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Part II. Remedies

Part I reveals two fundamentally different premises
for federal authority to prevent or punish private acts
of violence committed against Negroes and civil rights
workers. One is conditioned on the state's failure to
afford protection; the other rests on entirely inde-
pendent powers of the federal government. In either
case, the political decision whether, and to what extent,
to exercise federal powers, will depend in part on the
states' willingness or ability to perform their protec-
tive functions. But the exercise of federal power of
the first sort entails special procedural difficulties,
for federal action is constitutionally bound to be
selective among states or localities, and must be prem-
ised on a finding that the official conduct is unsatis-
factory. The present section surveys the range of
existing and possible remedies based on both grounds.
It does not attempt to draft legislation or to study in
detail all procedural problems. The section concentrates
on judicial and executive coercive measures, but it
should be noted that both Congress and the President
have available a number of noncoercive remedies. For
example, federal financial and advisory assistance could
be given the states for the selection and training of
better law enforcement officers.1 The President may
use the prestige of his office to persuade states to
offer protection or to dissuade private persons from
committing acts of violence; unfortunately, even with
the threat of the federal stick lurking in the back-
ground, presidential suasion has not proved a notably
effective measure in the racial crises faed by Presi-
dents Eisenhower,2 Kennedy,3 and Johnson.

* This is the second section of a two-part article
excerpted from a paper submitted in June, 1965 in satis-
faction of the third-year written work requirement at
Harvard law School. Although some portions would bene-
fit from expansion and refinement and others from con-
traction or possible omission, lack of time and initia-
tive has left the text pristine except that recent deci-
sions have been noted where appropriate.
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A. Judicial Remedies

1. The Federal Judicial Process.--Several recent
studies have pointedly questioned the efficiency, and
sometimes the integrity, of the administration of federal
justice in the South.5  A discussion of the extent to
which federal investigators, prosecutors, and judges are
biased or incompetent is beyond our scope. Suffice it
to remark that, political pressures notwithstanding, it
is hardly beyond the realm of present possibility to
fill these offices with dedicated ang capable men; in
many cases they have so been filled.0 Because of the
President's power of appointment and the broad supervi-
sory powers of Congress and the Supreme Court, the
federal system offers a potentially fairer forum for
the trial of civil rights cases than many state courts:
subtle manifestations of judicial prejudice and con-
scious delay can be avoided; in civil cases jury
excesses can be controlled by ordering new trials,
directing verdicts, or entering judgments notwithstand-
ing the verdict when appropriate. Nonetheless, the
federal grand and petit juries pose a serious problem
to the administration of federal justice. In the civil
and criminal actions discussed in this section, the
defendants will be either local law enforcement officers
or white members of the community; the victims of their
offenses will be Negroes or civil rights workers; the
offensive litigant will be either-the federal govern-
ment or the victim himself. Even when state officials
diligently seek prosecutions the prejudiced state jury
often acquits. If the federal system cannot overcome
this obstacle, judicial remedies are chimerical at best.'

lawyers representing Negroes and civil rights
workers in the South typically prefer federal to state
courts, but it is not clear to what extent this is due
to greater confidence in the federal jury. In a northern
study, many lawyers expressed a preference for federal
jurors in the belief that they "were better educated,
that they were more intelligent, that they held more
responsible positions in society, and that, in general,
they were more mature and trustworthy. "8 Although the
differences between federal and state urban jurors in
these respects may in fact be negligible,9 the differ-
ences between southern urban and rural jurors may be
significant. Southern urban jurors may well be more
educated and responsible--and hence, more likely to
render a verdict free from racial bias--than their rural
counterparts. The state court that tries a defendant
for inflicting harm on a Negro or civil rights workers
is often located in a rural area.10  Federal courts are
located in the larger cities; a substantial portion of
veniremen is chosen generally from the community within



which the court sits. Whether this difference is more
than marginal is open to speculation; the history of
acquittals in federal civil rights cases is a happy one
only for the defendant.1 1 It is, nonetheless, worth-
while exploring briefly several approaches that might
be taken to remedy jury nullification of federal law.

(a) Improving the Federal Jury.--If there is, in
fact, a significant correlation between social and eco-
nomic position on the one hand and absence of racial
bias on the other, jury panels in civil rights cases
might be selected with a view to the-se e~haracteristics.
Although it may be proper for a prosecutor to consider
the social and economic positions of veniremen in exer-
cising his challenges,12 empaneling juries on such
bases seems improper. The Court has exercised its
supervisory power over the federal judiciary to prohibit
-social and economic discrimination. 3  And though th.
Court upheld New York's "blue ribbon" jury practice,14
alleged to have a similar effect, New York did not in
terms make such discriminations, and the petitioners
failed to prove clearly that the system in fact operated
to their prejudice.1 5 In the light of the Court's adher-
ence to the proposition that trial by jury "necessarily
contemplates an impartial jury drawn from a cross sec-
tion of the community, '"lI the constitutionality of the
hypothesized practice is doubtful.

A better approach is in the opposite direction:
broadening the representation of the southern federal
jury so that Negro members of the community ha e a fair
opportunity to serve. Although both Congress 1T and the
Supreme CourtlB have curtailed selection practices that
tended to assure the absence of Negroes from federal
juries, some southern districts continue to achieve the
same result. In some courts veniremen are chosen from
state jury voter registration rolls.1 9 In other dis-
tricts the jury commissioner selects "key men" to recom-
mend prospective jurors:2 0 "often, only white persons
make these recommendations. Even the Negroes who make
them might not be persons of knowledgeable acquaintance-
ship in the Negro community. They are often the Negroes
who happen to come into contact with white persons.

'"21

The Judicial Conference has recommended that the
use of state jury lists for the selection of federal
jurors be dispensed with entirely; vote registration
lists must, a fortiori, be disregarded. 2 The venire
could be chosen from a list of the area's residents,
but if the key man system is retained its base must be
broadened to reach further into the Negro community.
Ending deliberate or de facto exclusion of Negroes from
southern federal juries is, of course, no panacea.



Negroes can still be struck by peremptory challenge;
23

and the presence of a few Negroes hardly assures that
their white associates will be free from bias. But
changes in this respect would be ameliorative and, com-
bined with liberal allowance of challenges for cause of
jurors exhibiting prejudicial tendencies,24 they would
substantially alter the character of the southern jury.2 5

(b) InJunction.--Trial by Jury can be circumvented
by enjoining the undesirable conduct and punishing vio-
lation of the injunction by civil .or criminal contempt.
The nature of the conduct often renders preventive
relief inapposite; the harmful event may pass before an
injunction can issue. But mob violence is sometimes
predictable or continuing, and federal courts have
enjoined participants to desist, gnd have ordered state
officers to protect the victims.2  In some cases, how-
ever, statutes or the Constitution may require jury
trial for out-of-court contempts. Section 1101 of the
Civil Rights Act of 1964 provides a jury trial for any
contempt committed under its provisions;27 the Civil
Rights Act of 1957 requires a de novo trial by jury for
any criminal contempt penalty imposed by a judge in
excess of $300 or forty-five days imprisonment.28

Although other civil rights provisions under which an
injunction might issue are not thus limited,29 section
402 of title 18 allows any defendant prosecuted for
criminal contempt a jury trial if his act also consti-
tutes a federal crime.3O Moreover, the Supreme Court
wrote in United States v. Barnett that "some members of
the Court" were of the view that punishment for criminal
contempt without jury trial "would be constitutionally_
limited to that penalty provided for petty offenses. ''B I

Imposition of a fine for civil contempt, measured in
terms of the harm suffered by the victim, presents a
possible alternative.32 Imprisonment for civil con-
tempt is of questionable efficacy, since it is diffi-
cult to assure that the defendant will comply with the
decree once he is released.3 3

(a) Change of Venue.--The sixth amendment, which
requires that a federal criminal defendant be tried "by
an impartial jury of the State and district wherein the
crime shall have been committed," precludes transfer of
a prosecution to another ptate or district except upon
the defendant's request. 3 No constitutional provision
limits the venue in civil actions; the due process
clause does not require that trial take place in a
state in which the defendant could have be served
with process. Section l404a) of title 28n authorizes
transfer of a civil action 'in the interest of justice,"6
and jury bias constitutes a proper ground for transfer.

3

Assuming, however, that a plaintiff can move for change

-4-



of venue under this provision,37 the transferee district
must be one in which the action "might have been brought;"
this means at least that the defendant should be amen-
able to process in the transferee forum and that venue
would be proper there. 3 Seldom will state officers or
private defendants be amenable to process outside of
their home state, and venue will usually be limited to
the district in which they reside. 39

If section 1404(a) were amended by deleting the
'"here it might have been brought" proviso, it could
perhaps be employed at plaintiff's behest to avoid the
racially biased jury. This would present several com-
plex administrative problems: determining the probabil-
ity that a local jury will be prejudiced, weighing this
against inconvenience to the defendant, and deciding on
the transferee forum. Typically, when a party asserts
jury bias as a ground for change of venue, the prejudice
is peculiar to his case--for example, a newspaper has
vigorously campaigned for the conviction of a criminal
defendant. But here the plaintiff will usually claim
only a pervasive and systematic prejudice against Negroes
or civil rights workers. The judge is offered no special
event or factor to help him determine the danger of
prejudice; if he holds that transfer is justified in one
case, he will have little ground for holding otherwise
in the next. When a criminal defendant moves for change
of venue because of local prejudice, the court can gener-
ally ascertain the geographic reach of the cause of the
bias and transfer to a nearby forum. How can our judge
know where to transfer the civil action? Does a
Mississippi district court transfer the action to a
court in Alabama, to the District of Columbia? He could,
of course, proceed on the assumption that every southern
jury is likely to be prejudiced, but this might result
in unjustified expense and inconvenience to the defend-
ant. The determination we are asking the court to make
is not impossible, however. Certainly a judge who
lives and works in a southern community has an intuitive
feel for racial bias in his own courtroom, and some
notion of the extent of prejudice in other forums.
Though the issue is difficult to adjudicate, other
methods of determination might prove more suitable:
for example, a federal agency could study patterns of
jury prejudice in southern communities, designating "prej-
udiced" districts, and the nearest districts free from
substantial bias.

Although the devices of injunction and change of
venue may ameliorate, it seems clear that in a large
number of cases any judicial remedy must ultimately



rely on the integrity of the southern jury. The jury
can be improved, but at present it is not very much to
rely on. Faute de mieux the remainder of this section
on judicial remedies assumes that it is worthwhile to
bring civil and criminal prosecutions in the South.

2. Coercing the State to Provide Protection.--We
noted above that a state may violate the equal protec-
tion clause of the fourteenth amendment by failing to
afford protection to Negroes or civil rights workers.
The denial of protection may be effected by any of four
classes of persons: law enforcement officers, prose-
cutors, judges, or jurors. It is practically impossible
to impose coercive sanctions on the last two. Broad
discretion is necessary in the performance of their
adjudicatory functions.40 The threat of civil or
criminal sanctions for failure to convict, or for other
conduct prejudiced in favor of the defendant, would
radically--and undesirably--change the roles of jurors
and judges, and would deny the defendant charged with
(but presumed innocent of) wrongful conduct against a
Negro or civil rights worker important safeguards;
injunctive relief is similarly out of the question.
Although the prosecutor also enjoys considerable dis-
cretion, and though exercise of his discretion also
works to safeguard the innocent, his position is less
sensitive. He may be designated a quasi-judicial
officer, but he is not ultimatrely responsible for the
defendant's life or liberty. 1 The prosecutor has gen-
erally been held i une in damage actions under the
civil rights acts;3 but in the one reported criminal
action against a state attorney, the court of appeals
sustained a demurrer to the indictment on other grounds,
but did not assume that the defendant was immune.43
One can draw a rational distinction between civil
damage actions and criminal prosecutions. If not immune
from damage actions, the prosecutor might be subject to
harassment by every defendant who though he had been
wronged; the United States is not likely to bring vexa-
tious prosecutions. Injunctions restraining discrimina-
tory posecutions have issued under the civil rights
acts, but the injunctive remedy does not hold much
promise as a means of compelling a recalcitrant state
official to prosecute an action. It would be extremely
difficult for a court to ascertain whether the defendant
had complied with any meaningful injunction, for effec-
tive prosecution entails considerably more than the
formal commencement of an action. Officials charged
with keeping the peace enjoy the least discretion of the
four classes examined. They are not--nor should they
be--immune from sanctions to coerce them to protect.
The following discussion will deal mainly with law
enforcement officers.



(a) Criminal Sanctions.--Section 242 of title 18
provides:

Whoever, under color of anj law, statute,
ordinance, regulation, or custom, wilfully sub-
jects any inhabitant of any State . . . to the
deprivation of any rights, privileges, or immuni-
ties secured or protected by the Constitution
or laws of the United States, or to different
punishments, pains, or penalties . . . by reason
of his color, or race, than are prescribed for
the punishment of citizens, shall be fined not
more than $1000 or imprisoned not more than one
year, or both. 1{5

Originating in the Civil Rights Act of 1866, section
242 is the major criminal civil rights provision for the
punishment of improper official conduct. State officers
have been held crimn4ally liable for a variety of
aggressive conduct, and the section has also been
employed to punish unconstitutional official inaction.
The most serious barrier to a successful prosecution
under section 242 is the doctrine of "opecific intent"
enunciated in Screws v. United States.@( Sheriff Screws
arrested a young Negro and with the assistance of two
other law enforcement officers beat him to death for no
apparent purpose. All three were indicted under section
242 for depriving their victim of the rights to life and
fair trial without due process of law. The district
court instructed that the jury could find the defendants
guilty if, "without its being necessary to make the
arrest effectual or necessary to their own personal
protection, [they] beat this man, assaulted h or
killed him while he was under arrest . ... 1 The
jury returned a verdict of guilty. On certiorari to
the Supreme Court the defendants claimed, inter alia,
that section 242 was unconstitutional: because o--he
vague and protean nature of the due process clause,
incorporated by reference into section 242, the defend-
ants were not forewarned as to what conduct constituted
a federal crime. Six members of the court, in three
separate opinions, upheld the applicability and consti-
tutionality of the section. Mr. Justice Douglas, writ-
ing for four members of the Court, sought refuge in the
fact that section 242 punishes only a "willful' depriva-
tion of rights. His argument was essentially this: "the
right under the due process clause to be tried by a
court rather than by ordeal is well established; when
persons act willfully in the sense in which we use the
word, they act in open defiance or in reckless disregard
of a constitutional requirement which has been made
specific and definite; 9 a requirement that the act be
willful in this sense cures the vagueness of the statute



in any particular case; but the judgment must be reversed
because the trial court's instruction did not condition
a verdict of guilty upon the defendants' willfullness.
A proper instruction would have informed the jury that
"it was not sufficient that the petitioners had a gener-
ally bad purpose. To convict it was necessary for them
to find that petitioners had the purpose to deprive the
prisoner of a constitutional right, e.g., the right to
be tried by a court rather than by orai."50

In a sense the Screws doctrine is a sham. It is
doubtful that many jurors understand the limitations of
the specific intent requirement; understanding has not
been fostered by district courts' mechanical adherence
to the formula enunciated by Mr. Justice Douglas.5 1

Moreover, the requirement that the victim's right--e.g.,
the right under the due process clause to a fair trial
rather than an ordeal--have been enunciated in a previous
decision will not in fact forewarn most defendants that
they are about to commit a federal crime. On the other
hand, the prior decision requirement serves an important
function in limiting the Government's power to create
novel crimes in order to "get" a particular person.
Perhaps the most troublesome aspect of Screws is that
the jury must ascertain the defeidant's sTate of mind
with some precision. One suspects that at least some
of the convictions obtained under section 242 resulted
from the jury's misunderstanding of this subtle task.
Whatever its merits, the Screws doctrine is the law; in
Williams v. United States,5 2 1. Justice Douglas' opinion
was adopted by a majority of the Court.

What implication does Screws hold for section 242
prosecutions of law enforcement- officers who have refused
to protect victims from private violence? Presumably,
Screws requires (a) that the officer know, or be on
notice that arbitrary or discriminatory inaction consti-
tutes a denial of equal protection, and (b) that his
inaction is in fact arbitrary of discriminatory. Were
the United States now to prosecute an officer for failure
to protect, it would have two favorable arguments with
respect to the first requirement: first, a series of
lower federal court decisions have established, without
exception, that such inaction constitutes a denial of
equal protection;5 3 and second, the equal protection
clause offers much clearer standards than the due pro-
cess clause, so that even in the absence of previous
elaboration, section 242 can be applied. At least as
applied to conduct within the Fourth, Fifth, and Seventh
Circuits, the first argument has merit.54 The second
also seems forceful: it requires little imagination to
synthesize the Court's interpretations of the equal pro-
tection clause to reach the inescapable conclusion that



discriminatory inaction violates the clause--indeed, the
clause says as much in terms.

Even if one accepts the Court's analysis for saving
section 242, one must agree with the dissenters' conten-
tion that the obligations under the section should be
legislatively clarified. The United States Civil Rights
Commission recommended that Congress enact a companion
provision to section 242 that would describe (nonexclu-
sively) conduct deemed to violate the section. Among
the conduct proscribed is "refusing to provide protec-
tion to any person from unlawful violence at the hands
of private persons, knowing that such violence was
planned or was then taking place."55 Several bills have
been introduced along these lines,5 but none has been
enacted.

(b) Civil Sanctions.--Section 1983 of title 42
roughly parallels section 242 and provides:

Every person who, under color of any stat-
ute, ordinance, regulation-, custom, or usage,
of any State or Territory, subjects or causes
to be subjected, any citizen of the United
States or other persons within the jurisdiction
thereof, to the deprivation of any rights,
privileges, or immunities secured by the Con-
stitution and laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for redress.

57

In Monroe v. Pape, 5 8 a section 1983 action against an
offier for conducting an improper search and seizure,
the Court unanimously rejected the defendant's conten-
tion that the Screws requirement of "wilfullness" (a
term which, in any case, does not appear in the section)
applied in civil actions. The majority wrote that civil
liability "should be read against the background of tort
liability that makes a man responsible for the natural
consequences of his actions;"59 Mr. Justice Frankfurter,
dissenting on other grounds, wrote that "allegations
that the respondents in fact did the acts which consti-
tuted vi.olations of constitutional rights are suffi-
cient. "t

If the officer's wrongful inaction can be attri-
buted to an order from a superior state official--the
governor, for example--the superior shpuld himself be
held liable under section 242 or 1983.01 Since the
officer is, in fact, denying the victims equal protec-
tion, the fourteenth amendment permits imposition of
liability on him as well. Is it fair, however, to hold
liable an officer who is merely obeying a command? It



may be impossible to establish the specific intent
required by section 242, but section 1983 seems avail-
able. In a case where a restaurant owner was arguably
liable under section 1983 for refusing, because of his
understanding of state law, to serve a Negro, Judge
Edgerton suggested that if the defendant's action "was
compelled against its will, principles of equity combine
with the purposes of the Act, to dictate relief which
would also shield appellee against such compulsion,
rather than penalize appellee by imposing damages for
surrendering to it." 6 2 When the defendant officer is
just the cop on the beat, it would be reasonable for a
court to follow this approach. But if the defendant is,
for example, the commissioner of police, the court could
properly expect him to exercise an independent discre-
tion, and to disobey an unconstitutional order at his
risk. As Judge Edgerton pointed out, section 1983 is
phrased to permit the court to grant appropriate relief;
whether damages are proper must probably be determined
on an individualized basis.

Can the state subdivision to which the nonacting
officer is responsible be held liable under section 1983
for the officer's dereliction? Governmental liability
offers two advantages: it may render higher state offi-
cials more diligent in requiring proper conduct from
their inferiors, and ij will assure the victim compensa-
tion for his injuries.0 3 During debate on the prede-
cessor to section 1983, Senator Sherman of Ohio intro-
duced an amendment, adopted in the Senate, that would
have made the political subdivision in which any mob 64
violence occurred liable to the victims without fault.
The House was adamant in rejecting the proposal, and
the act in terms irf oses liability only upon "persons."
In Monroe ;. Pape, O the Court referred to the section's
legislative history and concluded that the city of
Chicago, under whose authority the delinquent officers
had acted in conducting the search, could not be held
liable. Congress could amend section 1983 to hold the
subdivision liable in any circumstances in which the
officer's conduct violated the equal protection clause.

6 6

Section 1986 is a unique and little used provision
of title 42. It authorizes recovery of damages against

every person who, having knowledge that any of
the wrongs conspired to be done, and mentioned
in section 1985 of this title, are about to be
committed, and having power to prevent or aid
in preventing the commission of the same,
neglects or refuses to do so, if such wrongful
act be committed, shall be liable to the party
injured, or his legal representatives, for all
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damages caused by such wrongful acts which such
person by reasgnable diligence could have pre-
vented .... 7

In the absence of an actionable conspiracy under section
1985, no claim is stated under section 198 ,o The prior
section will be discussed at length below;uQ for the
present it is sufficient to note that section 1985 encom-
passes not only conspiracies to deprive persons of equal
protection of the laws, but private interference with
certain federal relationships as well.O9

(c) Injunctive Relief and Sanctions of Nullification.--
Section l9b3 in terms authorizes equitable relief. In
United States v. United Klans, Knights of Ku Klux Klans,

c.,70 Judge Johnson held that the failure of the Mont-
gomery, Alabama police to protect the freedom riders
denied them equal protection of the laws, and enjoined
the Montgomery Commissioner of Public Safety and the
Chief of Police "and all those acting in concert with
them, from failing to provide protection for all persons
traveling in interstate commerce . . " through the
city.7 1 Since the United States was plaintiff, the
eleventh amendment posed no bar to the affirmative
injunctive relief. 7

We noted above that the injunction is an inappro-
priate remedy for compelling a recalcitrant state offi-
cial to prosecute an action against persons who have
inflicted injury on Negroes or civil rights workers.
The injunction (as well as reversal of convictions on
appeal and habeas corpus) might nonetheless be employed
indirectly to the same end. Courts have held that dis-
criminatory abuse of prosecutorial discretion denies the
defendant equal protection of the laws, and have enjoined
such prosecutions or nullified resulting convictions.

7 3

In the typical case, the defendant claims that he is
being prosecuted because he is a Negro or a civil rights
worker, or because he has engaged in a constitutionally
protected activity such as voting; the discrimination
in these cases is based on characteristics possessed by
the defendant. But is not discrimination based on the
victim's characteristics also invidious? If a Negro
accused of a crime can object because a white similarly
situated would not be prosecuted, cannot a person accused
of committing a crime against a white man object because
a person who commits the same crime against a Negro would
not be prosecuted? The typical discriminatory prosecu-
tion cases rest on the traditional equal protection doc-
trine that when a state confers a benefit or imposes a
burden it must do so with an even hand: 7 the state is
permitting whites to commit crimes with impunity, or at
least with less likelihood that they will suffer a
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penalty than Negroes who do the same act--this can be
seen either as a benefit to the white or a burden to the
Negro. Our case is similar: persons who commit crimes
igainst Negroes enjoy the benefit of impunity (or at
least of a lower probability of suffering a penalty)--a
benefit not conferred on persons who commit the same
crimes against whites.

The SApreme Court's recent decision in Mclaughlin
v. Floridal offers support to the theory herein
advanced. Appellants were convicted under a Florida
statute that imposed a more severe penalty--regardless
of the defendant's own race--upon a defendant who unlaw-
fully cohabited with a member of another race than upon
one who cohabited with a member of his own race.7g The
Court had upheld a similar statute in Pace v. Alabama,77
but in Malaughlin the Court held the statute unconstitu-
tional. It rejected Pace's reasoning that there was "no
impermissible discrimin-ation because the difference in
punishment was 'directed against the offense designated'
and because in the case of each offense al who committed
it, white and Negro, were treated alike. "A8 Instead, it
held that if a criminal statute makes an arbitrary or
invidious discrimination with regard to an offense, the
defendant is denied equal protection of the laws.

7 9

Enjoining prosecutions or nullifying convictions
8 0

for violent crimes committed against whites is a heavy
stick with which to hit a state; the state is left with
a choice between a radical reform of its criminal pro-
cedure or a condition of anarchy. Most of the success-
ful discriminatory prosecution cases have involved only
minor offenses. Nonetheless, the prosecutor is a state
official, and it does not seem unreasonable thus to
coerce a state to change its discriminatory policy.

3. Doing the Job for the State.--The discussion in
the immediately preceeding section indicates that
although federal sanctions may effectively coerce law
enforcement officers to provide physical protection,
they are considerably less successful in coercing a
state to reform its judicial processes. If we cannot
improve the state judiciary, we may be able to circum-
vent it. The diversity-of-citizenship clause of article
III, implemented by section 1332 of title 28, was
designed to safeguard citizens of other s ates against
the hostility of a local judicial system.bl Section
1332 may provide a federal forum for actions by transient
civil rights workers against private wrongdoers. This
section inquires whether the fourteenth amendment would
permit Congress to make available a federal forum for
civil and criminal actions when the state judicial pro-
cess has failed. Federal jurisdiction would not depend
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upon the defendant's having committed a federal crime or
tort, but on the proposition that a state's systematic
failure to impose civil or criminal sanctions upon per-
sons who injure Negroes and civil rights workers denies
members of the latter classes equal protection of the
laws.

After the Civil War, many Congressmen were concerned
that the southern state judiciaries would not pgotect
the personal security of the emancipated Negro. 2 The
Civil Rights 8 ct of 1866,b3 reenacted in the Civil Rights
Act of 1870, provided in section 1 that all citizens
should have the right "to full and equal benefit of all
proceedings for the security of person and property, as
is enjoyed by white citizens . . . ." Section 3 of the
act, from which the present removal statute derives,65
provided in part:

That the district Courts of the United
States, within their respective districts,
shall have, exclusively of the courts of the
several States, cognizance.. . . of all cases,
civil and criminal affecting persons who are
denied or cannot enforce in the courts of Judi-
cial tribunals of the State or locality where
they may be any of the rights secured to them
by the first section of this act.

Under section 3 the United States could prosecute, in
the federal courts, defendants who had committed crimes
cognizable only under state 8aw if state justice was
discriminatorily defective.80 The Supreme Court soon
eviscerated this provision, however. In BIyew v. United
States 7 the Government brought a prosecution against
-wowites for the murder of a Negro. Federal jurisdic-

tion was premised on the fact that a Kentucky statute
prohibited Negro witnesses to the event from testifying
against the white defendants. Relying on the language
of the statute--"affecting persons who are denied or
cannot enforce"--the Court held that federal jurisdic-
tion was absent because no person's rights were affected:
". . . an indictment prosecuted by the government
against an alleged criminal, is a cause in which none
but the parties can have any concern, except what is
common to all the members of the community."8o In dis-
sent, Mr. Justice Bradley, with whom Mr. Justice Swayne
concurred, pointed out that the prohibition against
Negro witnesses, making successful prosecution of the
white defendants less likely, tended "to expose [a whole
class of the community] to wanton insults and fiendish
assaults . . . , to leave their lives, their families,
and their property unprotected by law."o9
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n the light of the analysis proposed in section
I(A), section 3 of the 1866 act seems a permissible
exercise of congressional power under the fifth section
of the fourteenth amendment. The removal statute, not
different in principle, has been challenged, and sus-
tained as constitutional by the Supreme Court.9 1 But
the provision under consideration is no longer on the
books. In the remainder of this section we will explore
possible approaches to new legislation of the same
nature.

The most administrable provision would condition
federal jurisdiction on the failure of state authorities,
after a given period of time, to initiate proceedings
against persons alleged to have committed a violent
crime.92 The Federal Bureau of Investigation or other
federal investigatory body could gather evidence; and
if after the time period had elapsed the Attorney General
believed a case could be made out against the putative
wrongdoers and that the state's failure to prosecute was
unjustified, he could prosecute them in a federal dis-
trict court, the case to be governed by the penal laws
of the state in which the crime was committed.93  The
chief advantage of such a procedure is its simplicity.
But it is inadequate. It could be circumvented by dis-
ingenuous and halfhearted state prosecution; and it
would not remedy possible judicial prejudice and the
more pervasive problem of jury bias. Another solution,
equally administrable as the first, would permit the
Attorney General to bring the federal prosecution after
an acquittal in the state court if he believed the
acquittal unjustified, or after a conviction if he
believed the sentence imposed unduly lenient. This
solution is intolerable and probably unconstitutional.
As late as 1959, the Supreme Court held that the "two
sovereign" doctrine permitted both state and federal
prosecutions for commission of the same act.9 4 Two
1964 decisions, however, respectively held the fifth
amendment's privilege against self-incrimination binding
on the states through the fourteenth amendment,95 and
abrogated the two sovereign doctrine insofar as the rule
made immunity from prosecution granted by a state unen-
forceable in a federal prosecution.90 The Court has yet
to apply the double jeopardy provision of the fifth
amendment to the states.9 7 But the trend seems clear,98

and the two sovereign doctrine seems especially unten-
able when the federal court is entertaining a prosecu-
tion based'on state law.

Viable federal legislation thus cannot depend upon
how the state criminal process in fact operates in a
particular case. It must contain a procedure for fore-
casting discrimination in the state process; then, the
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prosecution could be commenced in or removed to the fed-
eral system, and the state court enjoined from further
proceedings. The short history of Suprem Court inter-
pretation of section 1443(l) of title 289 --the provi-
sion under which a defendant can remove a civil or crim-
inal action to the federal system if he is denied equal
protection by the state proceeding--illustrates the
difficulties of he contemplated procedure. In Strauder
v. West Virginia 0 the Court upheld the removal of a
state murder prosecution against a Negro, on the ground
that a state statute excluded Negroes from jury service.
The existence of an obviously unconstitutional statute
renders the predictive task easy. In our case, at least
if the state court has sustained such a statute against
constitutional attack in the past, there is reason to
believe that its present proceeding will be tainted, and
the Attorney General should be permitted to commence a
federal prosecution. Few, if any, such statutes still
exist, however,10 1 and a remedy thus limited would be
of little value. Beginning in the same Term as Strauder
the Court was presented with a series of removal cases
in which the unfairness alleged in the state proceedings
resulted either from discriminatory administration of
the laws (e.g., exclusion of Negroes from juries) or
from other-ses (e.g., community hostility) not inher-
ent in any state legislation.102  The Court ordered
these cases remanded to the state system. We shall not
explore the Court's reasoning, but Professor Amsterdam
is undoubtedly correct in suggesting that "administra-
tive practicality" determined the Court' s restrictive
construction of the removal provision,1 0 for, as dis-
tinguished from a case involving a statutory discrimina-
tion, the court must hear evidence of and estimate the
probability that a particular aspect of the state trial
procedure will be tainted with unconstitutionality; it
may be asked, among other things, to predict that the
trial judge will fail in his obligation to uphold the
Constitution.

Whoever is charged with determining whether federal
jurisdiction can be asserted over a person accused of
committing a violent crime against members of minority
groups is faced with an equally difficult task. He must
estimate the probability that the prosecutor, judge, or
jury will discriminate in favor of the alleged wrongdoer.
Several factors may serve as guides. Proof of system-
atic exclusion of Negroes from the state jury might con-
stitute a per se ground for federal jurisdiction; indeed,
particular procedures for choosing jurors may hold suffi-
cient promise of improper exclusion to justify the fed-
eral prosecution. Segregation in the state courtroom

I04

could,8 milariy be treated as an indication of judicial
bias.lU p More difficult to gather and evaluate is
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evidence of a pattern of discriminatory failure to prose-
cute, acquittal, or imposition of penalties. Although
official statements may clarify the underlying motives,
statistical evidence must be discounted by the many vari-
ables, besides the victim's race or other constitution-
ally impermissible factors, that could explain the
pattern. Once it is determined that a general pattern
of pro-defendant discrimination justifies federal prose-
cution, it remains necessary to leave open a window
through which to view possible changes in the state's
practice. This could be done if the Attorney General
were selective in deciding what cases to remove from the
state's hands. The need for such a window would render
complex any procedure by which civil litigants could
remove for similar reasons; while the Government can be
expected to exercise some self-restraint, private
parties have only a short-run interest in the outcome
of a particular case.

The determination of probable prejudice--the pre-
condition to federal jurisdiction--might be made either
by the district court or by the Attorney General. In
either case the Attorney General would, of course, make
the initial decision to commence the federal proceedings.
A determination to prosecute should be reviewable: the
Attorney General is vested with so broad a discretion
that delegation to him of the ultimate decision seems
improper. A distrust of the integrity of some southern
district court judges might entail preference for a pro-
cedure by which the Attorney General makes the initial
determination, subject only to review by the court of
appeals.

The chief value of a procedure like the one out-
lined above is its in terrorem effect. If the state
finds federal prosecution of defendants for state crimes
obnoxious, it will reform its procedures to whatever
extent possible. If the potential wrongdoer cannot pre-
dict whether he will be dealt with by a process preju-
diced in his favor or in the (presumably impartial)
federal system, he is less likely to feel assured of
impunity and to commit the wrong.

4. Sanctions for Conspiring with State Officers.--
(a) Conspiracy to Violate Section 242.--Section 242
punishes state officers, acting under color of law, who
deprive any person of a right "secured or protected by
the Constitution . *.".. ,lu Under section 371 of title
18, which makes it criminal to conspire "to commit any
offense against the United States . . . ," the Govern-
ment can prosecute private persons who conspire with
law enforcement officers to violate section 242. Pri-
vate defendants have objected to prosecutions under
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section 371 on the ground that section 242 is limited,
by its language and by the reach of the fourteenth amend-
ment, to official conduct. Courts have answered that it
is "immaterial that they [the private defendants] may not
have had the capacity to violate the statute . . . if
they conspired to violate the statute and if one or more
of their fellow conspirators had the capacity to commit
the substantive offense."1 07 In terms of the rationale
of the crime of conspiracy--"that collective action
toward an antisocial end involves a greater risk to
society than individual action toward the same end" --
this seems sound, and has been followed in contexts
other than civil rights. 10 9 The collaboration permits
an efficient division of labor, and, by mutual encourage-
ment and commitment, strengthens the resolve of each
participant so that he is less likely to withdraw than
if he had planned the substantive crime alone. 11 0

In the few reported cases of conspiracies to vio-
late section 242, the official has taken an "affirmative"
role in the scheme. He has summoned a posse to kill the
victim,1 1 1 or imprisoned and beaten persons as part of
an extortion racket.1 1 2 Officil inaction is also
punishable under section 242,l±.S and when an officer
agrees to refrain from action in a situation where he is
constitutionally obliged to intervene, his co-conspira-
tors should be liable under section 371. It is doubtful
that a mere custom of official inaction can in itself
serve as the basis for a conspiracy conviction. Although
reliance on the custom may encourage the private wrong-
doers to commit the crime, and though the agreement
necessary to conspiracy can be tacit as well as explic-
it,ll proof of a "meeting of the minds" between the
particular officer involved and the private conspirators
should be required.ll 5

The usefulness of section 371--as well as of the
conspiracy provisions considered below in this section--
depends upon the reach of federal power under the sub-
stantive civil rights statutes. The "color of law"
requirement of the statutes and the analogous "state
action" condition of the fourteenth amendment are met
even tgough the state officer's conduct violates state
law.1 lb It is not necessary to the assertion of federal
jurisdiction that the state courts "ratify" the officer's
conduct by failing to hold him liable. A requirement of
"exhaustion" would be difficult to administer, and the
Reconstruction Congress apparently presumed that the
state judicial processes would not adequately safeguard
the victim's interests;liT when the putative defendant
is a law enforcement officer t is presumption is not
without justification today.1 1  But there remains
unanswered the question whether it is necessary to the
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imposition of federal liability that the officer have
acted in the "course of his employment." To illustrate
the problem we might turn to the situation in United
States v. Price,ll9 the pending conspiracy prosecution
for the murder of three civil rights workers in Neshoba
County, Mississippi. The indictments charge that the
officers' part in the scheme was to arrest and detain
the victims, and later to release them to co-conspira-
tors. Although the murders might have been carried out
without the officers' participation, their cooperation
and use of the incidents of office--the power of arrest,
the jail, and their very position as officers, which
enabled them to detain the victims without the latter
resisting--may have facilitated commission of the alleged
crime. But in traditional agency terms, it is doubtful
that the officers were acting within the course of
employment. Conceding that they used powers vested in
them by the state, murder is not within the scope of a
policeman's duties. Thus, Price is distinguishable from
a case where the gravaman oTT-- federal offense is that
the officer merely used excessive force in performing an
incident of his office--questioning a suspect, for
example.120

A number of lower federal court decisions1 2 1 have
upheld convictions under sections 242 and 371 (con-
spiracy to violate section 242) arising out of events
similar to those alleged in Price. The law enforcement
officers in these cases weren-o--pursuing anything
remotely resembling the ordinary course of employment,
and they were acting for wholly personal reasons. The
defendants used official powers of arrest and detention
to obtain custody over the victim whom they either beat
themselves or released to co-conspirators, and this was
held sufficient to subject them to federal penalties for
acting under color of state law. These decisions seem
correct. Policemen can wield tremendous power by virtue
of their state office, and, though not legally immune
from prosecutions and private actions in the state
courts, they are often not prosecuted for acts of
brutality; because of their official status, civil
actions are often unsuccessful.12 2  When, as in the
Price case, the officers are elected officials, who
pla-yan important role in the state's political struc-
ture, their power, their de facto immunity, and their
danger to the life and liberty of private persons are
all the greater. Although the Supreme Court has not
explicitly faced the question whether a state officer,
acting for wholly personal motives unconnected with the
performance of his official functions, is acting under
color of state law, the Court has explicitly rejected
the agency analogy as a limitation of federal power
under the civil rights provisions, 12 3 and has written in
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broad dictum that "one who is in possession of state
power" can be held liable "even although the consumma-
tion of the wrong may not be within the powers possessed,
if the commission of the wrong itself is rendered possi-
ble or is efficiently aided by the state authority
lodged in the wrongdoer. "124

To what extent does the requirement of "specific
intent" enunciated in Screws limit the usefulness of the
civil rights provisions erein considered. Screws it-
self implicitly poses the question. The indlctment
charged the defendants with having deprived the victim
of the right to a proper trial, and also charged in a
separate count that the defendant's abridged his right
"not to be deprived of life without due process of law."
Mr. Justice Douglas ignored the latter count entirely,
and suggested that on remand the jury could return a
verdict of guilty only if the defendants intended to
deprive the victim of "the right to be tried by a court
rather than by ordeal." Justices Murphy and Rutledge
would have held the defendants criminally liable even
if their purpose was not to "try" the victim, but merely
to deprive him of life without justification. If the
specific intent requ-r-ement that saved the constitu-
tionality of section 242 requires a standard more con-
crete than "deprivation of life without justification,"
the civil rights provisions may be virtually useless in
a case like Price. The indictment for conspiracy to
violate section242 charges that the defendants con-
spired to deprive the victims of the right "not to be
summarily punished without due process of law by persons
acting under color of the laws of the State of Missis-
sippi," apparently to stay within the narrow holding of
Screws. But did the defendants conspire to "punish," or
isfnot more likely that they merely conspired to kill
the civil rights workers because they disliked them?
The latter seems at least as likely a description of
their purpose.

The statute recommended as a companion to section
242 by the Civil Rights Commission would explicitly hold
state officers liable for "subjecting any person to
physical injury for an unlawful purpose," or "aiding or
assisting private persons in any way to carry out acts
of unlawful violence. " 12 5 If such provisions could be
read into section 242 without further legislation, the
conspirators in Price could be held liable. But are not
the provisions oTHe proposed statute themselves uncon-
stitutionally vague? "Unlawful" is a troublesome word.
If it refers to a federal common law to be developed
under section 242, the statute seems improper. Although
there is a broad and relatively inflexible consensus as
to what constitute justifications for intentional
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homicide and assault, the American tre , fortunately,
has been away from common law crimes;lRo this would be
a backward step. Absent a general statutory federal
criminal law, however, "unlawful" might be taken to
incorporate the law of the state in which the crime was
committed.12 7 Holding state officers and their co-con-
spirators federally liable for "state" crimes seems a
permissible exercis Congressional power under the
due process clause. 1 2 f It is questionable whether the
Court should thus interpret section 242 in the absence
of additional legislation.

(b) Conspiracy under Section 241.--Section 241 of
title -1 provides:

If two or more persons conspire to injure,
oppress, threaten, or intimidate any citizen
in the free exercise or enjoyment of any right
or privilege secured to him by the Constitution
or laws of the United States, or because of his
having so exercised the same; or

If two or more persons go in disguise on
the highways, or on the premises of another,
with the intent to prevent or hinder his free
exercise of enjoyment of any right or privilege
so secured--

They shall be fined not more than $5000 or
imprisoned not more than ten years, or both.

By its terms section 241 seems available to punish persons
who conspire with law enforcement officers, limited only
by the requirement that the victim be a citizen of the
United States. In United States v. Williams1 2 9 the
Supreme Court held that it could not be thus employed.
This was one of several cases resulting from a Florida
corporation's employment of a detective agency to inves-
tigate thefts of its property. Among the investigators
was the defendant Williams, a "special police officer"
of the Miami police force. Williams and a few private
detectives took some suspects to a shack on the com-
pany's premises and proceeded to coerce confessions from
them,' Williams was convicted under section 242 for hav-
ing denied his victim, inter alia, the right to a fair
trial; the Court affirmed this conviction. 130 All the
participants in the brutal scheme, including Williams,
were convicted for conspiracy to deprive their victims
of this and other rights under section 241. The Fifth
Circuit reversed, holding that section 241 comprehends
only "the federal rights and privileges which appertain
to citizens as such and not the general rights extended
to all persons by the [due process] clause of the
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Fourteenth Amendment";I3l alternatively it held that the
trial judge had erred in not instructing the jury that
to convict they must find that the defendants "willfully
conspired" to deprive the victims of fourteenth amend-
ment rights.

The Supreme Court affirmed the Fifth Circuit's
Judgment. Mr. Justice Frankfurter, joined by three
Justices, held section 241 inapplicable. Mr. Justice
Douglas, also joined by three members of the Court,
would have upheld the conviction. Mr. Justice Black
held the swing vote, and chose to affirm the Fifth Cir-
cuit's judgment on the ground that a prior trial result-
ing in the defendants, acquittal barred the present pro-
secution. 132

Mr. Justice Frankfurter argued that section 241
"applies only to interference with rights which arise
from the relation of the victim and the Federal Govern-
ment, and not to interference by State officers with
rights which the Federal Government merely guarantees
from abridgment by the States."1 3 3 When Congress wanted
to reach official action that contravened the fourteenth
amendmant, it held liable persons acting "under color of
law. I But section 241, which was designed to deal
with the Klan, has no color of law requirement; indeed,
the language, "go on disguise on the highways," seems
clearly directed at private action. Moreover, when
originally enacted, section 242 encompassed interests
"secured or protected" by federal law,1 3 5 while section
241 contained only "the narrower phrase 'granted or
secured' . . , ."136 Thus, section 241 applies only to
those rights "which Congress can beyond doubt secure
against interference by private individuals."1 37 Mr.
Justice Frankfurter butte-s-s-ethese arguments with the
further point that at the time Congress enacted section
241, a statute equivalent to section 371 (the general
conspiracy provision) would already have punished con-
spiracies to violate section 242; an additional statute
punishing conspiracies to invade fourteenth amendment
rights would have been superfluous.

For two reasons it is difficult to find subtle dis-
tinctions in the language of the statutes. First, the
major civil rights legislationl38 was enacted before the
Supreme Court had defined the limits of the fourteenth
and fifteenth amendments. Second, as Mr. Justice Frank-
furter noted, the legislation was inadequately deliber-
ated and loosely and carelessly phrased. "Privileges,"
"immunities," "rights," "secured," "protected," and
"granted" are not used in a consistent fashion. The
word "citizen" seems sometimes to be used in contradis-
tinction to "person," to invoke the privileges and
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imunities of national citizenship. 1 3 9 But, if anything,
the framers of the Reconstruction legislation regarded
the rights of citizenship as broader than, and encom-
passing, rights secured against the state by the four-
toonth and fifteenth amendments.140 The debates on sec-
tion 241 and other Reconstruction legislation indicate
that a substantial number of congressmen believed that
the legislation would make the fourteenth amendment
binding on private individuals. 14 1  In short, although
section 241 does protect federal relational interests,1

42
neither its legislative history nor its language indi-
cates that it was thus limited. Mr. Justice Frank-
furter's argument based on the fact that conspiracies
to violate the fourteenth amendment were already encom-
passed by section 371 is not persuasive. As Mr. Justice
Douglas pointed out, section 241 imposed more severe
sanctions than the general conspiracy provision;1 3 in
view of the Reconstruction Congress' special concern
for protecting the Negro, the heavier penalties of the
civil rights provision are understandable.

Mr. Justice Frankfurter's opinion seems weak, 144

and the Court has not reexamined the question since 1951.
In United States v. Price 1 45 Judge Cox followed Williams
in d-smissing indictments brought under section 241
against the alleged killers of the civil rights workers
in Neshoba County, Mississippi. In ,pril, 1965, the
Court noted probable jurisdiction. 1 Should a full
Court repudiate Mr. Justice Frankfurter's opinion,* it
will then be faced with the problem of the section's
vagueness; section 241 is as broad as section 242, but
does not in terms require the "wilfulness" that saved
the latter section's constitutionality in Screws v.
United States.147

The four dissenting Justices in Williams considered
the problem of vagueness, and found tThtThe fact that
section 241 punished only "conspiracies" supplied the
requisite "specific intent" which wilfulness imported
into section 242: "'intent to accomplish an object can-
not be alleged more clearly t h by stating that parties
conspired to accomplish it.'"l~ Their theory seems
sound if section 241 is applied with caution. Section 6
of the Civil Rights Act of 1870 punished a conspiracy to

injure, oppress, threaten, or intimidate any citi-
zen with intent to prevent or hinder his free
exercise and enjoyment of any right .... M

* In United States v. Price, 383 U.S. 787 (1966), the
Court sustained the indictments, rejecting Mr. Justice
Frankfurter's reasoning in Williams.
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In the 1874 revision, for no apparent reason,15 0 the
word "intent" was dropped from the conspiracy provi-
sion (although retained in the provisions of the sec-
tion that punishes going "in disguise on the highways"
or "on the premises of another"), and the present form
adopted. The present form's ambiguity could lead a
judge to instruct the jury that the only requisite con-
spiracy is one to injure, oppress, threaten or intimi-
date the citizen. But the section must be construed to
make "in the free exercise or enjoyment of any right

'r read "for the purpose of preventing or inter-
fei'g with the free exercise or enjoyment of any
right . . ..

(c) Civil Conspiracy.--Section 1985(3) of title 42
may be available to hold private persons acting in con-
cert with state officers liable for civil conspiracy.
In relevant part, it provides:151

If two or more persons in any State or
Territory conspire or go on the highway or on
the premises of another, for the purpose of
depriving, either directly or indirectly, any
person or class of persons of the equal protec-
tion of the laws, or of equal privileges and
immunities under the laws; . . . in any case
of a conspiracy set forth in this section, if
one or more persons engaged therein do, or
cause to be done, any act in furtherance of
such conspiracy, whereby another is injured
in his person or any right or privilege of a
citizen of the United States, the party so
injured or deprived may have an action for the
recovery of damages ....

At first glance, section 19 85(3) appears to be the civil
counterpart of section 241.l However, while section
241 protects "any right or privilege secured . . . by
the Constitution or laws of the United States," section
1985(3) proscribes the deprivation of "equal protection
of the laws, or equal privileges and immunities under
the laws . . . ." The work "equal," modifying the
second phrase of the latter provision, appears to intro-
duce a limitation that renders the section useless for
dealing with any but discriminatory conduct. We will
return to this problem below, 1 5 3 but thus interpreted,
the section still permits recovery for some harm caused
by concerted conduct in which state officers participate.
If an officer's action or inaction is premised on a
"constitutionally irrelevant" characteristic of the
victim--for example, that he belongs to the class of
Negroes, uppity Negroes, or civil rights workers--the
officer is denying his victim the equal protection of
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the laws as well as depriving him of life or liberty
without due process of law, and the officer's private
cohorts should be liable for conspiring to deny the
victim "equal protection of the laws or equal privileges
and immunities under the laws."

It will generally be easier to establish that the
conspirators deprived their victim of life or liberty
without due process of law than that they denied him
equal protection of the laws.154 Section 1985(3) could
be amended to encompass due process, but in the absence
of congressional action it may be possible to hold the
consplrators to due process obligations under section
1983-L: by the judicial creation of a federal tort of
civil conspiracy to violate section 1983, measuring the
damages--as does section 1985(3)--in terms of the harm
suffered by the victim. Several lower courts have done
this, premising th action either on ambiguous language
in section 1983,150 or on the proposition that "it
should be axiomatic that what one person can do, two or
more persons can do jointly or in concert. This is in
reality all that a civil conspiracy is--concerted action
or a sort of civil partnership in the commission of the
injury whereby one may act for his paE9ner and both be
bound. "15 Section 1988 of title 42-1 offers another
possible way of establishing the civil offense. It
authorizes a federal court to incorporate relevant state
common and statutory law when federal law is "deficient
in the provisions necessary to furnish suitable remedies"
for the protection and vindication of civil rights.1 59

5. Protecting "Pure" Federal Relationships.--In
section B of part I, we noted two kinds of relational
interests which the Government could protect from pri-
vate interference. The first type, well established by
precedent, comprehends interests pertaining to the vic-
tim's enjoyment of a federal benefit or his involvement
in a federal process .10 The second, somewhat conjec-
tural group, encompasses analogous relationships between
a person and a state--relationships which are made
obligatory on the st ae by virtue of the fourteenth or
fifteenth amendment.1lo This section will consider reme-
dies protecting only the first class; the second, as
well as private usurpations of state power, are deferred
to the next section.

A variety of statutory provisions impose civil a d
criminal sanctions on private persons who interfere l
with specific relationships between a person and the
federal government. Section 1503 of title 18 punishes
the intimidation of witnesses, jurors, and parties in
federal judicial proceedings; section 1985(2) of title
42 mirrors this provision, holding conspirators liable
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in damages;l 6 3 and section 1505 of title 18 punishes
interference with witnesses and parties in agency and
congessional proceedings.164 Sections 1971(b) of title

42, 51985(3) of the same title, and 594 of title 18

protect voters in federal elections by injunction,
assessment of civil damages, and imposition of criminal
punishment respectively. Section 1985(3) also protects
the giving of "support or advocacy in a legal manner"
in favor of a federal candidate. It may be possible to
extend some of the voting provisions to protect civil
rights workers who urge or assist others to vote, on the
theory that harm perpetrated against the civil rights
workers serves to intimidate the voters themselves.16
Rather than interpreting existing legislation so expan-
sively, it would be preferable to enact legislatio
explicitly protecting the civil rights personnel.197

Apart from these specialized statutes, section 241
of title 18 has consistently been held available for
the protection of federal relational rights.lbO To what
extent does section 1985(3) of title 42 create a useful
civil analogue to section 241? Amidst various specific
provisions, one general clause of section 1985(3)
creates an action against conspiracies "for the purpose.
of depriving, either directly or indirectly, any person
or class of persons of the equal protection of the laws,
or of equal privileges and immunities under the
laws .... "19 A consideration of this section must
begin with the Supreme Court's 1951 decision in Collins
v. Hardyman.1 7 0

In Collins the Court held that the interest in
assembliTng forthe purpose of discussing national issues
and petitioning federal officials was not protected by
the general clause of section 1985(3). The private
defendants had forcibly broken up a meeting in California,
the purposes of which were to discuss the Marshall Plan
and to petition appropriate federal officials in opposi-
tion to the Plan. The Court assumed without deciding
that interference with the plaintiff's assembly deprived
them of having and exercising a "federal right," but
held that the defendants had not deprived them of equal
protection of the laws or equal privileges and immuni-
ties under the laws, because "the only inequality
suggested is that the defendants broke up plaintiffs'
meeting and did not break up meetings of others with
whose sentiments they agreed."1 7 1 The plaintiffs'
"rights under the laws and to protection of the laws
remain untouched and equal to the rights of every other
Californian, and may be vindicated in the same way and
with the same effect as those of any other citizen who
suffers violence at the hands of the mob."1 72 What con-
duct does section 1985(3) remedy? The Court referred
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to the post-Civil War Klan, and sugested that it might
have been of such magnitude as to "dominate and set at
naught" state or local governments, and "deprive Negroes
of their legal rights and to close all avenues of
redress or vindication. "173

If the Court's decision is correct, the general
clause of section 1985(3) does not encompass those fed-
eral relational rights--e.g., to unhampered expression
on issues of national impo-ance--not protected by the
specific provisions surveyed above. Certainly the
language of the provision furnishes considerable justi-
fication for the Court's restrictive interpretation.
The three other general civil rights provisions--sec-
tions 241 and 242 of title 18, and section 1983 of title
42--are much broader; they protect rights, privileges,
or immunities secured by "the Constitution or laws of
the United States." The fact that other clauses of sec-
tion 1985(3) encompass certain specific federal rela-
tional interests--involving voting and federal litiga-
tion--may provide further support for excluding such
interests from the protection of the general clause.

There the matter might rest, were it not for some
incongruent language in the section. For one thing, if,
as Collins implies, section 1985(3) is limited to situa-
tions where private conspiracies obstruct or defeat the
official administration of justice, such cases are 174
explicitly dealt with by other clauses of the section.-'
It could be argued that the general clause is but a
summing-up of the explicit provisions--a superfluity--
but reiterative clauses generally come at the end of a
section, and in both section 1985(3) and the provision 7 5
of the Civil Rights Act of 1871 from which it derives, "7

it is sandwiched between other, specific clauses. More-
over, under the Court's interpretation, the phrase,
"equal privileges and immunities," adds nothing to
'equal protection of the laws." Superfluity abounds in
the civil rights legislation, but could it not be that
"equal" is the superfluous term, meaning only that the
victim should not be deprived of those privileges and
immunities which are held by all persons or citizens
equally? And might these not be the "privileges and
immunities of national citizenship" that encompass fed-
eral relational interests? 17 9 This last possibility is
supported by the closing provision of section 1985(3),
which conditions liability on the commission of an act
in furtherance of the conspiracy "whereby another is
injured in his person or property, or deprived of having
and exercising any right or orivilege of a citizen of
the United States .... "177 Finally, the Court's
restrictive interpretation of section 1985(3) avoids a
satisfying symmetry: section 1983 is to section 242
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what section 1985(3) might be to section 241.

The legislative history of section 1985(3) is as
ambiguous as its language. The present section is
derived--through several revisions--from section 2 of
the Civil Rights Act of 1871. Representative Shella-
barger, who introduced the House bill, indicated that
section 2 was designed to improve on section 6 of the
1870 act (now section 241 of title 18) and that "it
rests upon exactly the same legal ground, and is in its
constitutional aspects identical with it."T17d Its con-
stitutional basis was that Congress had authority under
the fourteenth amendment to protect the fundamental
privileges and immunities of national citizenship
against private invasion, and that these included the
enjoyment of life, liberty, and property. 179 As intro-
duced, the bill protected "privileges and imnoities
under the laws," with no mention of "equal. ,±oO

Representative Cook added the limiting "equal,"
with the apparent approval of Shellabarger. Cook
feared for the constitutionality of a section that
could. punish ordinary assaults and batteries, but
asserted that "wherever the Constitution of the United
States secures a right to a citizen Congress may enforce
and protect that right. "181 Asked when section 2, as
amended, would come into play, he replied, when a com-
bination induces "the legislature of a State by unlawful
means to deprive citizens of the equal protection of the
laws or to induce the courts to geny citizens the equal
protection of the laws .... ., Although Representa-
tive Cook explicitly recognized Congress' power to 183
punish interference with federal relational interests,
it is not clear that the phrase "equal privileges and
immunities under the laws" was designed to accomplish
this. Shellabarger's subsequnt explanation of the
amendment does not clarify.

1± °

It is unwise to make too much to run on the ambigu-
ous legislative history of section 1985(3). Mr. Justice
Frankfurter's comment that the Civil Rights Act of 1870
was neither carefully considered nor coherent,18 5 is
applicable to the 1871 act as well. Nonetheless, one
is drawn to the conclusion that if section 1985(3) began
as a civil rights panacea, running the full range of
federal constitutional authority, it emerged as a limited
provision. leg islative emendation or supplementation of
section 1985(3), resulting in a civil statute equivalent
to section 241, seems desirable. Civil litigation does
not leave the victinr186 dependent on the Department of
Justice, it offers the possibility of bringing the action
in or transferring it to an unprejudiced forum, it avoids
the constitutional problems inherent in vague criminal



statutes, and it permits recovery under a less rigorous
burden of persuasion.

6. Protecting State Relationships and Punishing
Private State Action.--This section examines remedies
supportable by one or both of two independent constitu-
tional grounds: the Government's power to protect,
against private interference, the enjoyment of rights
held against the state by virtue of the Civil War amend-
ments, and the power to deal directly under those amend-
ments with persons who usurp state authority.

Section 1985 of title 42 holds liable in damages,

two or more persons [who] conspire [A] for the
purpose of impeding, hindering, obstructing, or
defeating the due course of justice in any State
or Territory, with intent to deny to any citizen
the equal protection of the laws, or [B] to
injure him in his property for lawfully enforc-
ing, or attempting to enforce, the right of any
person, or class of persons, to the equal pro-
tection of the laws; [or] . . . [C] for the
purpose of preventing or hindering the constitu-
tional authorities of any State or Territory
from giving or securing to all persons within
such State or Territory the equal protection of
the laws ....

if one or more persons engaged therein do, or
cause to be done, any act in furtherance of the
object of such conspiracy, whereby another is
injured in his person or property, or deprived
of having and exercising any right or privilege
of a citizen of the United States .. . .10

Clause A proscribes obstructing or defeating the
"due course Ff justice." Debates on the Civil Rights
Act of 1871 are replete with examples gg punishment pri-
vately inflicted by the Ku Klux Klan,lOO and this clause
seems designed to proscribe lynching. Lynching might be
more aptly characterized as a deprivation of life with-
out due process of law than a denial of equal protection.
The drafters of the clause probably had a similar notion,
for the original statute proscribed conspiracies

for the purpose of in any manner impeding,
hindering, obstructing, of defeating the
due course of justice in any State or Terri-
tory, with intent to deny any citizen of the
United States the due and equal protection of
the laws . ... 189--
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For no apparent reason, the italicized "due" was omitted
in a subsequent code revision. Whether or not it is
proper to imply the omitted word, it may often be possi-
ble to prove a discriminatory purpose when Negroes or
civil rights workers are the victims of privately
inflicted punishment.

Clause B makes actionable private interference with
a person suing in the state court to enforce rights held
against the state by virtue of the equal protection
clause. Since almost all such litigation--for example,
suit to desegregate schools and public facilities--is
usually in the federal courts, this aspect of the clause
will probably seldom be used. But "enforcement" is not
limited to litigative activities, and clause B should
be available to protect persons seeking to enToy rights
to equal protection of the law held against the state.
Thus, intimidation of Negroes to prevent them from
attending. a public school, or intimidation of voters to
prevent them from voting in a state election, should be
actionable under this provision.

Clause C is applicable in any case where private
persons coer-e state officials to prevent them from ful-
filling obligations owed to others under the equal pro-
tection clause. In Brewer v. Hoxie School District, for
example, the clause was employed to enjoin &6-ns Tp-i-rators
attempting to force the county school board to maintain
a segregated school system.l9O

Unlike section 1983 of title 42, section 1985 does
not in terms allow injunctive relief. Nonetheless, in
Hoxie School District the Fourth Circuit upheld an
injunction based on the section. Federal courts have
long "implied" injunctive remedies from statutes pro-
viding only damage relief, 19 1 and some state courts have
premised injunctions on civil rights damage provisions.

19 2

It has been argued, however, that the language of the
last clause 1 9 3 of section 1985 does not permit relief
until the plaintiff has in fact been injured in his per-
son or property, or deprived of a right, and that an
injunction cannot issue prior to the occurrence of such
injury or deprivation.1 9- This contention seems frivo-
lous. Because section 1985 makes conspiracy rather than
the substantive offense actionable, it is desirable to
foestall damage suits when the conspiracy has not been
consummated. But a court that enjoins the threatened
conduct does not have to compute and award damages for
unmaterialized harm. It is absurd to allow the appre-
hended conduct to occur when it is likely to cause
actual harm.

Although section 241 of title 18 could be employed
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to punish the same conspiracies made actionable by sec-
tion 1985, the criminal conspiracy provision is so open-
ended that, if it is desired to punish lynching and
intimidation of state voters, more explicit legislation
should be enacted. The Supreme Court might hesitate
independently to impose on private persons a federal
obligation not to lynch; it would be a constitutional
innovation; more significantly, legislative definition
of the criminal conduct could be more precise, thereby
serving to forewarn effectively and to aid in delineat-
ing the offense. A bill introduced in the eighty-sixth
Congress suggests a viable approach to antilynching
legislation. 95 It defines a lynch mob as an assemblage
of persons which

exercise or attempt to exercise, by physical
violence against the person, any power of
correction or punishment over any citizen or
citizens of the United States or other person
or persons in the custody of any peace officer
or suspected of, charged with, or convicted of
the commission of any criminal offense, with
the purpose or consequence of preventing the
apprehension or trial or punishment by law of
such citizen or citizens, person or persons,
or of imposing a punishment not authorized by
law.

The act punishes the conspirators with a fine not exceed-
ing $10,000 or imprisonment not exceeding 20 years or
both; it imposes less severe penalties on law enforce-
ment officers for negligent or willful failure to pre-
vent the lynching; and holds the subdivision in which
the lynching occurred responsible in damages to the vic-
tim or his next of kin, unless the subdivision proves
that its officers were diligent in preventing the
occurrence.

We noted above that federal power over lynching is
not limited to privately inflicted punishment for the
commission of real crimes, but can reach pun 2hment for
breach of extralegal caste customs as well. * We also
noted that the difference between "punishment" and mere
assault or murder depends on the actor's motivation.
Motivation is a complex phenomenon, and if it is diffi-
cult accurately to ascertain the state of mind of a
defendant who allegedly punished for the commission of
a crime, 1 97 it will usually be impossible to do the same
with respect to punishment for breach of an unwritten
law. The act's restriction to real crimes thus seems
wise.

7. Implementing the Commerce Clause.--We have seen
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that existing legislation under the commerce clause is
of potential use in safeguarding the prsonal security
of Negroes and civil rights workers.A9o The clause also
has a self-executing aspect, and one district court has
acted in the absence of enabling legislation to enjoin
private persons from interfering with the Freedom
Riders' safe passage through Alabama.1 9 9 Perhaps the
broadest and most radical use to which the commerce
clause could be put is based on the hypothesized fact
that violence concentrated within a community detriment-
ally affects the national economy.2 0 0 Assuming this to
be true, Congress could enact legislation holding perpe-
trators of the violence criminally or civilly liable.
Isolated acts of violence have a submarginal effect on
interstate commerce, however, and the drafters would
face the initial problem qf locating those communities
or states in which exercise of federal power is justi-
fied. It should not be necessary to prove that the con-
duct of the defendant or the history of violence of a
particular area in fact has an ascertainable impact with-
out the state, so long as Congress finds that localized
patterns of violence in general have an interstate
effect and provides a mechanism for determining the
existence of patterns of significant magnitude.2 01
Assuming that an appropriate administrative agency or
officer finds the requisite pattern of violence, federal
power should not automatically be asserted over all
wrongdoers within the area; there seems no reason for
the Government to take upon itself the general adminis-
tration of criminal and tort law if the state is acting
in good faith and has not requested assistance. A viable
limitation would condition federal jurisdiction upon a
further finding that the state's law enforcement or
judicial processes were subject to systematic discrim-
inatory abuse. Although the commerce clause is not con-
stitutionally thus limited, once the existence of con-
stitutional power is determined its assertion should be
determined by standards similar to those suggested in
the section premising federal jurisdiction on a state's
violation of the equal protection clause.202

8. A Note on Penalties.--Sections 241 and 242 do
not punish criminal assault or murder; they proscribe
only the invasion of "civil rights." Penalties for vio-
lation of the provisions are correspondingly light. The
maximum punishment under the former section is $5000 or
ten years imprisonment or both; the maximum under the
latter is $1,000 or one. year or both. The general con-
spiracy statute, section 371 of title 18, imposes a
maximum of $10,000 or five years imprisonment or both,
but when commission of the substantive offense is a mis-
demeanor (as is a violation of section 242), the penalty
cannot exceed that of the substantive crime.
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The leniency of the civil rights provisions is not
without advantage. In the first place, though not the
usual practice of the Department of Justice, 03 the
United States can initiate a prosecution under section
242 by information. Second, the absence of a severe
mandatory minimum penalty makes a verdict against the
defendant more likely. Indeed, a clause of section 241
that disqualifies any person convicted thereunder "from
holding any office or place of honor, profit, or trust
created by the Constitution or laws of the United
States," was deleted in 1948 on the ground that its 24
severity created an obstacle to successful prosecutions.

On the other hand, especially in light of some
states' failure to punish crimes of violence that can
come within these federal provisions, the penalties often
seem incommensurate with the nature of the act, if not
the offense, committed. Congress probably has the power
to impose graduated sanctions, punishing more severely
those invasions of civil rights that are accompanied by
violence or murder; some deprivations of rights are more
serious than others. Section 7 of the Civil Rights Act
of 1870 provided that if in the course of violating the
civil rights statutes the defendant commits "any other
felony, crime, or misdemeanor," he shall suffer the
appropriate punishment imposed by the laws of the state
in which the offense was committed.2 0 5 This provision
was deleted in the 1909 recodification of the criminal
code, 2 0 b but another civil rights provision is arguably
open to a similar interpretation. Section 1988 of title
42, deriving from the Civil Rights Act of 1866, provides
that all proceedings under titles 18 and 42 shall be "in
conformity with the laws of the United States, so far as
such laws are suitable" to protect and to vindicate the
civil rights of all persons; but when federal law is
"deficient in the provisions necessary to furnish suit-
able remedies and punish offenses against law," state
statutory and common law "shall govern the trial and
disposition of the case, and, if it is of a criminal
nature, in the infliction of punishment on the party
found guilty."207 Has Congress, in this provision,
Incorporated state criminal penalties into the civil
rights acts? The text of section 1988 leaves the answer
unclear, but several factors militate against such an
interpretation. For one thing, sections 241 and 242
explicitly provide maximum penalties which should govern
this inexplicit clause. Second, section 1988 was not
originally a separate provision; it constituted the last
part of section 3 of the Civil Rights Aca of 1866, and
was preceeded by the removal provisions.A0  Thus, "the
infliction of punishment" clause can reasonably be read
to refer, only to penalties imposed when a criminal
action was removed from the state courts.
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The penalties imposed for violation of section 241
may well be adequate; any increase is likely to have a
marginal deterrent effect, and would not increase the
probability of rehabilitating the convicted defendant.
But the one year of $1000 maximum penalty for violation
of section 242 is absurdly small when the victim is
injured or killed. It would be desirable to amend sec-
tion 242 to permit the imposition of more severe penal-
ties when the wrongful conduct results in death or
serious injury.

2 0 9

Conclusion

However deep-rooted the fear and hatred that drives
white men to violence, Negroes and civil rights workers
would-be far safer in the South if state law enforcement
and judicial processes were not infected with a vicious
and systematic prejudice. It is the state's job to pro-
tect the physical security of those within its jurisdic-
tion, and--apart from cases in which the federal govern-
ment has a strong independent interest in controlling
private conduct--the ideal federal remedy would act only
to encourage or coerce the southern states to do the job
properly. While it may be possible to prevent egregious
instances of police inaction by threat of punishment or
civil liability, such direct sanctions are inapposite
for reforming the state judicial system. Discriminatory
failure to prosecute the wrongdoers may be deterred by
nullifying other convictions, but it would be anarchistic
to apply this sanction to remedy the more serious and
pervasive problem of discriminatory acquittals by preju-
diced juries. The federal government cannot act directly
against the jury. At the most, Congress can compel a
state to follow certain procedures in jury selection,
but the critical stage of the selection process--the
voir dire--is so discretionary as to preclude meaningful
external supervision; one must rely on the good faith of
the state trial judge.

If Negroes and civil rights workers are to be
secured a reasonable degree of protection, the federal
courts must undertake to deal directly with the private
wrongdoers. We have examined a number of grounds and
methods for asserting direct federal power. Without
prejudice to any other procedures discussed in the paper,
I think that federal jurisdiction premised on discrimina-
tory failure of the state judicial process is the most
appropriate remedy for many instances of private vio-
lence. Apart from conduct designed to interfere with
the clear federal interest in protecting its governmental
processes, one must strain to make independent federal
crimes of most intentional acts of violence. All such
acts are criminal under state law, however
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procedure recognizes that the primary responsibility to
deal with harmful conduct rests with the states; the
United States is mobilized only as a second line of
defense, as guarantor of the state obligation. It is
unrealistic to expect that the embarrassment of having
its Job preempted would encourage a state like Missis-
nippi or Alabama to clean its own house, but in a federal
system there may be independent value in a procedure that
by its very operation proclaims the state failure which
Justifies federal intervention.
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