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Whole Woman’s Health v. Hellerstedt represents the Supreme Court’s most
important intervention in the constitutional politics of abortion in more than a
decade. However, as this Article shows, Hellerstedt does not represent the clean
break some commentators identify. Instead, the decision comes at the end of a
decades-long movement-countermovement conflict about the meaning of an un-
constitutional undue burden on a woman’s right to abortion.

Positioning Hellerstedt in historical context matters because doing so un-
derscores the Court’s ongoing responsiveness to popular views of what the Con-
stitution says about abortion. The historical trends studied here reveal what will
likely happen when the Court applies Hellerstedt to fetal-protective, rather than
woman-protective, anti-abortion laws. To maintain the delicate balance created
by Casey, the Court should require evidence that both fetal-protective and wo-
man-protective abortion regulations are substantially related to their stated

goal.
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INTRODUCTION

The Supreme Court’s recent decision in Whole Woman’s Health v. Hel-
lerstedt represents the most significant shift in the Court’s abortion jurispru-
dence in decades.! However, as this Article shows, Hellerstedt does not
represent the clean break from prior abortion jurisprudence that some iden-
tify. Instead, the decision comes at the end of a decades-long movement-
countermovement conflict about the meaning of an unconstitutional undue
burden on a woman’s right to choose abortion.

Positioning Hellerstedt in historical context matters because doing so
underscores the Court’s ongoing responsiveness to popular views of what the
Constitution says about abortion.? The history studied in this Article also

! For commentary on the case’s significance, see, e.g., Erwin Chemerinsky, A New Era on
Abortion Rights?, CNN (Jun. 28, 2016), http://www.cnn.com/2016/06/27/opinions/scotus-
abortion-ruling-chemerinsky/, archived at https://perma.cc/7LWF-RSBE; Lyle Denniston,
Opinion Analysis: Abortion Rights Reemerge Strongly, ScotusBLoG (Jun. 27, 2016), http://
www.scotusblog.com/2016/06/opinion-analysis-abortion-rights-reemerge-strongly/, archived
at https://perma.cc/QCC2-QWLU; Hannah Levintova, Here’s Why Today’s Supreme Court De-
cision on Abortion Is So Important, MoTHER JonNEs (Jun. 27, 2016), http://www.motherjones
.com/politics/2016/06/supreme-court-abortion-texas-undue-burden-requirements-unconstitu-
tional, archived at https://perma.cc/27AU-8FQ2; O. Carter Snead, For SCOTUS, A New Era of
Judicial Interference, CNN (Jun. 28, 2016), http://www.cnn.com/2016/06/28/opinions/abor-
tion-distortion-whole-womans-health-carter-snead/, archived at https://perma.cc/H2SZ-XY6B;
Mary Ziegler, The Supreme Court’s Texas Abortion Ruling Reignites a Battle Over Facts,
WasH. PosT (Jun. 28, 2016), https://www.washingtonpost.com/posteverything/wp/2016/06/28/
the-supreme-courts-texas-abortion-ruling-reignites-a-battle-over-facts/, archived at https://per
ma.cc/6JT5-F2K7.

2 For a sample of the scholarship documenting the Court’s responsiveness to popular opin-
ion, see generally, e.g., Robert Post & Reva B. Siegel, Roe Rage: Democratic Constitutional-
ism and Backlash, 42 Harv. C.R.-C.L. L. Rev. 373 (2007); BARRY FRIEDMAN, THE WILL OF
THE PEOPLE: How PuBLIC OpiNiON HAs INFLUENCED THE SUPREME COURT AND SHAPED THE
MEANING OF THE ConsTITUTION (2009); Katie Eyer, Lower Court Popular Constitutionalism,
123 YarLe L.J. OnLINE 197 (2013); Robert Post & Reva Siegel, Popular Constitutionalism,
Departmentalism, and Judicial Supremacy, 92 Carwr. L. Rev. 1027 (2004); Lani
Guinier, Courting the People: Demosprudence and the Law/Politics Divide, 89 B.U. L.
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reveals what should happen when the Court considers fetal-protective, rather
than woman-protective, antiabortion laws. To maintain the delicate balance
created by Casey, the Court should require evidence that both fetal-protec-
tive and woman-protective abortion regulations are substantially related to
their stated goal.

This Article proceeds in three parts. Part I explores the evolution of a
liberty-enhancing undue-burden test developed by the pro-choice movement
during the 1970s. This idea took root in the political arena when abortion-
rights supporters worked to show that reproductive rights and children’s best
interests were not diametrically opposed. Movement attorneys reworked
these arguments when challenging new abortion regulations in court, bor-
rowing from free exercise, welfare rights, and right-to-travel jurisprudence.
Over time, these activists began working to make an undue-burden test sy-
nonymous with the requirement that abortion laws substantially serve their
stated goal.

Part II studies the evolution of an alternative understanding of the un-
due-burden test developed by the pro-life movement in the 1980s and 1990s.
As the Court sometimes used undue-burden rhetoric, pro-life lawyers posi-
tioned the Court’s use of the undue-burden test as nothing more than rational
basis review. Pro-lifers argued for a different understanding of tailoring re-
quirements: If the legislature set out a sufficiently important purpose, courts
should defer to lawmakers without questioning the fit between the means
and ends of a statute.

Part III positions Hellerstedt in the history of the movement-
countermovement conflict about the undue-burden test. Hellerstedt clarifies
how courts should approach abortion regulations that purport to protect wo-
men’s health. However, when put in historical context, Hellerstedt also rep-
resents an opportunity to give more guidance about how the undue-burden
test applies to any regulation.

Casey’s undue burden test strikes a careful balance between the state’s
interests and women’s constitutional liberty.* To maintain this balance, even
if a law is designed to protect fetal interests, legislators must demonstrate a
substantial relationship between legislative purpose and the means used to
accomplish it. Requiring such an explanation would help the courts to dif-
ferentiate laws promoting a sincere, if divisive, interest in fetal life from
those primarily intended to stigmatize abortion or reinforce a particular view
of women’s proper role in society. At the same time, demanding an explana-
tion of how a law protects unborn and born children should make for a more
meaningful application of Casey. Part IV offers a brief conclusion.

Rev. 539 (2009); Larry D. Kramer, Popular Constitutionalism, Circa 2004, 92 CALIF. L. REv.
959 (2004).
3 See generally Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992).
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I. A LiBErRTY-PROTECTIVE UNDUE-BURDEN TEST

For some time, pro-choice advocates have associated the undue-burden
test with the Court’s retreat from protecting abortion rights,* but it was not
always that way. In the 1970s and early 1980s, as the Court backed away
from strict adherence to the trimester framework, abortion rights activists
and attorneys created an undue-burden test that would maintain protection
for reproductive rights.” If the Court was willing to uphold regulations that
restricted abortion access before viability, movement members hoped to pro-
vide the justices with a framework that would preserve key constitutional
protections.

This Part chronicles the rise of this approach. First, it explores the po-
litical roots of a pro-choice vision of a constitutional undue burden. This
campaign grew out of a longstanding debate about the harms experienced by
unwanted children.® Seeking to reconcile the rights of children and women,
activists argued that abortion bans were poorly tailored to accomplish their
stated end, harming children as much as protecting them.” Several years
after Roe, the Court upheld certain pre-viability abortion restrictions, encour-
aging abortion-rights supporters to rework claims about the tailoring of abor-
tion laws.®

When pro-life activists successfully promoted abortion funding bans,
members of the abortion rights movement looked for a more robust comple-
ment to the trimester framework. Drawing on unconstitutional conditions
doctrine, these attorneys argued that women faced an impermissible choice
between receiving government benefits and exercising a protected constitu-
tional right.® When the Court rejected this argument, movement attorneys

+ See, e.g., Caitlin E. Borgmann, Abortion, the Undue Burden Standard, and the Eviscera-
tion of Women’s Privacy, 16 WM. & Mary J. WoMmeN & L. 291, 291 (2010) (arguing that the
undue burden test “has fostered extensive encroachments on women’s personal privacy” and
that Casey “opened the door to physical, familial, and spiritual invasions of women’s privacy
that serve little purpose but public shaming and humiliation.”); Gillian Metzger, Abortion,
Equality, and Administrative Regulation, 56 Emory L.J. 865, 867 (2007) (describing the “di-
minished protection for abortion rights under due process that resulted from Casey’sreplacing
the trimester framework of Roe v. Wade with the undue burden standard.”); Linda Wharton et
al., Preserving the Core of Roe: Reflections on Planned Parenthood v. Casey, 18 YaLE L.J.
317, 317 (2006) (“[In Casey,] the Supreme Court backed away from affording women the
highest level of constitutional protection for the abortion choice.”).

5 See infra Part IE.

¢ See infra Part IC.

7 Abortion Part IV: Testimony Before the Subcommittee on Constitutional Amendments of
the Senate Judiciary Committee, 94th Cong. Ist Sess. 710 (1975) (Statement of Betty Friedan);
Abortion Part 1V: Testimony Before the Subcommittee on Constitutional Amendments of the
Senate Judiciary Committee, 94th Cong. 1st Sess. 863 (1975) (NOW Brochure, “True Love:
Women and the Wanted Child” (1974)).

8 For the decisions that encouraged pro-choice lawyers to change tactics, see generally,
e.g., Beal v. Doe, 432 U.S. 438 (1977); Maher v. Roe, 432 U.S. 464 (1977); Poelker v. Doe,
432 U.S. 419 (1977); Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 552 (1976).

° See, e.g., Brief of Appellees, at 13—15, Maher v. Roe, 432 U.S. 464 (1976) (No. 75-
1440).
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revised their understanding of an undue burden.'® By the mid-1980s, pro-
choice activists did not abandon an undue-burden framework, but instead
made it shorthand for the requirement that the means and ends of abortion
regulations be substantially related to one another.'!

A. Psychologists Map Out the Damage Done to Unwanted Children

The idea of an undue burden took shape partly during the debate about
the effect of family planning and abortion restrictions on unwanted children.
In 1961, when Yale professor Fowler Harper argued in Poe v. Ullman that
Connecticut’s ban on contraceptive use for married couples was unconstitu-
tional,'”> members of an emerging family planning movement insisted that
birth control restrictions did not effectively serve their stated goal of protect-
ing the family. The Poe brief contended: “Scientific opinion is that un-
wanted children are unhappier than planned children and are more likely to
become anti-social.”’® Because unwanted children experienced “maternal
hatred,” they were more likely to be racially prejudiced, mentally ill, and
willing to break the law.'* In this formulation, birth control bans sabotaged
the marital families those laws were intended to protect.

Harper’s Poe brief reflected a broader claim about children’s right to be
wanted. The reasoning behind a right to be wanted came into view in the
1920s and 1930s, with the growth of what historian Kathleen Jones calls the
“child guidance” industry.”> In the 1920s, as Estelle Freedman and John
D’Emilio have shown, “a distinctive subculture took shape among the mid-
dle class young.”'® This “youth culture” sparked unprecedented anxiety
among parents and other authority figures.”” As Ben Lindsey, a juvenile
court judge, explained: “Not only is this revolt from the old standards of
conduct taking place, . . . but it is unlike any revolt that has ever taken place
before.”!8

In the face of shifting patterns of social and sexual behavior among the
young middle-class, white parents often turned to manuals and psychologists

10 See, e.g., Brief of Appellees at 112-21, Harris v. McRae, 448 U.S. 297 (1980) (No. 79-
1268).

1 See id.

12 See Brief for Appellants at *17-19, Poe v. Ullman, 367 U.S. 497 (1961), 1960 WL
98679.

31d. at *9.

4 1d. at *34.

15 See KATHLEEN W. JONES, TAMING THE TROUBLESOME: AMERICAN FaMmiLIEs, CHILD Gul-
DANCE, AND THE LiMITS OF PsycHIATRIC AuTHORITY 91 (1999), for more about the “child
guidance” industry; see also Kathleen W. Jones, “Mother Made Me Do It”: Women Blaming
and the Women of Child Guidance, in BAD MoTHERs: THE PoLiTics oF BLAME IN TWENTIETH-
CENTURY AMERICA 99-101 (Molly Ladd-Taylor et al. eds., 1998).

16 Joun D’EMILIO AND ESTELLE FREEDMAN, INTIMATE MATTERS: A HISTORY OF SEXUAL-
1Ty IN AMERICA 257 (3d Ed. 2012).

17 See id.

18 1d.
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for answers about parenting rebellious youth.!”” The new child guidance ex-
perts warned parents about the dangers posed to children by “maternal rejec-
tion,” a constellation of behaviors associated with mothers who
“consciously or unconsciously [had] a desire to be free of the child and
consider[ed] the child to be a burden.”” According to the child guidance
movement, maternal rejection plagued women regardless of class or race.?!
Noted New York psychiatrist David M. Levy summarized a widespread
view that “morbid motherhood” occurred “with monotonous regularity.”?

According to the 1920s child guidance literature, maternal rejection
mattered primarily because of the damage it did to the larger society.”? In
Levy’s view, a child’s “hunger for maternal love” could explain everything
from ordinary misbehavior to full-blown juvenile delinquency.?* Maternal
rejection also initiated a vicious cycle, damaging children who later had a
“lack of any emotional ties” with their own children.?

B. Family Planning Activists Transform Arguments
About Unwanted Children

Beginning in the 1940s, family planning activists reworked maternal
rejection claims, reformulating them as a rationale for changing laws on con-
traception. Writing in 1949, Mrs. R. N. Edelman of the Planned Parenthood
Federation of America explained the goal: “Any program that can reduce
parental hostility and thereby lessen the tragedy of the child’s rejection is a
contribution to family security and society.”? By forcing parents to bring
unwanted pregnancies to term, the law ensured that unwanted children
would suffer the trauma of maternal rejection. More worryingly, unwanted
children could spell the end to otherwise stable families. Commentators tied
divorce and “family instability” to a couple’s failure to plan a family — a
failure explained partly by harsh and restrictive contraception laws.”’

By the 1950s and 1960s, in the wake of a panic about juvenile delin-
quency, members of Planned Parenthood painted a dire picture of the conse-
quences of “compulsory pregnancy,” including a perceived spike in juvenile
delinquency.?® While opponents of birth control argued that access to con-
traception encouraged sexual promiscuity and other bad behavior, Planned

19 See JoNEs, supra note 15, at 122.

20 1d. at 181-82.

2! See id. at 183.

2Id. at 174-75.

2 See id. at 182.

2 1d.

B Id.

26 Mrs. R. N. Edelman, Planned Parenthood, 20 Bios 114, 114 (1949).

27 See id.

2 See Mary Ziegler, Roe’s Race: The Supreme Court, Population Control, and Racial
Justice, 25 YALE J. L. & Feminism 1, 9-12 (2013).
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Parenthood leaders insisted that unwanted children were more likely to com-
mit crimes.?

Consider the 1960 case of Virginia McLaughlin, a mother whose
daughter already had two children by the age of fourteen.’* McLaughlin
allegedly advised her daughter on how to use and obtain “rubbers,” and on
this basis, prosecutors charged McLaughlin with contributing to the delin-
quency of a minor.?' Harriet Pilpel and other Planned Parenthood leaders
responded that it was immoral to deny people access to birth control, be-
cause unwanted children were likely to misbehave.?

Planned Parenthood leader William Vogt also tied juvenile delinquency
to uncurbed population growth and unwanted children.®* In criticizing the
delinquency reforms recently championed by then-New York State Attorney
General Jacob Javits,> Vogt wrote: “It is well known that unloved and ‘re-
jected’ children are prone to becoming neurotics. Much juvenile misbehavior
shows a marked neurotic pattern.”’> Vogt further contended that some
working mothers, many of them likely poor, were guilty of “maternal neg-
lect.”’® In either case, Vogt insisted: ‘“Perhaps these poor youngsters should
never have been born at all to parents who, because of their own deficien-
cies, are unable to provide children the emotional and spiritual environment
indispensable to their health.”?

Vogt’s comments reflected a new spin on the rhetoric of maternal rejec-
tion forged by therapists in the 1920s and 1930s. Starting after World War
II, the perceived growth of poor populations at home and abroad inspired a
new social movement centered on concerns about the Cold War, interna-
tional instability, and the costs of aid to the poor.’® Prior to the late 1960s
and early 1970s, the population control movement included refugees from
the eugenic legal reform movement of the early twentieth century, anti-pov-
erty activists, and Cold War hawks, all of whom agreed on the need to re-

2% See LINnDA GORDON, THE MORAL PROPERTY OF WOMEN: A HisTory oF BIRTH CONTROL
IN AMERICA 261, 276 (2002); Ziegler, supra note 28, at 9—12.

30 See State v. McLaughlin, 212 N.E.2d 635, 636-37 (Ohio Ct. App. 1965).

31 See Harriet Pilpel, The Crazy Quilt of Our Birth Control Laws, 2 J. SEx RESEARCH 135,
136 (1965).

32 See id.

3 See Letter from William Vogt to the Editor of the New York Times, in THE PPFA II
Papers (Jan. 17, 1952) (on file at the Sophia Smith Collection, Smith University).

34 See id.; see also MICHAEL JAVEN FORTNER, BLACK SILENT MAJORITY: THE ROCKEFEL-
LER DRUG LAws AND THE PoLiTics oF PuNisHMENT 81-82 (2015).

¥ Vogt, supra note 33, at 1.

30 1d.

11d.

38 See SiMONE CARON, WHO CHOOSES?: AMERICAN REPRoODUCTIVE HisTORY SINCE 1850
150-51, 153-55, 160-63 (2008), for more history on the movement for population control; see
also MATTHEW CONNELLY, FATAL MisCONCEPTION: THE STRUGGLE TO CONTROL WORLD Pop-
ULATION 7—-16 (2000); DoNALD CriTCHLOW, INTENDED CONSEQUENCES: BIRTH CONTROL,
ABORTION, AND THE FEDERAL GOVERNMENT IN MODERN AMERICA 4-16, 21-40 (1999).
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form family planning laws.* Partly because of the influence of eugenics
supporters, some activists argued that population growth naturally involved
a decline in the “quality” of the population, since the poor and “unfit” —
the very groups that most contributed to increasing crime rates — tended to
have more children.* According to some population controllers, expanding
the use of legal contraception would decrease population growth and per-
haps reduce crime and welfare expenses.*! As a preliminary draft of the
Population Council Charter explained, such initiatives could also reverse “a
downward trend in the genetic quality of the population.”*> As Vogt put it,
unplanned pregnancies tended to plague those suffering from “deficiencies”
— persons who could never be good parents.*

C. Family Planners and Abortion-Rights Supporters Make a Claim
for Children’s Rights

In the 1940s and 1950s, leaders of organizations like Planned
Parenthood played up the social harms produced by unwanted children, in-
cluding growing welfare rolls, crime rates, and an out-of-control pace of
population growth. By the 1960s, as feminists and environmentalists ex-
erted greater influence over the family planning movement, activists trans-
lated concerns about the unwanted child into constitutional arguments.
Instead of presenting unwanted children as a social problem, the leaders of
groups like Planned Parenthood and the National Association for the Repeal
of Abortion Laws (NARAL, later the National Abortion Rights League) be-
gan characterizing legal contraception (and later abortion) as a right owed to
children themselves.*

These new children’s rights arguments debuted in Poe v. Ullman, a con-
stitutional challenge to Connecticut’s contraception ban.* The disputed stat-
ute prevented married persons from using contraception.*® As David Garrow
has shown, Fowler Harper’s brief revived the Due Process Clause as a source
of substantive rights.*” According to the brief, a law would violate the Due

% For the diversity of the population-control movement, see Ziegler, supra note 28, at
7-12.

40On the connection between eugenics and population control, see, €.g., ALEXANDRA
STERN, EUGENIC NATION: FAULTS AND FRONTIERS OF BETTER BREEDING IN AMERICA 153-55
(2005); IaN ROBERT DOWBIGGIN, THE STERILIZATION MOVEMENT AND GLOBAL FERTILITY IN
THE TWENTIETH CENTURY 113 (2008).

#I CrircHLOW, supra note 38, at 5.

42 John D. Rockefeller I, On The Origins of the Population Council, 3 PopULATION &
DEev. Rev. 496, 496 (1977).

* Vogt, supra note 33.

4 See infra Part ID.

4 See generally Poe v. Ullman, 367 U.S. 497 (1961).

46 See id. at 500.

47 See DAVID GARROW, LIBERTY AND SEXUALITY: THE RIGHT TO PRIVACY AND THE MAK-
ING OF ROE v. WADE 151-89 (1994).
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Process Clause if it was “arbitrary, capricious or discriminatory.”*® In mak-
ing such a judgment, the court would “weigh . . . the supposed evils against
which the law [was] directed, against the hardship on the individual and any
adverse social effects which [might] be expected.”*

Harper’s brief argued that the challenged contraceptive ban actually un-
dermined its stated end rather than serving it.>® The brief focused on a mis-
match between the means and ends of the Connecticut law.>! By outlawing
contraceptives for married couples, Connecticut sought to preserve tradi-
tional family structures. But according to the brief, the Connecticut law
shattered the family and damaged the psyche of both members of a married
couple and any unwanted child they had after being denied contraceptive
access.”> Since “sex life is essential for a satisfactory marital union,” con-
traceptive bans contributed to a rise in marital breakdown and divorce.*
By contributing to the births of unwanted children, the law created social
harms that far outweighed any of its benefits, thereby offending the balanc-
ing aspect of the Due Process Clause.

After the Poe majority held that the Court lacked Article III jurisdiction
to resolve the appeal,’* in Griswold v. Connecticut, attorney Catherine Rora-
back and Yale law professor Thomas Emerson again highlighted arguments
about the unwanted child in mounting a second attack on the Connecticut
law.> Doctrinally, Emerson and Roraback’s brief became known for its ar-
ticulation of the privacy right implicated by contraception bans.*® The brief
also addressed the proper level of scrutiny applicable to this new right, ask-
ing whether the law was “arbitrary and capricious” and “reasonably related
to a proper legislative purpose.” According to the Griswold brief, the
harms experienced by parents and children as the result of an unwanted
pregnancy severed any relationship between the means and ends of the Con-
necticut law.>

In Griswold, rather than addressing the issue of unwanted children, the
Court adopted a different constitutional analysis, the notorious “penumbral”
theory — the Bill of Rights contained penumbras and therefore implied the

“8 Brief for Appellants at *10-11, Poe v. Ullman, 367 U.S. 497 (1961), 1960 WL 98679.

¥ Id. at *19.

30 See id.

31 See id.

32 See id. at *31-35.

3 Id. at *32.

54 Poe v. Ullman, 367 U.S. 497, 505-09 (1961).

35 See Brief for Appellants at 65-66, Griswold v. Connecticut, 381 U.S. 479 (1965) (No.
496).

6 See Steve Sanders, The Constitutional Right to (Keep Your) Same-Sex Marriage, 110
Mich. L. Rev. 1421, 1428 (2012); Christopher Leslie, Lawrence v. Texas as the Perfect Storm,
38 U.C. Davis L. Rev. 509, 518 (2008).

7 Brief for Appellants, supra note 55, at 21.

8 See id. at 65-66.
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existence of other unstated rights.” While Griswold did not rely on family
planners’ arguments about the tailoring of a law,*® movement members did
not abandon them. In Eisenstadt v. Baird, Human Rights for Women, a fem-
inist group, stressed the mismatch between the law’s goal and the means
used to accomplish it.°! As the group explained, the law served “no valid
public purpose at all,” partly because “the statute creates unwanted children,
who not only suffer a large share of that insidious crime known as ‘child-
abuse,” but also a higher rate of juvenile delinquency, failure in school, drug
addiction, and mental illness, than do wanted children.”¢2

While arguments like the ones made by Human Rights for Women took
shape in battles about contraception, the abortion wars prompted a funda-
mental reworking of constitutional arguments about unwanted children. As
the anti-abortion movement developed arguments about the rights of the un-
born, activists had more reason to present themselves as invested in the well-
being of children.®® Finally, pro-choice advocates gradually exercised
greater influence over a divided abortion-rights movement, moving it away
from earlier rhetoric involving population control.*

In response to these new developments, the leaders of groups like
NARAL and the National Organization for Women (NOW) explained what
the law owed to children, borrowing from an evolving language of human
rights.® In particular, drawing on the idea of social, cultural, and economic
rights, advocates connected abortion access for women to children’s interest
in quality of life after birth.® In this context, quality of life did not have the
eugenic implications associated with pro-abortion arguments based on popu-
lation control. Instead, activists tried to put the right to life in context, spot-

3 See Griswold v. Connecticut, 381 U.S. 479, 483-84 (1965). Justice Douglas reasoned
that “specific guarantees in the Bill of Rights have penumbras, formed by emanations from
those guarantees that help give them life and substance.” Id. at 484. For more on the theory
and scholarly responses to it, see, e.g., Ryan C. Williams, The Path to Griswold, 89 NoTRE
DamE L. Rev. 2155, 2177-83 (2014).

%0 See Griswold, 381 U.S. at 483-84.

¢! See Brief for Human Rights for Women as Amicus Curiae at 8-9, Eisenstadt v. Baird,
405 U.S. 438 (No. 70-17).

2 1d.

% For more on the rise of the pro-life movement in the period, see Ziap MunNsoN, THE
MAKING OF Pro-LIFe AcTivists: How SociaAL MosiLizaTioN Works 82 (2012) and Keith
Cassidy, The Right to Life Movement: Sources, Origins, Development, in THE PoLiTicS OF
ABORTION AND BIRTH CoNTROL IN HisTORICAL PERSPECTIVE 128-59 (Donald Critchlow ed.,
1995).

% See Mary Ziegler, The Framing of a Right to Choose: Roe v. Wade and the Changing
Debate on Abortion Law, 27 L. & Hist. REv. 281, 304-05 (2009).

% See Marya Mannes, Whose Right to What Life?, N.Y. Times, Nov. 22, 1972, at 35;
Statement of Wilma Scott Heide, “Maude: To See or Not to See?”, in The NARAL Papers
(Aug. 1973) (on file at Carton 1, Schlesinger Library, Harvard University).

% See sources cited supra note 65 for more on the rise of reasoning on social, economic,
and cultural rights in the 1960s and 1970s; Sakiko FUKUDA-PARR ET AL., FULFILLING SociaL
AND Economic RiGgHTs 229 (2015); Cass Sunstein, Why Does the American Constitution Lack
Social and Economic Rights?, in AMERICAN ExceprioNaLisM AND Human RigaTs 109-110
(Michael Ignatieff ed., 2014).
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lighting important interests in love, support, and socioeconomic security
after birth.”” Framed in this way, allowing women to control their fertility
advanced children’s right to be wanted and to enjoy the financial support and
love more often available to intended children.

D. The Right to Be Wanted

In the years immediately before and after the Court’s decision in Roe v.
Wade, leaders of the abortion-rights movement devised a new conception of
children’s rights. Movement members continued to make arguments about
the social ills that some associated with unwanted children — the high ille-
gitimacy rates and the potential crime and welfare costs some linked to unin-
tended pregnancy. At the same time, as the pro-life movement focused
attention on the unborn child, and as the identity of the abortion-rights
movement shifted, activists had more reason than ever to emphasize the
rights of children.

While the antiabortion movement remained fragmented before 1973,
pro-life activists dramatized the personhood of the unborn child, presenting
slideshows on fetal life and acting as guardian ad litem for fetuses scheduled
to be aborted.® Without always challenging the idea that women had an
interest in bodily integrity or privacy, pro-lifers carved out what they saw as
a more fundamental right to life belonging to the unborn child.® Strategi-
cally, abortion-rights activists had reason to present themselves as the true
defenders of children’s rights. Moreover, advocating for children’s rights re-
flected many activists’ genuine interest in the wellbeing of mothers and chil-
dren after birth — an interest demonstrated by demands for state and federal
support for healthcare, continuing education, family planning, and protection
against sex discrimination.”

In the early 1970s, activists within both NARAL and NOW began argu-
ing that compulsory pregnancy violated the rights of both women and chil-
dren.” Instead of serving the stated goal of protecting children’s lives at

7 See Statement of Betty Friedan, supra note 7, at 710; NOW Brochure, supra note 7, at
863.

%8 See Fred C. Shapiro, “Right to Life” Has Message for New York State Legislators, N.Y.
TiMEs, Aug. 20, 1972, at SM10; Robert Byrn, Abortion: Old Right or New Ethic, N.Y. TimEs,
May 10, 1971, at 32.

% For examples of early articulations of the right to life, see National Right to Life Com-
mittee Statement of Purpose in THE AMERICAN CiTizENs CONCERNED FOR LIFE PAPERs (on file
at Box 4, Gerald Ford Memorial Library, University of Michigan); Americans United for Life,
Declaration of Purpose (n. d., c. 1971) (on file at the Executive File, Concordia Seminary,
Lutheran Church-Missouri Synod, St. Louis, Missouri).

7°On feminists’ work on childcare and other programs for mothers in the period, see
Deborah Dinner, The Universal Child Care Debate: Rights Mobilization, Social Policy, and
the Dynamics of Feminist Activism, 1966-1974, 28 L. & Hist. Rev. 577, 577-90 (2010); Mary
Ziegler, The Bonds That Tie: The Politics of Motherhood and the Future of Abortion Rights, 21
Texas J. WoMeN & L. 47, 57-60 (2011).

"l See infra notes 73-74.
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every stage of development, existing laws burdened women significantly
while doing very little to protect children before and after birth.”? At an
early NARAL convention, essayist Marya Mannes argued: “Only the repeal
of all abortion laws will ensure the equally profound right of every child
born to be wanted and loved.””® After the Supreme Court decided Roe,
NOW President Wilma Scott Heide argued in August 1973 that restrictive
abortion laws violated “the right of the living woman to decide whether or
not she wishes to become a parent and the right of every child to be
wanted.”’* NOW fundraising materials similarly presented abortion rights
as recognizing that “each child in this country has a right to be wanted.””

On some occasions, pro-choice advocates highlighted a mismatch be-
tween legislative means and ends to smoke out the impermissible purposes
underlying a law theoretically designed to protect children. For example,
Marion Treadwell Barry, an influential African-American feminist, used the
idea of social and economic rights to castigate pro-life legislators: “While
rejecting abortion, these very men refuse to fund quality, inexpensive pre-
and post-natal care for women denied access to abortion. While rejecting
legalized abortion, these very men refuse to fund quality education and train-
ing for the children of the women without access to abortion.””

At the state and federal level, NOW members further emphasized the
disconnect between the means and ends of the supposedly child-protective
laws. While testifying against a constitutional amendment banning abortion,
Betty Friedan described unwanted children as its ultimate potential victims.”
According to Friedan, safe and legal abortion ensured “the right of children
to be born to loving parents.”’® Speaking on behalf of other abortion-rights
activists, Friedan explained: “We consider the quality of human life to be a
priority, the right of a child to be wanted.”” The harms once spotlighted by
population controllers became injuries against which lawmakers should pro-
tect children. As Friedan reasoned:

[T]he unwanted children are going to be abused; these are the
children who are likely to grow up criminally delinquent or violent
themselves. So, [we protect abortion] in the interest of quality of
human life and respect for human life, as well as on behalf of the
fundamental right of women to choose.®

2 See, e.g., id.

73 Mannes, supra note 65, at 35.

7+ Statement of Wilma Scott Heide, supra note 65, at 1.

> NOW Fundraising Letter, in The NOW Papers (n. d., c. 1973) (on file at Box 24,
Schlesinger Library, Harvard University).

76 Abortion Part IV: Testimony Before the Subcommittee on Constitutional Amendments of
the Senate Judiciary Committee, 94th Cong. 1st Sess. 684 (1975) (Statement of Marion Tread-
well Barry).

77 Statement of Betty Friedan, supra note 7, at 710.

78
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State chapters of NOW elaborated on this idea of children’s rights. Un-
wanted children almost necessarily lost out on crucial rights, for “the child
that is born against the will of his mother because an abortion was not avail-
able, suffers the ultimate rejection, the ultimate insult — of not being
wanted in the world.”®" NOW activists maintained that Roe v. Wade®? and
Doe v. Bolton®3 advanced important rights for children to quality of life. As
NOW explained: “The US Supreme Court decisions, affirming a woman’s
right of choice in abortion, shall usher in an era, where every child will be
loved, wanted, and cared for.”s*

By mid-decade, abortion-rights supporters sought to translate these ar-
guments into constitutional law. This effort drew on the language from the
Supreme Court’s early decisions on minors’ access to abortion. Starting in
1976, the Court did not apply Roe’s trimester framework in a straightforward
way. Instead, the justices vowed to strike down only unduly burdensome
regulations. Movement leaders seized on this language as an entry point
for rethinking constitutional abortion doctrine as a whole.

At first, abortion-rights activists looked to the unconstitutional condi-
tions doctrine forged by the Supreme Court in the 1960s.% The unconstitu-
tional conditions doctrine “holds that government may not grant a benefit on
the condition that the beneficiary surrender a constitutional right, even if the
government may withhold that benefit altogether.” Movement attorneys
initially argued that abortion-funding bans created just such a condition on
women’s right to choose.®® Even early on, however, movement attorneys
suggested that a unique undue-burden test applied to abortion doctrine.®
Particularly as the Court made clear that it would uphold some first trimester
restrictions, movement attorneys used undue-burden reasoning to explain
that many regulations had the functional effect of eliminating abortion ac-
cess.” Invoking an undue burden, abortion-rights supporters started urging
the courts to examine the fit between the means and ends of a law.”!

81 NOW Brochure, supra note 7, at 863.

82410 U.S. 113 (1973).

83410 U.S. 179 (1973).

8 NOW Brochure, supra note 7, at 848.

85 See, e.g., Maher v. Roe, 432 U.S. 465, 473-74 (1977) (reasoning that abortion “right
protects the woman from unduly burdensome interference with her freedom to decide whether
to terminate her pregnancy”); Bellotti v. Baird, 428 U.S. 132, 147 (1976) (holding that law
involving abortion rights of minors “is not unconstitutional unless it unduly burdens the right
to seek an abortion”).

86 See Brief of Appellees, supra note 9, at 14-15.

87 Kathleen Sullivan, Unconstitutional Conditions, 102 Harv. L. Rev. 1413, 1415 (1989).

88 See, e.g., Brief of Appellees, supra note 9, at 14-15.
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E. The Court Hints at the Existence of an Undue-Burden Test

1976 proved to be a watershed year for lawyers dedicated to protecting
constitutional abortion rights. In Planned Parenthood of Central Missouri v.
Danforth, the Court upheld several provisions of a Missouri law even though
those measures applied early as well as late in a woman’s pregnancy, includ-
ing an informed consent regulation, a statutory definition of viability, and a
recordkeeping requirement for all abortion clinics.”? Danforth suggested that
the Court would not simply focus on the state’s interest or the phase of preg-
nancy, as Roe had suggested.”

In Bellotti v. Baird, a case evaluating a parental consultation law, the
justices made explicit what Danforth had suggested: At least under certain
circumstances, the Court looked to more than the trimester framework in
analyzing abortion regulations and would apply the undue-burden test.** The
Court evaluated a Massachusetts law requiring minors to receive the written
consent of both parents before obtaining an abortion.” A three-judge district
court had held the statute unconstitutional; finding that the lower court
should have abstained pending construction of the statute by state courts, the
justices vacated and remanded, certifying questions about the proper inter-
pretation of the law to the Massachusetts Supreme Judicial Court.%

The Court used undue-burden rhetoric to frame the question to be an-
swered by the state court: whether the law “create[d] a ‘parental veto,” re-
quire[d] the superior court to act other than in the best interests of the
minor, or impose[d] undue burdens upon a minor capable of giving an in-
formed consent.””” While the Danforth Court had previously struck down a
parental consent law because it awarded a veto to the parents of a minor
seeking abortion,” Bellotti seemed to suggest the existence of a broader test
applicable to parental-consultation laws.”” The Court did not decide “what
factors are impermissible or at what point review of consent and good cause
in the case of a minor becomes unduly burdensome.”!®

After Bellotti, the Court seemed likely to apply an undue-burden test,
whatever it required, only to parental consultation laws.!°! This area of abor-

92 See Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 552, 563-65, 565-68,
581-82 (1976).

9 Compare id. with Roe v. Wade, 410 U.S. 113, 160-65 (1973).

%+ See, e.g., Maher v. Roe, 432 U.S. 465, 473 (1977); Bellotti v. Baird, 428 U.S. 132, 147
(1976).

% See Bellotti, 428 U.S. at 133-36.

% See id. at 133-34, 151.

7 Id. at 147-48.

8 See Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 552, 572-75 (1976).

9 See Bellotti, 428 U.S. at 147-48.

100 7d. at 148.

1 For a sample of discussion of the undue-burden test from the period, see John A.
Siciliano, The Minor’s Right of Privacy: Limitations of State Action After Danforth and Carey,
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tion doctrine was unique, involving questions of balancing the constitutional
rights of parents against the less expansive constitutional rights of juveniles,
in the context of abortion.'”> Nevertheless, supporters of abortion rights
looking at the undue-burden test saw the possibility of something more.
Given that the Court had already upheld certain restrictions applicable in the
first trimester, pro-choice attorneys hoped to ground doctrinal analysis in
something more compelling than Roe’s trimester framework. If properly un-
derstood, the undue-burden test offered just such an opportunity.

F. Abortion-Rights Supporters Create Their Own Undue-Burden Test

In the mid-1970s, when a number of states and cities introduced laws
banning the use of public money or public facilities for abortion, abortion-
rights attorneys saw broader potential in the idea of an undue-burden test.'%
In 1976, Congress moved to ban the use of Medicaid funding for elective
abortions.'™ NOW joined other pro-choice organizations like the American
Civil Liberties Union (ACLU) in arguing that the Medicaid ban would “hit
poor women first and hardest.”!%

Joined by Lucy Katz, Catherine Roraback of Planned Parenthood used
an undue-burden argument to challenge the constitutionality of a Connecti-
cut Welfare Department regulation limiting the use of Medicaid funding for
elective, first-trimester abortions.'® Roraback, Katz, and their colleagues
challenged the law in 1974, at first primarily arguing that it was preempted
by the federal Social Security Act.!”” After the Second Circuit reversed,
holding that the Social Security Act was neutral on abortion funding, the
district court struck down the Connecticut regulation on constitutional
grounds, and the state successfully sought review by the Supreme Court.'%

102 See Bellotti v. Baird, 443 U.S. 622, 638 (1979) (“[T]he guiding role of parents in the
upbringing of their children justifies limitations on the freedoms of minors”); Ginsburg v. New
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authority over adults’”) (quoting Prince v. Massachusetts, 321 U.S. 158, 170 (1944)).
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Well known for her work on Griswold,'® Roraback worked with Katz
and argued in their brief to the Court that the case “was about the state’s
ability to use a public benefit program to penalize the exercise of a funda-
mental right.”!'"® Maher came less than a decade after a series of decisions
on the right to travel suggesting, as Roraback and Katz put it, that “the
withholding of public benefits can constitute an unwarranted interference
with Constitutional rights is now beyond debate.”!'' The brief pointed to a
pair of cases, Shapiro v. Thompson, an opinion striking down a one-year
residency requirement for state welfare recipients, and Memorial Hospital v.
Maricopa County, which struck down a one-year residency requirement for
those seeking publicly funded non-emergency medical care.'> In Roraback
and Katz’s view, Shapiro and Maricopa County showed that a “challenged
regulation need not necessarily prevent the exercise of a Constitutional right;
[t]he law prohibits as well a penalty imposed upon persons who assert the
right in question.”'® Roraback and Katz also turned to free exercise juris-
prudence for guidance.!* In particular, the brief referred to Sherbert v. Ver-
ner, a 1963 case where the Court had held that South Carolina could not
withhold unemployment benefits from a Seventh Day Adventist unable to
find work because her religion treated Saturday as the Sabbath.'’> Roraback
identified a similar burden at work in Maher: just as the religious believer in
Sherbert had to choose between gainful employment and her religious be-
liefs, women in Maher had to pick either the exercise of their rights or ac-
cess to welfare benefits.''

However, the brief did more than rely on rarely used unconstitutional
conditions doctrine. Indeed, Roraback and Katz argued that the Court had
already created an abortion-specific undue-burden test in Belloti and Dan-
forth.'" The brief explained that in abortion cases, the Court had struck
down laws that “unduly burden[ ] the right to seek an abortion.”"'® To iden-
tify such an undue burden, the Court had to look beyond the plain text of a
law to discern “the actual impact on the abortion decision.”!® For example,
the Court had struck down parental and spousal consent laws that did not
formally prohibit the procedure because they would effectively bar some

109 §ee MARC STEIN, SEXUAL INJUSTICE: SUPREME COURT DECISIONS FROM GRISWOLD TO
RoEe 99-100 (2010) (mentioning Roraback’s involvement in Griswold); GARROW, supra note
47, at 166-72; LEicH ANN WHEELER, How SEX BeEcAME A CiviL LiBERTY v-xlv (2013).

110 Brief of Appellees, supra note 9, at 14.

g, at 13-14.
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394 U.S. 618 (1969) and Mem’l Hosp. v. Maricopa Cty., 415 U.S. 250 (1954).
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114 See id. at 14-15.
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women from seeking abortions.'? Similarly, in Danforth, the Court had
struck down a ban on saline abortions because the measure would have “the
effect of inhibiting the vast majority of abortions after the first 12 weeks.”'?!
An undue burden arose whenever a law effectively eliminated most women’s
access to abortion. If a law created such an undue burden, Roraback argued
that a statute was constitutional only if it served a compelling state
interest.'??

To be sure, as Part II argues, feminists and pro-choice activists came to
view the idea of a freestanding undue-burden test with wariness. Any hint
that the undue-burden test could replace strict scrutiny review seemed dan-
gerous to those already worried that the Court had retreated from its protec-
tion of abortion rights. Indeed, over time, pro-choice attorneys concluded
that anything less than strict scrutiny was tantamount to the complete over-
ruling of Roe v. Wade.'”® In the 1970s, however, movement lawyers using
the idea of an undue burden pointed out the real-world impact of an abortion
regulation that stopped short of a formal ban.

Maher’s use of the undue-burden test disappointed pro-choice attor-
neys. While adopting undue-burden rhetoric, the Maher Court disagreed
with Roraback and Katz about its application. “[W]e have held that a re-
quirement for a lawful abortion is not unconstitutional unless it unduly bur-
dens the right to seek an abortion,” wrote Justice Powell for the majority.'>*
In Powell’s view, the undue-burden test resembled a more conventional form
of intermediate scrutiny, focused on the “degree [of interference imposed by
the law] and the justification for it.”'> The Court held that the Connecticut
law did not create any obstacles for women seeking abortions. Instead,
“[t]he indigency that may make it difficult — and in some cases, perhaps,
impossible — for some women to have abortions is neither created nor in
any way affected by the Connecticut regulation.”!?

Maher unquestionably represented a setback for the abortion-rights
movement. Nevertheless, because other funding restrictions differed in lan-
guage and scope, pro-choice lawyers did not entirely abandon the unconsti-
tutional conditions approach Roraback and Katz had used. For example, in
Doe v. Kenley, Roy Lucas, one of the attorneys behind the litigation of Roe
v. Wade,'” challenged a Virginia Medicaid policy banning reimbursement

120 See id. at 20-21.

1211d. at 20 (quoting Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 79
(1976)) (alterations in original).
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for abortions except in cases in which a woman’s life was at risk.'”® Because
Virginia’s policy would harm the health of Medicaid recipients denied abor-
tions, Lucas distinguished it from the law upheld in Maher, arguing that the
burden imposed on women was far heavier than in cases involving elective
abortions.'” As in Maricopa County, Lucas argued that Kenley involved a
particularly heavy burden on women’s health unjustified by any compelling
interest.'*

However, when movement lawyers challenged federal Medicaid bans, a
different, more abortion-specific understanding of the undue-burden test be-
gan to emerge. This shift started when the Supreme Court considered the
constitutionality of two funding bans, the federal Hyde Amendment and an
Illinois law; both challenged laws banned Medicaid funding for all abortions
unless a woman’s life was at risk, including those procedures that a physi-
cian deemed to be medically necessary.”3' In Williams v. Zbaraz, the Illinois
case, Planned Parenthood Federation of America repeated Lucas’s argument
in Kenley, applying unconstitutional conditions logic in a different way:
while the law in Maher might have forced women to choose between an
elective abortion and Medicaid benefits, Kenley required women to either
lose their benefits or sacrifice their health.'3> While Maher had involved a
choice between forgoing state benefits and exercising abortion rights,
Planned Parenthood insisted that Williams concerned a far more suspect bur-
den — “the substantial deleterious effects on . . . health” experienced by
women denied medically necessary abortions.!??

In Harris, the challenge to the Hyde Amendment, the ACLU Reproduc-
tive Freedom Project (RFP) tried to move away from unconstitutional condi-
tions reasoning.'** Instead, the RFP described an undue-burden test that
resembled some form of conventional heightened scrutiny: courts evaluating
abortion restrictions had to consider the degree of interference with the abor-
tion right and the strength of the justification for that interference.'> Even if
the government had a legitimate state interest, lawmakers could not advance
that interest in “ways which unduly burden the freedom of the woman and
her physician to protect her health.”!3

Applying this test, the RFP easily distinguished the Hyde Amendment
from the law upheld in Maher.”¥ By defunding medically necessary abor-
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tions, the Hyde Amendment burdened women to a significant degree, forc-
ing them to carry some health-threatening pregnancies to term, consuming
poor women’s already limited resources, or requiring them to seek illegal
abortions.'*® According to the RFP, the Hyde Amendment did not set out
any reasonable justification for its sweeping ban and therefore failed the
undue-burden test.'®

While concluding that the Hyde Amendment was constitutional, the
Court’s Harris decision reconfirmed the importance of some version of the
undue-burden test.'" Reiterating that the Constitution “protects the woman
from unduly burdensome interference with her freedom to decide whether to
terminate her pregnancy,” the Court emphasized the source, rather than im-
pact, of a burden on women’s decisions.'*! Although women’s interest in
receiving needed medical care was important, the obstacle they faced re-
sulted from poverty, not from the Hyde Amendment itself.'*> As the Harris
Court reasoned: “The financial constraints that restrict an indigent woman’s
ability to enjoy the full range of constitutionally protected freedom of choice
are the product not of governmental restrictions on access to abortions, but
rather of her indigency.”'*?

Pro-choice strategy in Harris evolved as the result of a decade-long
experiment with undue-burden reasoning. In the political arena, family
planners and abortion-rights supporters had first highlighted the mismatch
between the means and ends of abortion laws in discussing the right of chil-
dren to be wanted. These activists argued that sweeping abortion bans de-
nied women autonomy while doing nothing to help children after birth.

As the abortion battle returned to the courts, movement lawyers brought
up the fit between the means and ends of a law in the context of the uncon-
stitutional conditions doctrine. At first, pro-choice lawyers argued that the
Constitution prohibited any state from forcing women to choose between
exercising a fundamental right and receiving otherwise available health ben-
efits.'* Later, movement attorneys defined a potential threat to women de-
nied medically necessary abortions as an impermissible burden.!#

Gradually, however, movement lawyers created an abortion-specific
idea of an undue burden. This approach focused on the relationship between
the purpose of a law and the means used to achieve it.'* The more restric-
tive the law, as these attorneys argued, the more narrowly a law should be
tailored to accomplish its end. Moreover, in evaluating the burden produced
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by a law, pro-choice lawyers urged courts to examine the practical impact of
a law, not just its formal terms.'¥” As Part II shows, as pro-life groups made
their own arguments about the undue-burden test, pro-choice attorneys often
came to see the standard as an inferior alternative to strict scrutiny — a
Trojan horse that would allow the Court to overrule Roe without saying so.

II. THE UNDUE-BURDEN TEST AND PRO-LIFE INCREMENTALISM

For pro-life advocates the undue-burden test came to make sense as part
of a new overarching strategy called incrementalism.'*¥® For much of the
1970s, leaders of the movement prioritized a fetal-protective constitutional
amendment that would ban abortion coast-to-coast.'* But by mid-decade,
the leaders of Americans United for Life (AUL), an Illinois pro-life group,
advocated for a different approach, one centered on a litigation strategy to
reverse Roe v. Wade."™® In the late 1970s, Patrick Trueman, a leading mem-
ber of the organization, explained on behalf of his colleagues: “The need for
a full-time public interest law firm for the right to life movement has become
very apparent to all involved in our cause.”’!

In the late 1970s, AUL attorneys developed a close and sometimes
competitive relationship with attorneys at the National Right to Life Com-
mittee (NRLC), then the nation’s largest antiabortion organization.'>> Both
groups saw litigation as the start of a new tactical approach intended not to
establish far-reaching fetal rights but a campaign to “chip away [at] and
erode” the Roe decision.!'?3

This Part unearths the creation of a new version of the undue-burden
test by pro-life incrementalist attorneys between 1975 and 1992. First, the
Part studies the parallel development of targeted regulation of abortion pro-
vider laws (TRAP laws) and pro-life understandings of the undue-burden
test. Although not formally connected at first, these two legal strategies
drew on similar ideas about what ought to matter to abortion jurispru-
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dence.”™ In either case, attorneys defended laws that formally allowed ac-
cess to abortion but had functional impacts similar to the impacts of the legal
bans clearly prohibited under Roe.'*

Next, this Part examines incrementalists’ increasing emphasis on an un-
due-burden test in the 1980s, as attorneys jockeyed to shape the Court’s un-
derstanding of a new approach to abortion regulations. As the Part shows,
abortion opponents came to monopolize the undue-burden idea, convincing
most pro-choice leaders that it was the same thing as a formal rejection of
Roe. Finally, after closely analyzing Casey’s definition of an undue burden,
this Part explores how incrementalists capitalized on the 1992 decision.
Taking TRAP laws as a crucial case study, the Article shows that pro-life
approaches to the undue-burden test were intended to eliminate any tailoring
requirement for abortion regulations.

A. Incrementalists Develop a Different Undue-Burden Test

For much of the 1970s, incrementalists gained ground by promoting
laws that had the practical impact of outlawing abortion while theoretically
leaving the abortion right untouched. TRAP laws served this agenda by im-
posing regulations so onerous and expensive that many clinics would have to
close.” So too did funding bans defended by pro-life activists in the Court,
putting abortion financially out of reach for many Medicaid recipients.'”” In
the 1970s, a pro-life version of the undue-burden test served as a particularly
important vehicle for this tactic.

From the beginning, incrementalists proposed laws intended to close
clinics. In 1978, for example, AUL defended an Illinois model law that re-
quired all second-trimester abortions to be performed in a hospital.’’® As
more hospitals refused to perform abortions because of the stigma surround-
ing the procedure and the influence of Catholic hospitals, such laws prom-
ised to prevent women from accessing the procedure after the first
trimester.'>

154 See, e.g., Brief of Intervening Defendants-Appellees at 66, Williams v. Zbaraz, 448
U.S. 358 (1980) (No. 79-4); Brief Amicus Curiae of the National Right to Life Committee at 6,
Williams v. Zbaraz, 448 U.S. 358 (1980) (No. 79-4).

155 See infra Part IIB. and text accompanying.

156 On the movement’s promotion of TRAP laws in the period, see, e.g., Americans United
for Life, LEx VITAE, at 2, in THE WiLcox CoLLEcTION (Jun. 29, 1978) (on file at Lex Vitae
Folder, University of Kansas).

157 On the importance of Medicaid bans to movement incrementalists, see, €.g., ZIEGLER,
supra note 103, at 75-76.

158 See Americans United for Life, LEx VITAE, at 1, in THE WiLcox CoLLECTION (May 8,
1978) (on file at Lex Vitae Folder, University of Kansas).

159 On the reasons that such laws forced clinics to close, see Sandhya Somashekhar, Ad-
mitting-Privilege Laws Have Created High Hurdle for Abortion Providers to Clear, WASH.
Post (Aug. 10, 2014), https://www.washingtonpost.com/national/2014/08/10/62554324-1d88-
11e4-8219-2cd6fa8daSc4_story.html, archived at https://perma.cc/Z26E-Z2RY.
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Other laws regulated clinics more directly. For example, in 1977, in
Cocoa Beach, Florida, James Bopp of the NRLC represented a city council
that had passed a law requiring the only abortion clinic in town to comply
with state regulations governing ambulatory surgical centers.'® Pro-lifers
contended that these regulations advanced the state’s interest in protecting
women’s health — a governmental purpose explicitly recognized by the Roe
decision.'®' Although the courts often struck down these laws, emphasizing
that they singled out abortion clinics, incrementalists refused to give up on a
court-centered strategy. “We must not . . . consider ignoring the courts in
our effort to seek protection for the unborn,” AUL explained in 1978.'22 “To
do so would disenfranchise the pro-life voter because all significant legisla-
tion is, and will continue to be, challenged by our opponents in the
courts.”163

The incrementalist attorneys behind TRAP laws immediately saw value
in some kind of undue-burden test, particularly in defending funding bans.
Throughout the 1970s, when the Court had adopted undue-burden rhetoric,
its meaning was inherently ambiguous. Pro-choice attorneys saw the poten-
tial recognition of circumstances under which heightened — and even strict
— scrutiny should apply to regulations that did not directly interdict abor-
tion. Incremetalists, by contrast, saw undue-burden rhetoric as a signal that
the Court would uphold a meaningful number of abortion restrictions.

AUL and NRLC sought to exploit the ambiguity of the undue-burden
language in Williams and Harris. This strategy relied on the same logic
underlying TRAP laws: the burden created by a law resulted not from the
statute itself but rather from economic and political circumstances over
which the government had no control. “Regardless of the nature of the wo-
man’s interest at stake, there exists no state action which impinges upon the
woman’s rights in this context,” AUL argued in Williams.'** AUL argued
that the problem arose not because of the government but because of factors
beyond its control, particularly “the refusal of the physician to render a par-
ticular treatment.”!%

The NRLC explicitly contended that the undue-burden test — a far less
protective approach — had replaced Roe’s trimester framework.'® “Where
the obstacle does not impact upon the woman’s freedom to make a constitu-

160 See, e.g., Americans United for Life, supra note 156, at 2.

161 For examples of this argument, see Friendship Medical Ctr., Ltd. v. Chi. Bd. of Health,
505 F.2d 1141, 1151-52 (7th Cir. 1974); Women’s Medical Ctr. Of Providence v. Cannon, 463
F.2d 531, 536-38 (D. R.I. 1978); Village of Oak Lawn v. Markowitz, 427 N.E.2d 36, 41-44
(111. 1981).

162 AUL Perspective, LEx VITAE, at 5, in THE WiLcox CoLLEcTION ( Feb. 1, 1979) (on file
at Lex Vitae Folder, University of Kansas).
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164 Brief of Intervening Defendants-Appellees, supra note 154, at 66.
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166 See Brief Amicus Curiae of the National Right to Life Committee, supra note 154, at
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tionally protected decision, or if they merely make the physician’s work
more laborious or less independent without any impact on the patient,”
NRLC asserted in Williams, “the regulations are evaluated under relaxed
standards of scrutiny and the state is afforded broader power to encourage
actions thought to be in the public interest.”!¢”

The Court’s decision in Harris intensified incrementalists’ interest in the
undue-burden test. In 1981, AUL attorneys contended that Harris and Wil-
liams had fundamentally changed the constitutional law governing abortion,
clarifying “that the right to be free of undue governmentally imposed obsta-
cles to abortion does not mean the right to require the government to obviate
obstacles not of its own creation.”'%® After Harris and Williams, AUL attor-
neys also concluded that the Court had backed away from protecting abor-
tion providers. As the group explained: “physicians have no abortion-
related rights which are independent of the women they abort.”'® As pro-
life activists put greater focus on targeting clinics, the movement would use
its idea of an undue-burden test to strip service providers of the remaining
constitutional protections.

B.  The Court Considers Multiple Approaches to the Undue-Burden Test

The future of both the undue-burden test and TRAP laws took center
stage in City of Akron v. Akron Reproductive Health Services (Akron I), a
1983 case involving an ordinance that required, among other things, that all
abortions after the first trimester be performed in a hospital.'”® In defending
this provision, the AUL developed an elaborate argument about the applica-
tion of the undue-burden test:

In evaluating the constitutionality of abortion-related legislation, a
court should first ask whether a statutory provision impacts on the
freedom of choice to abort or bear a child. . . . Laws which do not
create obstacles in the way of an abortion do not impact on the
liberty, whether they are laws which may influence a woman to
carry her child to term, laws which impact on physicians who pro-
vide abortions, laws which assure the medical consultation without
which the liberty does not exist, or laws protective of the fetus or
of other state interests. Therefore, such laws are constitutional.

The court’s second inquiry should be whether statutory provisions
that do impact on the Roe liberty do so in a manner that benefits or
burdens its exercise. To the extent that a provision enhances the

167 [d

168 AUL Perspective at 5, LEx VITAE, in THE WiLcox CoLLEcTION (Mar. 9, 1981) (on file
at Lex Vitae Folder, University of Kansas).
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170 See City of Akron v. Akron Ctr. For Reproductive Health, 462 U.S. 416, 421-23
(1983).
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exercise of the liberty, it should not be subject to strict scrutiny . . .
This conclusion . . . suggests that laws in areas such as informed
consent, pathological reporting, and hospitalization and waiting
period requirements may be subject only to rational basis review
since the impact of such provisions on the Roe liberty may be pri-
marily to benefit its exercise. The Court’s third inquiry should be
whether any burden that does exist is substantial or insubstantial.'”!

The AUL brief suggested that the Court should defer to the legislature’s un-
derstanding of whether a law benefitted or burdened the abortion right, as
well as whether a law was substantially burdensome.'”> Obviously, the clin-
ics challenging the hospital requirement believed that it burdened their pa-
tients’ right to choose abortion. Nevertheless, the AUL suggested that the
Court should not closely scrutinize the tailoring of laws claimed to benefit
women. If designed to serve an important state interest, such laws should
survive without a hard look at the fit between the ends of a law and the
means used to achieve it.'”

In an amicus curiae brief on behalf of the United States, Solicitor Gen-
eral Rex Lee similarly insisted that the Court had already adopted an undue-
burden test that required considerable deference to state legislators.'7
“Whether or not a particular legislative enactment unduly burdens the abor-
tion choice depends upon the resolution of competing public policy issues
upon which reasonable people readily disagree,” the brief asserted.'”> “Be-
cause the legislature has superior fact-finding capabilities, is directly respon-
sible to the public for its resolution of the policy issues it treats, and has
greater flexibility than the courts to fine-tune and redirect its efforts if a
particular solution is ill-founded or unwise, the courts should test the consti-
tutionality of legislation impacting upon the abortion choice by an appropri-
ately deferential standard.”'7

Although the Akron I Court rejected this argument, both pro-choice and
pro-life attorneys understood that the meaning of the undue-burden test was
increasingly contested. In a majority opinion by Justice Powell, the Court
struck down much of the Akron ordinance.'” In referring to the hospital
requirement, the majority emphasized that it “imposed a heavy, and unnec-
essary, burden on women’s access to a relatively inexpensive, otherwise ac-
cessible, and safe abortion procedure.”'”® Joined by two other justices in a

17! Brief for Americans United for Life at 2, City of Akron v. Akron Ctr. for Reproductive
Health, 462 U.S. 416 (1983) (No. 81-746).

172 See id. at 2—4.

173 See id.

174 See Brief for the United States as Amicus Curiae at 5-6, City of Akron v. Akron
Center for Reproductive Health, 462 U.S. 416 (1983) (No. 81-746).
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177 See City of Akron v. Akron Ctr. For Reproductive Health, 462 U.S. 416, 42745
(1983).

178 Id. at 438.
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dissenting opinion, Justice Sandra Day O’Connor clearly defined the undue-
burden test in a way that reflected the influence of the pro-life strategy.'”
“In my view, [the] ‘unduly burdensome’ standard should be applied to the
challenged regulations throughout the entire pregnancy without reference to
the particular ‘stage’ of pregnancy involved,” O’Connor wrote.'®® Applying
that standard, she reasoned that the entire Akron ordinance was constitu-
tional, including the second trimester hospital requirement.'®! Restrictions
created an undue burden only “in situations involving absolute obstacles or
severe limitations on the abortion decision,” not wherever a state regulation
only “‘inhibit[ed]’ abortions to some degree.”!®?

Following Akron I, pro-choice activists and pro-lifers agreed that the
meaning of the undue-burden test had taken on unprecedented importance.
Recognizing that the Court had defined an undue burden in conflicting ways,
AUL attorneys argued that the constitutionality of clinic- and hospital-based
regulations was unclear.'® Janet Benshoof of the RFP also recognized that
members of the Court defined an undue burden in conflicting ways. The
Akron I majority seemed convinced that “a state may enact some regulations
‘touching’ on a woman’s right in the first trimester so long as such regula-
tions have ‘no significant impact’ and so long as they are justified by impor-
tant state health objectives.”'3* By contrast, O’Connor would “find[ ] that
the State has compelling interests . . . throughout pregnancy, and would re-
quire that state interference ‘infringe substantially’ or ‘heavily burden’ the
abortion right before triggering strict scrutiny.”'> Benshoof suggested that
challenging TRAP laws would be an important step in clarifying the mean-
ing of the undue-burden test.'® She explained: “Any first trimester regula-
tion which can be shown to impose a burden on the exercise of the abortion
right is invalid.”!¥’

Throughout the 1980s, interest in the meaning of undue-burden rhetoric
intensified. In Thornburgh v. American College of Obstetricians and Gyne-
cologists, a 1986 case involving a multi-restriction Pennsylvania law, the
Reagan Administration called for the adoption of a deferential undue-burden

179 See id. at 453 (O’Connor, J., dissenting).
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test, and writing in dissent, O’Connor and Chief Justice Rehnquist again con-
cluded that the Court should adopt it.'s

Energized by the Court’s receptivity to their definition of an undue-
burden test, pro-life lawyers reinvigorated their campaign for TRAP laws.
These laws simultaneously advanced two core aspects of incrementalist
strategy: the gradual elimination of abortion access and the improvement of
the pro-life movement’s image on issues of women’s rights.'s’

In 1989, the significance of these goals clearly surfaced when AUL
hosted a legislative strategy conference designed to exploit the latest polling
data on the abortion wars.'”® By that time, NRLC had already publicized the
experiences of women who claimed to suffer psychiatric disorders as a result
of abortion.””" AUL leaders made arguments about post-traumatic abortion
syndrome part of a larger push to change the movement’s image.'”> “The
[pro-life movement’s] naturally strong focus on the unborn child neglects
mention of the mother of that child,” Mary Ellen Jensen, a public-relations
specialist at AUL, told conference attendees.'”® “Communicating greater
concern for the woman who faces the challenge of an unplanned pregnancy
must be a key objective of any pro-life communications strategy.”'** Clarke
Forsythe, one of the movement’s most sophisticated attorneys, agreed:

We must use all our expertise, experience, and ingenuity to per-
suade [the justices] that Roe’s legalization of abortion on demand
has been bad for women and children in American society. . . .
Abortion on demand has isolated women, subjected them to male
coercion, maimed their bodies, and wounded their psyches. Evi-
dence of these consequences must be brought before these uncer-
tain justices to persuade them that Roe should be discarded once
and for all.'»

188 For briefs offering a pro-life slant on the undue-burden test, see, e.g., Brief for the
United States as Amicus Curiae at 16—17, Thornburgh v. American College of Obstetricians
and Gynecologists, 476 U.S. 474 (1986) (No. 84-495); Brief for National Right to Life Com-
mittee, Inc. as Amicus Curiae at 6—10, Thornburgh v. American College of Obstetricians and
Gynecologists, 476 U.S. 474 (1986) (No. 84-495). For the Court’s decision in Thornburgh, see
Thornburgh v. Am. Coll. Of Obstetricians and Gynecologists, 476 U.S. 747, 759-71 (1986).

139 See infra Part II.
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1989, at 20.
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TRAP laws like the ones introduced in Illinois in 1985 represented the
perfect vehicle for these new woman-protective arguments. These laws had
first gained support in the state after a 1978 exposé by the Chicago Sun
Times on the state’s abortion industry.'”® Working undercover, reporters re-
vealed unsterile, dangerous, dishonest, and unprincipled practices at four
Chicagoland clinics.!”” The 40 stories published by the Sun Times sparked
new regulations, and in 1982, at the urging of the pro-life movement, the
state introduced more detailed and onerous regulations.'”® In the decades to
come, pro-lifers would renew the push for similar regulations when clinic
scandals emerged in other states and cities.'”

When providers challenged those regulations in 1989, pro-life incre-
mentalists celebrated. The leader of the Illinois Right to Life Committee, a
NRLC state affiliate, told reporters that his colleagues hoped that the Court
would agree to hear the case, Turncock v. Ragsdale®® “We want [the
Court] to have as many opportunities as possible to look at Roe vs. Wade to
overturn it or chip away at it some more,” he explained.”! Paige Cunning-
ham, a leader of AUL, presented the state’s targeted regulations as a neces-
sary means of protecting women from abortion.?> Not only did the law not
create an undue burden, the Illinois measure was needed to keep women safe
from “unqualified physicians, unsanitary conditions or debilitating
injury.”20

The Court never heard Ragsdale because Illinois settled the suit.?%
Nevertheless, hoping that the Supreme Court was ready to overrule Roe, a
variety of pro-life groups repeated related arguments about the undue-burden
test in amicus curiae briefs in Webster v. Reproductive Health Services, a
challenge to another multi-part Missouri law.? By 1989, when the Court

19 On the Chicago Sun Times series, see, €.g., JOHANNA SCHOEN, ABORTION AFTER ROE:

ABORTION AFTER LEGALIZATION 96-118 (2015); BROOKE KROEGER, UNDERCOVER REPORT-
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197 See id. and accompanying text.
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prohibitively expensive for most clinics to meet, as well as elaborate licensing and reporting
provisions. See Ragsdale v. Turncock, 841 F.2d 1341, 1358-63 (7th Cir. 1988).
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decided Webster, Presidents Reagan and George H. W. Bush had left a mark
on the Court, replacing several of the justices who had decided Roe, Akron I,
and Thornburgh.® In Webster, it seemed possible that the Court would ei-
ther formally adopt a liberty-restricting undue-burden test or overrule Roe
altogether.

In a plurality opinion, the Court upheld the Missouri law, questioning
the ongoing legitimacy of Roe’s trimester framework.?” Although the ma-
jority did not explicitly address the undue-burden test, Justice O’Connor,
writing in concurrence, described it as the best path forward.?® After Web-
ster, incrementalists celebrated what they saw as a meaningful victory for
their understanding of the undue-burden test. According to the AUL, Web-
ster had made clear that “Justice O’Connor’s ‘undue-burden’ standard ha[d]
replaced the ‘strict scrutiny’ standard of review.”?®”

Webster also marked a turning point in pro-choice understandings of
the undue-burden test. Some movement members had thought of the undue-
burden standard as an alternative route to success. Insisting that the Court
should apply strict scrutiny, these attorneys contended that certain abortion
regulations also failed the undue-burden test. Between Webster and Casey,
however, pro-choice leaders increasingly identified the undue-burden test as
part of a sneak attack on legal abortion.

Partly for this reason, in the lead-up to Casey, Katherine Kolbert, Linda
Wharton, and other attorneys at the Reproductive Freedom Project success-
fully promoted a strategy equating the undue-burden test with overruling
Roe. At a 1991 meeting coordinating amicus advocacy in Casey, Kolbert
and Wharton summarized the argument on which all pro-choice groups had
agreed.?’® “By adopting either the undue[-]burden test or the rationall-
Jbasis test,” the group argued, “the Court has overruled Roe v. Wade.”?!!
Pro-choice attorneys further agreed to argue that the undue burden test, al-
ready adopted by the Third Circuit earlier in the litigation of Casey, was
“subjective” and “unworkable,” resulting in “arbitrary and discriminatory
distinctions.”?? In a separate memorandum, Kolbert and her colleagues ex-

Committee as Amicus Curiae at 6-1, 2 Webster v. Reproductive Health Servs., 490 U.S. 492
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RiseEN AND Jupy THOMAS, WRATH OF ANGELS: THE AMERICAN ABORTION WAR 292 (1998).
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208 See id. at 514-518, 522-24.
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plained the reason for this strategy: a belief that “the inevitable loss of Roe”
would “spark massive protest” that the movement could exploit.?'?

Just the same, when the Court agreed to hear Planned Parenthood v.
Casey, pro-life incrementalists were uncertain of what to expect. AUL attor-
neys recognized that the Court could overrule Roe, strengthen its protec-
tions, or take a middle course by adopting some version of the undue-burden
test.2* Casey ultimately created a delicate balance that conformed to neither
movement’s earlier idea of an undue burden. This outcome did nothing to
deter incrementalists invested in the undue-burden test. Over the course of
the next two decades, incrementalists used TRAP laws to redefine Casey and
promote their own understanding of the test, one that eliminated any rela-
tionship between the purpose and effect of a law.

C. Casey Adopts an Ambiguous Version of the Undue-Burden Test

For the first time, in Casey, the Court formally adopted a version of the
undue-burden test.’> The case involved a multi-restriction Pennsylvania law,
but the Court also confronted questions about the ongoing validity of Roe.?'
In a divided opinion, the Court preserved what it called the “essential” hold-
ing of the 1973 decision, thereby maintaining some kind of constitutional
protection for the right to abortion.?’” Nevertheless, the plurality made clear
that the test would protect abortion rights less than the trimester framework
originally announced in Roe.?'® “The very notion that the State has a sub-
stantial interest in potential life leads to the conclusion that not all regula-
tions must be deemed unwarranted,” the Casey plurality explained.?’* “Not
all burdens on the right to decide whether to terminate a pregnancy will be
undue.”??

Casey offered some insight into how the undue-burden test applied, up-
holding all but one of the challenged restrictions.??! The opinion emphasized
that certain informed-consent or parental-consultation regulations would not
constitute undue burdens, representing “[r]egulations which do no more
than create a structural mechanism by which the State, or the parent or
guardian of a minor, may express profound respect for the life of the un-
born.”??2 By contrast, the Court struck down a spousal-consultation law,
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emphasizing that it would render access to abortion illusory for a substantial
fraction of women.??’

Which version of the undue-burden test had the Casey Court adopted?
The Court offered no clear guidance on this question. Did the test require
the kind of substantial deference demanded by pro-life activists in the 1980s,
particularly in the context of the fit between the means and ends of a law?
Or did the undue-burden test require the kind of heightened scrutiny that
pro-choice attorneys had long called for? The stakes of these questions grew
in the decades to come. Inside and outside of court, activists on either side of
the abortion question forged definitions of the undue-burden test that seemed
likely to make a difference to the future of the abortion wars.

D. Working with Targeted Regulations, Abortion Opponents Reshape
the Undue-Burden Test

Pro-life incrementalists recognized that Casey’s version of an undue-
burden test was more protective of abortion rights than the version articu-
lated by Justice O’Connor in earlier dissenting opinions.?”* In 1992, in a
confidential analysis of the Casey decision, AUL attorneys explained: “The
new test modifies (lowers) both the degree of interference that will constitute
an undue burden (a substantial obstacle will now suffice rather than an abso-
lute obstacle or severe limitation) and now states unequivocally that an un-
due burden imposed before viability will be unconstitutional.”??

At the same time, AUL lawyers saw new potential in Casey for woman-
protective arguments that the movement had emphasized since the 1980s.226
The Court had upheld an informed consent provision, highlighting the poten-
tial regret women might experience if they chose abortion without fully un-
derstanding its consequences.?”” “Why are the laws upheld in Casey the best
news the pro-life movement has received in 20 years?,” AUL attorneys
wrote in explaining the potential of new “right to know” laws.??® “Because
they can change abortion policy where it counts — in the hearts of women
and teenage girls considering abortion.”??
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In the next decade, AUL and NRLC attorneys debated which strategy
would best advance the movement’s woman-protective arguments and vision
for the undue-burden test, seeing both as crucial to the future of the cause.
At a 1993 board meeting, Myrna Gutierrez, a public-relations specialist at
AUL, saw a woman-protective message as indispensable to the movement’s
image.??* She urged her colleagues to “use cultural and patriotic language to
focus on the harm abortion does to the woman.”?! Paige Cunningham rein-
forced this point, insisting that abortion opponents “must help people under-
stand that abortion hurts the woman too.”?> In Cunningham’s view, Casey
allowed the movement “to start reducing abortion now by passing and en-
forcing laws relating to the woman.”?%

In the short term, pro-life activists pursued this agenda by promoting
“informed consent” laws that expanded on the Casey blueprint.?** These
laws required women to read or listen to a determined list of facts about
everything from fetal development to the theoretical availability of child
support; other laws required women to hear disputed statements about the
connection between abortion and breast cancer or mental illness.?® By the
late 1990s, however, pro-lifers experimented with a more aggressive agenda,
promoting bans on the late-term abortion procedure pro-lifers called “partial
birth abortion.”?* As Reva Siegel has shown, in defending such laws before
the Court, pro-lifers relied on woman-protective arguments.??’

In the same period, pro-life movement members redoubled their efforts
to introduce TRAP laws.?® While Casey did not say anything explicitly
about these laws, pro-lifers believed that the Court had signaled an openness
to arguments that abortion hurt women, and TRAP laws sent a woman-pro-
tective message, albeit a different one from the rationale for right-to-know

230 See Americans United for Life, Board Meeting Minutes at 4-5, in THE MILDRED F.
JerFrERSON PAPERS (Apr. 24, 1993) (on file at Box 13, Folder 5, Schlesinger Library, Harvard
University).

BlId. at 4.

22 1d. at 3.

233 Id.

234 On the emphasis put on “informed consent” laws, see, e.g., Americans United for Life,
Board Meeting Minutes at 3, in THE MILDRED F. JEFFERsON PaPErs (Oct. 27, 1993) (on file at
Box 13, Folder 6, Schlesinger Library, Harvard University).

235 For a representative criticism of these laws, see Maya Manian, The Irrational Woman:
Informed Consent and Abortion Decision-Making, 16 DUkt J. GENDER L. & PoL’y 223, 250
(2009) (arguing that “Casey permitted states to mandate information biased against abor-
tion under the guise of abortion-specific ‘informed consent’ legislation”).

236 See, e.g., Neal Devins, How Planned Parenthood v. Casey (Pretty Much) Settled the
Abortion Wars, 118 YarLe L.J. 1318, 1339 (2009) (“Casey [. . .] prompted a flurry of legisla-
tion implementing versions of the very laws that the Supreme Court approved in Casey.”).

237 See Siegel, supra note 148, at 1697-1702. For an example of such an argument made
in Carhart, see Brief of Sandra Cano, the Former “Mary Doe” of Doe v. Bolton, and 180
Women Injured by Abortion as Amici Curiae in Support of Petitioner at 22, Gonzales v. Car-
hart, 550 U.S. 124 (2006) (Nos. 05-380; 05-1382).

238 On the spread of TRAP laws, see, e.g., Targeted Regulations of Abortion Providers,
Gurt™MACcHER INsTITUTE (Jan. 2016), https://www.guttmacher.org/state-policy/explore/target
ed-regulation-abortion-providers, archived at https://perma.cc/48WC-Q4Z8.
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laws: abortion clinics were dangerous and threatened women’s physical
wellbeing. Pro-lifers often had the most success pushing clinic regulations
in the aftermath of health scandals at particular abortion clinics.?* Move-
ment leaders framed these incidents as evidence that women could not take
for granted that any abortion clinic would provide safe treatment.?* The
champions of TRAP laws pitted providers against women, framing abortion
as almost universally detrimental to women’s health.

At the same time, TRAP laws created a platform for pro-life interpreta-
tions of the undue-burden test. The movement used these laws as a vehicle
for understandings of the undue-burden test that effectively eliminated any
tailoring requirement. If legislators stated an acceptable governmental pur-
pose, there was no need for courts to closely examine whether the law ad-
vanced that purpose.

In 1999, for example, South Carolina used this strategy in defending its
TRAP law before the Fourth Circuit and in Supreme Court filings.?*' The
State had introduced a law requiring the licensure of clinics that performed
more than a threshold number of abortions and mandated that the state
health department promulgate regulations to govern abortion clinics.?*? Reg-
ulators responded by issuing a complex set of rules, requiring among other
things that all abortion clinics (and no other freestanding medical facility)
undertake extensive physical plant changes, test all patients for both preg-
nancy and sexually transmitted diseases, and ensure that only a registered
nurse, rather than a physician, supervise nursing staff.?*

The State defended these regulations primarily by explaining that the
regulations were intended to protect women’s health:

Regulation 61-12 was drafted and enacted to serve a valid pur-
pose: to promote the State’s legitimate interest from the outset of
pregnancy in protecting the health and welfare of women as well
as of the unborn. The regulation is reasonably related to the State’s
legitimate interest in ensuring that women have abortions per-
formed under safe conditions. This Regulation does not look to
strike at a woman’s right to choose whether to have an abortion;
rather, these regulations look to protect the health of women who
seek abortions by ensuring, among many other things, that women
will be offered medical tests to determine whether they have vene-
real diseases which could complicate abortions and cause other
health problems; that abortion providers are housed in facilities
which are properly equipped to handle the complications associ-

239 See, e.g., Susan Baer, Abortion Conflict Sees New Strategy, BALTIMORE SuN, May 9,
2001, at 1A; Best, supra note 198, at 1A.

240 See Baer, supra note 239 at 1A; Best, supra note 198, at 1A.

241 See Brief of Appellants at 57, Greenville Women’s Clinic v. Bryant, 222 F.3d 157 (4th
Cir. 2000) (Nos. 99-1319; 99-1710; 99-1725).

242 See S.C. CopE ANN. § 44-41-75.

243 See S.C. CobE ANN. REGs. 61-12.205.
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ated with abortions; and that women are treated by medical prov-
iders who possess the skills required to perform the abortion
procedure safely.?*

The State relied on relatively little evidence in making these assertions.
With respect to the physical plant requirements, for example, South Carolina
relied on a single expert witness with experience constructing ambulatory
surgical centers who testified that the regulations would make for safer
clinics.?

From South Carolina’s standpoint, the undue-burden test required noth-
ing more.”* Given that the state’s regulations simply made abortion more
expensive and shuttered only a handful of clinics, the undue-burden test was
satisfied, regardless of whether the law actually advanced its stated end.?*’
For the providers challenging the regulations, the undue-burden test had a
very different meaning. As they explained: “The Supreme Court’s abortion
jurisprudence demonstrates that the state may not burden access to abortion
with alleged health regulations unless those regulations actually promote
maternal health.”?48

While the Supreme Court never heard Greenville Women’s Clinic, pro-
life activists continued to see TRAP laws as the perfect way to push both
woman-protective reasoning and a new understanding of the undue-burden
test. Citing the potential importance of Greenville Women’s Clinic, Clarke
Forsythe told other AUL members: “In most states, veterinary clinics face
more regulations than abortion clinics, which has resulted in numerous
deaths of women (the second victims of abortion).””* If the movement
could convince the Supreme Court that such laws did not fail the undue-
burden test, Forsythe predicted that the movement would “be in a position to
regulate abortion clinics in all 50 states.”?°

After Barack Obama’s election in 2008, TRAP laws again took on new
importance.>' Without an ally in the White House, pro-lifers refocused on
state legislation.?? In January 2009, NRLC Executive Director David N.
O’Steen insisted that, “affiliates can still be effective in passing state legisla-
tion,” maintaining that such laws had “saved 9 million babies since 1973, a

244 Brief of Appellants, supra note 241, at 57-58.

5 See id. at 17.

246 See id.

247 See id. at 30-43.

248 Brief of Appellees at 27, Greenville Women’s Clinic v. Bryant, 222 F.3d 157 (4th Cir.
2000) (Nos. 99-1319, 99-1710, 99-1725).

249 Americans United for Life, Fundraising Letter at 1, in THE MILDRED F. JEFFERSON
Papers (Oct. 13, 2000) (on file at Box 13, Folder 6, Schlesinger Library, Harvard University).

20 d. at 2.

1 See, e.g., National Right to Life Committee, Board of Directors Meeting Minutes at
1-3, in THE MILDRED F. JEFFERSON PaPERS (Nov. 15, 2008) (on file at Box 5, Folder 7, Schles-
inger Library, Harvard University); National Right to Life Committee Board of Directors
Meeting Minutes at 1-3, in THE MILDRED F. JEFFERSON PAPERs (Jan. 24-25, 2009) (on file at
Box 5, Folder 7, Schlesinger Library, Harvard University).

252 See January Meeting Minutes, supra note 251, at 2.
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victory that the Obama administration cannot take away.”?? By the time the
Court agreed to hear Hellerstedt, twenty-four states had introduced some
kind of targeted regulation.?>*

Pro-life briefs in Hellerstedt made explicit the longstanding relationship
between the movement’s embrace of targeted regulations and its reworking
of the undue-burden test. In a brief on behalf of Texas legislators who had
voted for the challenged law, AUL argued that the undue-burden test re-
quired no scrutiny of the fit between the law’s means and ends.>> “[T]he
State is not required to prove the positive impact of HB 2 in order for a court
to determine that the requirement has a rational basis (and is, thus, not an
undue burden),” AUL asserted.>® “The burden is on the Plaintiffs challeng-
ing to prove that the State has absolutely no rational justification for enact-
ing the regulation.”?’

In turn, amici supporting the challenge to the law revived earlier pro-
choice understandings of the undue-burden test. While pro-choice lawyers
had viewed the undue-burden test with skepticism for some time, Hellerstedt
prompted pro-choice attorneys to seize on understandings forged by their
movement in earlier decades. In this analysis, the undue-burden test did
provide less protection than either an absolute application of the trimester
framework or strict scrutiny. Nevertheless, the undue-burden test required a
substantial relationship between the means and ends of a law. The petition-
ers and amici in Hellerstedt drew on these understandings of the undue-
burden test. For example, the Yale Information Society Project stressed that
some attention to the fit between the means and ends of the law is necessary
to strike the balance Casey envisions, urging the Court to “examine the evi-
dence to determine whether a statute actually serves a valid interest in order
to preserve limitations of a constitutional rule.”>® Briefs submitted by the
petitioners and by prominent constitutional scholars adopted a similar
stance.?

Hellerstedt finally clarified the question Casey had left open decades
ago: What level of scrutiny did the undue-burden test involve? Part III ex-
plores what the Court’s decision tells us about the future of the undue-burden
test, particularly when lawmakers claim to protect women. Next, this Part
argues that the Court should offer guidance on whether any law, even a

253 [d

254 On the status of TRAP laws, see, e.g., Guttmacher Institute, supra note 238.

235 See Amici Curiae Brief of 44 Texas Legislators in Support of Defendants-Appellants
and Reversal of the District Court at *15, Whole Woman’s Health v. Cole, (5th Cir. 2016) (No.
14-50928), 2014 WL 6647162.
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238 Brief for Amicus Curiae Information Society Project at Yale Law School in Support of
Petitioners at *26, Whole Woman’s Health v. Cole, (No. 15-274), (2016) 2016 WL 74992.

239 See Brief of Constitutional Law Scholars Ashutosh Bhagwat et al., at *151-59, Whole
Woman’s Health v. Hellerstedt, (No. 15-274), (2016) 2016 WL 106616; see also U.S. Brief for
Petitioners at *36—42, Whole Woman’s Health v. Cole (U.S.) (No. 15-274.) 2015 WL 9592289.
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fetal-protective statute, should have to actually advance its stated end. Part
III then studies how a balancing approach should work with fetal-protective
laws. If Casey’s balance continues to have meaning, the courts should not
take any account of the purpose of a law at face value. The competing con-
stitutional values at stake in the abortion conflict require a harder look.

IIl. HerrLersTeDT, THE UNDUE-BURDEN TEST, AND MEANS AND ENDS

In resolving the questions about Texas’s abortion law, the Hellerstedt
Court emphasized the careful balance that Casey had struck between wo-
men’s interests in liberty, equality, and dignity and the state’s interest in fetal
life and women’s health. To maintain this equilibrium, the Court required
evidence that abortion restrictions advance their stated ends.

What comes next? As a matter of strategy, some antiabortion groups
have already turned back to laws focused on fetal rights, including “fetal
pain” laws that effectively ban abortion after twenty weeks.?® Hellerstedt
offers less guidance about the fate of such laws.

To evaluate what comes next for abortion jurisprudence, this Part be-
gins by examining the balance created in Casey and Gonzales v. Carhart
(Carhart II). Next, the Part analyzes how the Court’s decision in Hellerstedt
carefully preserves the equilibrium defining Casey/Carhart II. While focus-
ing on woman-protective laws, the Court lays out an approach that should
apply with equal force to any abortion regulation. Next, the Part examines
how the Court should apply a similarly robust balancing analysis to fetal-
protective laws, ensuring that the balance Casey created holds for all abor-
tion regulations, not just a few.

A. Constitutional Balance in Casey/Carhart 11

The guiding principle of Casey was respect for the deeply important
constitutional values on either side of the abortion question. While preserv-
ing the “essential holding” of Roe, the Court rejected the trimester frame-
work and reasoned that it undervalued fetal life.?*! Casey’s command to pay
more attention to the state’s interest in fetal life explained the Court’s rejec-
tion of Roe’s trimester framework.?? Casey also highlighted the potential
value of informed consent laws that made women aware of the moral, politi-
cal, and legal arguments on both sides of the abortion question.?> The gov-
ernment could express its belief in the value of fetal life by encouraging
women “to know that there are philosophic and social arguments of great

20 See, e.g., Mary Ziegler, Where the Pro-Life Movement Goes Next, N.Y. Times (July 2,
2016), http://www.nytimes.com/2016/07/03/opinion/sunday/where-the-pro-life-movement-
goes-next.html, archived at https://perma.cc/8SMG4-NY AE.

261 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 845-46 (1992).

262 See id.

263 See id. at 872.
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weight that can be brought to bear in favor of continuing the pregnancy to
full term.”2¢4

At the same time, Casey recognized that the moral stakes of the abor-
tion question made it all the more important to preserve a woman’s liberty to
make her own decision about pregnancy.?® Casey explicitly recognized the
personhood of women, connecting liberty in the abortion context to the
“right to define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life.”>® The responsibilities of gestation,
childbirth, and childrearing also partly explained the importance of preserv-
ing the liberty women enjoyed under Roe. Here, Casey recognized that
abortion involved not only questions of the dignity of fetal life but also the
equality and dignity of women.?’ As the Court explained, a woman’s “suf-
fering is too intimate and personal for the State to insist, without more, upon
its own vision of the woman’s role, however dominant that vision has been
in the course of our history and our culture.””?6®

The undue-burden test seemed to preserve the equilibrium Casey called
for. The Court framed many of the restrictions it upheld as variations on
informed consent requirements that made women aware of competing views
on abortion without eliminating access. For example, a measure requiring a
waiting period, in the Court’s view gave women time to deliberate about the
important decision they faced.?®

264 Id. Feminist scholars have roundly criticized Casey’s treatment of informed consent
and mandatory waiting periods as being at odds with the recognition of abortion rights for
women in the opinion. See, e.g., Linda C. McClain, The Poverty of Privacy?, 3 CoLum. J.
GENDER & L. 119, 143-44 (1992) (“In particular, the piece of information the Court fears the
woman may lack is ‘the impact on the fetus,” something the Court claims that ‘most women
considering an abortion would deem . . . relevant, if not dispositive to the decision.” This
remarkable, if enigmatic, sentence stands without any cited support.”); Linda J. Wharton et al.,
Preserving the Core of Roe: Reflections on Planned Parenthood v. Casey, 18 YaLE J.L. &
Feminism 317, 335 (2006) (“[T]he joint opinion has been widely criticized by commentators
who have correctly noted the perplexing inconsistency between its treatment of the spousal
notification provision and most of the other challenged provisions.”); cf. Susan Frelich Apple-
ton, Physicians, Patients, and the Constitution: A Theoretical Analysis of the Physician’s Role
in “Private” Reproductive Decisions, 63 WasH. U.L.Q. 183, 233 (1985) (“When the state
singles out abortion patients or female birth-control patients for special protection from their
physicians by mandating waiting periods and detailed disclosure requirements, the state per-
petuates outmoded and pernicious stereotypes of women as indecisive and incompetent health-
care consumers, incapable of obtaining necessary information and time for reflection without
paternalistic government intervention.”). While Casey certainly limited the scope of the abor-
tion right in upholding informed-consent and waiting-period laws, the Court carefully circum-
scribed those limits, as the Article later describes.

265 Casey, 505 U.S. at 850-52.

266 Id. at 851.

267 See id. at 852; see also Linda Greenhouse and Reva B. Siegel, Casey and Clinic Clos-
ings: When Protecting “Health” Obstructs Choice, 125 YALE L.J. (forthcoming 2016), http://
www.scotusblog.com/wp-content/uploads/2015/12/11.25.15-Greenhouse-Siegel-12-28-new-
years-fac-pg2.pdf, archived at https://perma.cc/M2QV-5DUW.

268 Casey, 505 U.S. at 852.

269 See id. at 887 (“Because the informed consent requirement facilitates the wise exercise
of that right, it cannot be classified as an interference with the right Roe protects”).
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On the other hand, when discussing laws designed to protect women’s
health, Casey ruled out “[u]nnecessary health regulations.”?® Although the
Court offered no clarification of when a health regulation became unneces-
sary, the justices gave insight into what counted as “unnecessary” in analyz-
ing an unconstitutional spousal consultation law. The Court was particularly
skeptical of such laws both because they relied on stereotypes about wo-
men’s role in society and effectively blocked some women from accessing
abortion altogether.?’”! This analysis showed that under Casey, laws must
show respect for the dignity of women as well as the dignity of fetal life.?"
Moreover, Casey’s spousal consultation analysis showed that in evaluating
the effect of a law, courts ought to consider not only its formal terms but
also its practical effect.””? As this analysis indicated, the purpose and effect
of a law were not to be analyzed in isolation. Instead, the Court judged the
effect of a law against the strength of the state interest supporting it. Because
spousal notification laws advanced a stereotype-laden state interest, the ef-
fect of the law on a large fraction of women became even more suspect.?’+

Casey certainly did not resolve every question involving the relation-
ship between the purpose and effect of the law. When upholding the in-
formed-consent provision, Casey arguably drew on stereotypes about
women’s ability to make good decisions or to acquire adequate information
about what abortion involved on their own — the kind of generalization
criticized in the context of spousal notification.?”” Nor was it easy to distin-
guish the reason women choosing abortion would face an obstacle. Casey
suggested that neither the poverty that might prevent women from navigat-
ing an informed-consent provision, or a waiting period nor the domestic vio-
lence that would prevent women from notifying their spouses could be
blamed on the government.?’® Nevertheless, Casey suggested that in least
some contexts, the benefits and burdens created by a law had to be balanced
against one another.

While suggesting that a far wider range of informed-consent laws might
be constitutional, Gonzales v. Carhart did not abandon the idea of balancing
developed in Casey. In that case, the Court explicitly recognized an interest
in protecting fetal dignity as well as fetal life. First, under Carhart 11, the

0 Id. at 878.

271 See id. at 887-96.

272 See id.; see generally Siegel and Greenhouse, supra note 267.

273 See Casey, 505 U.S. at 887-96.

274 See id.

275 See, e.g., Samuel R. Bagenstos, Disability, Life, Death, and Choice, 29 Harv. J.L. &
GENDER 425, 456 (2006) (suggesting that for some, “the ‘informed consent’ requirements
in Casey [may] reflect a gender-based paternalism toward women”); Paula Abrams, The
Tradition of Reproduction, 37 Ariz. L. Rev. 453, 489 (1995) (describing Casey as a
“paternalis[tic] [decision that] undermines the independence of women as decisionmakers
and furthers the stereotype that women are emotional and irrational decisionmakers, easily
swayed by authority figures”); McClain, supra note 264, at 144 (“The Court’s analysis of in-
formed consent and women’s health is patronizing, selective, and in part contrary to fact”).

276 Casey, 505 U.S. at 886-87, 890-94.
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State can enhance the dignity of human life by targeting a particularly “bru-
tal” or offensive procedure.?”” The Court measures brutality and offensive-
ness by looking at the impact of abortion not on the child but on the woman,
on third-party observers, or on the larger society. As Carhart Il explains,
the prohibited abortion procedure, dilation and extraction (D&X), “threatens
to further coarsen society to the humanity of not only newborns, but all
vulnerable and innocent human life.”?”® On the Court’s theory, D&X proce-
dures pose this threat because they so closely resemble infanticide: “The
Court has in the past confirmed the validity of drawing boundaries to pre-
vent certain practices that extinguish life and are close to actions that are
condemned.”?” For observers, permitting such procedures blurs the line be-
tween acceptable and unacceptable conduct.

Respecting the value of human life also matters because of the sup-
posed influence of abortion on the woman. The Court identifies the mother-
child bond as “an ultimate expression” of respect for human life.®° Here,
Carhart Il assumes that women value fetal welfare over anything else and
likely would reject abortion if fully informed. Banning D&X abortion pro-
tects the woman against regret and facilitates discussion about where her
best interests lie. As Carhart Il reasons: “The State’s interest in respect for
life is advanced by the dialogue that better informs the political and legal
systems, the medical profession, expectant mothers, and society as a whole
of the consequences that follow from a decision to elect a late-term
abortion.”?!

While an interest in fetal dignity reaches further than one in fetal life,
Carhart 11 did nothing to change the kind of restriction countenanced by an
undue-burden test. Notwithstanding a ban on D&X, women still enjoyed
access to abortion.?> While the Court still saw the importance of balancing
the benefits and burdens of the law, the Court’s analysis of the importance of

277 Gonzales v. Carhart, 550 U.S. 124, 129 (2007) (hereinafter “Carhart II”). I describe
the case as Carhart II to distinguish it from the Supreme Court’s earlier ruling on a dilation-
and-extraction ban. See Stenberg v. Carhart, 530 U.S. 914 (2000).

218 Carhart 11, 550 U.S. at 157.

2 Id. at 158.

B0 1d. at 159.

Bl d. at 160.

22 See id. at 165 (“Here the Act allows, among other means, a commonly used and gener-
ally accepted method, so it does not construct a substantial obstacle to the abortion right.”).
Feminists have identified significant problems with the woman-protective arguments at the
heart of Carhart II, particularly the stereotypes on which they rely. See, e.g., Reva B. Siegel,
The New Politics of Abortion: An Equality Analysis of Woman-Protective Abortion Restric-
tions, 2007 U. ILL. L. Rev. 991, 991-94 (2007); Victoria Baranetsky, Aborting Dignity: The
Abortion Doctrine After Gonzales v. Carhart, 36 Harv. J.L. & Genper 123, 144 (2013)
(“Writing for the Court in Carhart, Justice Kennedy revived Roe’s vision of women by invok-
ing the stereotype of a mother incapable of aggressive self-protection, resigned to being the
victim.”); Neil Siegel and Reva B. Siegel, Pregnancy and Sex Role Stereotyping: From Struck
to Carhart, 70 Onro St. L.J. 1095, 1113 (2009) (“As Justice Ginsburg’s Carhart dissent cau-
tions, when regulation of pregnant women reflects or enforces sex-role stereotypes of the sepa-
rate spheres’ tradition, the law may violate equal protection.”). While these concerns are
serious, Carhart Il does require some fit between the means and ends of a law.



2017] Liberty and the Politics of Balance 459

D&X deserved the criticism it received from scholars and medical profes-
sionals.?®® These commentators noted that D&X was clearly the safest pro-
cedure with certain medical conditions.?®* However, the fact that Carhart 11
might have misapplied a balancing analysis does not change the fact that it
followed the approach that Casey laid out. The Court considered Congress’s
interest in protecting fetal dignity against the effect of a D&X ban, assuming
(likely incorrectly) that the procedure was an uncommon and relatively mi-
nor part of reproductive health practice.?>

Moreover, rather than analyzing Congress’s intent in isolation, Carhart
II evaluated how well the Partial Birth Abortion Ban Act (PBABA) ad-
vanced its stated purpose.?®® The Court emphasized the medical uncertainty
surrounding the issue of whether D&X was necessary to protect women’s
health in certain circumstances, finding it too soon to identify an undue bur-
den in a facial attack on the statute.®” The Court also stressed that the safest,
most common procedure, D&E, remained available.?®® The Court weighed
the purposes underlying the PBABA against its relatively minor and even
uncertain effect on abortion access. In this way, Carhart Il explored the
relationship between the purpose set for the PBABA and the means used to
achieve it.

In addition, the Court framed the ban as a measure designed to ensure
that women knew not only about the ethical debate surrounding abortion but
also the precise details of the procedure.?® Carhart 11, like Casey, framed
certain abortion regulations as laws that were primarily intended to allow
women to make more reasoned decisions about abortion, not laws that took
the ultimate decision away from a woman altogether. While many had rea-

283 For a sample of the arguments that Carhart II misread the medical evidence, see, e.g.,
Carhart 11, 550 U.S. at 174-75 (Ginsburg, J., dissenting); B. Jessie Hill, The Constitutional
Right to Make Medical Decisions: A Tale of Two Doctrines, 86 Tex. L. Rev. 277, 338-41
(2007). D&X may reduce the risk of uterine perforation, decrease the likelihood of retained
tissue, and lower the risk of infection. See, e.g., Carhart v. Ashcroft, 331 F. Supp. 2d 805,
844-45 (D. Neb. 2004), aff’d sub nom Carhart v. Gonzales, 413 F.3d 791 (8th Cir. 2005),
rev’d, 550 U.S. 124 (2007); Nat’l Abortion Fed’n v. Ashcroft, 330 F. Supp. 2d 436, 470-74
(S.D.N.Y. 2004); Planned Parenthood Fed’n of Am. v. Ashcroft, 320 F. Supp. 2d 957, 982-83
(N.D. Cal. 2004).

4 Carhart I1, 550 U.S. at 161-64.

25 See, e.g., Brief of the American College of Obstetricians and Gynecologists As Amicus
Curiae Supporting Respondents at 7-22, Gonzales v. Carhart, 550 U.S. 124 (2007) (Nos. 05-
380; 05-1382).

286 See Carhart 11, 550 U.S. at 161 (“The Act’s furtherance of legitimate government inter-
ests bears upon, but does not resolve, [. . .] whether the Act has the effect of imposing an
unconstitutional burden on the abortion right.”).

7 See id. at 164 (“The medical uncertainty over whether the Act’s prohibition creates
significant health risks provides a sufficient basis to conclude in this facial attack that the Act
does not impose an undue burden.”).

28 See id. (emphasizing that “[a]lternatives are available to the prohibited procedure.”).

29 See id. at 159-60 (“The State has an interest in ensuring so grave a choice is well
informed. It is self-evident that a mother who comes to regret her choice to abort must strug-
gle with grief more anguished and sorrow more profound when she learns, only after the event,
what she once did not know.”).
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son to disagree with the Court’s application of a balancing analysis, it
seemed that both Casey and Carhart Il weighed the benefits and burdens of
a law against one another.

Nevertheless, because both opinions were vaguely reasoned and even
internally contradictory, neither Casey nor Carhart II resolved the questions
raised in social-movement conflict about the meaning of the undue-burden
test, but Hellerstedt makes this step all but unavoidable. Next, this Part ex-
amines the questions raised in the case before proposing an interpretation of
the undue-burden test.

B. Hellerstedt and the Undue-Burden Test

Whole Woman’s Health v. Hellerstedt involved a challenge to two parts
of Texas’s HB2, a law passed in 2013. One required any physician perform-
ing an abortion to have admitting privileges at a hospital within thirty
miles.”® A second mandated that clinics comply with state regulations gov-
erning ambulatory surgical centers.??’ In December 2013, pursuant to this
provision, the state introduced regulations on matters from quality standards
to physical plant requirements.?> The cost of building a new facility that
complied with the state regulations would be roughly $3 million, while the
price of compliance for existing facilities would run between $600,000 and
$1 million.?

In 2013, a group of Texas abortion providers challenged several provi-
sions of HB2, including the admitting privileges requirement.?* Following a
trial on the merits, the district court concluded that the admitting privileges
provision would unduly burden a woman’s abortion rights.?> In May 2014,
the Fifth Circuit reversed, reasoning that the providers had not persuasively
shown that the Texas law had no rational basis.?*® Following the adoption of
the December 2013 regulations and the impact of the admitting privileges
requirement on existing clinics, the Hellerstedt petitioners again filed suit,
challenging both the admitting privileges and ambulatory surgical center

290 See Tex. HEALTH & SAFETY CODE ANN. § 171.0031(a)(1)(A)); 25 Tex. ApmiN. CODE
§§ 139.53(c)(1), 139.56(a)(1).

21 See Tex. HEaLTH & Sarery CopE ANN. § 245.010(a)); 25 Tex. ApmiN. CODE
§ 139.40.

292 See 25 Tex. ApmiN. Cope § 139.40; 25 Tex. ApmiN. Copk §§ 135.4-13.56.

293 See Brief of Petitioners, supra note 259, at 7-8.

294 See Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 951 F. Supp.
2d 891, 896 (W.D. Tex. 2013).

25 See id. at 896-97.

2% See Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d
583, 587 (5th Cir. 2014).
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measures.??’” After a lengthy trial, the district court concluded that both pro-
visions created an undue burden,”® and the Fifth Circuit again reversed.?”

In a surprisingly sweeping decision, a five-to-three majority of the Su-
preme Court struck down both parts of HB2 and infused the undue-burden
test with new meaning.’® After concluding that the petitioners’ claim was
not barred by res judicata, Justice Breyer’s majority opinion took up the
proper application of the undue-burden test:

The first part of the Court of Appeals’ test may be read to imply
that a district court should not consider the existence or nonexis-
tence of medical benefits when determining whether a regulation
of abortion constitutes an undue burden. The rule announced in
Casey, however, requires that courts consider the burdens a law
imposes together with the benefits those laws confer.’!

As an example of the kind of balancing Casey requires, the Court highlights
the analysis of spousal notification and parental involvement laws in the
1992 decision itself.**> In both instances, the Court not only considered the
impact of a law on abortion access but also the value, if any, that the law
achieved.’® Hellerstedt held that a similar balancing applies to any regula-
tion of abortion.’*

The Court’s decision also offers some guidance as to who will conduct
this balancing — and how. Hellerstedt makes clear that courts retain the
final decision as to when a law creates an undue burden and should weigh
evidence on the subject independently rather than accepting legislative judg-
ments without question.’® The Court easily reconciled this holding with
Carhart 113 Recognizing the weight Carhart Il gave to Congress’s find-
ings on “partial-birth abortion,” the Hellerstedt Court emphasized that the
Texas legislature that passed HB2 had made no findings at all.**” Moreover,
as Hellerstedt framed it, Carhart II did not reach a conclusion solely on the
basis of legislative findings.*®® Indeed, the ultimate decision about whether a

27 See Brief of Petitioners, supra note 259, at 11. These impacts included the closure of
more than a dozen abortion clinics and a sharp increase in the number of women who lived
100 miles or more from a clinic. See Opposition to Requirements for Hospital Admitting
Privileges and Transfer Agreements for Abortion Providers (2015), AMERICAN PuBLIC
HeaLTH AssociaTion, https://www.apha.org/policies-and-advocacy/public-health-policy-state
ments/policy-database/2015/12/14/11/04/opposition-to-requirements-for-hospital-admitting-
privileges-for-abortion-providers, archived at https://perma.cc/X9FS-Q4EP.
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299 See Whole Woman’s Health v. Cole, 790 F.3d 563, 567 (5th Cir. 2015).
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law constituted an undue burden should remain with a court focused on “the
evidence in the record.”%

The nuances of the Court’s understanding of an undue burden came
through in the majority’s exploration of the admitting privilege and ambula-
tory surgical center requirements. To be sure, Hellerstedt leaves some ques-
tions open. The Court reviewed the trial court’s findings of fact
deferentially, asking whether there was “adequate factual and legal support
for the District Court’s conclusion[s].”3!0 It is less clear how the Court
would respond to a lower court that had deferred more to state legislators or
looked less closely at the record.

Nevertheless, Hellerstedt offers some clues about how a lower court
should identify an undue burden. First, the Court looked for evidence that
either provision of HB2 actually served its stated purpose of protecting wo-
men’s health.3'! The majority then canvassed the proof cited by the district
court in finding that neither law provided a tangible health benefit.>'> Citing
peer-reviewed studies, proof in amicus briefs from medical organizations,
and expert testimony at trial, the Court also concluded that nothing in the
record indicated that women would be safer after HB2 than before.’’* In
evaluating the burden imposed by HB2, the Court similarly considered not
only the findings of the trial court but also evidence presented in amicus
briefs.3!4

Justice Alito’s dissent also helps clarify what kind of proof the Court’s
revamped undue-burden test may not require. Alito concluded that the peti-
tioners failed to establish a causal connection between clinic closures and the
passage of HB2.35 Alito would have required more proof of what caused
individual clinics to close, including explicit consideration of alternative ex-
planations.?'® Alito also would have wanted more evidence that clinics could
not have ramped up their services to meet the needs that would be created if
other facilities closed.’'” Compared to the majority’s analysis, Alito’s evalua-
tion was less deferential to the trial court and attached less weight to either
the record evidence or the factual arguments offered by amici. The major-
ity’s reading of the undue-burden test makes it far easier to establish an un-
due burden.

In spite of the hints offered by Hellerstedt, the full scope of the undue-
burden test remains unclear. The majority suggests that courts should bal-
ance the benefits and burdens created by a law regardless of its claimed
purpose. In particular, Hellerstedt refers to two parts of the Casey opinion
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that involved a balancing analysis, those involving spousal and parental in-
volvement.’'®* However, nothing in these parts of Casey offers much insight
into how the Court should evaluate the kind of fetal protective law most
likely to come up for consideration. In the context of Pennsylvania’s spousal
notification provision, the Court weighed “the husband’s interest in the life
of the child” against a woman’s liberty in making the decision to terminate a
pregnancy.’’® Casey did not assume that the state sought primarily to protect
fetal life by making abortion harder for some married women to get.’* For
this reason, the Court’s opinion reveals little about how balancing would
work if the government’s interest in fetal life were more directly at stake.?!

Casey’s analysis of parental consent laws is even less informative. In
discussing Pennsylvania’s parental consent law, the Court simply reinforced
earlier holdings that “a State may require a minor seeking an abortion to
obtain the consent of a parent or guardian, provided that there is an adequate
judicial bypass procedure.”??? At most, the Court incorporated by reference
the balancing done in other decisions on parental involvement.’ But even
in earlier cases, the Court primarily weighed the minor’s liberty interest in
terminating a pregnancy against “the guiding role of parents in the upbring-
ing of their children.”3%

While suggesting that courts should always conduct a careful balanc-
ing, Hellerstedt tells us very little about how the undue-burden analysis
should play out when the government claims to protect fetal life or fetal
dignity. It may seem harder to conduct a balancing test when fetal-protec-
tive laws are at issue. After all, any abortion restriction arguably protects
fetal life somewhat by making abortions harder or more expensive to access.
Nevertheless, Hellerstedt offers important guidance about how such an anal-
ysis should work. The Article turns next to this analysis.

C. Proof That a Fetal-Protective Law Serves Its Stated Purpose

Undue-burden analysis should require some explanation of how — and
how well — a restriction protects fetal life or fetal dignity. By evaluating
such an explanation, the Court can smoke out state interests ruled illegiti-
mate by Casey, making for a more meaningful application of Casey’s pur-
pose prong. At the same time, the Court should be more skeptical of the
effect of a law when it does nothing to achieve its stated goal.

This idea of an undue burden, crafted by pro-choice lawyers and
adopted by some members of the Court, differs from conventional strict
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scrutiny — a mode of analysis the Court has avoided in the abortion con-
text.’” Whereas conventional strict scrutiny requires a compelling state in-
terest, the undue-burden test should demand only an important interest, and
the Court has already approved of interests in protecting or expressing re-
spect for fetal life or safeguarding women’s health.?? Clearly, the analysis
Caseyl/Hellerstedt advances is not fatal to all abortion regulations. Nor
would a tailoring requirement force the State to show that an abortion re-
striction was the least restrictive means of advancing its interest in fetal life
— something often expected under conventional strict scrutiny analysis.’?’

Just the same, if Casey balances the interests of women and fetal life,
the state should not be able to satisfy the undue-burden test simply by assert-
ing a fetal protective interest. First, trial courts should not accept at face
value that a fetal protective law accomplishes its stated ends. For example,
some fetal protective laws rely on questionable medical assumptions.’?® Fe-
tal pain statutes assume that unborn children experience physical suffering
before most medical professionals believe pain to be possible.’” Courts
should not prejudge laws based on factual premises that are controversial at
best, even if the state claims to protect the unborn child.

Other fetal-protective laws seem primarily focused on the perceptions
of bystanders rather than fetal pain or death. Consider the bans on what pro-
lifers call “dismemberment abortion,” a term widely believed to include di-
lation and evacuation, the most common second trimester abortion proce-
dure.?* In a pamphlet on these laws, the National Right to Life Committee
emphasizes that they would put a stop to procedures “laden with the power
to devalue human life.”?' These laws, as the NRLC explain, operate not

325 See, e.g., David L. Faigman, Madisonian Balancing: A Theory of Constitutional Adju-
dication, 88 Nw. U. L. Rev. 641, 686-87 (1994) (arguing that Casey rendered the fundamental
right established by Roe less fundamental); Elizabeth A. Schneider, Comment, Workability of
the Undue Burden Standard, 66 Temp. L. REv. 1003, 1028-31 (1993) (arguing that Casey set
forth a rationality standard for abortion restrictions).
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primarily to preserve fetal life but to “foster . . . respect for life” and “pro-
tect . . . the integrity of the medical profession.”33?

Given its importance in Casey, the state’s interest in expressing a point
of view about fetal life should not be dismissed out of hand, particularly
since the government may express its own views under the First Amend-
ment.’* Nevertheless, an interest in protecting fetal dignity or medical in-
tegrity is vague and harder to limit than one involving fetal life. How can
courts know if the existence of a particular procedure will undermine the
reputation of medical professionals? Might the availability of legal abortion
enhance doctors’ reputation, at least under certain circumstances? Courts
should take a harder look at laws premised on the protection of the medical
profession. Such statutes rely on factual assumptions that both parties
should be able to dispute at trial. While Carhart II explicitly recognizes
these interests, the Court has not explained how weighty they are when com-
pared to the state’s goal of protecting fetal life. Hellerstedt offers reason to
be more skeptical of laws claimed to serve these alternate state goals.

Courts should also view laws claimed to protect fetal dignity with some
skepticism. States should offer explanation as to why a particular abortion
procedure especially impacts public attitudes about fetal worth. Like most
medical procedures, the details of abortion procedures can be hard to stom-
ach. Given that such procedures end fetal life, abortions might particularly
trouble bystanders. But unless an interest in fetal dignity could justify a
blanket ban on all abortions — something clearly off limits given the bal-
ance struck by Casey — states should have to do more than proclaim an
interest in fostering respect for life. If lawmakers believe that one or another
technique is particularly disturbing, legislators should clearly state the rea-
sons for this belief and defend their position in court, even when courts
consider the possibility that other abortion procedures could have similar
effects on bystanders.

In the context of fetal-protective laws, courts should further weigh
whatever benefits a law provides against the limits it imposes on abortion
access. If a law does little to protect fetal life while severely limiting abor-
tion access, the courts should take this as a signal that a proclaimed interest
in fetal life may be mere pretext. Moreover, to give meaning to the balance
Casey demands, courts should ask not only whether a law nominally ad-
vances an interest in fetal life but also how much value the law adds, particu-
larly when weighed against the woman’s interest in abortion access.

In evaluating how much a law restricts access, the courts should con-

sider the kind of proof validated by Hellerstedt — “direct evidence and
plausible inferences” — that a law will force clinics to close, compromise
2,

333 See, e.g., Johanns v. Livestock Mktg. Ass’n, 544 U.S. 550, 553 (2005) (“the govern-
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women’s health, or otherwise eliminate access. To be sure, as the Carhart I1
Court recognized, lawmakers may act even in the face of scientific, medical,
or factual uncertainty about the impact of a law. However, read together,
Hellerstedt and Carhart 11 require courts to weigh all of the record evidence,
including but not limited to legislative findings.

If the state has to demonstrate that abortion restrictions were properly
tailored, the constitutionality of fetal-pain laws — and several others beyond
those challenged in Hellerstedt — would fall into question. Fetal pain laws
have enjoyed strong support among abortion opponents, and at least twelve
states, including Texas, have already introduced them.** Such laws ban
abortion at the point that a fetus can purportedly experience pain, often at or
before the twentieth week of pregnancy.’® As an initial matter, given dis-
puted evidence about when pain sensitivity develops, experts disagree about
whether such statutes actually protect unborn children against anything.33

Even if the evidence supporting fetal pain prior to viability is weak as it
seems, the state would have reason to express concern about fetal suffering,
particularly late in a woman’s pregnancy. Just the same, many fetal-pain
bans prohibit access to abortion across the board after a certain point in
pregnancy, without a showing that the state has properly considered counter-
vailing interests, including the health of women or the pain suffered by chil-
dren who are born and who suffer from the aftermath of certain fetal
abnormalities.’” Fetal pain laws do not put enough value on women’s inter-
ests in autonomy, equality, or bodily integrity. Even if one does not ques-
tion the legitimacy of the scientific evidence surrounding fetal pain, existing
laws would likely fail the undue-burden test given the mismatch between the
means and ends of the law.

Other abortion restrictions would be even more suspect if the state had
to demonstrate a fit between the means and ends used to protect fetal life.
Fetal heartbeat laws of the kind struck down in North Dakota ban all but the
earliest abortions, tilting the balance of competing interests too far in favor
of fetal life and all but ignoring women’s interests in dignity and equality.’*
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Fetal dismemberment laws, like one recently passed in Kansas,?** seem
equally problematic. Although many states have considered such laws, only
Oklahoma has introduced a similar measure.’* In defending such laws, pro-
lifers invoke the interest in fetal dignity recognized in Carhart 114" A pro-
cedure that is arguably visually disturbing could have the same impact on
the reputation of the medical profession and the coarsening of the culture
mentioned in Carhart Il. While Carhart Il recognized an interest in fetal
dignity that was hard to quantify, a similar move would be far more dis-
turbing in the context of fetal-dismemberment bans, particularly since such
laws would outlaw the most common and safe second-trimester technique.3+
The Carhart II Court there recognized that dilation and evacuation is un-
questionably the safest and most widely used second-trimester procedure —
a method that many women require to achieve a good health outcome.
While other procedures theoretically remain available under Kansas or
Oklahoma’s law, these alternatives are unproven and uncommon.’** Entirely
outlawing such an often-used and important procedure because bystanders
find it disturbing or disgusting does not balance women’s rights with the
state’s interest in fetal life.

Would such a test ever allow the Court to uphold an abortion restric-
tion? Hellerstedt and Carhart Il suggest that the answer to this question is
yes. Based on Carhart IT’s reading of the medical evidence, states may re-
strict abortion when advancing interests in fetal life when doing so would
have little impact on women’s autonomy, equality, or safety. As Carhart 11
suggests, lawyers on opposing sides of the abortion wars will inevitably dis-
agree about how much of an impact a law has, particularly when a vague
interest like fetal dignity is in play. What is clear is that Hellerstedt’s balanc-
ing requires a meaningful look at the purpose and impact of every law, in-
cluding those claimed to protect fetal life.

IV. ConcLusioN

Hellerstedt comes at the end of a long conflict about the meaning of the
undue-burden test. The idea of an undue burden first took shape when pro-
choice lawyers recognized that the Court had moved away from a strict ap-
plication of the trimester framework. In developing an alternative, these
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lawyers looked first to unconstitutional conditions doctrine, describing the
obstacles women faced when forced to choose between badly needed gov-
ernmental benefits and the exercise of a protected right. After this doctrine
fell out of use, movement attorneys updated these arguments, using the un-
due-burden test to argue that courts should scrutinize the fit between the
means and ends of abortion regulations.

In cases on abortion funding, pro-lifers responded by developing a dif-
ferent version of the undue-burden test, asking the courts to closely examine
only those obstacles directly traceable to state law. By mid-decade, abortion
opponents had broadened the use of an undue-burden test, claiming that it
represented a version of rational-basis review.

In the past several decades, competing views about the meaning of the
undue-burden test have circulated on the Supreme Court and in movement
circles, particularly in the context of TRAP laws. At least in the context of
woman-protective abortion regulations, Hellerstedt brings this contest to the
surface. The Court should clarify that the undue-burden test always requires
analysis of the fit between the means and ends of law. Anything else would
betray Casey’s promise.



