Student Debt is a Civil Rights Issue:
The Case for Debt Relief and

Higher Education Reform
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For an ever-growing number of students aspiring to higher education, bor-
rowing is essential. Yet the burdens of indebtedness disproportionally harm
Black and Latinx students. Debt also undermines the meaning and effect of
higher education access, enabling many who borrow to reach the middle class
but still limiting possibilities relative to students who do not need to borrow or
who borrow less—students who are more likely to enjoy relative privilege. This
Article identifies ways in which student indebtedness works systematically to
disadvantage those students who belong to groups historically subordinated on
the basis of race, and thus provides more concrete historical and empirical
grounding for reforms that would improve accessibility of higher education. The
Article develops proposals for reform, including debt forgiveness and elimina-
tion of public institution tuition, to promote greater equity in access.
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INTRODUCTION

Student debt! plays an increasingly significant role in perpetuating the
subordination of Black and Latinx people in the United States.? For students
of color, who are disproportionately likely to lack financial resources, the
burden of debt undermines opportunity, deters some from pursuing higher
education entirely, and punishes those who pursue it. Black students are dis-
proportionately likely to borrow,? to borrow larger amounts,* to take out stu-
dent loans to attend for-profit schools® with worse career outcomes,® and to

' Today, nearly 45 million Americans owe more than $1.6 trillion in student loan debt. See
Michael Stratford, Warren Promises To Cancel Student Debt Using Executive Powers, PoLIT-
1ico (Jan. 14, 2020), https://www.politico.com/news/2020/01/14/elizabeth-warren-cancel-stu-
dent-debt-executive-powers-098623. It is a growing crisis; the effects, discussed infra, include
delaying buying a home, getting married, or having children.

2 We focus our argument on Black and Latinx students because that is where the most
comprehensive, empirical evidence is available. There is every reason to think that American
Indian, Alaska Native, and some Asian American communities also suffer from the phenom-
ena we identify. One study that examined Asian communities in Los Angeles found that the
median net worth of people of Korean descent was less than 4% of that of people of Japanese
descent, for example. See Charmaine Runes, What’s Behind the Wealth Gap in Asian American
and Pacific Islander Communities?, UrB. INsT.: UrB. WIRE (May 10, 2018), https://www.ur-
ban.org/urban-wire/whats-behind-wealth-gap-asian-american-and-pacific-islander-communi-
ties, archived at https://perma.cc/NA59-Y6HU; see also Faircloth et al., Use of Large-Scale
Data Sets to Study Educational Pathways of American Indian and Alaska Native Students, in
NEW ScHOLARSHIP IN CRITICAL QUANTITATIVE RESEARCH, PT. 2 (Ryan S. Wells & Frances K.
Stage eds., 2015) (identifying and analyzing issues in using datasets to study educational out-
comes for Native peoples).

3 See Brandon A. Jackson & John R. Reynolds, The Price of Opportunity: Race, Student
Loan Debt, and College Achievement, 83 Soc. INQuIrY 335, 345, 351 (2013). A recent analy-
sis found that Black students are more likely to borrow federal loans relative to White students
and that the odds of borrowing have increased over time. See Monica Chan et al., Indebted
Over Time: Racial Differences in Student Borrowing, 20 Epuc. RESEARCHER 558, 559 (2019)
(finding that Black students were 1.3 times more likely to borrow than White students in 2000
but that the odds had increased to 1.59 times higher by 2016). Latinx students show the oppo-
site trend. See id. (“[I]n 2000, Hispanic students had .83 odds of borrowing compared to
White students (1.2 times less likely). By 2016, this difference had grown to .67, with Hispanic
students 1.49 less likely than White students to borrow.”)

4 See Jackson & Reynolds, supra note 3, at 351.

5 These students disproportionately attend for-profit providers of postsecondary education.
See Sandra Staklis et al., Students Attending For-Profit Postsecondary Institutions:
Demographics, Enrollment Characteristics, and Six-Year Outcomes 6 tbl.1 (2011), https:/
nces.ed.gov/pubs2012/2012173.pdf, archived at https://perma.cc/Y3KP-54RB. For-profit insti-
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default on their loans relative to their White peers.” Latinx students are less
likely to borrow than White students® but when they do, they borrow nearly
as much,” and like Black students are more likely to attend a for-profit insti-
tution'® and more likely to default than White students.!' Both Black and
Latinx students are less likely to complete a course of study than are White
students,'? which significantly impacts their ability to repay loans. Unscru-
pulous for-profit institutions disproportionately target these communities of
color—historically excluded from higher education opportunities—and
scoop up an outsized share of federal student aid dollars.”* The combination

tutions have worse outcomes. See, e.g., David J. Deming et al., The For-Profit Postsecondary
School Sector: Nimble Critters or Agile Predators?, 26 J. Econ. Persp. 139, 152-60 (2012)
(analyzing higher student loan default rates at for-profit institutions, the lower likelihood of
achieving a bachelor’s degree at such schools, and the heavier debt burdens borne by students
who attend them).

¢ See Stephanie Riegg Cellini & Latika Chaudhary, The Labor Market Returns to a For-
Profit College Education 4-5 (Nat’l Bureau of Econ. Research, Working Paper No. 18343,
2012), www.nber.org/papers/w18343.pdf, archived at https://perma.cc/HTMK-C4RB (finding
that earnings for students of for-profit postsecondary colleges lag behind those estimated for
students of public community colleges and traditional four-year colleges).

7 See J. Fredericks Volkwein et al., Factors Associated with Student Loan Default Among
Different Racial and Ethnic Groups, 69 J. HicrEr Epuc. 206, 215 (1998).

8 Chan et al., supra note 3, at 559. One reason for the lower rate of borrowing among
Latinx students may be that students who would need to borrow are deterred by the prospect of
taking on debt from pursuing higher education; a separate study of aversion to borrowing
found evidence that Latinx students and their families are more averse to borrowing than are,
for example, White or Black students, based on borrowing rates among students who had at
least $2,000 in outstanding need. See ALisa F. CUNNINGHAM & DEBORAH A. SANTIAGO, INSTI-
TUTE FOR HIGHER EDUCATION POLICY AND Excelencia in Education, Student Aversion to Bor-
rowing: Who Borrows and Who Doesn’t 23 fig.5 (2008), http://www.ihep.org/sites/default/
files/uploads/docs/pubs/studentaversiontoborrowing.pdf, archived at https://perma.cc/9LJTH-
L84Y. Professor Kate Elengold Sablosky recently launched a project exploring “the relation-
ship between debt, achievement and equity in higher education” among Latinx students. See
UNC School of Law Receives $374,000 Grant from Lumina Foundation to Study Higher Edu-
cation Equity, UNC Sch. L., (Oct. 3, 2019), https://law.unc.edu/news/2019/10/unc-school-of-
law-receives-374000-grant-from-lumina-foundation-to-study-higher-education-equity/,
archived at https://perma.cc/2ZZS-ECV7.

° See Chan et al., supra note 3, at 560 tbl.1.

19 See U.S. Dep’t of Educ., Table 306.40, NaTL CtR. ED. STAT., (June 2018), https:/
nces.ed.gov/programs/digest/d17/tables/dt17_306.40.asp?current=yes, archived at https://per
ma.cc/KR9S-232D.

! See Judith Scott-Clayton, The Looming Student Loan Default Crisis is Worse than We
Thought, EviDENCE SpeEaks REp., Jan. 10, 2018, at 7 fig.3, https://www.brookings.edu/wp-
content/uploads/2018/01/scott-clayton-report.pdf, archived at https://perma.cc/35LF-GCUK.

12 See U.S. Dep’t of Educ., Table 326.10, NaTL Ctr. ED. STAT., (June 2018), https://
nces.ed.gov/programs/digest/d18/tables/dt18_326.10.asp?current=yes, archived at https://per
ma.cc/V6YM-DEPA.

13 See, e.g., U.S. Gov’t Accountability Off., GAO-11-4, For-Profit Schools: Large Schools
and Schools that Specialize in Healthcare Are More Likely to Rely Heavily on Federal Student
Aid 7, 16 (2010); Anna S. Chung, Choice of For-Profit College, 31 Econ. Educ. Rev. 1084,
1096 (2012) (finding that even when geographical location is held fixed, the for-profit student
population has a higher concentration of Black students); Deming, supra note 5, at 148 (“The
Title IV—eligible, for-profit sector receives the majority of its revenues from federal financial
aid programs in the form of loans and grants to their students.”); Gregory Gilpin & Christiana
Stoddard, Does Regulating For-Profit Colleges Improve Educational Outcomes? What We
Know, What We Don’t Know, and What We Need to Find Out, 36 J. Pol’y Analysis & Mgmt.
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of congressional action and inaction'* that permitted student loans to become
the dominant federal intervention in higher education finance has proven an
ill-advised choice and one that has had a disparate, negative impact on stu-
dents who belong to racial and ethnic groups that have historically suffered
racial oppression.’””> On the other hand, in deciding to heavily subsidize
higher education through the tax code, Congress chose to disproportionally
benefit already advantaged groups.'

Student lending is now the centerpiece of higher education financing—
but that was not the intention expressed by the lawmakers who wrote the
Higher Education Act of 1965 (the “HEA”), which established today’s stu-
dent aid regime.!” When lawmakers drafted the HEA and increased availabil-
ity of federal student loans, they spoke providing students with the
opportunity to pursue higher education,'® to achieve their full potential re-
gardless of poverty, and to contribute to the wider national community." If

942, 943 (2017) (reporting that, inter alia, “62 percent of for-profit two-year students had
federal loans, compared to only 17 percent of public community college students”); Stephanie
Riegg Cellini & Rajeev Darolia, The For-Profit Student Debt Dilemma, Brookings (June 23,
2016), https://www.brookings.edu/blog/brown-center-chalkboard/2016/06/23/the-for-profit-
student-debt-dilemma, archived at https://perma.cc/SP3F-CTVU.

!4 The legislative history of the Higher Education Act of 1965 does not suggest that
lawmakers intended this result. See infra B. How We Got Here and Why We Need to Get Out
1.B. However, decades of failure to increase the purchasing power of federal grants to needy
students all but ensured that they would have to borrow to keep up with rising tuition. See id.

15 See Mark HUeLsmaN, DEmos, THE DEBT Divipe: THE RaciaL anp CLass Bias BE-
HIND THE “NEW NORMAL” OF STUDENT BORROWING 24-25 (2015), https://www.demos.org/
sites/default/files/publications/Mark-Debt%?20divide %20Final%20(SF).pdf, archived at https:/
/perma.cc/NFL8-6REX (“[I]t seems clear from the data that the burden of paying off student
debt is taking away a sizeable portion of the ability to accumulate meaningful assets as work-
ers enter their prime earning years.”)

16 See Gabriel R. Serna, Reassessing the Role of Federal Aid Policy in Financing 21st
Century Higher Education for Underserved Groups: Recent Trends, Contemporary Problems,
and New Proposals, 48 J. STupenT FIN. Ap 1, 5 (2019) (finding that “tax expenditures (val-
ued as tax offsets that presumably cost the government money) have risen tremendously and
‘remain an important mechanism for providing aid to higher income families’”). “In 2009, the
generosity of and eligibility for the [higher education] tax credits expanded enormously so
that their 2011 cost was $25 billion.” George B. Bulman & Caroline M. Hoxby, The Returns
to the Federal Tax Credits for Higher Education, 29 Tax PoLy & Econ. 13, 13 (2015); see
also MARGOT L. CRaNDALL-HoLLICK, CONG. RESEARCH SERV., THE AMERICAN OPPORTUNITY
Tax CrepIT: OVERVIEW, ANALYSIS, AND PorLicy Options. 11 tbl. 2 (2018) (finding that
slightly more than half of the tax credits used in 2015 went to families with income between
$50,00 to $200,000 while families making under $50,000 captured 49.2% of the credits).

7 Pub. L. 89-329, 79 Stat. 1219 (1965).

18 See, e.g., 147 Cong. Rec. 21933 (1965) (statement of Rep. Brademas) (“[The Act’s]
purpose is precisely what its name implies: a grant to provide an opportunity for an education
to those students who without such assistance would not be able to go on to college. . . . The
results of the Project Talent survey show that 130,000 low income young people in the United
States were not able to get admission to a college or university because they lacked the money
to do so. It seems to me this Nation cannot afford the loss of any talent represented by the
failure of otherwise qualified young people to obtain a college education.”)

19 See, e.g., 111 Cong. Rec. 27607 (1965) (statement of Sen. Morse) (“It is a most signifi-
cant forward step in opening the door to talent of young people whose economic circumstances
are such that without this aid they might never be able to attain their full potential of service to
our society.”)
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we take the drafters of the HEA at their word, they did not intend to perpetu-
ate racial and socioeconomic inequality through imposition of injurious debt.

But student loans are merely an inadequate attempt to promote access
to higher education, made late in a history of outright exclusion.? From the
perspective of indebted students of color, it matters little that the federal
student loan regime was not motivated by discriminatory animus.?' The obli-
gation to repay student loans exacerbates racial inequality.?

The data paints a stark picture of the student loans crisis. Twelve years
after enrolling, the typical Black student borrower owes more on their fed-
eral student loans than they initially borrowed, whether or not they gradu-
ated.” And not just a little more: the typical Black borrower owes 13% more
than what they borrowed more than a decade earlier; the typical Latinx
borrower owes 83% of what they initially borrowed.?* In contrast, the typical
White student owes just 60% of their initial loan.?> Some students simply
cannot repay their education loans: studies have consistently found that stu-
dents of color default at higher rates than White students and Black under-
graduates who borrow default most often.? Default can be financially

20'When lawmakers designed federal student aid programs, they did not emphasize the
goal of achieving racial equity. The focus was on putting higher education within reach of
poorer students. See, e.g., 1965 Cong. ReG. 21,880 (1965) (statement of Rep. Powell) (sup-
porting the Higher Education Act as a means to address “the most acute problem we currently
face . . . [which is] devising a way for the financially weak to hurdle the fiscal barriers to
obtaining a degree”).

2! Regardless of motive, all persons should have equal access to higher education. In the
Civil Rights Act of 1964, lawmakers mandated that “no person . . . shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving Federal financial assis-
tance. 42 U.S.C. §2000d (2018).

22 See LAURA SULLIVAN ET AL., STALLING DREAMs: How STUDENT DEBT Is DISRUPTING
Lire CHANCES AND WIDENING THE RaciaL WEALTH GaP 4 (Sept. 2019), https://heller.brandeis
.edu/iasp/pdfs/stallingdreams-how-student-debt-is-disrupting-lifechances.pdf, archived at
https://perma.cc/6JJE-8U9X (noting that twenty years after beginning their degrees, “the me-
dian Black student borrower has $18,500 in loans remaining, while the median White borrower
holds just $1,000 in loans™); LAURA SULLIVAN ET AL., DEmos & IASP, Less DEBT, MORE
Equrty: LoweRING STUDENT DEBT WHILE CLOSING THE BLACK-WHITE WEALTH GAP 3
(2015), https://www.demos.org/sites/default/files/publications/Less%20Debt_More%20Equity
.pdf, archived at https://perma.cc/3U63-TPGD (finding that “[e]liminating student debt
among those making $50,000 or below reduces the Black-White wealth disparity by nearly 37
percent among low-wealth households, and a policy that eliminates debt among those making
$25,000 or less reduces the Black-White wealth gap by over 50 percent.”)

2 See Ben Miller, New Federal Data Show a Student Loan Crisis for African American
Borrowers, CTR. FOR AM. PROGRESss (Oct. 16, 2017), https://www.americanprogress.org/is-
sues/education-postsecondary/news/2017/10/16/440711/new-federal-data-showstudent-loan-
crisis-african-american-borrowers, archived at https://perma.cc/V3RG-VYPT.

24 See id. (emphasis added).

% These numbers have worsened for all racial groups. Twelve years later, Black students
who entered college in the 1995-96 school year owed 101% of what they borrowed. See id.
Latinx and White borrowers owed 72% and 60%, respectively. See id.

26 Thirty-two percent of Black borrowers who entered college in the 2011-12 academic
year and had entered repayment in 2017 defaulted on at least one federal student loan; the
default rates for Latinx and White students were 20% and 13% respectively. See Ben Miller,
The Continued Student Loan Crisis for Black Borrowers, CTR. FOR AM. ProGRrEss (Dec. 2,
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devastating and the effects linger, leading to the imposition of sizable collec-
tion fees,” wage garnishment,?® interception of tax refunds, and getting in
the way of future efforts to use credit to advance in life.”” In an economic
downturn the most heavily indebted students will suffer more—and they are
disproportionately Black and Latinx. Thus, while loans help many students
overcome financial barriers to access higher education, they are also mill-
stones around the necks of others, especially people of color.*

Student debt contributes to racial subordination more subtly than out-
right exclusion. Sociologists Louise Seamster and Raphaél Charron-Chénier
coined the term “predatory inclusion” to describe this kind of “process
whereby members of a marginalized group are provided with access to a
good, service, or opportunity from which they have historically been ex-
cluded but under conditions that jeopardize the benefits of access.”?' Their
article presents student debt as a paradigmatic example of predatory inclu-
sion.’? Federal student loans dangle the opportunity of access to higher edu-
cation, but the ensuing debt undermines the benefits such education is
supposed to provide.** The size of the racial wealth3* and wage® gaps in the
United States means that more Black students and families must borrow, and

2019), https://www.americanprogress.org/issues/education-postsecondary/reports/2019/12/02/
477929/continued-student-loan-crisis-black-borrowers/, archived at https://perma.cc/Z2M4-
N8QX; see also Jacob P. K. Gross et al., What Matters in Student Loan Default: A Review of
the Research Literature, 39 J. STUDENT FIN. AD 19, 21-22 (2009); Jackson & Reynolds, supra
note 3, at 351 (analyzing data from the Education Department’s Beginning Postsecondary Stu-
dent survey and finding that “[n]ot only do black students face a much higher joint risk of
defaulting with no degree, they also encumber higher debt in every category”).

27 See infra note 116 and accompanying text.

28 This method of collection is authorized by statute. See 20 U.S.C. §1095a(a) (2009).

2 U.S. Dept. oF Epuc., What Are the Consequences of Default, J. FED. STUDENT AID,
https://studentaid.ed.gov/sa/repay-loans/default#consequences, archived at https://perma.cc/
6A3D-FUSE (last visited Oct. 26, 2019) (describing consequences including reporting of de-
fault to credit bureaus and loss of future eligibility for federal student aid to pursue or continue
education).

30 Not least because repayment is often more difficult for students of color, who typically
earn less than White students. Eileen Patten, Racial, Gender Wage Gaps Persist in U.S. De-
spite Some Progress, PEw Res. CENTER (July 1, 2016), https://www.pewresearch.org/fact-tank/
2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-progress, archived at https://
perma.cc/N7P6-SLJ3.

31 Louise Seamster & Raphaél Charron-Chénier, Predatory Inclusion and Education
Debt: Rethinking the Racial Wealth Gap, 4 Soc. CURRENTS 199, 199-200 (2017) (emphasis
added).

2.

3 Jonathan D. Glater, Student Debt and Higher Education Risk, 103 CaL. L. Rev. 1561,
1588 n.126 (2015). And as Professor Abbye Atkinson has noted, debt can “becom[e] a means
of reverse interpersonal redistribution in which wealth is funneled out of already vulnerable
economic spaces and into the coffers of lenders, their investors, and the various other third
parties in the secondary debt market whose fortunes rest on the misfortune of these borrow-
ers.” Abbye Atkinson, Rethinking Credit as Social Provision, 71 Stan. L. Rev. 1093, 1104
(2019).

3 See Courtney E. Martin, Closing the Racial Wealth Gap, N.Y. Times (Apr. 23, 2019),
https://www.nytimes.com/2019/04/23/opinion/closing-the-racial-wealth-gap.html, archived at
https://perma.cc/X6US5-W8A6.

3 See Patten, supra note 30.
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borrow more, to pay for higher education.®® This problem has worsened in
the last few decades, as tuition and fees have increased,”” but neither grant
aid*® nor family incomes® have kept pace. To ignore these differences in
socioeconomic circumstances is to do exactly what Lyndon Johnson warned
would be an inadequate measure to address inequity: to “take a person who,
for years, has been hobbled by chains, bring him up to the starting line of a
race and then say, ‘you are free to compete with all the others,” and still
justly believe that you have been completely fair.”* In fact, the failure to
account for economic inequality along lines of race has meant that those
once hobbled by chains are in fact a long way behind the starting line when
the race begins.

The phenomenon of racial oppression by debt is not new.* In the
United States, debt has been used to oppress Black people in particular
throughout the nation’s history.*> The fight against debt and economic ine-

3 See Chan et al., supra note 3 at 560, tbl.1.

3 See CoLL. Bp., TRENDs IN CoLLEGE PrICING 2018 12 (2018), https://research.college
board.org/pdf/trends-college-pricing-2018-full-report.pdf, archived at https://perma.cc/T234-
MZKV.

38 SUZANNE METTLER, DEGREES OF INEQUALITY: How THE PoLiTics oF HIGHER EDpucA-
TION SABOTAGED THE AMERICAN DrReEaM 52 (2014) (“In the 1970s, soon after Pell grants were
established as part of the [Higher Education Act of 1965], the value of the average grant
actually surpassed that of tuition at a four-year public university, providing enough to assist
with room and board”).

3 CoLL. Bp, supra note 37; see also Atkinson, supra note 33, at 1100.

40 President Lyndon B. Johnson, Commencement Address at Howard University (June 4,
1965) (transcript available in the Lyndon B. Johnson Presidential Library), http://Ibjlibrary.net/
collections/selected-speeches/1965/06-04-1965.html, archived at https://perma.cc/6WAV-
L8C3. President Johnson’s full quote is as follows:

You do not wipe away the scars of centuries by saying: Now you are free to go
where you want, and do as you desire, and choose the leaders you please. You do not
take a person who, for years, has been hobbled by chains and liberate him, bring him
up to the starting line of a race and then say, “you are free to compete with all the
others,” and still justly believe that you have been completely fair. Thus it is not
enough just to open the gates of opportunity. All our citizens must have the ability to
walk through those gates.

4l See DAVID GRAEBER, DEBT: THE FirsT 5,000 YEARS 351-52 (2011) (describing the
relationship between wage labor, slavery, and sovereign debt).

42 Lenders have historically refused to extend credit to Black people. See Charles Nier,
The Shadow of Credit: The Historical Origins of Facial Predatory Lending and Its Impact
Upon African American Wealth Accumulation, 11 Univ. PENN. J. oF L. & Soc. CHANGE 131
(2007). This practice, known as “redlining,” has its origins in New Deal programs that dis-
criminated against African Americans explicitly. Id. at 175-85. In later years, redlining
prompted federal lawmakers to act on more than one occasion. The Equal Credit Opportunity
Act, Pub. L. 93-495 § 501 et seq. (1974), initially prohibited discrimination by creditors on the
basis of sex or marital status and was amended two years later to extend the prohibition to
apply to race, color, religion, national origin, or age. Pub. L. 94-239 § 701(a) (1976). The
Community Reinvestment Act required financial institutions to extend credit in local commu-
nities in which they were chartered to operate. Housing and Community Development Act,
Pub. L. 95-128 §§ 801, 802(b) et seq. (1977). Lenders have also charged Black people higher
interest rates. See, e.g., Ping Cheng et al., Racial Discrepancy in Mortgage Interest Rates, 51 J.
ReaL Est. FIN. & Econ. 101, 118 (2015) (discussing interest rate disparity for home loans);
Kerwin Kofi Charles et al., Rates for Vehicle Loans: Race and Loan Source, 98 Am. Econ.
Rev. 315, 315-19 (2008) (discussing interest rate disparity for auto loans); Mark A. Cohen,
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quality has deep—but often erased or ignored—roots in the struggle for ra-
cial justice.* The financial position of Black Americans is the product of a
lengthy history that implicates government action at almost every turn, be-
ginning with slavery. Mortgages and collateralized bonds were created as a
way for slave owners to generate capital.** After the Civil War ended, em-
ployers paid low wages and governments imposed high taxes that dispropor-
tionately affected Black workers, forcing them into labor relationships of
debt bondage.*> As W.E.B. Du Bois put it in his history of the Reconstruc-
tion era, “[i]t was the policy of the state to keep the Negro laborer poor, to
confine him as far as possible to menial occupations, to make him a surplus
labor reservoir and to force him into peonage and unpaid toil.”¢ After Re-
construction, the government excluded Black citizens from holding property
and land grants,*” originating the practice of “redlining” in housing markets
to keep Black and Latinx citizens in poorer, racially isolated neighbor-

Imperfect Competition in Auto Lending: Subjective Markup, Racial Disparity, and Class Ac-
tion Litigation, 8 REv. L. & Econ. 21, 31-33 (2012) (discussing interest rate disparity for auto
loans); Devin G. Pope & Justin R. Sydnor, What’s in a Picture? Evidence of Discrimination
from Prosper.com, 46 J. Hum. Resources 53, 53-55 (2011) (finding that Black applicants
were 25-35% less likely to receive funding and were charged interest rates sixty to eighty
basis points higher than White applicants with similar profiles); Chad Bray, U.S. Sues N.Y.
Mortgage Firm Over Predatory Practices, WaLL St. J. (Apr. 2, 2012), https://www.wsj.com/
articles/SB10001424052702304750404577320211217666588, archived at https://perma.cc/
89YB-8EXE (discussing interest rate disparity for mortgage loans).

More recently, race discrimination lawsuits filed by the federal Department of Justice in the
wake of the financial crisis that began in 2008 resulted in multimillion-dollar settlements by
large financial institutions that the Department accused of charging Black and Latino home
loan borrowers higher interest rates than comparably placed White borrowers. See Michael
Corkery, J.P. Morgan to Pay $55 Million to Settle Mortgage Discrimination Complaint, N.Y.
TmvEs, Jan. 18, 2017, at B3; Charlie Savage, Countrywide Will Settle a Bias Suit, N.Y. TimMEs,
Dec. 22, 2011, at B1; Charlie Savage, Wells Fargo Will Settle Mortgage Bias Charges, N.Y.
TmvEs, July 13, 2012, at B3.

43 The Rev. Martin Luther King, Jr. came to champion economic justice through fighting
racial oppression; indeed, the march he was organizing when he was gunned down in Mem-
phis, Tennessee, challenged poverty and economic rights. See TAyLorR BRANCH, AT CANAAN’S
Epce: AMERICA IN THE KING YEARs, 1965—1968, 689 (2006); Trina Jones, Occupying
America: Dr. Martin Luther King, Jr., the American Dream, and the Challenge of Socio-
Economic Inequality, 57 ViLL. L. Rev. 339, 341 (2012).

4 See Bonnie Martin, Slavery’s Invisible Engine: Mortgaging Human Property, 76 J. S.
LecaL Hist. 817, 818 (2010); Louise Seamster, Black Debt, White Debt, 18 CoNTExTS 30, 31
(2019) (“Mortgages, after all, were first created to subsidize the slave trade.”); Edward E.
Baptist & Louis Hyman, American finance grew on the back of slaves, EL ImPERIO DE CALI-
BAN (Mar. 7, 2014), https://norbertobarreto.blog/2014/03/14/american-finance-grew-on-the-
back-of-slaves, archived at https://perma.cc/SWU3-XXHM; Eric Herschthal, How Slavery
Gave Capitalism Its Start, DALY BEAST (Apr. 24, 2015), https://www.thedailybeast.com/arti-
cles/2015/04/24/how-slavery-gave-capitalism-its-start, archived at https://perma.cc/6RVW-
TA9Z.

4 See W.E.B. Du Bois, Black Reconstruction in America: An Essay Toward a History of
the Part Which Black Folk Played in the Attempt to Reconstruct Democracy in America,
1860-1880 570 (2007); see also Richard Rothstein, The Color of Law: A Forgotten History of
How our Government Segregated America 154 (2017) (describing a ”sharecropping system of
indentured servitude [that] perpetuated aspects of the slave system”).

4 Du Bors, supra note 45, at 570.

47 See Mehrsa Baradaran, The Color of Money: Black Banks and the Racial Wealth Gap
16-18 (2017).
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hoods.* Discrimination in a litany of other government programs hindered
access to home ownership and the related benefit of wealth accumulation.®

We believe that we write at a moment of potential opportunity. The
burden of student indebtedness and the folly of pushing the cost of higher
education onto students who struggle to bear it garnered increasing popular
attention as outstanding student debt increased in the new millennium. As
we write this, candidates vying for the Democratic Party presidential nomi-
nation are staking out bold positions on higher education finance, addressing
both the vast pool of outstanding debt and the need to support current and
future students.”® While the prospects of these proposals for federal reform
are poor if the Democratic Party does not seize control of Congress and
uncertain even if they do, individual states are also taking steps to reduce or
eliminate the cost of higher education.”! Whatever the fate of any particular
initiative, the popular support of proposals that materialized over less than a
decade is evidence of a dramatic change in attitude toward higher education
finance.

In this Article, we marshal research undertaken by regulators, econo-
mists, and legal scholars who have studied the impact of debt to illustrate
why education debt is so pernicious. In Part I, we lay the groundwork for our
argument that student debt is an instrument of racial oppression. We catalog
the ways in which the present system of funding higher education hinders
resource-poor students, analyzing the false “choices” presented to students
of color in particular. Part I provides historical background, explaining how

48 See Rothstein, supra note 45, at 154-55.

¥ Id. at 58-67.

30 See Senators Elizabeth Warren (D-MA) and Bernie Sanders (I-VT) have both proposed
plans that would eliminate tuition at public universities and cancel all or at least a substantial
amount of student loan debt. College for All and Cancel All Student Debt, BERNIESANDERS
.coMm, https://berniesanders.com/issues/college-for-all/, archived at https://perma.cc/ZPHS-
OWTL (last visited Oct. 26, 2019); Elizabeth Warren, I'm calling for something truly trans-
formational: Universal free public college and cancellation of student loan debt, MEDIUM
(Apr. 22, 2019), https://medium.com/@teamwarren/im-calling-for-something-truly-trans-
formational-universal-free-public-college-and-cancellation-of-a246cd0f910f, archived at
https://perma.cc/S2UQ-NQFU.

5! See, e.g., David W. Chen, Free Tuition? Tennessee Could Tutor New York, N.Y. TIMES,
May 14, 2017, at Al (describing Tennessee’s Promise program that seeks to fill the gap be-
tween federal students aides and the tuition at community colleges or colleges of applied tech-
nology); Lisa W. Foderaro, Free Tuition in New York Adds Powerful Pull at Decision Deadline,
N.Y. Tmves, Apr. 30, 2017, at Al (describing New York State’s Excelsior Scholarship pro-
gram, which offers free tuition at a state’s two- and four-year publicly funded schools); John
Myers, California Gov. Gavin Newsom Has Signed His First Budget. Here’s Where the $215
Billion Will Go, L.A. TiMEs, June 27, 2019, at A4 (explaining that the new California state
budget will enable lower tuition costs and competitive Cal Grant awards for more students and
provide additional help for low-income families and students with children); Simon Romero &
Dana Goldstein, New Mexico Announces Plan for Free College for State Residents, N.Y.
Times, Sept. 18, 2019, at Al4; Emily S. Rueb, Washington State Moves Toward Free and
Reduced College Tuition, With Businesses Footing the Bill, N.Y. Tives, May 10, 2019, at B4
(describing Washington’s 2019 Workforce Education Investment Act which aims to provide
free or reduced tuition for lower- and middle-income students attending community colleges
and public institutions).
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the current federal student aid system came into being and analyzing how
federal interventions in higher education finance have disparate, negative
effects on members of historically excluded and currently underrepresented
populations in or seeking higher education. This discussion also highlights
the special role of education in a democracy and the importance of ensuring
that this societal resource is equitably available.

In Part II, we propose possible solutions to the deepening crisis of stu-
dent borrowing and debt. We first explore the possibilities and limits of re-
course to a traditional civil rights model focused explicitly on racial equity
and identify the ways that the promise of this path has been undermined in
law and doctrine. We then develop an alternative road map to broad, sweep-
ing, socioeconomically egalitarian reforms that are facially race-neutral, but
would disproportionately benefit members of historically subordinated
groups—either through expanded public support of state colleges and uni-
versities or through vastly increased, means-tested aid. Either of these paths
would ensure the availability of higher education opportunity without impos-
ing potentially crippling repayment burdens on students and would dispro-
portionately benefit Black and Latinx students. Finally, we address more
modest reforms based on a consumer protection paradigm, including making
bankruptcy relief more available to struggling borrowers, expanding loan
forgiveness programs for graduates who pursue public interest careers, and
making other, specific changes to existing laws and regulations.>

Our hope is that by diagnosing the problems student borrowing creates
and by describing these possible paths forward, we will prompt and inform
discussions among lawmakers who wish to fight education debt for current
and future generations of students. We hope to serve of the larger goal of
equitable access to higher education opportunity—to make “the myth of
higher education for all into vivid, democratic reality.”>?

I. EbucaTtioN Access AND RaciAL JUSTICE

Education is often touted as the “gateway to the middle class.”* For
centuries, that gate was closed to African American and Latinx students.>

32 We are indebted to Professor Elengold for this frame. Kate Sablosky Elengold, Con-
sumer Remedies for Civil Rights, 99 B.U. L. Rev. 587, 593 (2019) (discussing the extent to
which consumer protection doctrine provides a remedy for certain forms of discrimination).

31965 Cona. Rec 21,880 (1965) (statement of Rep. Powell).

3 John Immerwahr & Tony Foleno, Great Expectations: How the Public and Parents—
White, African American, and Hispanic—View Higher Education, PuBLic AGENDA ET AL. 10
(2000), https://files.eric.ed.gov/fulltext/ED444405.pdf, archived at https://perma.cc/YSE7-
SHLQ (“[H]igher education has replaced the high school diploma as the gateway to the mid-
dle class.”)

3 See, e.g., WiLLIAM DARITY JR. ET AL., SAMUEL DuBors Cook CENTER ON SociaL Eo-
urty, WHAT WE GET WRONG ABouT CLOSING THE RaciaL WEALTH Gap 6 (2018) https://
insightcced.org/wp-content/uploads/2018/07/Where-We-Went-Wrong-COMPLETE-REPORT-
July-2018.pdf, archived athttps://perma.cc/W97R-59RV; Abbye Atkinson, Race, Educational
Loans & Bankruptcy, 16 MicH. J. Race & L. 1, 1-5 (2010); Darrick Hamilton & William A.
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Today, on paper, the law promises students of color equal access to educa-
tion—yet many students of color find that, in practice, the harsh realities of
higher education financing shut them out of opportunity.*

Today, debt and access to higher education—two historically signifi-
cant tools of societal exclusion—are closely intertwined. While debt puts
higher education within reach, it also limits opportunities for members of
subordinated groups, effectively restricting access to higher education by
discouraging and burdening borrowers. The necessity of borrowing shuts
marginalized people out of both the opportunity to learn and opportunity to
secure the benefits of higher-earning jobs, prestige, the possibility of wealth
accumulation to the benefit of their children, and the greater likelihood of
assuming a leadership role in society.

This Part analyzes the disparate impact of current federal policy in
higher education finance, analyzing the false choices available to aspiring
students. It then provides historical context for these disparities to argue that
the disparate harms of student debt constitute a matter of great civil rights
concern because education plays a special role in our democracy. As we
argue in section B, this disparate effect of student debt ought to be addressed
by law.”’

A. Higher Education Policy Choices Have Put Students
of Color Further Behind

In the United States, economic inequality is inextricably tied to, shaped
by, and maintained through racial subordination.’® People of color, espe-
cially Black and Latinx students and their families, disproportionately lack

Darity, Jr., The Political Economy of Education, Financial Literacy, and the Racial Wealth
Gap, 99 Fep. Res. Bank ofF St. Louts Rev. 59, 60 (2017), https:/files.stlouisfed.org/files/
htdocs/publications/review/2017-02-15/the-political-economy-of-education-financial-literacy-
and-the-racial-wealth-gap.pdf, archived at https://perma.cc/HJ26-GGH7; Jackson & Reynolds,
supra note 3, at 335-368; Seamster, supra note 44, at 35; Raj Chetty et al., Mobility Report
Cards: The Role of Colleges in Intergenerational Mobility 1-3 (Nat’l Bureau of Econ. Re-
search, Working Paper No. 23618, 2017), http://www.nber.org/papers/w23618.pdf, archived at
https://perma.cc/C3KY-5PNG.

36 Unfortunately, only imperfect data is available because the Department of Education
does not regularly collect race data on borrowers “except in irregular sample surveys con-
ducted by its quasi-independent statistical arm.” Miller, supra note 23; see also Stella Min &
Miles G. Taylor, Racial and Ethnic Variation in the Relationship Between Student Loan Debt
and the Transition to First Birth, 55 DEMoGRAPHY 165, 167 (2018) (noting that the ED “does
not regularly collect information concerning race on administrative forms”). Nevertheless, in-
dependent researchers have extensively delved into this issue and their research paints a grim
picture. See Part LA., infra.

57 See infra Part 11.0. Cf. Wade Henderson, The Student Loan Debt Crisis is a Civil Rights
Issue, AMSTERDAM NEws (Mar. 7, 2018), www.amsterdamnews.com/news/2018/mar/07/stu-
dent-loan-debt-crisis-civil-rights-issue/, archived at https://perma.cc/XIN7-2YYQ.

58 See Monica Prasap, THE LAND oF Too MucH: AMERICAN ABUNDANCE AND THE PAR-
ADOX OF PovERTY 42 (2012) (describing how race “as economic interests” shaped political
institutions which, in turn, affected economic opportunities); see also Rothstein, supra note 45,
at 178-79 (describing how denial of equal access to housing and labor markets perpetuated
racial inequality across generations); discussion supra 1.B.2.
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the financial resources of White and some Asian American people, so the
necessity of borrowing disproportionately burdens them.”® In addition, lax
oversight from the Department of Education has enabled wrongful conduct
by for-profit colleges that deceptively target poor communities and commu-
nities of color, offering them educational services of poor quality® in ex-
change for federal dollars that students borrow and then must repay. Student
loans may not be directly predatory, but they enable predation.

The likelihood that Black students will borrow has increased relative to
White students since at least the year 2000. Repayment burdens dispropor-
tionately hamper Black students,®' frustrating progress towards ending the
racial wealth gap. In the same time period, the likelihood that Latinx stu-
dents will borrow has fallen relative to White students.®? It’s possible that
this difference is because more Latinx students who would need to borrow
are instead choosing to forgo higher education. Trends like these make clear
that student debt undermines the effectiveness of higher education as an en-
gine of socioeconomic mobility and driver of greater racial equity in the
distribution of life opportunities.®

1. Wealth and the “Choice” to Borrow

Students need to borrow for college when they are unable to meet the
cost of attendance at their selected school with either grants, income, or per-
sonal or family wealth. More than half of all students attending 2- and 4-
year higher education institutions borrow federal student loans at some point

591n 2013, more than 59% of White families and 51% of Asian families had accumulated
wealth above the nationwide median, but only 23% of Black and 25% of Latinx families were
similarly situated. See Ray BosHARA ET AL., CTR. FOR HouseHoLD FIN. StaBILITY, THE
DemMocGrapHICS OF WEALTH: How AGE, EDUCATION AND RACE SEPARATE THRIVERS FROM
STRUGGLERS IN Topay’s Economy 6 (2015), https://www.stlouisfed.org/~/media/files/pdfs/
hfs/essays/hfs-essay-1-2015-race-ethnicity-and-wealth.pdf, archived at https://perma.cc/7TEC5-
NJMY. The absolute numbers are important too. The median wealth in the country was
$81,456 in 2013, but White median wealth was more than 1.5 times that, at $134,008. See id.
Black median wealth was just $11,184. See id. These aggregate figures obscure considerable
diversity: many White families are not wealthy, of course, and within the broad category of
“Asian” there is considerable diversity. One study that examined Asian communities in Los
Angeles found that the median net worth of people of Korean descent was less than 4% of that
of people of Japanese descent, for example. See Runes, supra note 2.

% By low quality, we refer to low rates of student graduation than those at nonprofit and
public institutions and higher rates of student loan default than at those other institutions. See
generally Deming et al., supra note 5, at 142-43.

¢! See, e.g., Chan et al., supra note 3, at 563 (“Given that high levels of student loan debt
may affect student degree completion, family formation, and other long-term outcomes, the
evidence that Black students are both more likely to borrow and borrow more than their White
peers suggests that the current loan-based financial aid system is likely to have disproportion-
ate consequences for Black borrowers both during and after college”).

2 See id. at 561 tbl.1. Latinx students who do borrow tend to borrow smaller amounts
than Black borrowers (and more similar to White borrowers). See id.

0 See, e.g., id. at 5.
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in their studies.** Borrowing has become ever more necessary in recent years
as federal and state governments slashed financial support for higher educa-
tion, shifting costs onto students and families,® and as socioeconomic ine-
quality has increased.*

Because there is such a sizable and persistent racial wealth gap® in the
United States,® debt has racially disproportionate effects and is unavoidable

% To be more precise, 55.2% of these students took out federal loans in 2015-16. DAvVID
RADWIN ET AL., NATL CTR FOR EpUC. STATISTICS, 2015-2016 NATIONAL POSTSECONDARY
StupeNT AIp StuDY 18 tbl. 7 (2018) https://nces.ed.gov/pubs2018/2018466.pdf, archived at
https://perma.cc/V8QB-PINX.

65 See Barb Rosewicz et al., ‘Lost Decade’ Casts a Post-Recession Shadow on State Fi-
nances, PEW CHARITABLE TR. (June 4, 2019), https://www.pewtrusts.org/en/research-and-anal-
ysis/issue-briefs/2019/06/lost-decade-casts-a-post-recession-shadow-on-state-finances,
archived at https://perma.cc/QXN2-FQ6Y (explaining the recent decline in state spending);
see also METTLER, supra note 38, at 66—67 (arguing that “policy drift” permitted the decline in
federal support); Glater, supra note 33, at 1577 (stating, “beginning in the late 1970s and then
for several decades thereafter, federal grant aid to students, which at one point covered nearly
80 percent of the cost of attending a public university, languished”).

% The difference between the top and the bottom of the wealth distribution in the United
States is vast: Bill Gates, Jeff Bezos, and Warren Buffet collectively own more wealth than the
poorest half of Americans put together. See CHuck CoLLiNs & JosH Hoxig, Inst. for Policy
Studies, Billionaire Bonanza 2018, at 3 (2018), https://ips-dc.org/wp-content/uploads/2018/11/
Billionaire-Bonanza-2018-Report-October-2018-1.pdf, archived at https://perma.cc/J59A-
GT3N. More broadly, 24% of all U.S. families owned 67% of the economy’s wealth in 2013.
See BOSHARA ET AL., supra note 59, at 3. These numbers are likely undercounting the wealth
gap since they are based on data from the Survey of Consumer Finances. The remaining fami-
lies are more likely to be Black or Latinx, less educated, and younger. See id. They are also
likely to earn less income. See Rakesh Kochhar & Richard Fry, Wealth Inequality Has Wid-
ened Along Racial, Ethnic Lines Since End of Great Recession, PEw Rgs. Ctr. (Dec. 12,
2014), https://www.pewresearch.org/fact-tank/2014/12/12/racial-wealth-gaps-great-recession,
archived at https://perma.cc/SWHV-U9KG (finding that the median wealth of White house-
holds ($141,000) was thirteen times the median wealth of Black households ($11,000) in
2013); see also THOMAS SHAPIRO ET AL., INST. ON AsseTs & Soc. PoLicy, THE RoOTS OF THE
WIDENING RaciaL WEALTH GAP: EXPLAINING THE BLAack-WHITE Economic Divipe 1 (2013)
(finding that tracing the same households over twenty-five years showed that the total wealth
gap between White and Black families nearly tripled); Max Roser & Esteban Ortiz-Ospina,
Income Inequality, OUurR WORLD IN Data, https://ourworldindata.org/income-inequality,
archived at https://perma.cc/2HQW-H74A (last updated Oct. 2016) (showing that inequality is
growing in English-speaking countries and decreasing in continental Europe and Japan).
Wealth concentration has spiked in recent decades. See Wealth Inequality in the United States,
INEQUALITY.ORG, https://inequality.org/facts/wealth-inequality, archived at https://perma.cc/
4WH4-TH3C.

7 See LAURA SULLIVAN ET AL., DEMOs, THE RaciaL. WEALTH GAP 1 (2015), https://www
.demos.org/sites/default/files/publications/RacialWealthGap_1.pdf, archived at https://perma
.cc/8YMU-37ERB; see also DARITY JR. ET AL., supra note 55, at 6; AMy TRAUB ET AL., DEMoOS,
THE AsSET VALUE OF WHITENESS: UNDERSTANDING THE RaciaL WEALTH Gap 1-2 (2017),
https://www.demos.org/research/asset-value-whiteness-understanding-racial-wealth-gap,
archived at https://perma.cc/49SP-26H6.

% The wealth gap persists among White and Black households, regardless of education
levels. “White households with a bachelor’s degree or post-graduate education (such as with a
Ph.D., MD, and JD) are more than three times as wealthy as black households with the same
degree attainment.” DARITY JR. ET AL., supra note 55, at 6. Even more dramatically, “on
average, a black household with a college-educated head has less wealth than a white family
whose head did not even obtain a high school diploma.” Id.; see also Judith Scott-Clayton &
Jing Li, Black-White Disparity in Student Loan Debt More Than Triples After Graduation,
Brookinags (Oct. 20, 2016), https://www.brookings.edu/research/black-white-disparity-in-stu-
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for more members of historically subordinated groups.® Black students bor-
row at much higher rates than White students, and by the time they are in
their fourth year of study, 90% of Black and 72% of Latinx undergraduate
students have student loan debt, as compared to 66% of White students.”
For many students, and disproportionately Black and Latinx students,
borrowing to finance their education is thus not a choice but a necessity.
Greater indebtedness in turn correlates with delays in major spending and
life decisions, from buying a home, to getting married, to having children.”

dent-loan-debt-more-than-triples-after-graduatio, archived at https://perma.cc/A39N-KGG3.
In fact, “[i]t takes a post-graduate education for a black family to have comparable levels of
wealth to a white household with some college education or an associate’s degree.” Id.

% In 2012-13, 29.3% of White undergraduate students were able to cover their full cost of
attendance with their expected family contribution and grant aid whereas only 12.4% of Black
students and 18.1% of Latinx students could do likewise. See Datalab, NATL CTR.FOR EDUC.
StaT., https://nces.ed.gov/datalab/index.aspx?ps_x=cfgbmdc3, archived at https://perma.cc/
USZW-EALS. Students can also work to try to meet their financial needs (and indeed 43% of
full-time undergraduate students and 81% of part-time students report being employed while at
school). See SaArRA GoOLDRICK-RAB, PAYING THE PRICE: COLLEGE CosTs, FINANCIAL AID, AND
THE BETRAYAL OF THE AMERICAN DREAM 1 (2016); see also ANTHONY P. CARNEVALE ET AL.,
GEORGETOWN UN1v. CTR. ON EpUC. & THE WORKFORCE, LEARNING WHILE EARNING: THE
New NormarL 1 (2015), https://1gyhoq479ufd3yna29x7ubjn-wpengine.netdna-ssl.com/wp-
content/uploads/Working-Learners-Report.pdf, archived at https://perma.cc/CIJ3A-KAHM (es-
timating that a consistent 70%—80% of college students are active in both the labor market
and education); NAT’L CTR. FOR EDpUC. STAT., THE ConDITION OF EDUCATION 2019, at 1-4
(2019), https://nces.ed.gov/programs/coe/pdf/coe_ssa.pdf, archived at https://perma.cc/C79B-
L9ZA. For students who work, every hour worked is an hour that the student cannot dedicate
to their studies, however. It is thus unsurprising that a higher workload is associated with
lower grades. See Faye C. Huie et al., Employment and First-Year College Achievement: The
Role of Self-Regulation and Motivation, 27 J. Epuc. & Work 110, 111 (2014) (finding that the
number of hours worked was negatively associated with performance); see also Michael Wenz
&Wei-Choun Yu, Term-Time Employment and the Academic Performance of Undergraduates,
35 J. Epuc. Fin. 358, 358 (finding that a grade point average dropped by 0.0007 points per
work hour); Meredith Kolodner, 6 Reasons You May Not Graduate on Time (and What to Do
About It), N.Y. TimEs (Apr. 6, 2017), https://www.nytimes.com/2017/04/06/education/edlife/
6-reasons-you-may-not-graduate-on-time.html?login=email&auth=login-email, archived at
https://perma.cc/55RN-RKD7 (concerning longer time in school).

70 See Aissa Canchola & Seth Frotman, The Significant Impact of Student Debt on Com-
munities of Color, CoNSUMER FIN. ProTECTION BUREAU (Sept. 15, 2016) https://www.con-
sumerfinance.gov/about-us/blog/significant-impact-student-debt-communities-color, archived
at https://perma.cc/Z7JA-XASA. These numbers were based on 2011-12 NPSAS data, which
undercounted the total debt load. See Dep’T oF Epuc., 2015-16 NATIONAL POSTSECONDARY
STUDENT AID STUDY (NPSAS:16) STUDENT FINANCIAL AID ESTIMATES FOR 2015-16 FirST
Look, at B-29 (2018). Another study found that “[f]our years after earning a bachelor’s de-
gree, black graduates in the 2008 cohort held $24,720 more student loan debt than white
graduates ($52,726 versus $28,006), on average.” Scott-Clayton & Li, supra note 68, at 3.

7! See AM. STUDENT AsSSISTANCE, LIFE DELAYED: THE IMPACT OF STUDENT DEBT ON THE
DarLy Lives oF YounG AMERICANS 1 (2015), https:/file.asa.org/wp-content/uploads/2019/01/
28203317/Life-Delayed-2015.pdf, archived at https://perma.cc/V2G8-ATTS5 (arguing that stu-
dent loans affect people’s ability to make major purchases and life decisions such as starting a
business, getting married, and starting a career in their choice of field); see also IRENE LEw,
HarvarD Univ. JoinTt CTR. FOR Hous. Stupies, STUDENT LoAN DEBT aAND THE HoUSING
Decisions oF Young HousenoLps 1 (2015) (concluding that the growth of student loan debt
will impact young households’ homeownership and saving outcomes); ALVARO MEZZA ET AL.,
Fep. RESERVE BD., ON THE EFFECT OF STUDENT LOANS ON AcciEss To HOMEOWNERSHIP 32
(2016) (finding that a 10% increase in student loan debt causes a 1%—2% point drop in the
homeownership rate for student loan borrowers during the first five years after exiting school).
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For students of color, who disproportionately go on to earn lower incomes
and carry heavier debt burdens, disparities have even more severe conse-
quences, including longer time to repayment’ and greater likelihood of de-
fault,” both of which strongly imply lesser or slower accumulation of
wealth.”* But “credit is beneficial only to the extent that a borrower can
expect to have future cash flow to service the resulting debt.””> As discussed
below,’ borrowers of color face a variety of structural challenges that make
a sufficient future cash flow a less likely proposition.”

2. Predatory Schools and the “Choice” of Post-Secondary
Institution

Not only are Black and Latinx students more likely to need to borrow,
they disproportionately attend for-profit institutions that do not confer the
hoped-for income boost higher education is intended to provide. Student out-
comes—graduation and employment rates—are worse than at comparable
institutions.”® The overwhelming evidence indicates that attending for-profit
schools sets many students back.” Yet over the last decade, for-profit institu-
tions of poor quality have captured greater shares of total student enrollment
through aggressive and often deceptive marketing.3

For-profit colleges aggressively market to Black and Latinx students,®
as well as other marginalized groups like women, single parents, immi-

72 See Miller, supra note 23 (discussing greater debt for Black borrowers twelve years
after graduation than initially borrowed).

73 See Volkwein et al., supra note 7, at 215.

4 See HUELSMAN, supra note 15, 