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I. INTRODUCTION

The rise of the modem administrative state has been accompanied by
major changes to the relationships between the three branches of the federal
government.' Executive agencies possessing a level of expertise not found
in Congress are involved in policy formation through the promulgation of
regulations to fill in the gaps in laws passed by the legislature, and courts
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trict of Pennsylvania; J.D., Harvard Law School, 2009. Winner of the Harvard Environmental
Law Review Student Writing Competition. The author would like to thank Professor Richard
J. Lazarus, Seth Johnson, and the staff of the Harvard Environmental Law Review for their
advice and assistance during the writing of this Article. The views expressed in this Article are
those of the author and do not reflect the views of the judiciary.

'See Thomas W. Merrill, Rethinking Article !, Section 1: From Nondelegation to Exclu-
sive Delegation, 104 COLUM. L. REv. 2097, 2159-60 (2004).
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defer to these agencies in recognition of their enhanced expertise. On top of
this shift in the balance of powers, Congress has included provisions in
many laws that delegate authority to a member of the executive branch to lift
the application of various laws. In essence, these provisions grant the execu-
tive branch the discretion to determine when certain laws should not apply.

This Article explores the use of statutory grants of waiver authority to
the executive branch within the specific context of environmental laws, and
considers their merits on a constitutional and policy basis. Although these
provisions are widespread and sometimes controversial, there has been little
general discussion of them. Additionally, current Supreme Court jurispru-
dence, which is extremely deferential to delegations of legislative authority
to the executive branch, has limited any analysis of waiver provisions by the
courts. In recent years, several major environmental lawsuits have involved
the executive branch's invocation of provisions to lift the application of laws,
both narrowly and broadly, and to limit judicial review of the executive in-
vocation.2 The use of these provisions, while necessary in some emergency
circumstances such as natural disasters, raises serious separation of powers
questions that are particularly acute with respect to environmental laws.
When Congress grants broad discretion and limits checks on executive ac-
tion, such as judicial review, waiver provisions are extremely difficult to
challenge. And because environmental interests tend to be at a systematic
disadvantage in both the political branches and the courts,3 the challenges
that are brought are often unsuccessful.

Statutory waivers in general have received relatively little academic at-
tention, and legislative delegations of categorical waiver authority to the ex-
ecutive branch have received even less.4 Nevertheless, the question of when

2 Winter v. Natural Res. Def. Council, Inc., 129 S. Ct. 365 (2008); County of El Paso v.

Chertoff, No. EP-08-CA-196-FM, 2008 U.S. Dist. LEXIS 83045 (W.D. Tex. Aug. 29, 2008),
cert. denied, 129 S. Ct. 2789 (2009); Defenders of Wildlife v. Chertoff, 527 F. Supp. 2d 119
(D.D.C. 2007), cert. denied, 128 S. Ct. 2962 (2008).

'See Richard J. Lazarus, Restoring What's Environmental About Environmental Law in
the Supreme Court, 47 UCLA L. REV. 703 (2000) (arguing that the Supreme Court has failed
to appreciate environmental law as a distinct area of substantive law, and describing the chal-
lenges to environmental protection in the lawmaking process).

4 There has been some recent discussion of delegations of external waiver authority, spe-
cifically in the context of the REAL ID Act of 2005, which this Article addresses in detail. See
Bryan Clark, Comment, Refining the Nondelegation Doctrine in Light of REAL ID Act Section
102(c): Time to Stop Bulldozing Constitutional Barriers for a Border Fence, 58 CATH. U. L.
REV. 851 (2009); Andrew Dudley, Comment, Opening Borders: Congressional Delegation of
Discretionary Authority to Suspend or Repeal the Laws of the United States, 41 ARIz. ST. L.J.
273 (2009) (undertaking a constitutional analysis of external waiver provisions through the
lens of the REAL ID Act); Andrea C. Sancho, Note, Environmental Concerns Created by
Current United States Border Policy: Challenging the Extreme Waiver Authority Granted to
the Secretary of the Department of Homeland Security Under the REAL ID Act of 2005, 16
SOUTHEASTERN ENVTL. L.J. 421, 444-54 (2008). Additionally, some criticism of Winter v.
Natural Resources Defense Council, Inc., 129 S. Ct. 365, which this Article also addresses in
detail, has raised the issue of the waivers that were invoked in that case. See, e.g., William S.
Eubanks II, Damage Done? The Status of NEPA After Winter v. NRDC and Answers to Linger-
ing Questions Left Open by the Court, 33 VT. L. REV. 649, 667-70 (2009). For the most part,
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executive officers should have the power to determine when the law does
not apply is a timely and troubling one. Given the number of sudden events
recently precipitating some kind of emergency action by the federal govern-
ment, there is reason to think that more statutes will come to include delega-
tion provisions, and that the executive branch will make greater use of them.
Furthermore, due to the deferential posture of the courts toward legislative
delegations to the executive branch, as well as the ways in which judicial
review of executive action under these provisions is statutorily limited, there
is little opportunity to challenge such delegations in any meaningful way.

This Article proceeds as follows: Part II provides an overview of execu-
tive branch waiver delegations in environmental law. No two provisions are
identical, so to survey the range of ways in which Congress has delegated
this authority to the executive branch, I discuss the axes along which these
provisions differ. Some delegations, which I refer to as "internal waiver
provisions," only lift the applicability of the laws of which they are a part.
Others, which I refer to as "external waiver provisions," delegate authority
to suspend multiple laws. Some reside within a single environmental law
and only grant authority to waive that law; others grant broader authority to
waive multiple laws. Some provisions apply according to their text to spe-
cific projects or categories of projects; others are nonspecific and grant the
executive branch discretion to determine when to exercise the waiver author-
ity. Finally, the provisions differ with respect to where within the executive
branch they grant the authority, in the substantive and procedural criteria
they offer to guide the exercise of the delegated authority, and in the availa-
bility of judicial review of exercises of the delegated authority.

Part III describes two recent sets of litigation that implicated three dif-
ferent waiver delegations. First, in Winter v. Natural Resources Defense
Council, Inc.,5 the Natural Resources Defense Council ("NRDC") chal-
lenged the Navy's use of mid-frequency active ("MFA") sonar in its training
exercises off the coast of southern California.6 After the district court issued
a preliminary injunction against the Navy, the Council on Environmental
Quality ("CEQ") issued an emergency exemption providing alternative ar-
rangements for compliance with the National Environmental Policy Act
("NEPA"), 7 and President George W. Bush invoked his authority under the
Coastal Zone Management Act ("CZMA")t to exempt the Navy from that
law's requirements.9 Second, a series of lawsuits brought by environmental-
ists and local governments have challenged the Secretary of Homeland Se-
curity's invocation of a broad external waiver provision in section 102(c) of

however, scholars have not attempted to situate their case-specific analyses of a particular
provision within the context of delegations of waiver authority more generally.

5 129 S. Ct. 365.
6 Id. at 370.
740 C.F.R. § 1506.11 (2008).
' 16 U.S.C. § 1456(c)(1)(B) (2006).
9 Winter, 129 S. Ct. at 373.
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the REAL ID Act of 2005,10 which amended the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 ("IIRIRA").II Acting pursuant to
the REAL ID Act, the Secretary suspended a host of federal and state envi-
ronmental laws with respect to the construction of barriers along the United
States-Mexico border in areas of high illegal entry. In Winter, NRDC did
not directly challenge the constitutionality of either provision, and the Su-
preme Court, which ultimately vacated the district court's injunction, 2 did
not discuss the provisions. In the border fence cases, the external waiver
provision at issue also limited the availability of judicial review. 3 Environ-
mental groups have not succeeded in their challenges to the constitutionality
of the REAL ID Act's waiver provision, and the Supreme Court denied certi-
orari in both lawsuits in which a petition was filed. 14

In Part IV, I discuss the constitutional issues associated with the use of
waiver provisions, and in particular the three provisions invoked in Winter
and the border fence cases. I argue that while waiver delegations are not
unconstitutional across the board, two features may cause them to run afoul
of separation of powers principles generally, and the nondelegation doctrine
and Presentment Clause more specifically. First, such provisions may
amount to unconstitutional delegations of legislative authority to the execu-
tive branch. Second, they may amount to unconstitutional usurpations of
judicial authority by the executive branch. Yet given the extremely deferen-
tial state of contemporary separation of powers jurisprudence, particularly
with respect to the nondelegation doctrine, it is unlikely that challenges to
waiver provisions will succeed, especially in the context of environmental
laws.

Setting aside the uncertain constitutionality of at least some waiver pro-
visions, their use creates troubling policy problems, which I address in Part
V. The separation of powers concerns described in Part IV are particularly
pressing in the context of environmental law, since environmental interests
are traditionally disadvantaged in the lawmaking process. This makes provi-
sions that limit judicial review in addition to delegating authority to the ex-
ecutive branch especially problematic. While there is a legitimate need for
some executive authority to waive environmental legislation, such as follow-
ing natural disasters or in other situations where the government must be
able to act quickly and flexibly to respond to a time-sensitive need, waiver
provisions are not always appropriate, and are never used without cost.

1" Pu b. L. No. 109-13, div. B, § 102(c), 119 Stat. 302, 306 (2005), reprinted in 8 U.S.C.

§ 1103 note (2006) (Improvement of Barriers at Border).
" Pub. L. No. 104-208, div. C, 110 Stat. 3009-546 (1996) (codified as amended in scat-

tered sections of 8 and 18 U.S.C.).
12 129 S. Ct. at 370.
1' See REAL ID Act of 2005 § 102(c)(2), reprinted in 8 U.S.C. § 1103 note (Improvement

of Barriers at Border).
'4 County of El Paso v. Napolitano, 129 S. Ct. 2789 (2009); Defenders of Wildlife v.

Chertoff, 128 S. Ct. 2962 (2008).
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In Part VI, I discuss how Congress might delegate waiver authority in a
manner that is responsive to both constitutional limits and policy concerns in
light of the legitimate need for waiver provisions as well as the constitu-
tional and policy concerns their use raises. I argue that authority to suspend
or carve out exemptions to laws should be granted to members of the execu-
tive branch whose actions are subject to judicial review, in order to provide
some check on the exercise of the authority beyond the executive officer's
own discretion. To the extent possible, substantive criteria guiding the use
of the waiver delegation should be stringent and specific. However, to pre-
serve flexibility where needed, such as in emergencies, some discretion
should be left to the executive to determine the scope of the provision. Pro-
cedural requirements can be less comprehensive where it is more difficult to
satisfy substantive criteria, but again, where possible, there should be safe-
guards to limit the scope of the discretion of the executive official exercising
the authority. This can be accomplished through intra-executive review or
through more formal reporting requirements. Finally, judicial review should
be preserved except in the small handful of situations where its availability
would prevent the executive branch from taking swift action to respond to
immediate needs. This should be a very stringent standard, and the burden
should be on Congress to provide a compelling reason to limit access to the
courts.

II. DELEGATIONS OF WAIVER AUTHORITY: AN OVERVIEW

A. An Introduction to Delegations in Environmental Laws

Before delving into an analysis of whether delegations of waiver au-
thority in environmental laws are constitutional or even advisable, it is nec-
essary to provide a broad sketch of the different ways Congress and the
executive branch can make determinations that a law or group of laws
should not apply to a particular situation or course of action. Waiver provi-
sions may be project-specific, category-specific, or nonspecific. Project-spe-
cific provisions apply to individual circumstances by the terms of their
legislation. 5 Because these provisions by definition operate on a specified
project or course of action, they do not involve a delegation to the executive
branch of discretion to determine whether a provision should apply, and are
thus outside the purview of this Article. Similarly, category-specific waiver
provisions apply across a designated category of activities. These provisions
often waive the requirements of NEPA review; 6 alternatively, a single law,

15 On more than one occasion, Congress has waived environmental laws for specific

projects through the use of riders attached to unrelated legislation. See infra note 19.
16 E.g., Energy Supply and Environmental Coordination Act of 1974 § 7(c)(1), 15 U.S.C.

§ 793(c)(1) (2006) (exempting from NEPA review certain actions taken pursuant to the Clean
Air Act); Alaska National Interest Lands Conservation Act of 1980 § 205, 16 U.S.C.
§ 410hh(4)(d) (2006) (creating alternate environmental review procedures for surface transpor-
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such as the Energy Policy Act of 2005,17 might suspend a variety of laws in a
single category or context to further a specific policy goal. 8 By contrast,
nonspecific provisions involve a grant of discretion to a member of the exec-
utive branch to determine when waiver is warranted. A nonspecific provi-
sion may provide general principles to guide the executive's exercise of the
delegated authority, but it does not delineate a specific or narrow category of
actions to which the provision may apply. This Article is concerned with
nonspecific waiver delegations, since they vest a particular executive branch
official or commission with the discretion to determine when the require-
ments for a waiver have been satisfied, and thereby with the discretion to
grant or deny waiver requests.

It is also worth noting that waivers have taken other forms that do not
involve legislative delegations and are therefore not addressed in this Arti-
cle. Most notably, Congress frequently attaches riders to appropriations leg-
islation that suspend environmental laws. 19 Additionally, until the Supreme

tation rights-of-way in the Gates of the Arctic National Preserve); Multifamily Housing Prop-
erty Disposition Reform Act of 1994 § 305(c), 42 U.S.C. § 3547(2) (2006) (exempting certain
Department of Housing and Urban Development ("HUD") funding decisions from compliance
with NEPA); Power Plant and Industrial Fuel Use Act § 763, 42 U.S.C. § 8473 (exempting
from NEPA review Department of Energy decisions to grant or deny exemptions from the
regulations governing fuel use at coal-fired power plants); Nuclear Waste Policy Act of 1982
§ 135, 42 U.S.C. § 10155(c)(2)(A) (deeming completion of an Environmental Assessment
with respect to certain retrievable radioactive waste storage facilities sufficient for compliance
with NEPA).

"7 Pub. L. No. 109-58, 119 Stat. 594 (2005) (codified as amended in scattered titles of
U.S.C.).

" See 16 U.S.C. § 1465 (tightening the deadline for appealing permitting decisions under
CZMA); 30 U.S.C. § 226 (2006) (expediting the permitting process for natural gas facilities
located on federal lands); 42 U.S.C. § 300(h) (excluding hydraulic fracturing in aid of oil, gas,
and geothermal energy extraction from certain requirements of the Safe Drinking Water Act);
id. § 1362 (exempting oil and gas exploration, production, construction, and treatment projects
from the Clean Water Act's construction stormwater regulations); id. § 15924 (requiring fed-
eral officials and land management agencies in western states to develop a project to expedite
environmental review and permitting under several federal environmental statutes); id.
§ 15942 (creating a rebuttable presumption that oil and gas projects conducted on federal land
pursuant to the Mineral Leasing Act are categorically excluded from NEPA).

" For example, in 1995, Congress attached a rider for the "Emergency Salvage Timber
Sale Program," which suspended environmental laws and judicial review related to the Pacific
Northwest logging program, to the unrelated 1995 Rescissions Act. See Trilby C.E. Dorn,
Comment, Logging Without Laws: The 1995 Salvage Logging Rider Radically Changes Policy
and the Rule of Law in the Forests, 9 TUL. ENVTL. L.J. 447, 464 (1996). Because the Act was
a spending measure "necessary to keep the federal government operating," there were no
congressional hearings for the rider. Id.; see also Patti A. Goldman & Kristen L. Boyles,
Forsaking the Rule of Law: The 1995 Logging Without Laws Rider and its Legacy, 27 ENVTL.
L. 1035, 1036-37 (1997) ("Members of Congress have quickly learned that circumventing the
normal legislative processes allows budget riders to escape full committee consideration and
reasoned scrutiny.... [Proposed anti-environmental riders] could not pass on their own mer-
its, so instead they rode along the coattails of popular or essential legislation."). President
Clinton vetoed the rescissions bill, in part because of the logging rider, but then reached an
agreement whereby Congress would make minor changes to the logging rider, which the
House and the Senate subsequently passed. See id. at 1047-48; see also Victor M. Sher &
Carol Sue Hunting, Eroding the Landscape, Eroding the Laws: Congressional Exemptions
from Judicial Review of Environmental Laws, 15 HARV. ENVTL. L. Rev. 435 (1991) (criticiz-
ing Congress's use of appropriations riders to modify environmental legislation and limit judi-
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Court struck down the practice in 1983,20 Congress frequently used the legis-
lative veto in order to enable one house acting alone to invalidate executive
action where it had delegated some authority to the executive branch.2

Before 1983, there were approximately three hundred legislative veto provi-
sions in existence.22

Delegations to suspend environmental laws have been in existence
since the emergence of a federal environmental law regime.23 Not all dele-
gations within environmental laws came into existence at the time a particu-
lar law was enacted. For instance, Congress amended the Endangered
Species Act ("ESA")24 in 1978 to create the Endangered Species Commit-
tee, a group of high-level executive branch officials that could exempt spe-
cific projects from compliance with the requirements of the ESA.25 The
amendment followed the Supreme Court's decision in Tennessee Valley Au-
thority v. Hill,26 which held that the ESA barred the continued construction
of the Tellico Dam because it would have threatened the snail darter, an
endangered species.2 7 Congress has added or contemplated other delegations
in the wake of sudden events that have changed the balance of Congress's
priorities between environmental protection and other interests. For exam-
ple, after Hurricane Katrina devastated the Gulf Coast in 2005, Congress
proposed bills calling for the delegation of authority to the President to sus-
pend environmental laws.28

Other statutes that are not in and of themselves strictly environmental
may contain provisions that allow for the suspension of environmental and

cial review); Sandra Beth Zellmer, Sacrificing Legislative Integrity at the Altar of
Appropriations Riders: A Constitutional Crisis, 21 HARV. ENVTL. L. REV. 457, 458 (1997)
(arguing for a constitutional amendment banning the use of appropriations riders "to enact
substantive exemptions or changes in the law").20 INS v. Chadha, 462 U.S. 919 (1983).

21 See Chadha, 462 U.S. at 968 (White, J., dissenting); Michael Herz, The Legislative Veto
in Times of Political Reversal: Chadha and the 104th Congress, 14 CONST. COMMENT. 319,
324-25 (1997).

22 See James Abourezk, The Congressional Veto: A Contemporary Response to Executive
Encroachment on Legislative Prerogatives, 52 IND. L.J. 323, 324 (1977).

23 Sher & Hunting, supra note 19, at 438.24 Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (2006).
25 Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, § 3, 92 Stat. 3751,

3758 (1978) (codified as amended at 16 U.S.C. § 1536).
26437 U.S. 153 (1978).
22 Sher & Hunting, supra note 19, at 441-42. Interestingly, at the same time, Congress

created a project-specific exemption for the Tellico Dam within an appropriations authoriza-
tion bill for the ESA. See id. at 442-44.

28 See, e.g., Louisiana Katrina Reconstruction Act, S. 1765, 109th Cong. (2005) (propos-

ing suspensions beyond the emergency exemption provisions contained in several existing
environmental laws, including exempting from environmental review processes any Army
Corps of Engineers projects approved by a particular commission, as well as permitting the
President to suspend any environmental law for any project for two years after Hurricane
Katrina); see also Janell Smith & Rachel Spector, Environmental Justice, Community Empow-
erment and the Role of Lawyers in Post-Katrina New Orleans, 10 N.Y. CITY L. REV. 277, 283
(2006). See generally LINDA LUTHER, CONG. RESEARCH SERV., NEPA AND HURRICANE RE-

SPONSE, RECOVERY, AND REBUILDING EFFORTS (2005), available at http://hdl.handle.net/
10207/2582.
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other laws.29 Overall, these provisions can function as a sort of safety valve
to shift the operation of environmental laws where Congress wants compet-
ing interests such as national security to take precedence. 30 These provisions
may also function to incentivize behavior that might not otherwise be attrac-
tive under a statutory scheme, such as where a law allows for the waiver of
environmental laws with respect to private parties that undertake cleanup
activities. 3 The suspension of environmental laws has also been an issue at
the state level. 32

B. Toward a Typology of Waiver Delegations

Each time Congress has delegated authority to lift the application of
environmental laws, it has done so differently. To appreciate the range of
ways in which Congress has permitted the executive branch to lift the appli-
cation of environmental laws, and to understand which delegations raise
constitutional problems and which do not, it is helpful to have a typology in
place.33 We may categorize these provisions according to whether they per-
mit single-law exemptions or broad suspensions, and according to how the
provisions function - namely, to whom they delegate authority, what sub-
stantive and procedural obligations they impose, and whether or how they
alter the availability of judicial review.

Some provisions suspend the statute containing the provision.34 These
provisions only lift the applicability of the laws of which they are a part; I
refer to these as "internal waiver" provisions. Other provisions are more
open-ended and permit the executive branch official who has been delegated
authority to suspend the requirements of other laws if certain substantive and
procedural requirements are met.35 I refer to these as "external waiver" pro-
visions. External waiver delegations located in laws having little or nothing

29 E.g., REAL ID Act of 2005 § 102, reprinted in 8 U.S.C. § 1103 note (2006) (Improve-
ment of Barriers at Border). Suspension provisions are found most frequently in congressional
appropriations riders. See supra note 19; Emergency Salvage Timber Sale Program, Pub. L.
No. 104-19, §§ 2001(e), (f), (i), 109 Stat. 240, 244-46 (1995) (suspending environmental laws
applicable to timber harvest for one year).

30 E.g., 16 U.S.C. § 1456(c)(1)(B) (CZMA); id. § 15360) (ESA); 42 U.S.C. § 6961 (2006)
(Resource Conservation and Recovery Act).

"' See Bart Lounsbury, Digging Out of the Holes We've Made: Hardrock Mining, Good
Samaritans, and the Need for Comprehensive Action, 32 HARv. ENVTL. L. REV. 149 (2008)
(describing "Good Samaritan" bills that waive compliance with environmental laws for pri-
vate parties who clean up certain mine sites).

32 See, e.g., David Alexander Peterson, Comment, Louisiana's Legislative Suspension
Power: Valid Method for Override of Environmental Laws and Agency Regulations?, 53 LA. L.
REv. 247 (1992) (analyzing constitutionality of the Louisiana state legislature's proposed sus-
pensions of environmental laws and regulations).

" For a more limited survey of waiver provisions, see Stephen R. Vifia & Todd B.
Tatelman, Cong. Research Serv., Memorandum on Sec. 102 of H.R. 418, Waiver of Laws
Necessary for Improvement of Barriers at Borders 2-4 (Feb. 9, 2005), available at http://
graphics8.nytimes.com/packages/pdf/national/2008O4O8_CRS.report.pdf.

' See, e.g., 16 U.S.C. § 1456(c)(1)(B); 40 C.F.R. § 1506.11 (2008);.
35 See, e.g., REAL ID Act of 2005 § t02, reprinted in 8 U.S.C. § 1103 note (2006) (Im-

provement of Barriers at Border).
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to do with the environment may nonetheless have environmental implica-
tions if they permit the suspension of environmental laws.36 Although these
laws are not strictly environmental, I include them in my discussion because
their effect on the operation of environmental laws is no less significant.

1. Location of Authority Within the Executive Branch

If Congress exempts a specific action or category of actions from the
requirements of other laws, it is not necessary to designate an executive
officer who will exercise waiver authority in the future and who will deter-
mine when any conditions precedent to the waiver have been met. Nonspe-
cific provisions, however, vest waiver authority in an executive branch
official or council to be exercised in the future according to a set of procedu-
ral and substantive criteria. That authority may be vested in a number of
different figures.

First, waiver provisions may vest authority in the President. For exam-
ple, the CZMA37 permits the President, upon written request from the Secre-
tary of Commerce and following an appealable federal court decision that
federal agency action is not in compliance with a section of the statute, to
exempt the federal agency from compliance with the CZMA's
requirements.3"

Second, Congress may delegate waiver authority to a cabinet-level of-
ficer. Under section 102(c) of the REAL ID Act of 2005 ("Section
102(c)"), the Secretary of Homeland Security is authorized to "waive all
legal requirements ... necessary to ensure expeditious construction" of the
United States-Mexico border fence.39 Michael Chertoff, who was Secretary
of Homeland Security under President George W. Bush, invoked the Act to
suspend a wide range of environmental laws.4° Sometimes another cabinet
officer who is not responsible for granting a waiver may also have discretion
to decide whether a waiver is appropriate. For example, although it is the
Endangered Species Committee that normally decides whether waivers of
the ESA are warranted, it is the Secretary of Defense who exercises that
discretion when the waiver is justified by national security concerns.4'

Third, subcabinet officers charged with administering federal environ-
mental laws often have authority to waive those laws. The Environmental
Protection Agency ("EPA") Administrator has the authority to grant exemp-
tions to several environmental laws, including the Clean Water Act

36 For example, IIRIRA - which, as amended by the REAL ID Act, contains a broad

external waiver provision exercisable by the Secretary of Homeland Security in furtherance of
constructing fences along the United States-Mexico border - has been used specifically to
suspend environmental laws and has become the subject of intense litigation by environ-
mentalist groups. See infra Part II.B.

37 16 U.S.C. §§ 1451-1464; see also discussion infra Part III.A.
38 16 U.S.C. § 1456(c)(1)(B).
3' REAL ID Act of 2005 § 102(c)(1).
40 See infra Part IH.B.
41 16 U.S.C. § 15360).
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("CWA"), 42 the Federal Insecticide, Fungicide and Rodenticide Act
("FIFRA"), 43 and the Safe Drinking Water Act ("SDWA"). 44 The Trans-
Alaska Pipeline Authorization Act authorizes both the Secretary of the Inte-
rior and "other Federal officers and agencies" to "waive any procedural
requirements of law or regulation which they deem desirable to waive" in
order to promptly construct the trans-Alaska oil pipeline system. 45

Fourth, authority may be delegated to an executive branch commission.
CEQ, a three-member presidential council located in the Executive Office of
the President, is tasked primarily with administering NEPA, 46 and promul-
gates regulations to flesh out NEPA and define its own role.47 One such
regulation, 40 C.F.R. § 1506.11 ("Section 1506.11"), provides that
"[w]here emergency circumstances make it necessary to take an action with
significant environmental impact without observing the provisions of'
NEPA, the federal agency taking the action "should consult with [CEQ]
about alternative arrangements. '4 Similarly, the ESA 49 allows the Endan-
gered Species Committee to determine on a case-by-case basis whether to
grant exemptions from the ESA's consultation and no-jeopardy require-
ments.50 The Committee is composed of the Secretary of Agriculture, the
Secretary of the Army, the Chairman of the Council of Economic Advisors,
the EPA Administrator, the Secretary of the Interior, the Administrator of the
National Oceanic and Atmospheric Administration, and one member, ap-
pointed by the President, from each state affected by a given application."

42 33 C.F.R. § 337.7 (2008).
437 U.S.C. § 136p (2006); 40 C.F.R. § 166.2 (2008).
" 42 U.S.C. § 300g-l(b)(l)(D) (2006).
45 43 U.S.C. § 1652(c) (2006).
46 42 U.S.C. §§ 4342, 4344.
47 See, e.g., William L. Andreen, In Pursuit of NEPA's Promise: The Role of Executive

Oversight in the Implementation of Environmental Policy, 64 IND. L.J. 205, 230-42 (1989);
Aaron Ehrlich, In Hidden Places: Congressional Legislation that Limits the Scope of the Na-
tional Environmental Policy Act, 13 HASTINGS W.-Nw. J. ENVTL. L. & POL'Y 285, 288 (2007);
Paul S. Weiland, Amending the National Environmental Policy Act: Federal Environmental
Protection in the Tweny-First Century, 12 J. LAND USE & ENvrL. L. 275, 284-86 (1997).

48 40 C.F.R. § 1506.11 (2008). It is important to note that CEQ has in a sense delegated
waiver authority to itself through its promulgation of Section 1506.11. See infra note 220 and
accompanying text.

49 16 U.S.C. §§ 1531-1544 (2006).
" Id. § 1536(e). Federal agencies are required to consult with the Secretary of the Interior

to ensure any action they authorize, fund, or carry out will not be "likely to jeopardize the
continued existence of any endangered species or threatened species or result in the destruction
or adverse modification of [critical] habitat of such species." Id. § 1536(a).

" Id. § 1536(e)(3).
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2. Substantive Criteria

The substantive criteria that guide the use of waiver authority range
widely in both specificity and substance. Some statutes contain several of
the types of waiver provisions described below. 2

Waiver provisions are frequently triggered by emergencies. 3 These
emergency exemptions exist in many environmental laws, though their lan-
guage and requirements are not consistent from one statute to the next.5 4

"Emergency" is defined under some statutes, 55 but not under others, and
some agencies have defined "emergency" through the promulgation of regu-
lationsi 6 Where "emergency" is defined broadly or not at all, executive
branch officials obviously have more discretion to determine when invoca-
tion of the exemption is appropriate. Additionally, many provisions directly
exempt federal agencies or private parties from compliance in emergencies
rather than delegate discretion to an executive branch official to determine
when the provision should apply to other actors.57 My focus here is on the
latter type of exemption.

Emergency waiver provisions granting some degree of discretion also
exist in the Clean Air Act;58 the CWA;59 the Comprehensive Environmental

52 For example, the ESA contains a general exemption that has rigid procedural and sub-

stantive requirements, as well as separate exemptions for national security, disasters, and
emergencies. 16 U.S.C. §§ 1536(g), (j), (p).

53 See Michael B. Gerrard, Disasters First: Rethinking Environmental Law After Septem-
ber 11, 9 WIDENER L. SYMP. J. 223, 230 (2003).

541d.
55 See, e.g., Clean Air Act § I I0(f)(2), 42 U.S.C. § 7410(f)(2) (2006) (defining emergency

for the purpose of temporary suspensions as "a temporary energy emergency involving high
levels of unemployment or loss of necessary energy supplies for residential dwellings").

56 See, e.g., National Oil and Hazardous Substances Pollution Contingency Plan, 53 Fed.
Reg. 51,394, 51,396 (proposed Dec. 21, 1988) (noting that for purposes of responding to reme-
dial actions under the Comprehensive Environmental Response, Compensation, and Liability
Act ("CERCLA"), EPA has defined "emergency" as "a release or threat of release generally
requiring initiation of a removal action within hours of the lead agency's determination that a
removal action is appropriate.").

57 E.g., CWA § 311, 33 U.S.C. § 1321(c)(4) (2006) (suspending liability for removal costs
or damages resulting from actions "consistent with the National Contingency Plan or as other-
wise directed by the President relating to a discharge or a substantial threat of discharge of oil
or a hazardous substance"); Oil Pollution Act of 1990 § 1003, 33 U.S.C. § 2703(a) (sus-
pending liability for removal costs or damages associated with the discharge of oil or hazard-
ous substances by providing a complete affirmative defense); CERCLA § 107, 42 U.S.C.
§ 9607(d) (suspending liability for the release and threat of release of hazardous substances).
Of course, even if a statute does not delegate the power to determine whether or not the law
should apply despite the existence of an emergency, executive officials may still have discre-
tion to determine whether a law applies in the way they define "emergency" or determine
whether an emergency exists. The level of deference accorded by courts to such decisions is
unclear. Compare United States v. W.R. Grace & Co., 429 F.3d 1224, 1249 (9th Cir. 2005)
(holding EPA's invocation of CERCLA emergency exemption in asbestos removal action was
not arbitrary or capricious), with APWU v. Potter, 343 F.3d 619, 626-27 (2d Cir. 2003) (hold-
ing that EPA was incorrect in determining that anthrax removal was an emergency under
CERCLA).

58 42 U.S.C. § 7410.
59 33 C.F.R. § 337.7 (2008).
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Response, Compensation, and Liability Act ("CERCLA"); 6° the ESA;6 1

FIFRA;62 the Resource Conservation and Recovery Act ("RCRA"); 63 and
SDWA. 64 The Robert T. Stafford Disaster Relief and Emergency Assistance
Act operates more broadly to suspend the applicability of NEPA to many
disaster relief and emergency response actions.65 Similarly, the ESA autho-
rizes the President to grant exemptions in areas declared to be major disaster
areas under the Stafford Act if the President determines a project "(1) is
necessary to prevent the recurrence of such a natural disaster and to reduce
the potential loss of human life, and (2) to involve an emergency situation
which does not allow the ordinary procedures" of the ESA to be carried
out.

66

Additionally, while NEPA itself does not contain a delegation of waiver
authority for emergencies, a subsequent regulation promulgated by CEQ has
conferred on CEQ the authority to create emergency exemptions. As de-
scribed above, federal agencies may avoid the standard NEPA review re-
quirements "[w]here emergency circumstances make it necessary to take an
action with significant environmental impact without observing the provi-
sions of' the review requirements. 67 Technically, federal agencies making
use of the emergency exemption provision are still in compliance with
NEPA, since the waiver provision specifies that CEQ will make "alternative
arrangements" for compliance.68 The alternative arrangements, however, are
limited to "actions necessary to control the immediate impacts of the emer-
gency," while "[o]ther actions remain subject to NEPA review. '69 CEQ
has not defined "emergency" under NEPA,70 meaning that it retains discre-
tion in determining what circumstances merit an exemption.

Many environmental laws also contain waiver provisions with the pur-
pose of protecting national security. For example, in addition to its more
general exemption, the ESA provides that the Endangered Species Commit-
tee "shall grant an exemption for any agency action if the Secretary of De-

l 42 U.S.C. § 9606(c); 40 C.F.R. § 300.440(a)(2) (2008) ("In cases of ... emergency
actions . . . the On-Scene Coordinator (OSC) may determine that it is necessary to transfer
CERCLA waste off-site without following the requirements of this section.").

61 16 U.S.C. § 1536(p) (2006).
62 7 U.S.C. § 136p (2006) (permitting emergency exemptions at the EPA Administrator's

discretion, in consultation with the Secretary of Agriculture and the Governor of any affected
state); 40 C.F.R. § 166.2.

63 42 U.S.C. § 6973(a).
64 Id. § 300g-1 (b)(l)(D) (permitting the EPA Administrator to "promulgate an interim na-

tional primary drinking water regulation for a contaminant without making a determination for
the contaminant . . . to address an urgent threat to public health as determined by the
Administrator")..

65 Id. § 5159. The Stafford Act suspends the applicability of NEPA by excluding these
actions from the definition of "major Federal action[ ] significantly affecting the quality of
the human environment," the triggering language for NEPA. Id. § 4332.

"16 U.S.C. § 1536(p).
67 Id.
68 Id.
69 Id.
70See Natural Res. Def. Council, Inc. v. Winter, 527 F. Supp. 2d 1216, 1225 (C.D. Cal.

2008).
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fense finds that such exemption is necessary for reasons of national
security."'7

1 Similarly, some provisions delegate authority to waive laws
where doing so is in the "paramount interest" of the United States. RCRA
permits the President to exempt solid waste management facilities "of any
department, agency, or instrumentality in the executive branch" from com-
pliance with the law's requirements for one year "if he determines it to be in
the paramount interest of the United States to do so."7 Similarly, the
CZMA allows the President, following an adverse court decision, to exempt
federal agency activity from compliance with that law "if the President de-
termines that the activity is in the paramount interest of the United States. 73

Other statutes are more specific in their substantive requirements and
link them with procedural obligations. Before the Endangered Species Com-
mittee can grant an exemption under the ESA, the exemption applicant must
follow a specific application procedure and demonstrate that it has:

[C]arried out the consultation responsibilities . . . in good faith
and made a reasonable and responsible effort to develop and fairly
consider modifications or reasonable and prudent alternatives to
the proposed agency action ... ; conducted any [required] biolog-
ical assessment . . . ; and to the extent determinable ... refrained
from making any irreversible or irretrievable commitment of
resources.7

4

If these requirements are met, certain other procedural obligations follow,
and the Committee then makes an on-the-record determination about
whether to grant the exemption. The Committee is obligated to grant the
exemption if it "establishes . . . reasonable mitigation and enhancement
measures" and determines that:

[T]here are no reasonable and prudent alternatives to the agency
action; the benefits of such action clearly outweigh the benefits of
alternative courses of action consistent with conserving the species
or its critical habitat, and such action is in the public interest; the
action is of regional or national significance; and neither the Fed-
eral agency concerned nor the exemption applicant made any irre-
versible or irretrievable commitment of resources. 75

3. Procedural Requirements

The procedural requirements accompanying waiver delegations vary
widely in scope and specificity. The suspension provision for the border
fence in Section 102(c) only requires that the Secretary of Homeland Secur-

71 16 U.S.C. § 1536(j).
72 42 U.S.C. § 6961(a) (2006).
73 16 U.S.C. § 1456 (c)(1)(B).
74 Id. § 1536(g)(3)(A).
7 5 Id. § 1536(h)(1).
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ity publish notice of the waiver decision in the Federal Register; no other
procedures are required to suspend other laws.76 Other provisions require
that the recipient of the delegated waiver authority consult with the party
seeking the waiver or another part of the executive branch. NEPA's emer-
gency exemption, for instance, requires that CEQ consult with the federal
agency seeking to avoid compliance with the standard NEPA requirements. 77

The general exemption to the ESA requires extensive consultation between
the Secretary of the Interior and the Endangered Species Committee.78

Hearings, reports, and notice to the public might also be required. The
ESA general exemption specifies that the exemption applicant must follow a
specific application procedure and demonstrate satisfaction of the substan-
tive requirements outlined above.79 If those requirements are met, the Secre-
tary of the Interior must hold a hearing on the application, in consultation
with the Endangered Species Committee,80 and the Secretary must then sub-
mit a report to the Committee.8 Based on the hearing, the Secretary's report,
and any other testimony or evidence, the Committee then makes an on-the-
record determination whether to grant the exemption.82

4. The Role of Judicial Review

Most waiver provisions preserve at least some level of judicial review.
Endangered Species Committee exemption decisions under the ESA are re-
viewable in the U.S. Court of Appeals for any circuit where the exempted
agency action will take place, or in the Court of Appeals for the District of
Columbia Circuit for actions being carried out outside of any circuit. 83 Other
provisions do not make changes to the normal statutory procedures for judi-
cial review, and the Administrative Procedure Act ("APA") may keep judi-
cial review of agency actions available. 84

At least one waiver provision, however, sharply narrows the availability
of judicial review. The REAL ID Act limited judicial review of challenges
to actions taken under the REAL ID Act's external waiver provision to only
those challenges that alleged violations of the Constitution.85 Additionally,
the REAL ID Act granted exclusive jurisdiction to the federal district courts

76 REAL ID Act of 2005 § 102(c)(1), reprinted in 8 U.S.C. § 1103 note (2006) (Improve-
ment of Barriers at Border).

7740 C.F.R. § 1506.11 (2008).
78 16 U.S.C. § 1536(g) (2006); see Portland Audubon Soc'y v. Endangered Species

Comm., 984 F.2d 1534 (9th Cir. 1993) (striking down an ESA exemption for failure to follow
applicable procedures).

79 16 U.S.C. § 1536(g)(3)(A).
80 Id. § 1536(g)(4).

I' ld. § 1536(g)(5).82 ld. § 1536(h)(1).
83 Id. § 1536(n).
4See 5 U.S.C. § 702 (2006).

85 REAL ID Act of 2005 § 102(c)(2)(A), reprinted in 8 U.S.C. § 1103 note (2006) (Im-
provement of Barriers at Border).
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and made district court judgments directly appealable to the Supreme Court,
thus removing circuit courts of appeal from the process. 6

The role of judicial review may be altered in other ways. Although the
CZMA waiver provision does not technically limit judicial review, it acts to
lessen the judiciary's role in the operation of the statute. Since exemptions
under the CZMA may only be granted after an adverse court ruling,s7 it
means that court decisions regarding the applicability or requirements of the
CZMA have less finality than they might otherwise.88 Along these lines, it is
important to keep in mind that while a statute might not by its terms alter the
availability of judicial review, if a waiver provision is invoked after a court
ruling mandating compliance with the statute, it effectively limits the mean-
ingfulness of judicial review.

III. WHALES AND FENCES: Two RECENT SETS OF WAIVERS

To better understand how delegations of waiver authority are used in
practice and when and why they cause problems, it is helpful to look at a
few instances where invocations of waiver delegations became the subject of
litigation. Two recent controversies involved the operation of these delega-
tions and implicated the constitutional issues their invocation often raises.
First, in Winter v. Natural Resources Defense Council, Inc., CEQ invoked
Section 1506.11, the emergency exemption to NEPA, finding that emergency
circumstances precluded the Navy from complying with NEPA's Environ-
mental Impact Statement ("EIS") requirement in providing for the use of
MFA sonar in its training exercises.8 9 Additionally, President Bush invoked
the CZMA's waiver provision to lift the application of that law to the Navy's
use of sonar.9°

Second, a series of lawsuits have challenged the Secretary of Homeland
Security's invocations of Section 102(c) to suspend a large number of envi-
ronmental laws in the course of his efforts to construct a fence at the United
States-Mexico border. This Article focuses on two of the more prominent

86 Id. §§ 102(c)(2)(A), (C).
87 16 U.S.C. § 1456(c)(1)(B).
88 See infra Part IV.B.
89 Letter from James Connaughton, Council on Envtl. Quality, to Donald C. Winter, Sec'y

of the Navy (Jan. 15, 2008) [hereinafter CEQ Letter], reprinted in Petition for Writ of Certio-
rari app. at 233a, Winter v. Natural Res. Def. Council, Inc., 129 S. Ct. 365 (2008) (No. 07-
1239) [hereinafter Winter Petition].

90 Memorandum from President George W. Bush to the Secretaries of Defense and Com-
merce, Presidential Exemption from the Coastal Zone Management Act (Jan. 15, 2008) [here-
inafter Presidential Exemption from the CZMA], reprinted in Winter Petition, supra note 89,
app. at 231a. A complete discussion of the issues litigated in Winter is outside the purview of
this Article. For discussion of the question of the preliminary injunction standard, which ulti-
mately became the basis for the Supreme Court's decision in the case, see Lisa Lightbody,
Comment, Winter v. Natural Resources Defense Council, Inc., 33 HARV. ENvTL. L. REv. 593
(2009).
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lawsuits: Defenders of Wildlife v. ChertofflI and County of El Paso v.
Chertoff.92

Both Winter and the border fence cases were appealed to the Supreme
Court. Certiorari was granted in Winter, but on a question that arguably did
not include either of the exemption provisions at issue in that case.9 3 Al-
though the plaintiffs filed petitions for certiorari in both border fence cases,
the Supreme Court denied certiorari in both.94

A. Winter v. Natural Resources Defense Council

In Winter, NRDC sought an injunction barring the Navy's use of MFA
sonar in its training exercises in the waters off the coast of southern Califor-
nia.95 The Navy had completed an Environmental Assessment ("EA") as
required by NEPA but did not prepare an EIS.96 Instead, it issued a Finding
of No Significant Impact ("FONSI") after it concluded that the use of sonar
in its training exercises would not have a significant impact on the environ-
ment.97 NRDC then sued the Navy, arguing that its training exercises vio-
lated NEPA, the ESA, and the CZMA.9 The district court granted NRDC's
motion for a preliminary injunction on the grounds that the plaintiffs
"demonstrated a probability of success on their claims" and that the "near
certainty of irreparable injury to the environment" outweighed the possible
harm to the Navy. 99 After the Navy filed an emergency appeal, the Ninth
Circuit stayed the injunction, but ultimately concluded that an injunction
was appropriate and remanded to the district court to tailor the injunction, as
it did not find a blanket injunction to be appropriate.)°

The district court then issued a modified preliminary injunction permit-
ting the Navy's training exercises to go forward, but requiring the Navy to
implement several mitigation measures to restrict how MFA sonar would be

9" 527 F. Supp. 2d 119 (D.D.C. 2007), cert. denied, 128 S. Ct. 2962 (2008).

92 No. EP-08-CA-196-FM, 2008 WL 4372693 (W.D. Tex. Aug. 29, 2008), cert. denied,

129 S. Ct. 2789 (2009).
13 Although NRDC included extensive arguments in its Supreme Court briefing regarding

the constitutionality of CEQ's emergency exemption in this particular case, the government
petitioners questioned whether those arguments were properly before the Court. See Reply
Brief for the Petitioners at 2, Winter, 129 S. Ct. 365 (2008) (No. 07-1239) [hereinafter Winter
Petitioners' Reply Brief]; infra Part III.A.

9" County of El Paso, 129 S. Ct. 2789; Defenders of Wildlife, 128 S. Ct. 2962.
9 Winter, 129 S. Ct. at 372. The use of MFA sonar has the potential to harm individual

marine animals "by causing mass strandings, hemorrhaging around the brain, ears, and kid-
neys, acute changes in the central nervous system, and gas/fat clots in the lungs, liver, and
other vital organs," and can bring about species-level impacts by "displacing habitat and alter-
ing behavior." Lightbody, supra note 90, at 601. The precise effects that would result from
MFA sonar use in this particular set of training exercises were in dispute in Winter. Id.

96 Winter, 129 S. Ct. at 372.
97 Id. at 374.
98 Id. at 374.
99 Id. at 372, 373 (internal quotation marks omitted).
"0 Natural Res. Def. Council, Inc. v. Winter, 508 F.3d 885 (9th Cir. 2007).
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