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Scott W. Stern™

Ewer since his controversial 1991 confirmation hearings, Justice Clarence Thomas has
been the subject of ravenous popular and scholarly interest. Today, there is a veritable shelf of
books and studies analyzing his biography, his ideology, and his jurisprudence. Yet one area
has been missing from the existing literature: environmental law. Few scholars or Supreme
Court-watchers would think of Thomas as a specialist in environmental law, but for many
years that was precisely his area of expertise. Indeed, his only private sector experience was
almost three years working as a lawyer for Monsanto, an immense and powerful agrochemical
corporation. This stint was followed by two years advising Senator John C. Danforth on
environmental issues. According to two of Thomas’s biographers, when members of the newly
elected Reagan Administration sought to hire Thomas away from Danforth, their first offer
was to be an advisor to the White House on environmental policy, as that was thought to be
Thomas’s specialty.

This Article is the first to document or analyze Thomas’s environmental experience and
ideology in any depth. Drawing deeply on never-before-cited archival material, it argues that
Thomas’s environmental work was key to the development of his conservative political and
Judicial philosophy. As a young man, Thomas was fairly liberal; he grew more conservative
precisely because of his experiences at Monsanto—a pioneer in anti-environmental lobbying
and litigation—and then as a Senate aide, where he relentlessly lobbied his boss on bebalf of
corporate interests, including Monsanto’s. Archival material reflects a clear through-line, con-
necting Monsanto’s fierce opposition to government scrutiny to Thomas’s legislative work and
subsequent judging. As a Justice, Thomas has displayed a profound faith in the expertise and
importance of untrammeled private enterprise and a deep skepticism of the administrative
state. This can be observed in his many environmental opinions, not least those deciding in
Javor of Monsanto itself.

In short, Thomas judges like the chemical industry attorney he once was. This Article does
not argue that Thomas’s environmental experience is some sort of skeleton key for understand-
ing his jurisprudence; rather, it argues that this experience represents an important, and previ-
ously ignored, part of his life that played a significant role in shaping bis influential ideology.
A more rounded analysis of Thomas’s ideology is very much needed, especially as many of his
once-fringe positions gain mainstream acceptance, as many of his former clerks assume posi-
tions of power or judgeships of their own, and as the climate crisis grows ever more acute.
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INTRODUCTION

On January 14, 1980, the director of government relations at Monsanto—
an immense agrochemical corporation—wrote to Clarence Thomas, a young
legislative assistant in the office of Senator John C. Danforth, to ask for a
tavor.! Danforth was, at the time, a Republican senator from the state of Mis-
souri,? and Monsanto, which had been founded in St. Louis and was still head-
quartered nearby,> was one of Danforth’s wealthiest and most important
corporate constituents. “Attached is the proposed letter . . . for Senator Dan-
forth’s signature,” the Monsanto executive wrote, thanking Thomas for taking
time out of his “busy schedule” to discuss “the issue” with them in person.*
“Within the very near future let’s plan on having lunch together to review old
times and some of the other issues that may be of importance in this area of
chemicals,” the executive continued cordially.’ “I would like very much to keep

1. Letter from E.C. Spurrier, Dir. of Gov't Rels., Monsanto Co., to Clarence Thomas, Legis.
Assistant, Off. of Sen. Danforth (Jan. 14, 1980) (on file in Illinois Mud Turtle Folder, Box
115, John C. Danforth Papers (Accession CA 5455), State Historical Society of Missouri
[hereinafter Danforth Papers]).

2. See Danforth, John Claggett (1936-), BloGrRaPHICAL DIRECTORY OF THE U.S. CoNG.,
https://perma.cc/2N6A-88AH.

3. In the early 1950s, Monsanto moved its headquarters from St. Louis to the nearby suburb of
Creve Coeur. See DAN J. FOrRrRESTAL, FArTH, HOPE AND $5,000: THE TRIALS AND TRI-
UMPHS OF THE FIRST 75 YEARS 168 (1977). For a lyrical description of Monsanto’s subur-
ban headquarters, see CAREY GiLLAM, THE MONSANTO PAPERS: DEADLY SECRETS,
CoRPORATE CORRUPTION, AND ONE MAN’S SEARCH FOR JUSTICE 1-2 (2021).

4. Letter from Spurrier to Thomas, supra note 1.

5. Id
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up with some of the pending legislative issues that you feel will be important to
Monsanto as a corporation . . . .”

The “issue” about which the executive was writing to Thomas was the U.S.
Fish and Wildlife Service’s recent proposal to protect the Illinois mud turtle by
designating certain areas in Missouri, Illinois, and Iowa as “Critical Habitat”
for the turtles, thus impeding Monsanto’s ability to use and develop the land
around one of its plants.” In response, Monsanto had commissioned its own
study, purporting to demonstrate that the mud turtle was not in need of protec-
tion, and it wanted Danforth to communicate this to the Fish and Wildlife
Service (“the Service”).® Eleven days later, Danforth did just that, lambasting
the Service for its “apparently shabby treatment of Monsanto.” And though
the Service’s director replied that it had sent Monsanto’s study to nine turtle
specialists, eight of whom had “severely criticized” its methods, within a few
months the Service had dropped its proposal to protect the mud turtle.’* Mon-
santo’s director of environmental operations wrote to Danforth, thanking him
and his stafft—“especially Clarence Thomas.”*

On its face, this might seem to be a rather unremarkable exchange. Lob-
byists drafting letters for legislators was not uncommon at the time,'> and the
influence of the chemical industry on legislators and administrative agencies has
been well-documented.” Yet this exchange has significance because of the leg-

6. 1Id

7. See Critical Habitat Reproposed for Illinois Mud Turtle, Desert Tortoise Population, 5 ENDAN-
GERED SPECIES TECHNICAL BuLL. 10, 10 (1980) (on file in Illinois Mud Turtle Folder,
Box 115, Danforth Papers); Press Release, John C. Danforth, A Bird in the Hand Is Worth
Two Turtles in the Mud (Feb. 18, 1980) (on file in Illinois Mud Turtle Folder, Box 115,
Danforth Papers).

8.  See LGL EcorocIicAL RscH. Assocs., SUMMARY: MONSANTO AND THE ILLINOIS MUD
TURTLE (on file in Illinois Mud Turtle Folder, Box 115, Danforth Papers); Draft Letter to
Director of U.S. Fish & Wildlife Service (1980) (on file in Illinois Mud Turtle Folder, Box
115, Danforth Papers).

9. Letter from John C. Danforth, Sen., to Lynn Greenwalt, Dir., U.S. Fish & Wildlife Serv.
(Jan. 23, 1980) (on file in Illinois Mud Turtle Folder, Box 115, Danforth Papers).

10.  Letter from Will D. Carpenter, Env't Operations Dir., Monsanto Co., to John C. Danforth,
Sen. (July 7, 1980) (on file in Illinois Mud Turtle Folder, Box 115, Danforth Papers).

11.  Id; see also Letter from Will D. Carpenter, Env’t Operations Dir., Monsanto Co., to John
C. Danforth, Sen. (Feb. 8, 1980) (on file in Illinois Mud Turtle Folder, Box 115, Danforth
Papers) (“We certainly appreciate the efforts of Clarence Thomas, and the sympathy and
assistance we received from your office.”).

12.  See, e.g., Allegations of Improper Lobbying by Department of Defense Personnel of the C-5B and
B-1B Aircraft and Sale to Saudi Arabia of the Airborne Warning and Control System: Hearing
Before the Investigations Subcomm. of the H. Comm. on Armed Services, 97th Cong. 10-11
(1982).

13.  See, e.g., ELLEN GRIFFITH SPEARS, BAPTIZED IN PCBs: RACE, POLLUTION, AND JUSTICE
IN AN ALL-AMERICAN TowN 163-66 (2014); JACQUELINE VAUGHN SWITZER, GREEN
BackrasH: THE HisTORY AND PoLiTics OF ENVIRONMENTAL OPPOSITION IN THE U.S.
111-12 (1997).
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islative aide at its center: Clarence Thomas—the longest-serving Justice on the
current U.S. Supreme Court. Indeed, this exchange exemplifies a more broadly
important—and shockingly little-known—aspect of Justice Thomas’s life: that
his career and judicial philosophy are inextricably linked to the field of environ-
mental law. Indeed, Thomas’s on/y private sector experience was almost three
years working as a lawyer for Monsanto, and this stint was followed by two
years advising Senator Danforth on environmental and energy issues. When
members of the newly elected Reagan Administration sought to hire him away
from Danforth, their first offer was to be an advisor to the White House on
energy and environmental policy, as that was thought to be Thomas’s
specialty.'

This Article is the first to document or analyze Thomas’s environmental
experience and ideology in any depth. Drawing on never-before-cited archival
materials, it argues that Thomas’s environmental work was key to the develop-
ment of his conservative political and judicial philosophy. As a young man,
Thomas was fairly liberal; he grew more conservative precisely because of his
experiences at Monsanto—a pioneer in anti-environmental lobbying and litiga-
tion—and then as a Senate aide, where he relentlessly lobbied his boss on be-
half of corporate interests, including Monsanto’s. Archival materials document
a clear through-line, connecting Monsanto’s fierce opposition to government
scrutiny to Thomas’s legislative work and subsequent judging. As a Justice,
Thomas has displayed a profound faith in the expertise and importance of un-
trammeled private enterprise and a deep skepticism of the administrative state.
This can be observed in his many environmental opinions, not least those de-
ciding in favor of Monsanto itself. In short, Thomas judges like the chemical
industry attorney he once was. This Article does not argue that Thomas’s envi-
ronmental experience is some sort of skeleton key for understanding his juris-
prudence; rather, it argues that this experience represents an important, and
previously ignored, part of his life that played a not insignificant role in shaping
his influential ideology.

Scholars have hardly paid short shrift to Justice Thomas over the years,
and today there is a veritable shelf of books and articles specifically devoted to
analyzing him. These include a number of biographies® and a series of studies

14. KeviN MERIDA & MicHAEL A. FLETCHER, SUPREME DiscoMFoRrRT: THE DIVIDED
SouL or CLARENCE THOMAS 152 (2007).

15.  See id.; KN FOSkETT, JuDGING THOMAS: THE Lire AND TiMES OF CLARENCE THOMAS
(2004); JoHN GREENYA, SILENT JusTICE: THE CLARENCE THOMAS STORY (2001); AN-
DREW PeyTON THOMAS, CLARENCE THOMAS: A BioGrarHYy (2001) [hereinafter
TrOMAS, CLARENCE THOMAS]; JANE MAYER & JiLL. ABRAMSON, STRANGE JUSTICE:
THE SELLING OF CLARENCE THOMAS (1994); see also Davip A. KAPLAN, The Right
Flank, in THE MosT DANGEROUS BRANCH: INSIDE THE SUPREME COURT IN THE AGE
or Trump 134 (2018); JEFFREY TOOBIN, Writing Separately, in THE NINE: INSIDE THE
SECRET WORLD OF THE SUPREME COURT 116 (2007). There is also a biography for young
readers. See NOrRMAN L. MacHT, CLARENCE THOMAS: SUPREME COURT JUSTICE (1995).
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of his ideology.' In addition, Justice Thomas himself has written an autobiog-
raphy, My Grandfather’s Son,'” for which he received a $1.5 million advance®
and which reached number one on the New York Times nonfiction bestseller
list."

Yet none of these books or articles dwelt in any detail on Thomas’s corpo-
rate work for Monsanto, his environmental work for Danforth, or his broader
environmental philosophy. In writing about Thomas’s life and jurisprudence,
scholars have focused almost exclusively on his philosophy with respect to race.
This scholarship is insightful and critically important, but it overlooks other
significant sources of his ideology. Indeed, archival materials suggest that
Thomas himself is frustrated by the relatively narrow scholarly focus in inter-
pretations of him. A more rounded analysis of Thomas’s ideology is very much
needed, especially considering the breadth of his influence; an astounding num-
ber of Thomas’s former clerks have recently assumed positions of power or

16. See CorEy RoBIN, THE ENiGMA oF CLARENCE THOMAS (2019); MYRON MAGNET,
CLARENCE THOMAS AND THE LosT CoONSTITUTION (2019); ANDERS WALKER, THE
BurNING Housk: Jim CRow AND THE MAKING OF MODERN AMERICA 4-5, 223-29
(2018); RaLpH A. RossuM, UNDERSTANDING CLARENCE THOMAS: THE JURISPRUDENCE
OF CONSTITUTIONAL RESTORATION (2014); ScoTT Doucras GERBER, FIRST PRINCI-
PLES: THE JURISPRUDENCE OF CLARENCE THOMAS (1999); RoNALD SURESH ROBERTS,
CLARENCE THOMAS AND THE TouGH Love CrRowD: COUNTERFEIT HEROES AND UN-
HAPPY TRUTHS (1995); William ]. Aceves, 4 Distinction with a Difference: Rights, Privileges,
and the Fourteenth Amendment, 98 TEX. L. REv. ONLINE 1 (2019); William S. Consovoy &
Nicole Stelle Garnett, “To Help, Not to Hurt’: Justice Thomas’s Equality Canon, 127 YALE L.J.
F. 221 (2017); Cedric Merlin Powell, Justice Thomas, Brown, and Post-Racial Determinism,
53 WasHBURN L.J. 451 (2014); Nicole Stelle Garnett, But for the Grace of God There Go I:
Justice Thomas and the Little Guy, 4 N.Y.U. J.L. & LIBERTY 626 (2009); Steven B. Licht-
man, Black like Me: The Free Speech Jurisprudence of Clarence Thomas, 114 PENN. ST. L. REV.
415 (2009); Hannah L. Weiner, Note, The Next “Great Dissenter”? How Clarence Thomas Is
Using the Words and Principles of Jobn Marshall Harlan to Craft a New Era of Civil Rights, 58
Duke L.J. 139 (2008); Tomiko Brown-Nagin, The Transformative Racial Politics of Justice
Thomas: The Grutter v. Bollinger Opinion, 7 U. PA. J. Const. L. 787 (2005); Kendall
Thomas, Reading Clarence Thomas, 18 NAT'L BLack L.J. 224 (2004); Nancie G. Marzulla,
The Textualism of Clarence Thomas: Anchoring the Supreme Court’s Property Rights Jurispru-
dence to the Constitution, 10 J. GENDER Soc. PoL'y & L. 351 (2002); Catharine Pierce
Wells, Clarence Thomas: The Invisible Man, 67 S. CAL. L. Rev. 117, 145-46 (1993); Lee
Sigelman & James S. Todd, Clarence Thomas, Black Pluralism, and Civil Rights, 107 PoL.
Scr. Q. 231 (1992). In 2000, there was also an entire issue of the Regent University Law
Review dedicated to Thomas’s jurisprudence. See 12 REGENT U. L. REv. 313 ef seg. (2000).

17. CLARENCE THOMAS, My GRANDFATHER'S SON: A MEgmoIR (2007) [hereinafter
THomas, My GRANDFATHER’S SON].

18. Kevin Merida, To Cite a “Mockingbird”, WasH. PosT (Oct. 1, 2007), https://perma.cc/
Q2GB-RG49.

19. Dwight Garner, Inside the List, N.Y. TiMEs (Oct. 21, 2007), https://perma.cc/QXW4-
JGLS6.
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judgeships of their own.® Further, as the climate crisis becomes ever more
acute, the Court is likely to decide many significant environmental cases; in this
context, Thomas’s background is highly relevant to environmental plaintiffs.
Finally, his environmental ideology matters because, as numerous commenta-
tors have argued, Thomas—the senior Associate Justice on an increasingly con-
servative Court—is arguably the nation’s most influential jurist.”!

This Article proceeds as follows. Part I recounts the existing biographical
accounts and ideological interpretations of Clarence Thomas, with a particular
focus on what they omit—namely, his chemical industry background and envi-
ronmental jurisprudence. Part II seeks to provide crucial context for Thomas’s
political and legal development by tracing the remarkable political and legal
activities of Monsanto in the years when Thomas worked for the chemical firm.
Part III shows the influence of the chemical industry on Thomas’s subsequent
career—first in his work for Senator Danforth, and then in his work as a judge
and ultimately justice. Part IV briefly considers the real-world consequences of
Thomas’s environmental ideology—with an examination of the justiciability of
environmental injustice in Thomas’s own childhood home of Savannah. The
conclusion considers whether, in light of the information discussed in this Arti-
cle, Thomas should recuse himself more often than he does now.

Finally, a note on sources. This Article is based primarily on research in
the papers of Senator Danforth, held by the State Historical Society of Mis-
souri, as well as six archival collections held in libraries ranging from New York
to Georgia to California; extensive research in newspapers, trade publications,
and secondary sources; a database of millions of pages of once-secret chemical
industry documents based at Columbia University and the City University of
New York;?? and an in-depth reading of Thomas’s judicial opinions (from both

20.  See Emma Green, The Clarence Thomas Effect, ATLANTIC (July 10, 2019), https://perma.cc/
2T2X-T5WL (“The most significant part of Thomas’s legacy, however, may take shape long
after he has stopped writing opinions. Personnel is policy. Thomas’s vast network, more than
that of any other justice, has defined President Donald Trump’s administration and the
federal judiciary Trump has built. Through his clerks and mentees, the notoriously silent
justice may end up with an outsize voice in the legal system for years to come.”).

21. Jeffrey Toobin, Clarence Thomas Is the New Chief Justice, CNN (July 22, 2021), https://
perma.cc/9PKJ-KLCM (arguing that Thomas’s seniority on a Court with six Republican-
nominated Justices has functionally made him Chief Justice); William McGurn, God Save
the Clarence Thomas Court, WALL ST. J. (May 24, 2021), https://perma.cc/CK3F-XZK3
(arguing that recent “circumstances have now made it as plausible to speak of the Thomas
court as the Roberts court”); Randall Kennedy, The Apparatchik: The Rise of Clarence Thomas,
NatioN (Oct. 29, 2019), https://perma.cc/R57L-94JF (“Thomas’s influence is now poised
to grow as the federal judiciary lurches to the right . . . .”); Jeffrey Toobin, Partners: Will
Clarence and Virginia Thomas Succeed in Killing Obama’s Health-Care Plan?, NEW YORKER
(Aug. 21, 2011), https://perma.cc/KB37-EY3D (“Thomas’s views are now being followed
by a majority of the Court in case after case.” (quoting the legal scholar Akhil Amar)).

22. Merlin Chowkwanyun, Gerald Markowitz & David Rosner, Abouz, Toxic Docs (2018),
https://perma.cc/QF32-SKNX.
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the Supreme Court and D.C. Circuit).” I relied on these sources in large part
because other documents—which could potentially be even more revelatory—
either no longer exist or are unavailable to researchers.* Although I do draw
from many documents from Monsanto’s archival records, held by Washington
University in St. Louis, careful readers will note an absence of any Monsanto
records related to Thomas’s time at the company. This is because there are 7o
files from the general counsel’s office in the archival papers Monsanto gave to
Washington University.?* One scholar of chemical industry history told me that
the Monsanto papers “have clearly been carefully culled.”?

Further, even if these documents did exist in Monsanto’s papers, access to
this collection is tightly controlled by the company itself. To gain access to the
Monsanto papers I cited in this study, I had to write to a representative of
Bayer (the conglomerate that now owns Monsanto), identify specific files, and
explain the purpose of my research.?” Seeking to balance truth and vagueness, 1
wrote that I was doing research for “a paper about the early career of Clarence
Thomas (who worked at Monsanto from 1977 to 1979).”® My request was
promptly granted.? Finally, one other potentially fruitful source of documents
initially appeared to be the Chemical Industry Archives, which, according to its
creator, the Environmental Working Group (“‘EWG”), was, as of 2016, “a
searchable database containing thousands of internal documents from chemical
makers and their trade associations . . . .”® When I went looking for this
database, however, it was nowhere to be found online. I wrote to EWG, asking
“how I might be able to access this site—or, if it is no longer online, how I
might be able to access the material in the Archive?”' EWG’s general counsel
replied, “Unfortunately, we no longer have the ability to share this informa-

23.  Note, however, that because of the brevity of Thomas’s time on the D.C. Circuit, nearly all
of the analysis is of his Supreme Court opinions.

24. In his autobiography, Thomas mentions “digging through dusty boxes full of half-forgotten
files,” so it is possible that he possesses records of his time at Monsanto. THOMAS, My
GRANDFATHER’S SON, supra note 17, at ix.

25. E-mail from Miranda Rectenwald, Curator of Loc. Hist., Wash. U. Libr., to author (Oct.
14, 2019) (on file with author).

26. E-mail from Ellen Griffith Spears, Professor, Univ. Ala., to author (Nov. 6, 2019) (on file
with author).

27. E-mail from Rectenwald to author, supra note 25.

28.  E-mail from Scott W. Stern, author, to Ann Young, Principal Info. Scientist, Monsanto Co.
(Oct. 16, 2019) (on file with author).

29. E-mail from Ann Young, Principal Info. Scientist, Monsanto Co., to author (Oct. 16, 2019)
(on file with author).

30. Letter from Ken Cook, Thomas Cluderay, & Nneka Leiba to EPA Off. of Pollution Pre-
vention & Toxics (Aug. 16, 2016), https://perma.cc/VRL9I-USPK.

31. E-mail from Scott W. Stern, author, to EWG Requests (Nov. 13, 2019) (on file with
author).
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tion.” It seems likely that this vital archive was shuttered under threat of
litigation.

Such restrictions and limitations undoubtedly chill scholarly inquiry; it is
no exaggeration to claim that they are contrary to the interests of justice.®

I. A PORTRAIT OF THE JUSTICE AS A YOUNG MaAN

The following Part explores the existing biographical (and autobiographi-
cal) accounts of Justice Thomas’s life, as well as the existing interpretations of
his fairly sudden turn to conservatism as a young adult. In spite of the ample
biographical and other scholarly studies of Thomas, this Part shows that no
scholar has focused on his years at Monsanto or as an environmental aide for
Senator Danforth; nor has any scholar considered the role these years might
play in explaining Thomas’s conservatism. Yet without a deep analysis of the
influence of the chemical industry on the Supreme Court’s most conservative
justice, these interpretations are incomplete.

A.  Biographical Accounts of Thomas’s Early Years

Clarence Thomas was born on June 23, 1948, in a wooden shack in Pin
Point, Georgia, a small settlement about fifteen miles southeast of Savannah.3*
Thomas himself would describe Pin Point’s residents as engaged in “a daily
struggle for the barest of essentials,” and these remarkably spare beginnings
would form the foundational narrative of his life. Chroniclers of Thomas’s life
have focused on his Pin Point origins, in large part because his early years be-
came central to overcoming the opposition to his Supreme Court nomination.*
As Thomas’s biographers Kevin Merida and Michael A. Fletcher have noted,
“White House advisers were so enraptured by the idea of Thomas as a Jim
Crow-era child of deprivation—his family’s wooden shack insulated only with
newspapers, the kerosene lamps, the outhouse shared with neighbors—that
they decided the road to confirmation led straight through Pin Point.”” Advi-
sors dubbed this the “Pin Point strategy,” and it would be enormously success-
ful’*—although, as Merida and Fletcher, as well as other Thomas biographers,
Jane Mayer and Jill Abramson, have shown, most of Thomas’s childhood was

32. E-mail from Caroline Leary to author (Nov. 14, 2019) (on file with author).

33. See Kirsten Weld, No Democracy Without Archives, Bos. Rev. (July 9, 2020), https://
perma.cc/3W3J-5277.

34. MAYER & ABRAMSON, supra note 15, at 33. For the most in-depth background of Pin Point
and Thomas’s roots, see THOMAS, CLARENCE THOMAS, supra note 15, at chs. 1-3.

35. THoMAS, MY GRANDFATHER’S SON, supra note 17, at 3—4.

36. “[Wlithout Pin Point, Thomas would never have made it to the Supreme Court.” MERIDA
& FLETCHER, supra note 14, at 36; see also MAYER & ABRAMSON, supra note 15, at 31.

37. MERIDA & FLETCHER, supra note 14, at 36.

38. Id
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spent in relative privilege, in the comfortable Savannah home of his grandfa-
ther,® one of the area’s wealthiest Black businessmen.

Although Thomas’s first year of schooling was spent in segregated Geor-
gia elementary schools, his grandfather soon moved him to private school.”!
Thomas continued in local Catholic schools until the tenth grade, when he
entered a formerly all-white Catholic boarding school.#? After high school,
Thomas initially attended a Catholic seminary in Missouri, intending to be-
come a priest, but he left the fold after enduring the racism of his white class-
mates.”> Thomas transferred to Holy Cross College in Massachusetts. He
thrived in college, becoming involved in Black nationalist student organizations
and excelling academically, eventually earning admission to Yale Law School.*

Thomas’s time at Yale has been a subject of considerable interest for de-
cades,® in part because of his well-known disdain for the elite law school* (at
least until recently). Thomas was a decidedly average student at Yale.”® As he
approached graduation, he desperately wanted to become a corporate lawyer,
but, in part because of his unremarkable academic record and in part because of

39. According to Mayer and Abramson, Thomas moved to the home of his grandfather, Myers
Anderson, after Thomas and his brother inadvertently burned their house to the ground.
MAYER & ABRAMSON, supra note 15, at 36. Thomas himself claimed not to know “the
whole story” of why he was sent to live with his grandfather but thinks the “main reason” was
that his mother simply could not take care of him and his brother. THOMAS, MY GRANDFA-
THER’S SON, supra note 17, at 8.

40. All four of these biographers have pointed out that neighbors, family, and subsequent ob-
servers disagreed with Thomas’s characterization of himself. Indeed, one Savannah civil
rights leader whom Thomas claimed to idolize watched him grow up and described his
upbringing as “a select, pampered development that wasn’t the experience of the vast major-
ity of blacks.” MAYER & ABRAMSON, supra note 15, at 37-41; see MERIDA & FLETCHER,
supra note 14, at 36.

41. FOSKETT, supra note 15, at 52-54; THomAS, CLARENCE THOMAS, supra note 15, at 63-69.

42. FOSKETT, supra note 15, at 72; see also Juan Williams, 4 Question of Fairness, ATL.
MonTHLY, Feb. 1987, at 74. Interestingly, Thomas later disputed this account and mini-
mized the hardships he faced in boarding school and seminary. See Thomas’s handwritten
annotations in Norman Macht, Clarence Thomas: Supreme Court Justice 36-37 (draft man-
uscript) (on file in Folder 34, Box 6, Series 3, Norman Macht Collection, DeGolyer Library,
Southern Methodist University) [hereinafter Macht Draft].

43. FOSKETT, supra note 15, at 90-91; GREENYA, supra note 15, at 48—49.

44. Tuomas, CLARENCE THOMAS, supra note 15, at ch. 7; GREENYA, supra note 15, at 57-60.
For more on Thomas’s Holy Cross days, see DIANE BRADY, FRATERNITY (2012).

45.  See, e.g., Sarah R. Siskind, Clarence Thomas Breaks Seven Years of Silence to Insult Yale, HARV.
CriMsON (Mar. 8, 2013), https://perma.cc/HSWM-J3NN; Justice Thomas Mocks Value of
Yale Law Degree, Fox NEws (Oct. 22, 2007), https://perma.cc/YQ3A-QK4Q.

46. TOOBIN, supra note 15, at 105-06.

47.  Joan Biskupic, Clarence Thomas Reconciles with Yale After Bitter Years, REUTERs (May 30,
2012), https://perma.cc/Y3RM-U5YC.

48. MAYER & ABRAMSON, supra note 15, at 60.
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discriminatory employment practices, he could not get hired.* Yet, as
Thomas’s time in law school wound down, John C. Danforth—the ambitious,
young attorney general of Missouri (and a Yale Law School graduate him-
self)—came to New Haven “expressly to recruit a black lawyer for his office.”
A professor recommended Thomas, and soon the young lawyer had moved to
St. Louis to begin working for Danforth in a tiny, windowless basement office,
well aware that the compensation would be “611,000 a year and all the gruel I
could eat.”

Thomas served as an assistant attorney general in Missouri for three years,
a position that, according to Mayer and Abramson, “provided him with his only
real litigation experience.”? Initially, he argued a number of criminal appeals,
although his practice soon shifted to regularly representing the state Depart-
ment of Revenue.’? Late in 1976, Danforth was elected to the U.S. Senate, and
Thomas, who could have taken a job in his legislative office in Washington,
D.C,, decided it was time to move on—and make some money.** Danforth
helped his young employee secure a position in the general counsel’s office at
Monsanto,” a powerful Missouri-based conglomerate that was looking to hire
Black attorneys.® Upon joining Monsanto in January 1977, Thomas immedi-
ately doubled his salary, becoming better paid than even lawyers at big firms in
St. Louis.”” He joined a staff of more than fifty lawyers, moving from his win-
dowless basement workplace to a “comfortable office with glossy new furniture
and company-provided artwork on the walls.”

Thomas’s responsibilities at Monsanto included drafting contracts, advis-
ing managers on legal matters, dealing with “liability issues concerning the
transportation and disposal of hazardous waste,” and registering pesticides and

49. FOSKETT, supra note 15, at 130-31; THoMAs, CLARENCE THOMAS, supra note 15, at
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have the rejection letters from Atlanta firms. See GREENYA, supra note 15, at 70.
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herbicides with federal agencies—including Roundup, which soon became one
of the company’s best-known (and most-litigated) products.”® As Mayer and
Abramson wrote, “T'homas’s experience at Monsanto enabled him to develop a
useful expertise in the emerging field of environmental law.”

Few of Thomas’s biographers have paid much attention to his years at
Monsanto, and a number have overlooked his time there—his only experience
in private practice—altogether.® Merida and Fletcher noted that he was one of
only two Black lawyers in the office,> and Thomas would later recall com-
plaining about the company’s failure to advance “talented blacks.”®® Andrew
Peyton Thomas, in his sympathetic account of Thomas’s life, observed that the
young lawyer was unprepared for “the tedium of corporate practice at Mon-
santo,”®* and multiple biographers have documented Thomas’s frustration with
his failure to move through the ranks quickly enough.®® Thomas himself de-
scribed his years at Monsanto as among “the happiest times of my life,” in large
part because it was during this moment that he grew closer to his brother,* but
he remembered initially feeling bored and stifled by the corporate work, though
he grew to enjoy it more once he started working on “Monsanto’s waste-dispo-
sal contracts.”” Nonetheless, he soon came to view his move to Monsanto as “a
mistake.”%

Thomas left Monsanto in August of 1979, but his biographers differ on
the question of who instigated that departure. According to Mayer, Abramson,
and Foskett, Senator Danforth—“[a]nxious to integrate his Senate office”—
sought out his former employee, offering him a job as a legislative assistant in
Washington.® Thomas took the job on the condition that his assignments not
be related to race.”” According to more detailed accounts by Merida, Fletcher,
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and Andrew Thomas, the young lawyer had grown “restless” in corporate life
and once again relied on a well-connected boss to find a new job” (Thomas
himself claimed he was recruited by Danforth’s chief of staff.)”> He moved into
Room 239 of the Russell Senate Office Building, returning to a far sparer gov-
ernment office.” “He arrived in the nation’s capital a lowly stafter for a little-
known senator,” wrote Andrew Thomas.”

For the next two years, Thomas handled energy, environmental, and pub-
lic works matters for Danforth, advising the senator on legislation related to
these areas.” “These areas of public policy were not exactly of sizzling interest
to most budding policy wonks,” Andrew Thomas noted, but the Organization
of Petroleum Exporting Countries (“OPEC”)’s decision to raise oil prices—
which sent the American economy plummeting into a recession—raised the
stakes and the profile of his work.”® Thomas was not considered an especially
“gifted” member of Danforth’s staff, but, wrote Mayer and Abramson, “his am-
bitions were extraordinary.””” In a lunch with a St. Louis reporter, Thomas
“announced that the spot he wanted was nothing less than a seat on the U.S.
Supreme Court.””®

In November of 1980, Ronald Reagan was elected President, an event that
would change Thomas’s life. The White House was aware of political shifts in
the Black community, and wanted to elevate a number of Black conservatives to
positions in the Reagan Administration.” A small but increasing share of Black
voters were turning right in the late 1970s and early 1980s, and Reagan had
carefully cultivated their votes.® Theirs was a “far more conservative” form of
conservatism, “reject[ing] the old ideas of segregated economies and communi-
ties and argu[ing] for thoroughgoing engagement by blacks in larger capitalistic
society.”! Thomas fit neatly within this new coterie of “more conservative”
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note 15, at 175.

72. THOMAS, MY GRANDFATHER’S SON, supra note 17, at 119-20.
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Black conservatives.®? In December 1980, just weeks after Reagan was elected,
there was a historic gathering of Black conservatives at San Francisco’s Fair-
mont Hotel, headlined by the Black economist Thomas Sowell and Reagan’s
“righthand man” Edwin Meese.®*> Many of the conference’s attendees soon as-
sumed positions of power in the Reagan Administration.®* Thomas—identified
as “a young aide to Sen. John Danforth” speaking “with barely controlled exhil-
aration”—was quoted in the Washington Post as saying, “It’s really kind of good
to be here because someone might agree with me for a change.”> A day later, a
lengthy profile of Thomas appeared in the Posz, describing him as “work[ing]
only on energy, environment and public works policy for Sen. Danforth, staying
away from black issues . . . .”® This generated a lot of attention for the young
staffer¥—the “beginning of public exposure that would change [his] life and
raise [his] blood pressure.”s®

A few months later, Thomas received a call from the Office of Presidential
Personnel, with a job offer.?” According to two of Thomas’s biographers, the
presidential staffers invited him to become an advisor to the White House on
environmental and energy policy, but Thomas declined, apparently considering
the position too junior.” The Administration quickly called back with a new
offer.”t Although Thomas had told the Posz in 1980, “If I ever went to work for
the [Equal Employment Opportunity Commission (“EEOC”) or did anything
directly connected with blacks, my career would be irreparably ruined,”? he
accepted a job as assistant secretary for civil rights in the Department of Educa-
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tion, followed a year later by a position as chairman of the EEOC.” In these
positions, he did work on race issues, but apparently felt some degree of “isola-
tion” because “of the perceived anti-minority views of our Administration” and
the “tremendous hostility toward Black appointees by other Blacks.”* Nonethe-
less, he was finally on the fast-track to power.

After President George H.W. Bush nominated Thomas to the D.C. Cir-
cuit in 1989, Senator Strom Thurmond testified during Thomas’s confirmation
hearing to the nominee’s “impressive background,” noting that “[f]rom 1977 to
1979, he worked for Monsanto Co. handling corporate matters, such as anti-
trust, contracts, and governmental regulation,” and that from 1979 to 1981
Thomas worked for Danforth on “issues relating to energy, environment, Fed-
eral lands, and public works.” A year later, after Bush nominated Thomas to
the Supreme Court, an attorney at Baker & Hostetler, testifying before the
Senate Judiciary Committee on behalf of a national organization of Black
Republicans, lauded Thomas’s “wealth of experience,” adding, “having worked
as an attorney for Monsanto Corp., he could be the only Justice to have worked
in the corporation counsel office of a major company.”™® This experience was
not, of course, the focus of Thomas’s confirmation hearings; rather, credible
allegations of sexual harassment by lawyer Anita Hill nearly stopped Thomas’s
ascent to the Court—and have dogged him ever since.”” Nonetheless, the Sen-
ate confirmed Thomas in late 1991, and he has served on the Supreme Court
ever since. He is its longest-serving current Justice.
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B.  Previous Interpretations of Thomas’s Turn to the Right

Thomas and his many biographers agree that he spent the first several
decades of his life as a liberal. At eighteen, he registered to vote as a Democrat,
and well into his thirties he was still voting for that party’s presidential nomi-
nees.”® He noted in his memoir that his first trip to Washington, D.C., was to
protest the Vietnam War.”” In college, he read the autobiography of Malcolm X
and became enthusiastic about Black pride and Black nationalism; he later
wrote of himself, “I was an angry black man.”'® In his first years of law school,
Thomas “devoted time to fighting discrimination and poverty by working at
New Haven’s Legal Assistance Association,” spent a summer working for a civil
rights law firm, and “planned to work on a study of racial discrimination in the
grading of southern bar exams . . . .”1%" At the same time, he became more and
more alienated from the Catholic faith of his youth.!®® Yet Thomas would later
take care to emphasize that, even in his youth, he was no radical: “As much as I
hated the injustices perpetrated against blacks in America, I couldn’t bring my-
self to hate my own country, then or later.”1%

Thomas and his biographers also agree that his years at Yale marked the
beginning of his political transformation.’®* Though he had read Ayn Rand in
college and later reflected that “my political thinking was moving as my time at
Holy Cross drew to an end,”® it was at Yale that what he viewed as the smug
condescension of his privileged, white, dogmatically liberal classmates moved
Thomas to the right.’% “At least southerners were up front about their bigotry:
you knew exactly where they were coming from, just like the Georgia rattle-
snakes that always let you know when they were ready to strike,” Thomas later
wrote of his feelings at the time.’” “Not so the paternalistic big-city whites who
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offered you a helping hand so long as you were careful to agree with them, but
slapped you if you started acting as if you didn’t know your place.”’®® He came
to view liberalism as a “dilettantish affectation,”® and, though he did not yet
identify as a conservative, his classmates began to notice a shift in his think-
ing."% During law school, Thomas had a discussion with an acquaintance about
mandatory motorcycle helmet laws that led him to the conclusion: “When the
government assumes that responsibility, it takes away your freedom—and
wasn’t freedom the very thing for which blacks in America were fighting?”'!!
Still, Thomas had far to go on his journey to the right. He voted for
George McGovern, the Democratic Party presidential nominee, in 1972,
and, when a professor recommended him to Danforth in 1974, the professor
worried “that Thomas seemed too left-wing for the Republican attorney gen-
eral.”3 It was in 1975, while he was working in the Missouri Attorney Gen-
eral’s office, that a coworker handed Thomas a review of a book called Race and
Economics, by Thomas Sowell, remarking, “It’s about another black guy who
thinks like you.”"** Reading the review literally left Thomas breathless.!> “I felt
like a thirsty man gulping down a glass of cool water,” he later wrote.!¢ In Race
and Economics, Sowell argued that, throughout American history, various ethnic
and immigrant groups had overcome prejudice and achieved wealth by depend-
ing on “self-reliance,” rather than government aid or protection."'” This thesis
rang true for Thomas, reminding him of his self-reliant grandfather, and
launching him “into a fresh round of soul searching.”® Yet it is important to
note that, according to Thomas, Sowell’s writing did not actually move him to
the right; reading Race and Economics “didn’t turn me into a conservative, much
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less a Republican,” Thomas later reflected.! Rather, it gave him a vocabulary
and a confidence to express positions he already held.?’

In any case, his introduction to Sowell sent Thomas on a fast track to
libertarian conservatism. After reading Sowell, he began to “read others—
Hayek, Paul Johnson, there’s a whole range of people. I've been through the
Ayn Rand period.”?! He became more outspoken about his conservative beliefs
at the office, fulminating against school integration, affirmative action, busing,
federal intervention to ameliorate race relations, and the civil rights establish-
ment,'?? “surprising Danforth with his zeal.”? Meanwhile, representing the
State of Missouri on criminal appeals helped to shift Thomas’s thinking on the
racism of the criminal justice system to the right. He used to believe that “most
imprisoned blacks [were] political prisoners,” but after opposing the appeal of a
Black man convicted of raping a Black woman, he changed his mind: “Until
then I had ignored the obvious implications of black-on-black crime rates. Af-
ter I worked on that case, I knew better than to assume that whites were re-
sponsible for all the woes of blacks, and stopped throwing around the word
‘oppression’ so carelessly.”?* Thomas later claimed that when he began working
at Monsanto in 1977, he thought of himself as “an independent.”? Three years
later, in the fall of 1980, he would officially change his party registration to
Republican.!?¢

The time in between—encompassing Thomas’s years at Monsanto and a
year working on environmental matters in Danforth’s senate office—were thus
pivotal to his political journey. Thomas’s much higher salary at Monsanto al-
most certainly made him more sympathetic to the Republican Party’s economic
platform, and he came to see welfare, affirmative action, and the broader gov-
ernment safety net as undermining individuals’ ability to help themselves.'?”
Thomas would later recall a conversation during his Monsanto years in which
he told his brother that his brother would get more conservative “as soon as he
started paying the taxes to finance [the Democratic] party’s pipe dreams.” A
few years later, as a congressional staffer, Thomas met Sowell, who would, in
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turn, invite Thomas personally to the Fairmont conference'”—his metaphori-
cal “first visit to Mecca,” according to one biographer.’® In the years to come,
Thomas would come to consider Sowell “not only an intellectual mentor, but
my salvation.”3! Thomas also began forming connections with other well-con-
nected Black political operators,'3? and, by the time Reagan ran for President in
1980, Thomas was ready to switch political parties.!s3

A number of scholars have put forth varying interpretations of the culmi-
nation of Thomas’s stunning rightward journey. The legal scholar Angela
Onwuachi-Willig, for instance, has argued persuasively that Thomas’s ideology
is grounded in Black conservative thought, distinct from white conservative
thought.’®* This tradition “emphasize[s] the principles of black empowerment
through self-reliance and self-help,” rather than state support.’® In a student
note, Hannah L. Weiner argued that Thomas has “used the natural law princi-
ples of [Justice] Harlan and other nineteenth-century scholars to hone his equal
protection philosophy” and “appropriated Harlan’s colorblind Constitution to
redefine the meaning of Brown to reflect his equal protection philosophy.”% In
a provocative recent book, the political scientist Corey Robin argued that
Thomas is a “black nationalist,” believing firmly in the inherent and ineradica-
ble racism of American society, but concluding that the only means of salvation
for Black Americans is a masculinist, hyper-capitalist, anti-government self-
reliance.’¥’

In spite of this abundance of interpretation, the existing accounts of
Thomas’s conservatism are incomplete—as are the accompanying analyses of
his behavior on the Court. In part, this is because many of the most in-depth
studies of Thomas’s jurisprudence focus largely or exclusively on his philosophy
with respect to race. For instance, Robin’s valuable book set forth its argument
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about Thomas and his views on race, capitalism, and self-reliance, and showed
how these views are reflected in his judicial opinions that most directly impli-
cate race. Likewise, Onwuachi-Willig analyzed Thomas’s opinions in “educa-
tion and desegregation, affirmative action, and crime.”* Yet the great majority
of Thomas’s opinions are noz explicitly about race.

Thomas himself apparently feels that scholars overemphasize race in their
interpretations of him. In his revealing handwritten annotations to a draft of a
biography about himself, Thomas repeatedly stressed his frustration that the
biographer was, in his view, dwelling too much on race and racism.'® “Not
everything I did had some racial ramification,” he scrawled at one point.!#

Political scientists have shown that Thomas is the most conservative jus-
tice on the Court in decades,'*! but they cannot explain why. Resentment of his
privileged Yale classmates, immersion in the conservatism of Thomas Sowell
and others, experience defending the carceral state, and Thomas’s own growing
wealth provide only part of this explanation. To more fully understand the con-
servative transformation—and the conservative jurisprudence—of Clarence
Thomas, scholars must look to Monsanto and the rise of the industrial right.

II. MonNsaNTO AND THE RiSE oF THE INDUSTRIAL RiGHT

When Thomas arrived at the spacious, suburban offices of Monsanto in
the first days of 1977, he was not simply starting a new job; he was entering a
new world. Monsanto, in the late 1970s, was a company in flux—it was both
rapidly growing and reorganizing but also straining to find new sources of busi-
ness; it was both under assault from environmental activists and government
regulators but also flexing its newfound political muscle with some assurance.
Fundamentally, during the years Thomas worked at Monsanto, the chemical
industry was among the most libertarian, most anti-environmental, and most
politically active corporate sectors in the United States. The following Part thus
provides crucial context for Thomas’s swift turn to the right. During the years
he began seriously considering conservatism, he was working for a company,
and within an industry, that was beginning to lobby regularly, litigate fiercely,
and affirmatively shape its public image for the first time. Although the details
of what precisely Thomas did on a day-to-day basis at Monsanto are unlikely to
be uncovered in the foreseeable future—as the relevant documents either no
longer exist or are tightly controlled by Monsanto itself—this context is none-

138. Onwuachi-Willig, supra note 61, at 938. For additional information see izfra Part III.

139. Macht Draft, supra note 42, at 36-40.

140. Id. at 40.

141. See, e.g., Adam Liptak & Alicia Parlapiano, How Clinton’s or Trump’s Nominees Could Affect
the Balance of the Supreme Court, N.Y. TIMES (Sept. 25, 2016), https://perma.cc/D2VH-
CBT7 (discussing a study conducted by Lee Epstein, Andrew D. Martin, and Kevin
Quinn); Steven J. Brams et al., Coalition Formation on the U.S. Supreme Court: 1969-2009,
158 Pus. CHOICE 525, 527 (2014).
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theless revealing and highly explanatory. Without Monsanto—and his subse-
quent environmental work at the U.S. Senate—Clarence Thomas likely would
not have become the most conservative Supreme Court Justice in modern

history.
A. Learning Politics, 1901-1976

One day in 1901, John F. Queeny—a tall man with a red mustache and an
undistinguished track record as a purchasing agent for various pharmaceutical
companies—borrowed $3,500 and, together with $1,500 of his own funds,
started the first company to manufacture saccharin, a synthetic sugar substitute,
in the United States.'” He christened the company Monsanto Chemical
Works, after the maiden name of his wife, Olga, the daughter of Spanish aris-
tocrats who, fittingly, had controlled Caribbean sugar plantations before mov-
ing to New York in the 1870s.!¥ Even as he continued working as a
pharmaceutical purchasing agent, Queeny oversaw the production and sale of
the first batches of saccharin, and by 1905 the small company was making
enough of a profit to expand into caffeine and vanillin, another artificial sweet-
ener.'* The company continued expanding ambitiously from there: first into
curatives, sedatives, and other flavorings,'"* and then into numerous chemi-
cals,'* fertilizers, plastics, and, profitably, aspirin.'¥’ As revenue grew, so did
Monsanto, and the company expanded geographically throughout the twenti-
eth century, ultimately opening several foreign offices.!* Yet even as it became
ever richer and more powerful, Monsanto operated largely free from contro-
versy—or scrutiny.#

But then came the 1960s—and what one Monsanto executive called “the
era of the activists.””*® Although working-class activists had been demanding
what we now call environmental justice for decades,'! the environmental move-
ment exploded into the mainstream in 1962 with the publication of Silent

142. FORRESTAL, supra note 3, at 11-17. For a detailed narrative of Monsanto’s early years, see
BarTOow J. ELMORE, You Are Getting into Chemistry Now, Senator, on Which Subject I Am
Rather Weak and A Coal-Tar War, in SEED MONEY: MONSANTO’s PAsT AND OUR Foop
FuTure 21, 38 (2021).
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employer to know he was starting his own company. FORRESTAL, supra note 3, at 13, 15.

144. Id. at 19, 22.

145. Id. at 23.

146. Id. at 24, 38.
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151. See Jedediah Purdy, The Long Environmental Justice Movement, 44 EcoLoGy L.Q. 809
(2018); Josiah Rector, Accumulating Risk: Environmental Justice and the History of Capi-
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Spring, by Rachel Carson.'s2 The book was a profound and lyrical indictment of
the indiscriminate use of chemical pesticides, especially DDT, which Carson
charged with causing cancer and other illnesses in both humans and non-
human animals.”®® The chemical industry’s response to Silent Spring was “vi-
cious,” according to the scholar Jensen Sass, “and serious attempts were made
not only to discredit Carson’s work but to attack her person.”’** Monsanto—
which had been a major producer of DDT'—was among the first chemical
companies to attack Carson, parodying her writing in its company magazine.!
Other chemical firms threatened Carson’s publisher with legal action, though
to no avail.’” In spite of these efforts, Silent Spring both reflected and engen-
dered a growing wave of public pressure for environmental reform, and, by the
early 1960s, the Nixon Administration had established the Environmental Pro-
tection Agency (“EPA”); Congress, in turn, passed such landmark environmen-
tal statutes as the National Environmental Policy Act (“NEPA”),"*® the Clean
Air Act (“CAA”),” and the Clean Water Act (“CWA”).1% Quickly, environ-
mental compliance came to consume some 5.5 percent of Monsanto’s capital
costs. 16!

The ascendant environmental movement, coupled with steeper competi-
tion from foreign chemical companies and brewing troubles with OPEC, led

talism in Detroit, 1880-2015 (2017) (Ph.D. dissertation, Wayne State University) (on file
with author).
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153. Id.

154. Jensen Sass, Remaking Monsanto: Commodification as Corporate Strategy 51 (2015)
(Ph.D. dissertation, Yale University) (on file with author); see also Davip KiNnkeLA, DDT
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THE PESTICIDE THAT CHANGED THE WORLD 122-24 (2011); FORRESTAL, supra note 3,
at 194-95.
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156. The Desolate Year, MONSANTO MAG., Oct. 1962, at 4-9; Sass, supra note 154, at 51; FORr-
RESTAL, supra note 3, at 195-96 (characterizing Monsanto’s parody as “fight[ing] back”);
ELMORE, supra note 142, at 100.

157. Sass, supra note 154, at 53-54; see also MARK HAMILTON LYTLE, THE GENTLE SUBVER-
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MovEMENT 165 (2007).

158. Pub. L. No. 91-190, 83 Stat. 852 (1970) (codified as amended in scattered sections of 42
U.S.C.).

159. Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (codified as
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160. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86 Stat.
816 (codified as amended at 33 U.S.C. §§ 1251-1387).

161. Sass, supra note 154, at 54. One Monsanto executive estimated in 1976 that, between 1977
and 1979, environmental compliance would cost approximately $136 million. FORRESTAL,
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Monsanto to embark on “a lengthy process of self-reinvention.”'®? In response
to these pressures, the firm began professionalizing its political activities and
started focusing more attention and money on influencing the government.!63
For the first time, Monsanto committed considerable resources toward con-
vincing federal legislators and regulators to, say, restrict cheaper foreign exports
or stabilize domestic oil prices.'** These interactions—though still fairly tame
and informal by modern standards—led Monsanto executives to realize that
they would have to exert greater control over the federal government in order to
guarantee their “organizational autonomy.”'® Whereas the firm’s response to
Silent Spring had been “reactionary and largely ad hoc,”* its leaders realized
that they would have to be less reactive and more proactive in their political
activities.'” This awakening coincided with the ascension of Jack Hanley,
Monsanto’s first “outsider” CEO and a confirmed member of “the new right
that emerged in the mid-1970s,” deeply skeptical of government regulation and
intervention.18

By the mid-1970s, Monsanto was a somewhat more assured political
force, and the environmental movement was in some flux. The movement’s
seminal achievements were behind it, and conservatives were becoming more
organized in their opposition. Although, in years past, many conservative polit-
ical figures had at least tentatively embraced the environmental cause,'® the
influence of industry—including Monsanto—had moved Republican politi-
cians to become ardent opponents of government regulation of business, espe-
cially environmental regulation.'” Environmental activists came to believe that
Gerald Ford was “surrounded by doctrinaire anti-environmentalists” as the Re-
publican President restored funding for massive water projects, vetoed strip-
mining legislation, and tried to weaken environmental statutes.!”? Comple-
menting these efforts, industry groups became savvier about the precise govern-
ment offices on which to focus their lobbying efforts.!”> Nonetheless, what the
scholar Judith Layzer called “an extremely motivated and proenvironmental
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Democratic Congress” was in power during Ford’s presidency,'” and, by 1976,
the legislature had passed (and the executive had signed) the Safe Drinking
Water Act,'* the National Forest Management Act,'”> the Federal Land Policy
and Management Act,'”® the Resources Conservation and Recovery Act,'”” and
the Toxic Substances Control Act (“T'SCA”).178

It was around this time—far more than in the 1960s or early 1970s—that
industry “threw itself” into an outright war with the environmentalists, inter-
vening in numerous hearings and rulemakings and enhancing its lobbying and
litigation efforts.!” According to the environmental historian Samuel P. Hays,
industry’s “most fundamental tactic” during these years was attempting to limit
the public’s access to environmental data (including, they argued, industry
“trade secrets”).’® In one notorious incident, Montana authorities were unable
to warn citizens about the danger of deer meat potentially poisoned by pollu-
tants, because the chemical industry had convinced the State Department of
Agriculture that to release this information would be disseminating a trade se-
cret.!® This focus on preventing the public dissemination of corporate informa-
tion became a hallmark of the industrial opposition to the environmental
movement.

Although different segments of industry had different gripes with efforts
to protect the environment, they found common cause in their antipathy for the
green movement and the threat it posed to their bottom lines.'® The chemical
industry, in particular, began organizing against environmental legislation and
quickly became perhaps the environmentalists’ most ardent foe.’®3 “Chemical
manufacturers played a far more extensive role in the environmental opposition
than did any other segment of industry,” noted Hays."®* The industry’s trade
organization, the Manufacturing Chemists Association (“MCA”), was one of
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the first to publish a trade journal “devoted exclusively to environmental af-
fairs.”1® Notably, Monsanto was actively involved in the MCA; Edwin Putzell,
Jr., a Monsanto lawyer who would work closely with Thomas during his years
at the company, was a member of the MCA’s Legal Advisory Committee.!$
Monsanto also joined with Dow, Union Carbide, and other major chemical
companies to create a “top executive group in Washington” to respond to the
political threat of environmentalism.!¥” Internally, Monsanto executives created
an “environmental network” for the purpose of “interfacing with government
agencies and interfacing with other chemical companies.”®® As one executive
wryly recalled, the company would “comply with every regulation up there after
we battled it as long as we have to.”'®

One of the most trying battles the chemical industry fought with environ-
mentalists and government during the 1960s and 1970s involved a product that
had been exclusively produced by Monsanto since 1935: polychlorinated biphe-
nyls (“PCBs”).1 PCBs were highly stable and resistant to heat, and so they
were quickly integrated into hundreds of industrial products and processes; by
the early 1970s, an estimated 90 percent of large industrial capacitors used
PCBs, as did a panoply of consumer products, from paints to paper.’” For
years, there had been scattered protests of “obnoxious gases, smoke and vapors”
by the residents of the segregated Alabama town where Monsanto produced
PCBs,? but the other shoe did not truly begin to drop for Monsanto until
1966, when a Swedish chemist discovered that PCBs were leaking into the
environment and potentially poisoning wildlife and water.'”> Monsanto manag-
ers—who had been aware of PCBs’ toxicity for decades**—desperately sought
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to cast doubt on this finding, especially after American scientists found the
same in 1967.1% Fearing their product might become the next DDT, Monsanto
officials alternately told the public they were studying the problem and reas-
sured them that PCBs were safe—something the company insisted, even in the
face of growing evidence to the contrary, into the mid-1970s.1% Witnesses
would later claim that Monsanto “knowingly submitted flawed [PCB] data to
the EPA,” in spite of knowledge of its negative health effects.’?” Central to
Monsanto’s strategy was its exclusive control of the toxicological data; once
again, secrecy was key.!%

In part because of this dearth of data, EPA was slow to crack down on the
use of PCBs." Only in 1976—long after evidence regarding PCBs’ toxicity
had emerged?*—did the agency propose regulations prohibiting the discharge
of certain PCBs.?%! In the absence of regulatory intervention, Congress took a
more aggressive approach. As legislators debated the TSCA throughout the
early- and mid-1970s, PCBs came in for special criticism—as did their sole
American manufacturer. One member of Congress emphasized that “there is
only one company” that produces PCBs, but added, “the most important thing
about PCBs . . . is that we have identified a mad dog—a known bad actor in
the case of PCB . . . . [T]he time has come to get rid of it.”?? A scientist,
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testifying on their dangers, noted the absence of public information and added
wryly, “I am sure the Monsanto Co. has considerable data on this matter.”? In
1976, Congress passed TSCA, directing EPA to rapidly and completely elimi-
nate PCBs (the only chemical so targeted).?* Shortly thereafter—just months
before Thomas started work there—Monsanto announced it would cease pro-
ducing PCBs by the end of the following year.?%5

The debate over TSCA was Monsanto’s first significant foray into legisla-
tive lobbying. One corporate vice president attempted to create a business coali-
tion in opposition to the bill, and the company’s director of regulatory
management traveled to Washington, D.C., three or four times per month “to
coordinate industry opposition.”® Joined by the broader chemical industry, as
well as the electrical industry, Monsanto lobbied against TSCA relentlessly
throughout the 1970s.27 “I have never seen such an effective lobbying effort as
was done against this legislation,” recalled the bill's primary Senate sponsor.2’
In interviews years later, Monsanto executives were proud of how the company
had acquitted itself during the fight over TSCA.2” Although Congress had, for
the first time, banned an entire family of chemicals, the law did not require
Monsanto to remove PCBs that were already in use, “leaving in circulation 750
million pounds of PCBs in the United States alone.”® The chemical giant had
become a political force to be reckoned with. This was the company at which
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Clarence Thomas arrived in January 1977. Among his first tasks were negotiat-
ing contracts for PCB disposal.?!!

B.  Learning Public Relations, 1977-1979

The inauguration of the conservation-minded Jimmy Carter in the first
days of 1977 was, briefly, a moment of optimism for the embattled environ-
mental movement, though the Administration’s pro-enforcement bent was
soon stymied by a national economic downturn.?> This was also a moment of
growing concern within industry about the power of environmentalists. “Single
interest environmental groups have a proper place,” one Monsanto vice presi-
dent told the American Institute of Chemical Engineers in 1978, “but their role
should be one of a ‘watchdog’ to observe and comment on the regulatory prod-
uct, not to inject themselves into the ‘nuts and bolts” of the process.”"* These
were difficult times for Monsanto in particular. In 1976, after witnessing a can-
cer spike at a Massachusetts Monsanto plant, federal and state authorities be-
gan investigating the firm for health standard violations, and the story hit the
press.2!* Similar disease spikes at plants in Missouri, Illinois, and Florida made
headlines in 1978 and 1979.2"> One Monsanto report from this time noted that
the firm had “weathered difficult conditions and some unexpected setbacks.”?!¢
Speaking more candidly, one executive reminisced to a colleague that “during
the Carter administration . . . the environmentalists really ruled the world and
gave us all kinds of troubles.””” Thus, Thomas joined the Monsanto legal de-
partment during a particularly contentious moment in its history, and in the
broader history of industry and the environmental movement.

In spite of their determined opposition, by the end of the 1970s, many in
industry had come to accept that the major environmental laws were here to
stay. Rather than opposing the laws directly, business leaders instead began to
argue that they should play a significant role in enforcing these laws—that “the
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business community and its associated technical experts had the knowhow to
implement programs and hence should play a greater role in that objective.””®
They promoted a largely voluntary system of compliance; industry leaders were
even willing to accept “controls such as ambient air and water standards, but
they were hostile to a more direct system of supervision . . . .”" Their hostility
to regulation stemmed from their profoundly libertarian desire for secrecy and
autonomy. In 1977, for instance, seeking to obviate direct federal research into
toxicity, the chemical industry created its own toxicology research center in
North Carolina.??

In light of its concerns about the environmental movement, and in the
wake of TSCA’s passage and a broader Carter-era crackdown by federal agen-
cies, Monsanto began prioritizing a new strategy: public relations.?! As Jensen
Sass has written:

[Monsanto executives] realized the new regulatory state was less a
thing of elites than of popular sentiment, and that the negative public
views of the chemical industry were an unbearable liability. For this
reason, Monsanto set out, first alone, to transform the popular mean-
ings surrounding the chemicals industry. Increasingly, public affairs
came to be seen at Monsanto as a matter of strategic significance.
From being a largely decentralized activity, public affairs was elevated
to the highest reaches of the firm.??

In 1977, Monsanto launched a $4.5 million ad blitz, featuring the slogan,
“Without Chemicals, Life Itself Would Be Impossible.””? Deploying pam-
phlets, free educational materials, and hundreds of its own employees dis-
patched to public events, business groups, and Rotary Club meetings,
Monsanto’s public relations team sought to target “a range of audiences across
the country.”* Shortly thereafter, the chemical industry’s trade group echoed
Monsanto’s message in its own enhanced public relations campaign, beseeching
the public to gain “a more realistic approach to regulation and legislation.”
Although it was barely mentioned in this campaign, Monsanto contributed
more than $3.5 million toward the effort.?? The firm claimed to spend tens of
millions of dollars on environmental protection.??” Monsanto even partnered
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with an ostensible foe, the Environmental Defense Fund (“EDF”), to release a
milquetoast anti-pollution advertisement—outraging many EDF members who
noted that the organization was, at the same time, suing EPA and industry
groups over PCBs.?2

Monsanto’s first significant public relations campaign—and the one that
set the template for those that followed—concerned a federal crackdown on a
profitable Monsanto plastic technology.??” In early 1977, the FDA rescinded its
approval of Monsanto’s “Cycle-Safe” plastic soda bottle design,?® claiming that
the chemicals used in the bottle led to serious abnormalities in rats.?! Believing
this represented an immense financial loss and also exemplified “the threat of
extreme and unforeseeable government restrictions,”? Monsanto’s public rela-
tions team immediately launched a wide-ranging campaign, complete with
community outreach, press management, and extensive public engagement.?
Yet this was no ordinary corporate PR campaign. “Monsanto’s response to the
Cycle-Safe controversy illustrates the beginnings of a new orientation to public
affairs,” Sass has argued.?* “Monsanto did not seek to rehabilitate the Cycle-
Safe product, nor was it concerned with burnishing its own reputation. Rather,
Monsanto’s leadership took a long-term view—they sought to transform the
attitudes the general public held towards the chemicals industry.”?

228. See the voluminous correspondence on file in Folders 6-10, Box 2, Series 4, Record Group 3,
EDF Records; Env’t Def. Fund v. EPA, 598 F.2d 62 (D.C. Cir. 1978).

229. See Wade Kenneth Talley, A Documentation and Evaluation of Monsanto Company’s Pub-
lic Relations Effort During the Cycle-Safe Experience 85 (1978) (ML.A. thesis, University of
Missouri) (on file with author) (arguing that Monsanto’s broader PR campaigns in the years
to come were “a direct result of the Cycle-Safe experience”).

230. Id. at 10.

231. Sass, supra note 154, at 58-59.

232. Talley, supra note 229, at 11 (quoting MoNsaNTO Co., PosITION STATEMENT: CYCLE-
SAFE BEVERAGE CONTAINERS 8 (1978)).

233. Id. at 39, 53-65.

234. Sass, supra note 154, at 59.

235. Id. The firm’s own staff presented another public relations problem. Throughout the mid-
and late-1970s, Monsanto’s lawyers were forced to defend the company against a rash of
lawsuits contending that it had discriminated in a number of unlawful ways, see, e.g., Walker
v. Monsanto Co., No. N3 79 C 5556, 1979 U.S. Dist. LEXIS 12166 (N.D. Ill. May 24,
1979), including age discrimination, Connaughton v. Monsanto Co., 557 F.2d 635 (8th Cir.
1977), but especially for failing to appropriately advance or retain Black employees. Herbert
v. Monsanto Co., 576 F.2d 77 (5th Cir. 1978); Stallworth v. Monsanto Co., 558 F.2d 257
(5th Cir. 1977); Sanders v. Monsanto Co., 529 F. Supp. 704 (S.D. Tex. 1981); see also
Stallworth v. Monsanto Co., No. PCA 73-45, 1980 U.S. Dist. LEXIS 12858 (N.D. Fla.
June 26, 1980); Stallworth v. Monsanto Co., No. PCA 73-45, 1979 U.S. Dist. LEXIS 8730
(N.D. Fla. Nov. 5, 1979); Hebert v. Monsanto Co., No. 74-G-173, 1976 U.S. Dist. LEXIS
15565 (S.D. Tex. Apr. 15, 1976). It is unclear if Thomas—as a Monsanto lawyer during
these years—worked on any of these cases directly, but he was undoubtedly aware of Mon-
santo’s issues with employment discrimination. He recalled in his memoir that he quickly
noticed that the firm was failing to adequately advance its “talented blacks,” and he claimed
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Fundamentally, Monsanto’s public relations efforts were about controlling
information, and these were motivated by the firm’s profound skepticism of
governmental intrusion into its private affairs. In one speech in 1979, a Mon-
santo lawyer with whom Thomas worked closely told a friendly audience that
the American business community should be skeptical of new federal laws that
demanded that private companies submit data to government agencies or that
allowed the public to access this data.®* Another lawyer who overlapped with
Thomas wrote an opinion column in the Sz. Louis Post-Dispatch, decrying fed-
eral attempts to obtain and reveal “Monsanto’s trade secrets.”?” Speaking even
more candidly, one Monsanto executive complained to a colleague of “the
ridiculousness of this kind of intervention in our activities.”?

During the precise time Thomas was at Monsanto, then, the firm rapidly
transformed itself into a public relations juggernaut, one that sought not only to
improve the image of the firm and its products but of the chemical industry
more broadly. At the heart of this lionization of private industry was the im-
plicit and explicit demonization of governmental intrusion into the sovereign
realm of business.

C. Learning Litigation, 1979-1980

The end of 1979 signaled a profound shift in the chemical industry’s anti-
environmental activism. For its entire existence—even in the late 1970s—its
trade group, the MCA, had rarely engaged in litigation (apparently concerned
with violating antitrust laws).?® “There was an awful lot of hoping that if we

to have gone to “the black manager in charge of affirmative-action compliance to complain.”
TroMAS, My GRANDFATHER’S SON, supra note 17, at 114. (The manager claimed that
Monsanto was “in full compliance with the law.” Id.) In any case, the firm did apparently
begin making at least superficial efforts at greater diversity. According to the historian Ellen
Griffith Spears, by the late 1970s Monsanto had “grown self-conscious about the racial com-
position of the company’s all-white, nearly all-male board,” and it started seeking to diver-
sify. SPEARS, supra note 13, at 169. According to the firm’s 1977 annual report, “Women
and minorities in the classification of managers and supervisors increased from 2.3 percent in
1972 to 5.9 percent in 1977.” MoNsaNTO Co., ANNUAL REPORT 36 (1977); see also MON-
SANTO Co., ANNUAL REPORT 15 (1981); MonsanTO Co., ANNUAL RePORT 35 (1979).
For a more contemporary internal assessment of diversity at Monsanto, see MONSANTO
DiversiTy REPORT (1997) (on file in Folder 4, Box 1, Series 12, Monsanto Records).

236. Richard W. Duesenberg & Allan Kramer, Opening Remarks, 34 Bus. Law. 977, 977-78
(1979). On Duesenberg’s work with Thomas, see THOMAS, CLARENCE THOMAS, supra
note 15, at 170; MAYER & ABRAMSON, supra note 15, at 68.

237. W.W. Withers, Opinion, Does Macy’s Tell Gimbels?, St. Louls PosT-DispaTcH, Apr. 9,
1984 (on file in Folder 13, Box 30, Series 14, Monsanto Records).

238. Interview by James E. McKee Jr. with Howard K. Nason, Monsanto Company Oral History
1 (July 24, 1981) (on file in Folder 22, Box 5, Sub-Series 1, Series 10, Monsanto Records).

239. Chris Murray, CMA Charges Ahead Under New Mandate, CHEM. & ENG'G NEWS, Aug. 13,
1979, at 17; SWITZER, supra note 13, at 112.
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didn’t do anything [about government regulation] it would go away,” recalled
one chemical executive.* But it quickly became clear that this approach was
inadequate, and, in the fall of 1979, the MCA decided to take a more forceful
tack. The organization changed its name—to the Chemical Manufacturers As-
sociation (“CMA”)—and appointed an aggressive new president, Robert A.
Roland.?*! Roland had previously run the National Paint and Coatings Associa-
tion, and his work with this smaller trade group had brought him into contact
with the heads of the various chemical giants: Union Carbide, DuPont, Dow,
Monsanto.? The heads of these companies decided to hire Roland because
they wanted to professionalize their anti-environmental work.?® “[T]hey had
been badly beaten on the Toxic Substances Control Act,” recalled Roland
(slightly at odds with Monsanto executives’ own recollections).** “They got
badly beaten because one, they weren't organized. They really didn’t know
advocacy.”

Upon taking the reins at the CMA, Roland embarked on this profession-
alization post haste. He immediately demanded that chemical makers figure
out their precise positions on environmental hot-button issues, such as
Superfund.?* Roland also sought to make sure that chemical makers toed the
CMA’s line on these issues in public.?’ He personally lobbied the press.?*
When executives were preparing to testify before an agency, a court, or Con-
gress, Roland sought to “train” them and run them before a “murderboard,” an
intensive simulated interview.?* He began hiring staff away from the agencies
and from Congress.®® As a result of his fundraising efforts, the CMA’s assets
grew from $4 million to over $100 million in a decade-and-a-half.?* By the
time Clarence Thomas left Monsanto to work on environmental affairs at the
U.S. Senate, in other words, the chemical industry was a powerful, well-organ-
ized, well-rounded anti-environmental force.

It had also become a litigious force. To be sure, chemical companies—
including Monsanto—had been challenging federal environmental regulations

240. Murray, supra note 239, at 17.

241. Id; SWITZER, supra note 13, at 112. For more on the name-change, see Oral history of
Robert A. Roland, interview by James J. Bohning, at the Chem. Mfrs. Ass'n, Washington,
D.C., Oral History Transcript #0138, at 16-17 (March 14, 1995) (on file in Chemical Heri-
tage Foundation, Philadelphia, PA) [hereinafter Roland oral history].

242. Roland oral history, supra note 241, at 15.

243. Id. at 17.

244. Id. For the executives’ recollections, see supra notes 208-10.

245. Roland oral history, supra note 241, at 17.

246. Id. at 18.

247. Id. at 20.

248. Id. at 19.

249. Id. at 23.

250. Id. at 24.

251. Id.
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for years,? but they became far more reliant on litigation as anti-environmental
activism increased around 1976, and certainly thereafter. Nationally, lawsuits
challenging federal environmental statutes more than tripled between 1973 and
1979, and, of the 750 lawsuits against EPA in 1979, two-thirds were brought
by industry.?** Monsanto and other chemical companies eagerly challenged the
gamut of federal environmental regulations and decision-makings,?* as well as
a number of state environmental regulations and decision-makings.?> Mon-
santo seems to have challenged these regulations almost as a matter of course,
but it also brought suit proactively to protect its most valuable products, such as
AstroTurf?¢ and Cycle-Safe.” Further, it brought one suit to the U.S. Su-
preme Court to (unsuccessfully) challenge the constitutionality of a federal law
that sought to compel the firm to disclose what it considered “trade secrets.”?®

In the great majority of these cases, the courts ruled against Monsanto and
the other industry petitioners. Often, courts were openly dismissive of Mon-
santo’s shoddy legal reasoning. “It should be clear to commenters when they
criticize a regulatory scheme that if the agency accepts those criticisms, a new
scheme will be substituted. The commenters cannot claim they had no notice to
propose and discuss alternatives,” wrote the First Circuit in one case from

252. See, e.g., E.I. du Pont de Nemours & Co. v. Train, 528 F.2d 1136 (4th Cir. 1975) (including
Monsanto among petitioners).

253. LAYZER, supra note 171, at 79.

254. See, e.g., Citizens to Save Spencer Cnty. v. EPA, 600 F.2d 844 (D.C. Cir. 1979) (including
Monsanto among petitioners); BASF Wyandotte Corp. v. Costle, 582 F.2d 108 (1st Cir.
1978) (same); Hooker Chems. & Plastics Corp. v. Train, 537 F.2d 620 (2d Cir. 1976)
(same); Consumers Power Co. v. Fed. Energy Admin., 413 F. Supp. 1024 (E.D. Mich.
1976) (same); Nat. Res. Def. Council, Inc. v. EPA, 537 F.2d 642 (2d Cir. 1976) (including
Monsanto among intervenors).

255. See, e.g., Monsanto Co. v. Ill. Pollution Control Bd., 350 N.E.2d 289 (Ill. App. 1976), rev'd,
367 N.E.2d 684 (Ill. 1977).

256. Monsanto Co. v. Univ. of Tenn., 495 F. Supp. 126 (E.D. Tenn. 1980). The dispute between
Monsanto and the competitor named in this case, SuperTurf Inc., was long-running. See
SuperTurf, Inc. v. Monsanto Co., 660 F.2d 1275 (8th Cir. 1981). For background on Mon-
santo and AstroTurf, see FORRESTAL, supra note 3, at 207-10; MonsanTO Co., ANNUAL
REPORT 26-27 (1976).

257. Monsanto v. Kennedy, 613 F.2d 947 (D.C. Cir. 1979). This dispute was very widely publi-
cized. See Victor K. McElheny, Technology: Plastic Bottles: Where the Battle Stands, N.Y.
TmvEs, Nov. 9, 1977, at D1, D7; FDA Bans Use of Plastic Bottle, ATLANTA CONST., Sept.
21, 1977, at 4C; Robert Waters, Group Favors Bottle Ban, HARTFORD COURANT, Apr. 12,
1977, at 10; Plastic Bottle Curb Stayed by U.S. Court, N.Y. TIMES, Mar. 12, 1977, at 11. For
more on the firm’s response, see Letter from John W. Hanley, Chairman of the Bd. and
President, Monsanto Chem. Co., to Shareowners (Mar. 21, 1977), in MonsanTo Co.,
ANNUAL REPORT 67-68 (1978); MoNsaNTO Co., ANNUAL REPORT 4 (1977); MON-
saNTO Co., ANNUAL REPORT 8, 63 (1976); MonsanTO Co., ANNUAL REPORT 13
(1975).

258. Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984). This suit originated during Thomas’s
years at Monsanto. See Withers, supra note 237.
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1979.2% Then, singling out one of the petitioners, it wrote: “Clearly Monsanto
realized that the Agency would have to consider alternatives and was not finally
committed to subcategories. Moreover, Monsanto’s response indicates that the
Agency had not misled petitioners into thinking that they need only state views
on the desirability of more subcategories rather than the undesirability of
tewer.”?® This appellate slap-down did not discourage Monsanto and the other
petitioners from continuing the challenge and returning to the First Circuit the
next year (when the court again ruled against them).?*! Significantly, the point
of Monsanto’s legal strategy was not necessarily to win; it was to make regula-
tion so expensive and onerous a process that the regulators just might be dis-
suaded from doing more of it. Monsanto attorney Thomas likely assisted with
much of this litigation, and he likely took note of the broader legal strategy.
At the same time, much of Monsanto’s litigation during Thomas’s years
with the firm was defensive; indeed, he arrived just as the firm was being inun-
dated with high-profile tort actions.?? It is probable that this sense of onslaught
shaped the young attorney’s environmental legal perspective as well. For in-
stance, between late 1976 and early 1977, thousands of individuals in Georgia,
South Carolina, and Alabama filed multiple billion-dollar class action suits over
PCB contamination.?®® Although many of these suits were dismissed,** the
firm was eventually forced to settle one in 1979; the settlement was reportedly
“the largest on record in an Alabama court.” During the same time, Mon-
santo faced many smaller suits over PCB contamination, brought by plaintiffs
ranging from a group of mink farmers*® to EPA.27 Litigation over PCBs
would continue for decades after Monsanto stopped manufacturing them—in
large part because the firm’s secrecy meant that information as to contamina-

259. BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 643 (1st Cir. 1979).

260. Id.

261. BASF Wyandotte Corp. v. Costle, 614 F.2d 21 (1st Cir. 1980).

262. See, e.g., D’Hedouville v. Pioneer Hotel Co., 552 F.2d 886 (9th Cir. 1977); Feeders, Inc. v.
Monsanto Co., No. 4-77-306, 1981 U.S. Dist. LEXIS 18159 (D. Minn. May 15, 1981);
Johnson v. Monsanto Co., 303 N.W.2d 86 (N.D. 1981); MonsanTO Co., ANNUAL RE-
PORT 61-62 (1980); MoNsaNTO Co., ANNUAL REPORT 66 (1979).

263. See Suit Against Monsanto Asks $1 Billion Award, WALL ST. ]., Mar. 14, 1977, at 20; New
PCB Suits Names Monsanto, ST. Louts PosT-DispATCH, Mar. 14, 1977, at 26; 21 Sue GE,
Monsanto over Coosa, ATLANTA CONST., Dec. 30, 1976, at 2A; Monsanto Named in Suit,
ATLANTA CONST., Sept. 24, 1976, at 5C.

264. MonsanTO Co., ANNUAL REPORT 65 (1979).

265. Coosa PCB Suit Is Settled, ATLANTA CONST., Nov. 15, 1979, at 19D.

266. Rozansky Feed Co. v. Monsanto Co., 579 S.W.2d 810, 811-13 (W.D. Mo. 1979).

267. MonsaNnTO Co., ANNUAL REPORT 61 (1980).
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tion came out only gradually.?® By 1996, one Monsanto attorney would esti-
mate the firm had faced some 452 separate suits over PCBs.2

Shortly before Thomas left, Monsanto was hit with even higher-profile
litigation, brought by Vietnam veterans. The veterans filed a $40 billion class
action suit against Monsanto, as well as Dow and a number of other chemical
companies, for their role in manufacturing dioxin-contaminated chemicals used
in Agent Orange.””® The firm dismissed this as a “highly charged, emotional
issue,” unsupported by scientific data,””* but the courts refused to dismiss the
complaint.?”? Monsanto—the largest marketer of Agent Orange and the manu-
facturer of “the ‘dirtiest’ products”—decided to try a strategy of delay “and hope
that plaintiffs’ lawyers would run out of money.”?”* The Agent Orange litiga-
tion would likewise end up dragging on for decades.?’*

By the early 1980s, much to the chagrin of the chemical industry, multiple
public opinion polls found that Americans broadly trusted environmental
groups and distrusted corporations.?”” A sense of grievance became palpable in
the writing of conservative anti-environmentalists.?”® It was at this time that

268. See SPEARS, supra note 13, at 249; Laura Nation, Class Action Suit Against Monsanto Proceeds,
ANNISTON STAR, Sept. 29, 1998, at 9.

269. Deposition of Thomas Michael Bistline 10 (Aug. 14, 1996) (on file with Toxic Docs,
https://perma.cc/SURH-XYR2).

270. Jan Schafter, Vietnam Vet Sues over Defoliant Use, PHIL. INQUIRER, Sept. 25, 1979, at 15; Jay
Branegan, Viet Nam Vets Ask Billions in Defoliant Suits, CHI. TRIBUNE, Feb. 22, 1979, at 1;
see also Donald G. McNeil Jr., Judge Allows 1ll Veterans to Sue Defoliant Makers, N.Y. TIMES,
Nov. 21, 1979, at A16; MoNsaNTO Co., ANNUAL REPORT 66 (1979).

271. Agent Orange . . . What Are the Facts? Monsanto Company Perspective, MONSANTO NEWS
BACKGROUNDER, Mar. 17, 1980, at 1 (on file in Monsanto correspondence folder, Box 15,
Thomas Eagleton Papers, State Historical Society of Missouri).

272. In re Agent Orange Product Liability Litigation, 506 F. Supp. 737 (E.D.N.Y. 1979), aff4d,
635 F.2d 987 (2d Cir. 1980). For more background, see Bruce F. Meyers, Soldier of Orange:
The Administrative, Diplomatic, Legislative and Litigatory Impact of Herbicide Agent Orange in
South Vietnam, 8 B.C. ENv'T Arrs. L. Rev. 159 (1979).

273. PETER H. ScHuUCK, AGENT ORANGE ON TRIAL: Mass Toxic DISASTERS IN THE
CourTs 96-97 (1987).

274. See litigation documents on file in Folder 6, Box 4, Admiral Elmo R. Zumalt Jr. Collection,
Vietnam Center and Archive, Texas Tech University; PETER SiLLs, Toxic War: THE
Story oF AGENT ORANGE (2014). Monsanto also faced other litigation closer to home
because of dioxin contamination (the allegation in the Agent Orange suits). See Linda Elaine
James, Missouri’s Dioxin Contamination, 1968-1988: The Politics and Administration of a
Hazardous Waste Catastrophe 54, 73 n.7, 151, 174 (1988) (Ph.D. dissertation, University of
Missouri); Judith A. Zack & William R. Gaffey, 4 Mortality Study of Workers Employed at
the Monsanto Company Plant in Nitro, West Virginia, in HUMAN AND ENVIRONMENTAL
Risks oF CHLORINATED D1oxiNs AND RELATED CompPoUNDs 575 (Richard E. Tucker et
al., eds., 1983).

275. HAYs, supra note 172, at 327, 579-80 n.63.
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1983, at 18-20, 50-51.
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Clarence Thomas officially changed his voter registration and became a
Republican.?”

III. JubpciNnG THOMAS?7

It should come as no surprise to even a casual observer of the Supreme
Court that Clarence Thomas is remarkably conservative in his environmental
jurisprudence. Indeed, a 2000 analysis by the legal scholar Richard Lazarus re-
vealed that Justice Thomas was the second-most anti-environmental justice
ever.””” The following Part seeks to demonstrate some amount of continuity in
Thomas’s environmental thinking, tracing his philosophy from his stint at
Monsanto to his days as a Senate aide in the office of John Danforth to his
tenure on the Supreme Court. To be sure, it would be simplistic to attribute
Thomas’s conservatism jusz to his experience with Monsanto or with Danforth.
It is, rather, the contention of this Article that his anti-environmental experi-
ence is a single significant factor in forming his philosophy. Further, it would
be simplistic to depict Thomas as uniformly anti-environmental. As a young
Senate staffer, for instance, Thomas once agreed with environmentalists to op-
pose a bill that would have opened up wilderness areas to logging.?*® Nonethe-
less, he was and remains an overwhelmingly anti-environmental jurist.

In other words, Thomas judges like the chemical industry attorney he once
was. To illustrate this, the following Part examines Thomas’s sympathy toward
industry and his skepticism toward the administrative state. It then uses
Thomas’s legislative work and jurisprudence with respect to Superfund to epit-
omize his anti-environmental ideology, demonstrating the lasting influence of
Monsanto and the broader chemical industry on his advocacy and judging.

A. Justice Thomas’s Sympathy to Industry

Perhaps the most obvious legacy of Thomas’s Monsanto years is his deep
and abiding sympathy with industry. As a lawyer, Thomas was at Monsanto
during one of the most contentious moments in the history of the anti-environ-
mental movement. As a Senate aide, Thomas was constantly receiving entreat-
ies from lobbyists for corporations like Monsanto, as well as, repeatedly,

277. THomas, My GRANDFATHER’S SON, supra note 17, at 130.

278. 1 have borrowed this title from Ken Foskett's Thomas biography, see supra note 15; Foskett,
in turn, borrowed it from the biblical figure “Doubting Thomas.”

279. Richard J. Lazarus, Restoring What's Environmental About Environmental Law in the Supreme
Court, 47 UCLA L. Rev. 703, 729 (2000). The Justice that Lazarus calculated as being the
most anti-environmental was Antonin Scalia. Id. at 727-29.

280. Memorandum from Clarence Thomas, Legis. Assistant, Off. of Sen. Danforth, to John C.
Danforth, Sen. (Apr. 30, 1981) (on file in Wilderness S. 842 Folder, Box 5, Danforth Pa-
pers) (noting that Danforth “has received numerous letters from conservationists opposing
this legislation” and recommending that Danforth “oppose this legislation”).
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Monsanto itself. As a Justice, Thomas is among the most pro-industry mem-
bers of the Supreme Court in its history. For more than four decades, then,
Thomas has shown a remarkable openness to the arguments of industry—that
unfettered corporations promote the cause of liberty and do so best when al-
lowed to operate independent of government scrutiny.

One illustrative example is the case of chlorofluorocarbons (“CFCs”), a
class of chemicals used in foams and refrigerants that, scientists eventually dis-
covered, were destroying the ozone layer.?! CFCs were primarily produced and
sold by DuPont,?? which was both a competitor and chemical industry ally of
Monsanto; undoubtedly, Thomas interacted with the rival firm during his years
at Monsanto. As EPA began attempting to regulate CFCs in the late 1970s,
industry quickly organized an effort to preempt the agency by convincing Con-
gress to pass a bill to stymie EPA until an international agreement was in
place.?® It was a strategy of obfuscation, and legislative aide Clarence Thomas
proved to be a very receptive audience. In early 1981, Thomas met with repre-
sentatives from DuPont, as well as Emerson Electric, both of whom lobbied
him to have Danforth convince the “EPA to slow down their headlong rush to
regulate CFCs.”284 Shortly after these meetings, Thomas wrote a memorandum
to Danforth. The reason EPA wished to regulate CFCs, he wrote, “is that
theoretically they are responsible for depletion of the ozone.”?®® But Thomas
was skeptical, and he sought to convince Danforth to co-sponsor the industry
bill, citing industry talking points, such as the “severity of the economic impact
on those industries relying on CFCs” and “the lack of actual evidence that the
ozone has actually deteriorated as a result of CFCs.”® Just six years later, Con-
gress passed a law declaring that “manmade pollution”—including, specifically,
CFCs—“may be producing a long-term and substantial increase in the average
temperature on Earth” and directing EPA to propose a “coordinated national
policy on global climate change.”” Although this law accomplished little on its
own, it was a step on the path toward EPA’s eventual regulation of greenhouse

281. James W. Elkins, Chlorofluorocarbons (CFCs), GLOB. MONITORING LaAB’Y (1999), https://
perma.cc/G2TK-C69Q.

282. Debora MacKenzie, Chemical Giants Battle over Ozone Holes, NEW SCIENTIST, Apr. 23,
1987, at 22, 22.

283. See generally CFC Background Folder, Box 5, Danforth Papers.

284. Letter from Ralph B. Tilney to Clarence Thomas (Mar. 6, 1981) (on file in CFC Back-
ground Folder, Box 5, Danforth Papers). For the DuPont meeting, see Letter from Richard
B. Ward to Clarence Thomas (Mar. 5, 1981) (on file in CFC Background Folder, Box 5,
Danforth Papers).
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Danforth, Sen. (Mar. 11, 1981) (on file in Clarence Thomas Memos Folder, Box 47, Dan-
forth Papers).

286. Id.

287. Global Climate Protection Act, Pub. L. 100-204, tit. XI, 101 Stat. 1407 (1987) (codified as
amended at 15 U.S.C. §§ 2901-2908).
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gases, which led to the seminal climate change case, Massachusetts v. EPA*®
(discussed below)—from which Justice Thomas dissented.?®

This dynamic held true beyond CFCs. For instance, at the request of a
steel industry representative,? young Thomas lobbied Danforth to co-sponsor
a bill to “stretch out” the period over which the CAA required “the steel indus-
try [to] install pollution control equipment.”®' He repeatedly urged Danforth
to support legislation deregulating the price of natural gas.”> As the Senate was
considering amendments to the Surface Mining Control and Reclamation
Act,®® Thomas conveyed the complaints of small coal mining operations to
Danforth.?** Several decades later, Justice Thomas has sided repeatedly with
coal companies.”” He has also shown a general tendency to side with anti-
environmental corporate interests, having personally written decisions in cases
decided in favor of Texaco?® and Entergy,”” among others.

Perhaps most notably, Justice Thomas has repeatedly ruled in favor of
Monsanto’s interests or Monsanto itself in cases involving the company’s valua-
ble patents. For instance, in J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred Interna-
tional,?® a significant 2001 decision, Justice Thomas wrote for the majority that
the seeds of newly developed plant breeds were patentable.?”” Given Monsanto’s
considerable stake in genetically modified seeds,’® this was a decision of im-

288. See infra note 332.

289. 549 U.S. 497, 549-60 (2004) (Scalia, J., dissenting).
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mense importance to Monsanto,**! which had submitted an amicus brief in the
case.’? Interestingly, Thomas was an attorney at Monsanto when the Supreme
Court decided Diamond v. Chakrabarty,*® a case foundational to Pioneer, in
which the Court first held that genetically modified organisms could be pat-
ented, and which was pivotal to Monsanto’s emerging business model.*** Years
later, with Justice Thomas on the bench, the Court held for Monsanto in its
first ruling on genetically engineered crops,®® handing the company another
significant win.% Notably, Justice Stephen Breyer had recused himself from the
case—apparently because his brother, a district judge, had issued the original
ruling in the case; environmental advocates called for Justice Thomas to recuse
himself as well, given his history with Monsanto, but he refused and joined the
majority.3%

In 2013—in what one scholar called “the ‘year of genes’ at the Supreme
Court™®—the Court (including Justice Thomas) ruled unanimously that a
farmer infringed on Monsanto’s patent when the farmer saved and grew pat-
ented Monsanto seeds without the company’s permission.*” Progressive critics
again publicly questioned whether Justice Thomas should recuse himself from
the case, but he declined to comment or do s0.3'° Indeed, a month later, Justice
Thomas wrote for the majority in Association for Molecular Pathology v. Myriad
Genetics, Inc.,'' a “much-publicized case involving the patentability of human
genes,”? and another one of much significance to Monsanto, given the com-
pany’s massive stake in patenting genetic sequences.’’* A global federation of
plant science companies, including Monsanto, had submitted an amicus brief in
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the case, arguing for a capacious right to patent genes.’'* Thomas wrote an
opinion that essentially gave Monsanto and its fellow amici half of what they
wanted. He wrote that, while naturally occurring DNA was not patentable,
synthetically created DNA—“which contains the same protein-coding infor-
mation found in a segment of natural DNA but omits portions within the
DNA segment that do not code for proteins”—was patentable.’®

Looking beyond the realm of patents, Justice Thomas once even joined the
majority to rule that Monsanto was not liable to a man who claimed “that his
exposure to PCBs ‘promoted’ his cancer.”'® A unanimous Court ruled for
Monsanto (among other corporate defendants), holding that the district court
had properly excluded supposedly speculative evidence establishing a link be-
tween the man’s PCB exposure and his cancer.’”” Thomas did not recuse him-
self from this case, even though he had once worked for Monsanto, and even
though extant documents show that his work involved personally negotiating
contracts for PCB disposal***—which included “tough negotiations . . . in the
areas of indemnity, transfer of title and risk of loss and warranty.”"

B.  Justice Thomas’s Skepticism of the Administrative State

One natural corollary of Thomas’s pro-industry stance is his profound
skepticism of government regulation of industry. Thomas came of age as a law-
yer (and as a conservative) at Monsanto, which was involved in an escalating
war against federal oversight and scrutiny. This has clearly informed his politi-
cal philosophy, as reflected in his work as a Senate aide and in his judging.
Significantly, Thomas also came of age as a conservative during the heady days
of the so-called Reagan revolution, when newly empowered Republicans gid-
dily neutered federal agencies and deregulated as many industries as they
could.’*® Thomas’s conservatism was also informed by the Reagan revolution, as
well as the reaction of firms like Monsanto to that revolution.

Just months after Thomas left Monsanto to go work as a Senate aide,
Ronald Reagan announced his candidacy for President. A year later, Reagan
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would win a decisive victory and defeat the incumbent president, Jimmy Carter,
paving the way for Thomas to join the Administration (and, one day, the Su-
preme Court). The chemical industry eagerly greeted Reagan’s election and the
prospect of deregulation it seemed certain to usher in.3?! Even before his inau-
guration, Reagan’s top aides were warning of the “ticking regulatory time
bomb” that was environmental rulemaking, claiming that “a whole new mindset
was needed at EPA,” or else the agency “would practically shut down the econ-
omy.”?? Monsanto CEO Jack Hanley soon became an advisor to the new Rea-
gan Administration as chairman of the Domestic Policy Review.’?® Under his
leadership, a “central message of the Review was that regulation was suffocating
the nation.”?* And Monsanto officials “played a key role” in instigating discus-
sions regarding a rollback of the regulation of biotechnologies—discussions in
which the Reagan Administration eagerly participated.’ As Vice President
George H.W. Bush famously told Hanley, “Call me. We're in the dereg busi-
ness. We can help.”2

As a Senate aide, Thomas excitedly began planning for the Reagan revolu-
tion in the law of the environment. Barely a week after Reagan was elected,
Thomas wrote a memorandum for Danforth titled, “We have power—now
what?”3” With the election of a new President, as well as the success of Repub-
licans in securing a majority in the Senate, “[t]he orientation and objectives of
JCD’s staff must be changed,” Thomas wrote.’® He suggested that Danforth
seek to win a seat on the Environment and Public Works Committee, primarily
in order to “limit the impact of the Clean Air and Clean Water Acts,” which
were both up for reauthorization in 1981.3% Such a seat would also allow Dan-
forth to shape “the scope and coverage” of the Superfund bill (a subject in
which “[i]ndustry” had “demonstrated its keen interest”), and to fight for the
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interests of Missouri industries,3*® which included Monsanto. Another memo-
randum that Thomas wrote a few weeks earlier underscored his belief that the
reauthorization of the CAA and CWA “may be the most important legislation
[considered in the] next Congress.”*! After all, reining in these laws could crip-
ple the regulatory authority of EPA and liberate companies like Monsanto to
operate unencumbered.

As a Justice, Thomas has been a consistent (if unsurprising) foe of admin-
istrative agencies, especially those that seek to protect the environment through
regulation (most notably EPA). In 2007, he joined the other three reliably con-
servative justices in dissent in Massachusetts v. EPA, arguing that the CAA’s
language on motor vehicle pollution did not endow EPA with the authority to
regulate greenhouse gases at all.*? In a case in 2011, and again in 2014,
Thomas was the only Justice to join with Justice Alito in continuing to argue
this.? Apparently, Thomas had long held the CAA in some disdain. As a
Senate aide, he had once drafted a speech for Danforth to give at a Missouri
high school, telling the students that part of the reason more Missouri coal
wasn’t used was “the cost of complying with environmental laws, especially the
Clean Air Act.”®* A year later, Thomas forwarded a colleague a letter from a
constituent that lambasted the CAA language regarding motor vehicle pollu-
tion, writing, “Read this! It's amazing.”%

Yet for Thomas, this also appears to be part of a broader push to limit the
powers of federal agencies, especially EPA.%% In a significant solo concurrence
in Whitman v. American Trucking Associations,*’ for instance, Thomas wrote to
question whether Congress had delegated too much legislative power to the
Agency.’® (Though, conceding that none of the parties had raised this issue, he
professed himself willing to wait until “a future day.”)*** In another solo concur-
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rence, in Michigan v. EPA* Thomas wrote separately “to note that [the
Agency’s] request for deference raises serious questions about the constitution-
ality of our broader practice of deferring to agency interpretations of federal
statutes.”*! To Thomas, endowing agencies with too much authority is not
merely a constitutional problem; it inhibits freedom, which is to say the ability
of business to operate without government oversight.

This can come across as fairly run-of-the-mill libertarianism. For instance,
as a Reagan Administration official in 1987, Thomas mused to an interviewer
for a libertarian magazine, “Why do you need a Department of Labor, why do
you need a Department of Agriculture, why do you need a Department of
Commerce? You can go down the whole list—you don’t need any of them,
really.”3* When the interviewer pointed out that the EEOC issued mandates to
private employers, Thomas replied that under his leadership it did “not really”
do so anymore, as the Commission was past what he considered its “social
engineering phase.”* “When EEOC or any organization starts dictating to
people, I think they go far beyond anything that should be tolerated in this
society.”3#

Yet the political scientist Corey Robin has recently argued that deeper
philosophical forces are at work, tracing Thomas’s jurisprudence to a form of
“black nationalism.”# In Thomas’s Commerce Clause opinions, Robin writes,
one can observe the Justice’s desire “to take away a tool of the regulatory
state,”* which can be explained by his deeply held belief that “African Ameri-
cans have nothing to gain—and everything to lose—from a national govern-
ment set on improving their condition.”* Further, in Thomas’s Free Speech
Clause opinions, Robin argues that one can observe the Justice’s belief that
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“[tlhe market must be emancipated from the state.”>* This, too, can be ex-
plained by Thomas’s belief that “extraordinary black men” can only succeed
“[iln a market freed of government constraints.”** While Robin’s insights are
undoubtedly salient, Thomas’s distinctive libertarian race-pessimism is clearly
not the only philosophical commitment underpinning his jurisprudence. Also
present is Thomas’s fundamental skepticism of the competence and expertise of
government agencies, surely informed by his former employer’s desire to be
freed from governmental meddling or regulation.

It certainly appears that Thomas has held these views consistently for de-
cades. In early 1981, for instance, Thomas apparently drafted a letter for Dan-
forth to send to Reagan Administration official David Stockman, which began,
“As you know, I am strongly supportive of the Administration’s plans to make
severe cuts in federal expenditures.”® But even before Reagan’s election,
Thomas was deriding the expertise of agencies; in 1980, as he was helping
Danforth prepare for Senate hearings involving the Army Corps of Engineers
(“the Corps”), Thomas wrote a memorandum exuding disdain for the Corps’
technical expertise: “Although details cannot be avoided in certain lines of
questioning, it must be remembered that the Corps’ prowess in the use of
charts, numbers, graphs, etc. is unmatched,” Thomas wrote to Danforth.!
“Our strength is in generalities and yes/no answers not specific debates with the
Corps. Should we find ourselves unwittingly engaged in a discourse on details, I
suggest that we belittle the exchange and get back to more general questions.”*
This kind of language—while typical of a Reagan Republican—is not primarily
explicable by Thomas’s experiences with racism; it is, instead, explicable by his
experiences with business, specifically Monsanto. Above all, to Thomas, federal
administrative oversight was bad for business. In 1979, he once expressed frus-
tration at the NEPA process, writing to Danforth that the law’s require-
ments—and EPA’s “questionable responses” to a draft environmental impact
statement—had effectively cost the state of Missouri a plastics manufacturing
plant.353

For Thomas the Senate aide, this skepticism of agencies translated directly
into efforts to restrict the administrative state in the precise ways he would later
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advocate as a Justice. In 1980, for instance, he wrote to Danforth regarding a
nuclear waste management reorganization bill being considered by the Senate;
Thomas recommended that Danforth seek to dramatically pare back the bill by
“[e]liminat[ing] the provisions for public review and comment,” sharply re-
stricting judicial review, and removing essentially any “unnecessary and time-
consuming” provision that could delay the approval of nuclear waste sites.* A
year earlier, after urging Danforth to support a bill establishing an Energy Mo-
bilization Board,*® Thomas drafted a statement decrying “the proliferation of
burdensome and often unnecessary procedures” and adding, “It is my view that
if we are to respond expeditiously to the energy emergency which exists in this
country, we must have a way to simplify and coordinate the review process for
non-nuclear-energy projects.”%

It is possible to see a direct through-line from these anti-regulatory beliefs
in the 1980s to Thomas’s judging in subsequent decades. For instance, as a
Senate aide, Thomas offered assistance to corporate executives seeking to side-
step full Federal Energy Regulators Commission (“FERC”) adjudications.’s” As
a Justice, Thomas has repeatedly written that FERC overstepped its regulatory
authority by improperly construing statutory language.3

This through-line is even easier to observe in Thomas’s CWA jurispru-
dence. Recall that, as an aide, he sought to “limit the impact” of the CWA.>*
As a Justice, he has sought to do the same thing. In a revealing dissent from a
denial of certiorari, Thomas sharply criticized prosecutions under the CWA,
arguing that “[a]lthough provisions of the CWA regulate certain dangerous
substances, this case illustrates that the CWA also imposes criminal liability for
persons using standard equipment to engage in a broad range of ordinary indus-
trial and commercial activities” and “we should be hesitant to expose countless
numbers of construction workers and contractors to heightened criminal liabil-
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ity for using ordinary devices to engage in normal industrial operations.”* He
has also sought to limit EPA’s authority to enforce the CWA. In his dissent in
PUD No. 1 v. Washington Department of Ecology,*' Thomas declined to defer to
EPA’s interpretation of the CWA, adopting instead an interpretation of the
statute based largely on his own “common sense.”*? According to the legal
scholar Robert W. Adler, this interpretation had essentially no basis in science
or law:

His analysis does not rely, even to the slightest degree, on the envi-
ronmental goals or ecological principles on which [water quality stan-
dards] are based. More pointedly, Justice Thomas’s view that
designated uses cannot be decoupled from water quality criteria is di-
vorced from any understanding of the complexities of aquatic ecosys-
tems, which render specific water quality criteria necessary but not
wholly sufficient to protect a// water bodies from a// conceivable im-
pacts. Justice Thomas bases his opinion on his own view of ‘common
sense,’” apparently unguided by either legislative or expert agency un-
derstanding of the problem.33

Yet this interpretation is not, in fact, senseless. Rather, it is designed to neuter

both EPA and the CWA.
C. Case Study: CERCLA

One clear illustration of Monsanto’s influence on Thomas’s thinking—
both as a young Senate aide and as a Supreme Court Justice—can be found in
the legislative wrangling and subsequent litigation over the Comprehensive En-
vironmental Response, Compensation, and Liability Act, better known as
CERCLA or Superfund,®* which enabled EPA to compel dumpers of hazard-
ous waste to clean up such sites (or do so itself). Superfund had come about in
no small part because of well-publicized chemical industry disasters, especially
the toxic dumping in Love Canal, New York.’5 As a legislative aide, Thomas
conveyed chemical industry talking points to Danforth and fought against
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many aspects of CERCLA, including its liability provisions; as a Justice, he has
been able to limit these exact provisions.

After several toxic and hazardous waste cleanup bills were introduced into
Congress in early 1979, the CMA initially questioned the need for such a bill at
all, with President Robert A. Roland writing to Danforth, “We believe it is
clearly wrong to attempt a one-shot panacea which lumps together such distinct
problem areas as oil spills, spills of other types of potentially hazardous sub-
stances, and waste disposal.”*¢ After it became clearer that a Superfund bill
would pass, however, the chemical industry began seeking to limit its scope.’’
In mid-1980, a Monsanto official wrote to Danforth, arguing that the main
Senate bill (which was favored by environmentalists) was “too broad in scope”
and “marks a radical change from traditional liability laws”; the official urged
Danforth to support a more “reasonable” and “fair” alternative House bill.*¢ In
the months to come, the chemical industry, including Monsanto,* continued
to object fervently to the Senate bill, especially its strict liability provisions for
companies manufacturing or dumping toxic waste; the scope of incidents cov-
ered by the bill; and the source of the funding to pay for monitoring and main-
taining closed sites.>”

Thomas, for his part, conveyed these specific concerns directly from indus-
try officials to Danforth, noting that the “chemical industry . . . will bear the
brunt of the super-fund fees” and writing that these “problems . . . must be
addressed.””! With respect to strict liability for industrial firms, Thomas wrote,
“Imposing strict liability will have a significant impact on the producers, dispos-
ers and transposers of hazardous waste. Before strict liability is imposed, should
it prove necessary, its necessity should be fully examined and justified. The
anecdotes and generalizations of the [Senate] Committee fall short.””> With
respect to post-closure liability, he conceded that the “rationale for a post-clo-
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sure liability fund appear[s] to make sense,” but concluded nonetheless, “there
does not appear to be any real reason for including this fund in [the bill]. It is
certainly not crucial to cleaning up abandoned sites.””3

In spite of the efforts of both Thomas and the chemical industry, a com-
promise version of CERCLA passed “in the closing days of the lame duck
session of an outgoing Congress,” following a voice vote in the Senate.’* This
would prove to be a thorn in the side of Monsanto, which was especially
targeted with Superfund litigation in the 1980s.5”> Nonetheless, the Supreme
Court—with Justice Thomas among its members—has since restricted the
reach of CERCLA by drastically limiting the scope of chemical distributors’
liability®”¢ and also by limiting the liability of the parent companies of chemical
plants.’”” Justice Thomas himself wrote a pair of opinions that limited the abil-
ity of individuals to recover contribution from liable parties.’”® Thus, as a Jus-
tice, he has voted to constrain the law he once personally lobbied to limit.’”

IV. JUSTICE FOR SAVANNAH

Clarence Thomas’s environmental work and jurisprudence is not some ac-
ademic exercise; it has material impacts on real people. The following Part ex-
plores those material impacts by discussing one final environmental aspect of
Thomas’s life: he spent much of his childhood in Savannah, one of the most
polluted areas of the Southeast. In his autobiography, Thomas claimed to have
had a realization while at Monsanto, suddenly understanding that large indus-
trial firms like the very one he was working for were responsible for the negative
health impacts suffered by his childhood neighbors.®® This realization, he
wrote, sparked in him a deep desire to return to Savannah and advocate for his
neighbors, who were living with the consequences of pollution and environ-
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mental injustice every day.*®! Yet, as this Part points out, Thomas did not, in
fact, return to Savannah, in spite of an opportunity to do so. Instead, he em-
barked on a political and judicial career that directly limited the ability of his
neighbors in Savannah to bring suit to vindicate their environmental rights. His
jurisprudence has had a profoundly damaging effect on the victims of environ-
mental injustice; it is much harder for them to sue and prevail than it was
before Thomas ascended to the bench.

Savannah’s modern pollution problems originated with the timber and pa-
per industries. In the mid-1930s, Union Bag and Paper Company opened
“what would become the world’s largest pulp and paper complex.”®? To keep
this complex running twenty-four hours a day, seven days a week, the timber
industry denuded the surrounding forests with an “almost inconceivable” appe-
tite; ultimately, timber extraction replaced cotton production as Savannah’s pri-
mary industry.’® Just months after the Union Bag complex opened, however,
local residents began raising concerns about the sheer tonnage of “industrial
waste pollution” the paper mills were releasing into the water and air.3* In the
mid-1940s, the Atlanta Constitution reported on the “unpleasant odor” and the
“chemical and other wastes dumped into the stream,” though the newspaper
dismissed these complaints as “comparatively minor in view of the vastly
stepped-up income the mill means to the community.”* By the 1960s, how-
ever, the problems of pollution had become so “acute”—with car accidents
caused by impenetrably thick smog, schools of fish turning up dead, a pervasive
“rotten egg” smell, and entire rivers “transformed into little more than industrial
sewers” that sometimes burned the hands of small children—that even indus-
try’s “most ardent supporters” could no longer deny reality.%

Yet as community activists began demanding environmental protection in
the region, the powerful timber industry, led by Union Bag (now called Union
Camp), “mounted a well-orchestrated resistance to the so-called ‘federalization’
of pollution control,” wielding the language of “states’ rights” to oppose federal
intervention.’” New problems continued to emerge. In the 1970s and 1980s,
EPA researchers discovered dioxin in fish downstream from the pulp and paper
mills; scientists sent by Ralph Nader discovered that Union Camp and other
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382. William Clarence Boyd, New South, New Nature: Regional Industrialization and Environ-
mental Change in the Post-New Deal American South 41 (2002) (Ph.D. dissertation, Uni-
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383. Id. at 42-43.
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companies were pumping groundwater at an unsustainable rate.’® As the twen-
tieth century came to an end, air quality in Savannah remained “among the
worst in the Southeast.”® (For some time, scientists apparently worried that
PCBs—the toxic chemical manufactured by Monsanto—had contaminated the
rivers of Savannah, but a 2016 analysis did not detect PCBs in the Savannah
River or the Little Black River.)3°.

Clarence Thomas was well-acquainted with both Savannah’s pollution
problems and their source. “I grew up here in Savannah,” he told an audience in
1985.%1 “T am a child of those marshes, a son of this soil.”*? As a young man,
he spent one summer working at the Union Camp complex—“a paper company
known for the pollution it spewed into the air and water around Savannah,” he
would write—and came away with a strong dislike for the company.*”> Thomas
later wrote in his autobiography about an epiphany he experienced while work-
ing at Monsanto: For years, he had wondered about the mysterious paralysis
suffered by one of his neighbors in Savannah who had worked at an industrial
plant, treating utility poles with creosote, a wood preservative.* “As I learned
more about the physiological effects of human exposure to toxic waste, I uncov-
ered the answer,” Thomas would write.* It was “the foul-smelling ‘tar’” with
which the man had worked, he realized.’* This led Thomas to a broader reali-
zation: “How many other hardworking people, I wondered, had been robbed of
their livelihoods because of the toxic chemicals manufactured by companies like
Monsanto? The more I considered their plight, the more I longed to go back to
Savannah and help them.”*”

It certainly is possible that Thomas experienced this sudden clarity while
working at Monsanto, but it also seems likely he was rewriting his own history
to some extent. Thomas would later claim that his “reason for going to law
school in the first place was to return to Savannah to assist in righting the
wrongs which I felt existed there throughout my childhood,” but, as his biogra-
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phers Mayer and Abramson point out, he declined to do so, in spite of an offer
from a Savannah law firm, apparently because he felt the pay was too low.>®
Besides, “his ambition lay elsewhere.”

In any event, what is most important to our inquiry is the degree to which
Thomas’s subsequent work would harm the very people he claims to have
wanted to help. For residents of Savannah who wish to use the courts to pre-
vent or ameliorate the pollution of their air or water, they might consider mak-
ing use of the citizen suit provisions of the CAA, CWA, or other federal
statutes.*® Yet for decades Justice Thomas has used his position on the Su-
preme Court to directly limit these citizens’ ability to vindicate their rights.
Indeed, Thomas’s jurisprudence has been disastrous for environmentalists
(though, sadly, Thomas is far from alone on the Court in this respect).!

Conservative critics have long demonized environmental citizen suits,
claiming they are frivolous actions brought by greedy or opportunistic med-
dlers.*? In reality, however, very few environmental advocates have the time or
resources to bring suit.*® This is true in large part because of recent Supreme
Court decisions. Over the last three decades, the Court—with Justice Thomas
in the majority—has sharply restricted the “standing” of environmental plain-
tiffs to sue—that is, to be allowed to bring suit in the first place.*** The
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Court—with Justice Thomas in the majority—has made it considerably easier
for trial judges to dismiss a suit for “failure to state a claim” (i.e. failure to plead
plausible facts constituting a cause of action with sufficient specificity),** which
has proven to be a substantial hindrance to litigation,* especially environmen-
tal litigation.*”” The Court has also further limited the substantive claims po-
tential environmental litigants can make, from federal common law nuisance
claims*® to challenges to environmental assessments conducted pursuant to
NEPA.4®

The statute under which the citizens of Savannah might most like to sue is
the CWA, but here the Court’s rulings—with, again, Justice Thomas in the
majority—have been especially “damaging.”#1° Recall that Thomas has long had
a particular disdain for the CWA, as reflected in his advocacy and written opin-
ions.*"" Even beyond this, the Court’s standing decisions have “undermin[ed]

the regulatory scheme” of the CWA.#2 More recently, the Court has signifi-
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cantly restricted federal regulatory authority under the CWA.#3 Even if plain-
tiffs prevail in a CWA citizen suit, the Court has seriously limited their ability
to recover attorney’s fees.** This is also true of environmental plaintiffs more
broadly. One empirical study of fifteen years of environmental citizen suits
showed that “[a]ttorneys’ fees were granted in a relatively small proportion of
cases—roughly a quarter of the cases during the Bush administration, and less
than 10 percent during the Obama administration.”*

In sum, because of the decisions of Justice Thomas and his conservative
colleagues on the Supreme Court, victims of environmental injustice—the very
people Thomas claimed he wanted to fight for—are increasingly unable to vin-
dicate their rights in court.

CONCLUSION

Clarence Thomas’s environmental jurisprudence has already had a
profound impact on the scope of environmental regulation and the rights of
environmental plaintiffs. In the years to come—as environmental injustice be-
comes even starker as the globe warms and the climate changes—his environ-
mental jurisprudence will become even more significant. This Article has
sought to show how central Justice Thomas’s experiences at Monsanto and as a
Senate aide were to the shaping of this jurisprudence. In light of these exper-
iences, this Conclusion considers whether Thomas should recuse himself from
certain environmental cases.

The judicial recusal statute directs a judge or Justice to recuse “himself in
any proceeding in which his impartiality might reasonably be questioned.”*¢ In
theory, this is an objective standard, not a subjective one; it requires an inquiry
into what a proverbial reasonable person might think of the judge hearing the
case, not a soul-searching by the judge. Yet, in practice, for a Supreme Court
Justice, it is a nearly lawless exercise. It is up to the Justice whose recusal is
sought to decide whether or not to do so, and their decision is unreviewable,*”
irreversible,*® and requires absolutely no justification.*"
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In the last decade, Supreme Court recusal has become a “hotly debated
issue,” as pundits, professors, and politicians have called for each Justice to re-
cuse himself or herself in one case or another.*® Many of the calls for Thomas
to recuse himself have been in cases implicating his wife’s (and his own) right-
wing political activities.””! Yet, as noted above, some have also called for
Thomas to recuse himself in cases involving Monsanto.*? Less well-known is
the fact that certain litigants have apparently considered using Thomas’s poten-
tial conflict of interest in cases involving Monsanto as a tactical advantage. In
one PCB contamination case, a plaintiff’s lawyer suggested as a possibly fruitful
area for discovery: “Records related to Clarence Thomas’ role at Monsanto
(useful to induce settlement and/or head off appeal from final judgment). These
relate to fraudulent . . . reports submitted to EPA while Clarence Thomas had
supervisory authority at Monsanto.”? In another lawsuit involving Monsanto’s
liability for PCB contamination, a lawyer for Monsanto asked a company rep-
resentative about particular people present at company meetings to determine
environmental policy: “How about Clarence Thomas?”#* The representative re-
plied, “He was gone by that time.”? Clearly, it would appear that members of
the public as well as litigants are questioning Justice Thomas’s impartiality, or
are at least well aware that others could raise such questions. Whether such
questioning is “reasonable” is, per the statute, up to Justice Thomas himself.

Historically, it was not uncommon for Supreme Court Justices to recuse
themselves liberally. According to the legal scholar Richard Lazarus, Justice
Lewis Powell “strived to be known for being especially scrupulous on
recusals.”#?¢ Because of his extensive representation of industry while in private
practice, Powell “sat out of many major environmental cases,” which occasion-
ally changed the result—and thus the law—for years to come.*”” More recently,
Justice John Paul Stevens recused himself in cases involving cancer-stricken vet-
erans suing the manufacturers of Agent Orange (including Monsanto), appar-
ently because his son—a Vietnam veteran—died of cancer.*?

Justice Thomas has not been receptive to calls to recuse himself. In part,
this could be because he does not have any current financial ties to Monsanto;
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studies show that judges are most likely to recuse themselves in cases involving
potential financial biases.*” Yet Justice Thomas’s ties go far deeper. He joined a
profoundly anti-environmental corporation at a particularly embattled, litigious
moment in its history, and through that experience he gained sufficient exper-
tise in environmental law that he devoted the next several years of his career to
it. For decades, he has mirrored the views of the industrial right, evincing a
deep faith in the expertise of private enterprise and a profound skepticism of
the administrative state. It is not unreasonable to believe that certain environ-
mental cases might arise in which the only reasonable thing he could do would
be to recuse himself.

Nonetheless, it is difficult to argue that Thomas’s anti-environmental ex-
perience—however formative it was—rust be the basis for his recusal. Justices
Thurgood Marshall and Ruth Bader Ginsburg worked for the National Associ-
ation for the Advancement of Colored People and American Civil Liberties
Union, respectively, for decades, and devoted their careers to the causes of civil
rights and gender equality; it would be fairly radical to argue that they should
have absented themselves from every rights-based case, or all of those involving
their former organizations. Yet, at least with respect to the public debate sur-
rounding judicial recusal, it matters that Marshall and Ginsburg’s civil rights
and civil liberties experience is quite well-known, whereas Thomas’s environ-
mental experience is not. As a result, the public is in a much better position to
interrogate and debate the extent to which the former were influenced by their
past experiences.

Today, Monsanto is frequently the subject of harsh criticism, stemming
from its historic production of DDT, dioxin, Agent Orange, aspartame,
Roundup, and genetically engineered seeds.®® In 2013, it was the winner of a
poll to determine the “most evil corporation in the world.”" Certainly, this
modern reputation may have informed Thomas’s fairly bitter memories of his
time at Monsanto; certainly, this modern reputation may also be why few of
Thomas’s supporters dwell on this experience in lionizing him. But the effect
Monsanto and the broader chemical industry had on him was profound. The
effect he, in turn, has had on the environment and on our environmental rights
is undeniable.
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