What we learned in Held v. Montana

Sam Bookman*

1 Introduction

Courts have always played an important role in American climate governance. They determine
statutory interpretation of existing pollution control laws, resolve conflicts between state and
federal governments, and fix the limits of executive powers.! But many climate activists and
lawyers imagine a more expansive role for courts. Rather than clarifying (or restricting)?
governmental responses to climate change, these activists want courts to be an engine of climate
action. They want courts to call state and federal governments out for their lack of action on climate
change, and order them to do better.

The challenge for these activists is to find explicit legal authority which supports this role.
And in the United States, such authority is hard to find. Most federal environmental legislation
predates widespread concern about climate change.? The United States Constitution, unlike most
of the world’s constitutions, does not expressly protect environmental rights.* Innovative legal
theories, such as the application of the public trust doctrine to the entire climate system, have failed
to bear fruit.’ In the absence of clear authority, courts have refused to take on a more ambitious
role in climate policy, instead finding climate-ambitious claims to violate prudential rules of
standing® and the political question doctrine.” Most notably, in Juliana v. United States, the Ninth
Circuit in 2020 found that plaintiffs challenging federal climate policy lacked standing, because
no remedy from the court could redress the plaintiffs’ climate-related injuries.® These cases have
seemed increasingly at a dead end.

But activists—especially youth-led activists—have not given up. In Held v. Montana, they
turned to a largely untested source of authority: state constitutional law. They argued that state
legislation violated Montana’s state constitution, which protects a “right to a clean and healthful
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environment.” The Court agreed and struck down two offending laws.!® The climate rights
movement now has its clearest win in United States courts.

In one sense, the decision is narrow: it rests on a right found in only a handful of state
constitutions!! and relates only to two pieces of state legislation.!? But in other respects, it is highly
significant. In this Article, I contextualize and summarize the decision. I review what lessons the
Held decision might offer for other climate suits. First, I highlight the limited but significant
potential of state constitutional law as a basis for future claims. Secondly, I consider the Held
decision’s significance for standing and causation litigation barriers. In particular, I explore how
the Court engaged with and applied climate science to establish a convincing chain of logic
between the State’s greenhouse gas emissions and particular, present harms experienced by the
plaintiffs. Thirdly, I consider the significance of the narrowness of the claims. Though plaintiffs
initially brought an ambitious challenge against the State, the court’s narrowing of the claim to two
pieces of legislation may have done the plaintiffs an enormous favor: it is a strategy that could be
replicated by future litigants. And finally, I consider the effects of the decision beyond the
courtroom, and in particular, the role played by rights discourse in political organizing efforts.

I conclude by asking what happens next. The decision is far from final: the State has already
indicated that it will appeal to Montana’s Supreme Court.!* The ruling will undoubtedly spark
countermobilization efforts by conservative groups. How the decision is framed within the political
discourse of a deep-red state will likely influence whether it has a lasting impact on climate policy.
The decision is only one step in a much broader battle over the future of the United States’ response
to climate change.

1T The Decision
A Background

Held was filed in 2020 by a group of 16 young people, then aged between two and 18. The
complaint was ambitious. It called on the court to declare unconstitutional a range of state laws
and actions and to implement a remedial plan with ongoing court supervision to ensure
compliance.!* Much of this challenge was dismissed on mootness grounds—many of the challenged
statutes were repealed, and the claims were therefore no longer relevant.!® The extensive remedial
plan was found to exceed the court’s authority under the political question doctrine (in other words,
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it was beyond the court’s jurisdiction to develop and supervise an extensive plan to rectify the state
government’s climate policies).!® Instead, by the time the case came to trial, the issue before the
court was a relatively narrow one.

The case centered on a challenge to two provisions of Montana’s Environmental Policy
Act (MEPA). First, the plaintiffs challenged a provision known as the “MEPA Limitation.”!” The
MEPA Limitation, enacted in 2011, prevented state agencies from considering environmental
impacts outside of Montana’s borders when conducting environmental reviews.!8 This amendment
had significant implications for the approval of proposed energy projects in a coal-rich state. For
example, rather than weighing the potential economic benefit of a coal mine against the costs
associated with global greenhouse gas (GHG) emissions, the law appeared to allow consideration
only of climate impacts within Montana—and arguably, only those fossil fuels burned within the
state. In 2023, the MEPA Limitation was extended even further. After a judge rebuked a state
agency for failing to consider even those limited climate impacts,' the state legislature responded
with an even more restrictive measure. House Bill 971, enacted in May 2023, prevented
consideration of any climate impacts unless “the United States congress amends the federal Clean
Air Act to include carbon dioxide emissions as a regulated pollutant.”?® Second the plaintiffs
challenged a second law passed by the Montana legislature, SB 557. SB 557, enacted a few days
after the MEPA Limitation, provided that courts could not “vacate, void, or delay” proposed
projects on climate grounds.?!

The plaintiffs’ challenged these two provisions under a provision of the Montana
Constitution, which protects “the right to a clean and healthful environment.”*? Such a right is
found only in a handful of other state constitutions.?* Since this right was enacted in Montana in
1972, state courts have developed a body of law interpreting and applying the right. Most
significantly, in 1999 the Montana Supreme Court held that the right is a “fundamental right”
warranting strict scrutiny, meaning that the state must be able to point to particularly compelling
interests in order to limit the right.?* The right, however, had never been applied by Montana courts
in the context of climate change. But the existence of the express constitutional rights meant that
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the plaintiffs did not have to argue such a right was implied in other constitutional rights or in state
common law.

Instead, the clear environmental right, and the relatively narrow statutory provisions being
challenged, gave the case a sharp focus and avoided some of the political question and
redressability obstacles faced elsewhere. In particular, the plaintiffs did not encounter some of the
challenges encountered by plaintiffs in Juliana v. United States, a case brought against the federal
government.?> Unlike the Montana Constitution, the United States Constitution does not contain
an express environmental right. In order to advance their claims, the Juliana plaintiffs had to
demonstrate that a right to a “stable climate system” was implied in the Constitution and the
common law.?® Furthermore, plaintiffs requested an extensive plan to remedy alleged pervasive
failures in federal climate policy.?’” Without considering the merits of the plaintiffs’ claims
concerning the existence of a climate right, the court in Juliana concluded that the plaintiffs’ claims
were too sweeping—they could not be adequately redressed by the court.?® By seeking a narrow
remedy, and by grounding their claims in an express environmental right, the Held plaintiffs were
able to avoid many of the challenges experienced by the Juliana plaintiffs.

B The Evidence

The district court’s decision sets out an extensive scientific record presented at trial, which was
largely uncontested by the State. The court affirmed the reality of global warming caused by
“anthropogenic changes in the environment, not natural variability”?® and spelled out how climate
change affects young people, the state of Montana, and the plaintiffs in particular. The court noted
that children are particularly affected by climate change not just because they will live longer into
a hotter future, but also because “climate change is already harming plaintiffs”3° through changes
to the local environment, as well as physical and mental health harms.3! The court observed that
many of the present effects of climate change, such as climate anxiety, are particularly harmful to
children.3? The court noted the particular cultural and environmental impacts on Native American
children,*® as well as the uneven impact of climate change produced by existing deprivation and
inequality.’* And Judge Seeley set out specific impacts of climate change on the State: glacial loss,
reduced river flow, drought, wildfires, and biodiversity loss.*> The court catalogued the unique
injuries suffered by each of the plaintiffs, providing a powerful record of the already-manifest
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impacts of climate change.?® The court concluded that “because of their unique vulnerabilities,
their stages of development as youth, and their average longevity on the planet in the future,
Plaintiffs face lifelong hardships resulting from climate change.”’

Next, the court considered Montana’s contribution to global GHG emissions. The court
accepted the evidence offered by the plaintiff expert witness while finding that testimony offered
by the State’s expert economist was “not well-supported, contained errors, and was not given
weight by the Court.”*® Accounting for fossil fuel extraction, processing and transportation, and
consumption by end users (including end users outside of Montana), the court concluded that in
2019, Montana was responsible for the emission of 166 million tons of carbon dioxide (not
accounting for other greenhouse gases),>® and was responsible for 3.7 billion tons of carbon
dioxide emissions since 1960.*° The court contextualized this footprint as being larger than that of
many countries, noting that emissions resulting from fossil fuels extracted in Montana were larger
than those of fuels derived from Brazil, Japan, Mexico, Spain, or the United Kingdom.*' Crucially,
the court noted that the State was still actively involved in permitting and licensing future projects
and that “Montana’s land contains a significant quantity of fossil fuels yet to be extracted.”*
Overall, concluded the court, “what happens in Montana has a real impact on fossil fuel energy
systems, carbon dioxide emissions, and global warming.”*3

C The Legal Analysis

The court’s decision included multiple holdings informed by these extensive factual findings. First,
the court held that plaintiffs had established standing: they had demonstrated a cognizable injury,
traceable to the defendant, which could be redressed by the court.** Emphasizing effects on
plaintiffs’ mental health, the court accepted that the harms experienced by the plaintiffs—harms that
would be intensified by ongoing greenhouse gas emissions—amounted to cognizable injuries.*
Furthermore, Judge Seeley found that the MEPA Limitation would contribute to plaintiffs’ injuries
because it “prevents the availability of vital information” that would allow the State to comply
with its constitutional duty.*® The Limitation “causes the State to ignore renewable energy
alternatives,”’ despite “abundant renewable energy resources” in the State.*8 In light of Montana’s
extensive and ongoing contribution to climate change, the court found that the state’s actions were
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“not de minimis but are naturally and globally significant,” and thus “cause and contribute to
climate change and Plaintiffs’ injuries and reduce the opportunity to alleviate Plaintiffs’ injuries.”*
Plaintiffs’ injuries were accordingly traceable to the State. Finally, the court found those injuries
redressable. Because Montana still possesses significant coal reserves, and the consideration of
climate impacts in permitting decisions could reduce the likelihood of future approvals,
invalidating the MEPA Limitation would redress plaintiffs’ ongoing injuries:>° “every additional
ton of greenhouse gas emissions exacerbates Plaintiffs’ injuries and risks locking in irreversible

climate injuries.”!

In light of the fundamental constitutional nature of the environmental right, the court then
applied strict scrutiny analysis to the challenged laws. In other words, having been found to
infringe on the protected environmental right, the laws could only be upheld if they served a
compelling state interest, and were narrowly tailored to effectuate that interest.>?> Relying on
judicial precedent and the intent of the right’s framers (including one convention delegate who
testified at the trial),>® the court found that the “clean and healthful environment™ extended to the
climate,’* and that the state owed an affirmative duty “to take active steps to realize this right.”>>
Contrary to that duty, the state had not offered a compelling government interest that would justify
infringing upon that right, and no argument that the MEPA Limitation was sufficiently tailored to
serve that interest.*®

The court also found the second challenged law, SB 557, facially unconstitutional. SB 557
prevented courts from vacating, voiding, or delaying proposed projects on climate grounds.’” In
other words, SB 557 prevented courts from finding that environmental reviews were inadequate
for failing to consider greenhouse gas emissions or climate impacts. Although SB 557 was passed
after plaintiffs filed their initial complaint, the State relied on the provision in arguing the case
should be dismissed, and both parties addressed the provision’s constitutionality during later trial
briefings.’® Applying strict scrutiny, the court held that SB 557 violated Article IX, Sec. 1(3) of the
Montana Constitution,”® which obligates the legislature to provide “adequate remedies for the
protection of the environmental life support system from degradation.”®® Specifically, the court
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found that the provision violated plaintiffs’ right to “preventative, equitable relief,”®! and “fails to
further a compelling state interest.”6?

111 What We Learned

On the one hand, the decision has relatively limited scope. It is based on a constitutional provision
found only in a handful of other states®® and concerns an unusually egregious law: one which not
only prevents consideration of global GHG emissions from extraction projects, but a// GHG
emissions, including those which will impact people living within the state. The court’s order might
require Montanan decision-makers to consider the climate impacts of greenhouse gas-emitting
projects, but they will not be under any substantive obligation to withhold approvals.®* And the
State has already announced that it will appeal the decision.%® The full practical impact of the
decision is unclear.

On the other hand, the decision amounts to a long-sought victory for climate activists—and
particularly youth climate activists—seeking a pathway for courts to play a more ambitious role in
climate governance. For these movements and their lawyers, there are several lessons that can be
learned.

A The Potential of State Constitutional Law

First, it suggests that state constitutional law might provide a vehicle worth exploring in future
climate litigation, particularly in Montana, as well as the five other jurisdictions with existing
environmental rights provisions. Many of those provisions have been historically underutilized in
litigation,® but there are signs they could be reinvigorated. Pennsylvania’s Supreme Court has
recently found that the State’s environmental rights provision imposes strict fiduciary obligations
on the State.®” Even more recently (and more explicitly related to the context of climate change),
Hawaii’s Supreme Court this year upheld the State’s Public Utility’s Commission’s (PUC) to deny
approvals based on climate grounds, finding that the PUC had acted to protect environmental rights
guaranteed by the state constitution.®® The NGO which litigated the Held claim, Our Children’s
Trust, has filed a similar claim in Hawaii, hoping to replicate Held’s success elsewhere.’
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Courts in those states with environmental rights provisions, but without a developed
jurisprudence—Illinois, Massachusetts, and New York (where voters approved an environmental
rights amendment in 2021)-might begin to develop similar doctrines. Activists in states whose
constitutions have non-rights-based environmental provisions might also draw on Held in their
litigation.”® And climate activists across the country might work to amend their state constitutions
to include additional rights, providing them with more solid footing in state courts. Proposals for
state constitutional environmental rights provisions—known as “green amendments”—are already
on the table in several states, supported by a national network of organizers.”! The success of the
Held plaintiffs will likely give these movements added impetus.

B A Model for Tackling Standing and Causation

Secondly, the Held judgment could serve as a model for litigants seeking to overcome interrelated
standing and causation hurdles. Such hurdles arise in many different contexts in climate litigation,
well beyond state constitutional suits such as Held.

In Held, the court generally followed the federal test for standing: plaintiffs must
demonstrate cognizable injuries; fairly traceable to the defendant’s conduct; and redressable
through a favorable decision by the court.”? These requirements have been notoriously difficult to
prove in the climate context. First, courts generally require that injuries be “actual or imminent.””3
Historically, it has not always been easy for plaintiffs to demonstrate imminent harms resulting
from climate change, as opposed to heightened future risk.”* However, in Held, plaintiffs were able
to construct an effective claim that they were already experiencing significant harm: not only
because of climate-related changes to the Montana environment, but also because of mental health
and anxiety challenges faced by them (and many other young people), as convincingly documented
through expert evidence.

Secondly, attributing climate harms to the conduct of defendant states (or companies) has
proven extremely difficult in many climate litigation contexts. This is a challenge not only for
standing purposes, but in proving causation requirements across many doctrinal tests.”
Greenhouse gases are emitted from an enormous range of sources located all over the world.
Demonstrating that the actions of a single emitter or government “caused” injury to a particular
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4 For contrasting approaches to “imminence” in climate litigation, see Massachusetts v. EPA 549 U.S. 497, 521 (2007)
(majority finding that “EPA’s steadfast refusal to regulate greenhouse gas emissions presents a risk of harm to
Massachusetts that is both ‘actual’ and imminent.””). But see contra 542 (Roberts, C.J., dissenting) (... there is
nothing in petitioners’ standing declarations and accompanying exhibits to support an inference of actual loss of
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plaintiff is extremely challenging.”® Defendants typically argue that their emissions have caused
injury only by mixing together with those of many other emitters, including those located outside
the state and country;’’ and if they hadn’t extracted and burned fossil fuels (or approved such
practices), someone else would have instead—sometimes referred to as “market substitution””® or
“perfect substitute” argument.”

Despite these challenges, the Held court pieced together a persuasive causal chain leading
from the state’s authorization of fossil fuel projects to concrete injuries suffered by the plaintiffs.
This chain relied extensively on plaintiff expert evidence, which the State’s expert failed to
persuasively contradict.®? The injuries of each individual plaintiff derived from global fossil fuel
emissions; the share of those emissions caused by Montanan fossil fuels was significant; and the
MEPA Limitation made it more likely that Montana would continue to be a significant source of
emissions, thus aggravating the plaintiffs’ injuries. This final step in the causal chain helped to
show that the plaintiffs’ injuries (unlike those in Juliana®') were redressable: with the MEPA
Limitation invalidated, the court reasoned the state would have better-quality information, and
therefore would be less likely to approve GHG-emitting projects.®?> Once this simple causal
narrative was assembled, it is hard to imagine how Montana could successfully defend the law.

Still, it should be noted that the court avoided some difficult issues, which could be raised
on appeal. The court does not deal with the market or perfect substitution argument.® It does not
offer a reason as to why “more than de minimis,” or even “nationally and globally significant,” is
a sufficient standard for establishing causation.®* It does not set out a test or threshold at which a
contribution becomes “more than de minimis.” It does not purport to quantity what share of the
plaintiffs’ injuries are caused by the State’s emissions, let alone potential future emissions. It does
not try to quantify the extent to which the plaintiffs’ injuries would be alleviated if Montana kept
its fossil fuels in the ground. Instead, the court (not unreasonably) observed that Montana’s
contribution to overall emissions is indeed significant and vastly disproportionate to the State’s

76 See Jacqueline Peel, Issues in Climate Change Litigation, CARBON & CLIMATE L. REV. 15, 16-17 (2011) (describing
this as the “drop in the ocean” problem).
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PERSPECTIVES 59-61, 12—13 (2021).
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NEPA Review 109, 150-52 (2017).
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population.®> While this is a plausible theory of causation and redress, it still leaves open several
avenues that the State may address on appeal.

C Keeping it Narrow

Thirdly (and relatedly), the decision shows the value of narrow, targeted challenges. This was not
the intention of the plaintiffs: as noted above, the initial complaint was far more wide-ranging.
Several challenged provisions, however, were repealed before trial (rendering these claims moot),
and the extensive remedies pursued by the plaintiffs were found to exceed the Court’s authority
under the political question doctrine.®¢ But in narrowing the issue to the validity of the MEPA
Limitation, the Court may have done the plaintiffs an immense favor.

Wide-ranging climate claims are risky. If plaintiffs win, then the payoft may potentially be
bigger. But in order to win, plaintiffs need to overcome two major interrelated hurdles:
redressability and political question concerns. The political question doctrine concerns whether
the matter is appropriate for judicial, rather than political, consideration;®” redressability concerns
whether the claimed injury is something that courts are capable of remedying.®® Courts will be
reluctant to interfere with whole-of-government policies, which often involve complex polycentric
decisions and trade-offs.?® In particular, courts may feel that such decisions lack “judicially
manageable standards,” rendering such interventions inappropriate under the political questions
doctrine.”® Relatedly, judges might worry that their intervention in major government policies may
simply be ineffective: a judicial order can only do so much. As observed by the Ninth Circuit in
Juliana, ordering the development of a plan—and actively supervising such a plan—may simply be
beyond the court’s enforcement power.”!

These issues did not prevent the Held court from finding in favor of the plaintiffs. Rather
than having to devise a plan to guide the State’s climate policy, the court simply had to determine
whether two narrow legislative provisions conformed to the State Constitution. The form of relief
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was simple: striking down the challenged provisions, and injuncting the State from acting in
accordance with the statutes.”> While the impact of the decision may not have been as sweeping
as the plaintiffs would have hoped, the narrow issue, and simple negative remedy, alleviated these
other concerns.

D Beyond the Courtroom

Finally, the decision shows the power of legal mobilization through courts, by young people,
through rights discourse.”® The Held case did not emerge in a vacuum. Instead, it forms part of a
broader strategy by young people and their supporters to highlight the urgency of the climate crisis,
and to force action by governments. Our Children’s Trust, the NGO litigating the claim, also
backed the Juliana case as well as suits in all 50 states, and currently has cases pending in Florida,
Hawai’i, Utah, and Virginia.’* These American cases, in turn, comprise only part of the voluminous
youth-led climate litigation movement around the world, many cases of which are based on
constitutional and human rights claims.”

As noted above, the immediate implications of the decision are relatively narrow. But the
political ramifications could be significant. The decision helps political campaigns craft a broader
narrative, demonstrating that governments are failing to live up to the fundamental commitments
that they owe to their citizens—and to young people in particular. The court’s finding that the State
is a significant cause of injuries to its own children is one that can be used in campaigns to argue
that a/l governments have a duty—a moral, if not a legal one—to act more ambitiously on climate
change, including by reducing the extraction and consumption of fossil fuels.

Litigation can help these broader political aims in several ways. Most obviously, litigation
attracts significant media attention: it is unlikely that the Held plaintiffs would have received such
significant national attention without having gone to trial.”® But more subtly, litigation success can
give these claims an imprimatur of legitimacy, cloaking their arguments in what Professor Stuart
A. Scheingold influentially described as “the myth of rights.”’ These myths can be used as
political resources, helping movements gain new followers and supporters, and persuade
legislators to take stronger action. The causal pathways between cases such as Held are complex
and uncertain, and many involve action well beyond the courtroom.
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v What Happens Next?

So what happens next? The court’s decision in Held bars the state from enforcing either of the laws
at issue. The Montana Attorney General’s Office has harshly criticized the decision as “a week-
long taxpayer publicity stunt.””® Referring to some of the barriers experienced by other climate
plaintiffs, a spokesperson claimed that “our state has no impact on the global climate.”® The State
will appeal the decision.!?

Even if the ruling is upheld, its impact on future Montanan fossil fuel production and
consumption will require political will and public support. Taking fossil fuel emissions into
account in agency decision-making will make little difference if decision-makers are skeptical that
these are real harms, or that they outweigh the economic benefits of continued extraction. And
such benefits should not be understated: as of 2021, Montana holds 30% of total recoverable coal
reserves in the United States, meaning that it remains a potentially lucrative source of revenue.!?!
If political elites in the State are able to portray the Held decision as a judge forcing Montana to
pay for an ultimately global (or even non-existent) problem, they could significantly undermine
public legitimacy in the decision—even if it is upheld.

Montana, of course, is a deep-red state. Nevertheless, a 2021 national survey found that a
majority of Montanans revealed that they are worried about climate change, and two-thirds of
Montanans believed it will harm future generations.!?> These figures are lower than the national
average, but not by much.!® Certain renewable energy policies, such as tax rebates for energy-
efficient vehicles or solar panels, are wildly popular in Montana.!%* And the very existence of the
environmental rights amendment in the Montana Constitution shows that environmental concerns,
and environmental organizing, can bear fruit. The challenge for in-state climate activists will be to
demonstrate that cutting back on fossil fuel projects benefits not only the country and the world,
but the people in the state itself. The difficulty of such a task should not be understated, but it is
not impossible. Decisions like the one issued in Held may give the climate justice movement more
ammunition in making that case to state agencies, legislators, and the public at large.
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