BOEING: THE MULTITUDE OF ITS TROUBLES

EricA (XINHUI) CHEN*

Boeing, the aviation giant corporation, has been facing a multitude of trou-
bles in recent years. Two accidents of Boeing 737 Max resulted in the deaths of
346 people and revealed the flawed engineering safety control of Boeing. Four
years after the deadly accidents, Boeing is still deeply entangled in their after-
math. This Column walks through the multi-faceted troubles Boeing is facing, and
briefly explores the organizational causes embedded in Boeing’s culture.

* Erica (Xinhui) Chen is a third-year JD student at Harvard Law School, specializing in
corporate law and international law. She is a Columnist and Submissions Editor at HBLR.
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INTRODUCTION

Over the last six years, Boeing has been in crisis. Two tragic crashes of 737
Max planes killed 346 people, and Boeing pleaded guilty to the charge of fraud
conspiracy.! The series of problems and crises made Boeing bleed cash, lose
shareholders’ confidence, and suffer significant damages to its public image.

Boeing’s financial outlook is alarming. On October 23, 2024, Boeing
released its third-quarter earnings, which included a 1% decline in revenue, an
operating cash flow loss of $1.34 billion, $6.17 billion in net losses.? Boeing’s
debt surged in the last six years with reported core operating losses of more
than $33 billion.> Boeing’s long-term debt increased to $53 billion at the end of
June from $10.7 billion at the end of March 2019, when the second fatal crash
of the 737 Max happened, leading to a 20-month grounding of the company’s
best-selling jet.* On October 15, 2024, Boeing announced its plan to raise
$25 billion by selling stock and debt, including borrowing $10 billion from a
consortium of banks.’ Boeing’s credit rating has plunged to the lowest invest-
ment-grade level, just above the “junk bond” status,® signaling the market’s
lack of confidence in Boeing’s ability to generate cash and repay the debts.

As of November 12, 2024, Boeing’s stock price has fallen more than
60% from its peak on March 1, 2019.” What happened to the aviation giant
who was once (and perhaps still is) a national pride? What shook the public’s
confidence in Boeing’s performance? This Column will walk you through
Boeing’s crisis and the different facets of its troubles, and briefly analyze the
organizational causes behind them.

I. BOEING 737 MAX: THE DISASTER THAT REVEALED BOEING’S FLAWS

Boeing’s decline started with its hope to out-compete Airbus,? but the hope
soon turned into a downward spiral that consumed the company’s fortunes.

! The Associated Press, Key Events in the Troubled History of the Boeing 737 Max, AP
NEws (Jul. 8, 2024, 9:17 AM), https://apnews.com/article/boeing-plea-737-max-crashes-
b34daa014406657¢720bec4a990dccf6 [https://perma.cc/ED22-CTWS].

2 Pras Subramanian, Boeing Reports $6B Quarterly Loss With Big Union Vote Looming,
YAHOO!FINANCE (Oct. 23, 2024), https://finance.yahoo.com/news/boeing-reports-6b-quarterly-
loss-with-big-union-vote-looming-120543797.html [https://perma.cc/32ST-SUC6].

3 Chris Isidore, Boeing’s Crisis Is Getting Worse. Now it’s Borrowing Tens of Billions of
Dollars, CNN Bus. (Oct. 15, 2024, 10:39 AM), https://www.cnn.com/2024/10/15/investing/
boeing-cash-crisis/index.html#:~:text=Boeing’s%20long % 2Dterm%20debt%20has,the %20
company’s%?20best%2Dselling%20aircraft [https://perma.cc/RIV4-V78M].

4 1d.
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7 See YAHOO!FINANCE, The Boeing Company Historical Data, https://finance.yahoo.com/
quote/BA/history/ (last visited Nov. 13, 2024) [https://perma.cc/VZ4AR-KYNO].

8 David Gelles et al., Boeing Was ‘Go, Go, Go to Beat Airbus With the 737 Max, N.Y. TIMES
(Mar. 23, 2019), https://www.nytimes.com/2019/03/23/business/boeing-737-max-crash.html.
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A. Boeing 737 Max: A Catastrophic Failure

Boeing developed the 737 Max as a more fuel-efficient version of its 737
plane, the best-selling airliner ever.’ The plan was announced in August 2011;
however, the 737 Max, the once-heralded triumph in aviation technology, soon
turned into one of the most catastrophic failures in modern corporate history.!

The Boeing 737 Max entered commercial service in 2017, and was initially
well-received, with thousands of commercial orders.!" However, just one year
later, on October 29, 2018, the first Boeing 737 Max major accident killed all
189 passengers and crew on Lion Air Flight 610.'2 Although attention focused
on the flaws of the new Boeing flight-control system called Maneuvering
Characteristics Augmentation System (MCAS), which Boeing did not disclose
to pilots and airlines,'* Boeing’s share price continued to rise and peaked at
$446 on March 1, 2019, reflecting investors’ confidence despite the crash.!4
Soon after, on March 10, 2019, Ethiopian Airlines Flight 302, another Boeing
737 Max, crashed after takeoff and killed all 157 people on board.”> Because
both accidents followed a similar pattern, Boeing faced global scrutiny, which
eventually led to the global grounding order of all Boeing 737 Max.!®

The Fraud Section within the Criminal Division of the United States
Department of Justice brought a lawsuit against Boeing at the United States
District Court for the Northern District of Texas (“the Court”) in January
2021, charging Boeing with one count of conspiracy to defraud the United
States in violation of 18 U.S.C. § 371.77

Boeing admitted in court documents that it deceived the Federal Aviation
Administration’s Aircraft Evaluation Group (FAA AEG) about the speed range
in which a part of the 737 Max’s MCAS could operate.'® Because of Boeing’s
deception, a key document published by the FAA AEG “lacked information

° The Associated Press, Key Events in the Troubled History of the Boeing 737 Max, AP
NEws (Jul. 8, 2024, 9:17 AM), https://apnews.com/article/boeing-plea-737-max-crashes-
b34daa014406657¢720bec4a990dcct6 [https://perma.cc/ED22-CTWS].

1 Case Study 19: The $20 Billion Boeing 737 Max Disaster That Shook Aviation,
HENRICODOLFING, https://www.henricodolfing.com/2024/08/case-study-19-20-billion-boeing-
737-max.html (last visited Nov. 14, 2024) [https://perma.cc/8J37-EHTG].

" Supra note 9.

2 Id.

13 See Id.

14 Supra note 7.

15 1d.

' Thomas Kaplan et al., Boeing Planes Are Grounded in U.S. After Days of Pressure, N.Y.
TmMEs (Mar. 13, 2019), https://www.nytimes.com/2019/03/13/business/canada-737-max.html
[https://perma.cc/TTWW-JSWD].

17 See United States v. The Boeing Company, U.S. DEP'T OF JUST., https://www.justice.
gov/criminal/criminal-fraud/case/united-states-v-boeing-company (last visited Nov. 14, 2024)
[https://perma.cc/INB4-NWAA].

18 Id.
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about MCAS,” which caused airplane manuals and pilot training materials for
U.S.-based airlines to omit information about MCAS."

Simultaneously, Boeing reached a deferred prosecution agreement (DPA)
with the Justice Department on one count of conspiracy to defraud the United
States in connection with the FAA AEG’s investigation of Boeing 737 Max.?
Under the DPA, Boeing will pay a total amount of over $2.5 billion, includ-
ing “a criminal penalty of $243.6 million,” compensation payments to 737
Max’s customers of $1.77 billion, and will establish a “$500 million crash-
victim beneficiaries fund” in relation to the Lion Air Flight 610 and Ethiopian
Airlines Flight 302.2!

As part of the DPA, Boeing also agreed to design, implement, and enforce
a compliance and ethics program to prevent and detect violations of U.S. fraud
laws throughout its operations.”> However, Boeing subsequently failed its
obligations under the DPA, leading to further legal troubles.?

B. Alaska Airlines Panel Blow-Out: It is Not Over Yet

After grounding the 737 Max for 20 months, regulators allowed them to
fly again following Boeing’s modifications to the MCAS software.?* The 737
Max recorded thousands of safe flights and orders from airlines increased.?
However, on January 5, 2024, a panel covering an unused emergency exit
blew off a 737 Max 9 during an Alaska Airlines flight,? triggering a new wave
of concerns over 737 Max’s safety.?” The FAA grounded all 737 Max 9s in
the U.S. the next day.?® A month later, a panel of outside experts reported that
“Boeing’s safety culture fell short despite the company’s efforts to fix it.”* On
March 19, 2024, the FBI informed passengers on the Alaska Airlines flight
that they might be victims of a crime, and six days later, David Calhoun, then
Boeing’s CEO, declared that he would step down by year-end.*

1 Boeing Charged with 737 Max Fraud Conspiracy and Agrees to Pay over $2.5 Billion,
U.S. DEP’T OF JusT. (Jan. 7, 2021), https://www.justice.gov/opa/pr/boeing-charged-737-max-
fraud-conspiracy-and-agrees-pay-over-25-billion [https://perma.cc/Z9MW-L5EP].

% Supra note 17.

2 David Koenig & Alanna Durkin Richer, Boeing Accepts a Plea Deal to Avoid a Criminal
Trial Over 737 Max Crashes, Justice Department Says, AP NEws (July 8, 2024, 2:15 PM),
https://apnews.com/article/boeing-guilty-plea-crashes-245a38dc6d3082f4ddff 1674127412
[https://perma.cc/977F-DTMY].

3 Id.

2% Supra note 9.

2 See Id.

2 Supra note 9.

2 Id.

O 1d.
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On May 14, 2024, the Justice Department notified the Court that Boeing
violated the terms of the DPA by failing to make promised changes to detect
and prevent violations of federal anti-fraud laws.?! This meant that Boeing
was again subject to prosecution for any federal criminal violation, including,
but not limited to, the charge of conspiracy to defraud the United States.®
On June 13, 2024, FAA Administrator Mike Whitaker said “his agency’s
oversight of Boeing was ‘too hands-off.””’33 In July 2024, the Justice Depart-
ment announced that Boeing agreed to plead guilty to conspiracy to defraud
the U.S. government for misleading regulators who approved pilot-training
standards for 737 Max.* The plea deal called for Boeing to pay an additional
$243.6 million fine, the same amount it paid under the 2021 settlement that
the Justice Department said Boeing breached.® The deal also includes the
appointment of an independent monitor by the Justice Department to oversee
Boeing’s safety and quality procedures for three years and requires Boeing to
invest at least $455 million in its compliance and safety programs.*

The plea deal needed to be approved by the Court, and a hearing before
U.S. District Judge Reed O’Connor was held on October 11.37 Lawyers rep-
resenting the relatives of passengers who died in two crashes asked the judge
to throw out the plea agreement; they argued that the $244 million fine would
be too light for misleading regulators about the malfunctioning MCAS system
that caused the crashes.* When Judge Reed O’Connor asked Boeing’s lawyer
why he should accept the plea deal, Boeing’s lawyer said that Boeing is “a pil-
lar of the national economy and the national defense” and thus needs to know
the punishment before it agrees to plead guilty to a felony; otherwise, the
company could be disbarred from federal contracting.® Relatives of victims
were enraged by the answer. “It allows them to kill people with no conse-
quences because they’re too big and because their shareholders won’t like it,”
said Michael Stumo, whose daughter died in the second crash.*

In December 2024, Judge Reed O’Connor rejected the plea deal due to
concerns over the selection process for an independent monitor in the plea

31 Supra note 17.

2 1d.

3 Supra note 9.

#*1d.

3 Supra note 24.

3 Id.

3 See David Koenig, Boeing’s Lawyers Argue for Settlement Opposed by Relatives of Those
Killed in 737 Max Crashes, AP NEws (Oct. 11, 2024, 5:00 PM), https://apnews.com/article/
boeing-737-max-victims-plea-agreement-fraud-7b772b2ae171b0e3cb9916d10d05652f [https://
perma.cc/3KP6-9EU4].

¥ Id.

¥ Id.

0 Id.
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deal to oversee safety and quality improvement at Boeing.*' As of the writing
of this Column, Boeing and the Justice Department are still negotiating a
revised plea deal.*?

II. THE OTHER FACETS OF BOEING’S TROUBLES

Boeing not only faces charges from the U.S. Justice Department but also
needs to deal with shareholder litigations and labor strikes, adding to its al-
ready strained financial condition.

A.  Shareholder Litigations
1. Inre The Boeing Company Securities Litigation (Ongoing)

On January 30, 2024, a securities class action lawsuit was filed on
behalf of the Employee’s Retirement System of the State of Rhode Island.®
The lawsuit asserts claims under Sections 10(b) and 20(a) of the Securities
Exchange Act of 1934 and Rule 10b-5 promulgated thereunder on behalf
of all persons or entities that purchased or acquired Boeing common stock
between October 23, 2019, and January 24, 2024 (the Class Period).* Boeing
is accused of prioritizing its profits over safety, which led to poor quality con-
trol in the production of the 737 Max and a heightened risk of manufacturing
flaws.*> On September 6, 2024 hearing on Boeing’s motion to dismiss, Judge
Brinkema of the Eastern District of Virginia denied the motion and allowed
the lawsuit to proceed into discovery, stating that “there is definitely a suffi-
cient nexus with the damages, and that [there] is a strong inference of scienter
here.”* The lawsuit is still ongoing.

2. Inre Boeing Company Derivative litigation (Settled)

In the derivative action, In re Boeing Company Derivative Litigation,
Boeing’s shareholders brought claims targeting Boeing’s board for safety

4! Chris Isidore, Boeing Plea Deal Related to Max Crashes Rejected by Judge, CNNBUSI-
NEss (Dec. 6, 2024, 7:08 AM), https://www.cnn.com/2024/12/05/business/boeing-plea-deal-
rejected-by-judge/index.html.

“2 David Shepardson, Boeing, DOJ Tell US Judge They Have Not Reached Agreement
on Revised Plea Deal, Reuters (Jan. 3, 2025, 3:49 PM), https://www.reuters.com/legal/
boeing-doj-tell-us-judge-they-have-not-reached-agreement-revised-plea-deal-2025-01-03/.

* In re The Boeing Company Securities Litigation, LABATON KELLER SUCHAROW (Apr. 22,
2024), https://www.labaton.com/cases/in-re-the-boeing-company-securities-litigation [https://
perma.cc/C4SW-XJ8C].

“Id.

®Id.

“ Id.
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failures that led to catastrophic crashes of two 737 Max jetliners in 2018 and
2019.47 Shareholders filed suit on behalf of Boeing against the company’s
directors and officers, seeking to recover the costs and economic losses result-
ing from the 737 Max crashes.*® In discovery, emails emerged warning that the
737 Max’s MCAS system, which intended to help pilots recover from stalls, was
“running rampant” and instead made a stall uncontrollable and unrecoverable.®
The case is part of the Caremark cases, under which plaintiffs seek to hold
directors liable for breaching their oversight responsibilities per the director’s
fiduciary duties of loyalty and duty of care.”® The case was eventually settled
for $237.5 million, reflecting the strength of the claims, as noted by the court.’!

The two shareholder litigations reflect the impacts of engineering and
managerial failures beyond criminal liability and regulatory oversight. Direc-
tors are accountable to shareholders under the Caremark standard. When a
company like Boeing fails its shareholders, financial losses and shareholder
litigations will ensue.

B. Boeing’s Labor Issues

Boeing has recently faced financial pressure from its striking machinists.
On September 13, 2024, the 33,000-member union at Boeing went on strike
after rejecting a labor deal struck between the union’s leaders and Boeing’s
executives.’> The strike started after the union members voted to reject a
25% wage increase deal over four years.”> Many believed that the proposed
increases were too little considering the past 10 years of wage stagnation and the
rising cost of living.>* One employee complained that the starting wage under
the proposed contract was similar to the starting wage at a local burger chain.

The strike caused a financial blow when Boeing was already suffering
from the loss of cash and accruing debt after the Alaska Airlines accident.>
When the strike eventually ended on November 4, 2024, with a 38% wage
increase over four years, a consulting firm estimated that the strike had cost

T Matthew Goeller, Approval of US$237.5 Million Settlement in Boeing Derivative Action
Demonstrates Impact of Section 220 Demand in ESG Litigation, K&L GATES (Mar. 23, 2022),
https://www.klgates.com/Approval-of-US2375-Million-Settlement-in-Boeing-Derivative-
Action-Demonstrates-Impact-of-Section-220-Demand-in-ESG-Litigation-3-23-2022 [https://
perma.cc/RUSK-U68W].

®Id.

 Id.

.

S Id.

52 See Sharon Terlep, Boeing Union Goes on Strike, Halting 737 Production, THE WALL
STREET J. (Sep. 13, 2024, 12:29 PM), https://www.wsj.com/business/boeing-strike-union-
workers-walk-off-af5703df [https:/perma.cc/V3XJ-YWQ2].

53

14

5 1d.

* Id.
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Boeing more than $5.5 billion in lost earnings.”” The strike signals a rift
between Boeing’s executive and its workers. While the executive pay con-
tinued rising, the workers’ pay stagnated. The executives had also taken
tougher stance with workers and suppliers while prioritizing shareholder
dividends. All these factors contributed to the first strike of Boeing’s largest
union since 2008.

After the striking Boeing machinists started to return to work, Boeing
announced impending layoffs, planning to reduce its workforce by 17,000
employees.”® This signals the financial pressure Boeing is facing and high-
lights the uncertainty facing its recovery from the 737 Max catastrophe. The
planned layoffs may further alienate workers from the management, compli-
cating Boeing’s efforts to change its corporate culture. In the next section, this
article will explore the organizational causes behind Boeing’s struggle.

III. ORGANIZATIONAL CAUSES

Why did Boeing fall short of the safety standards in producing the
737 Max? Why couldn’t Boeing meet its settlement terms with the Justice
Department after two deadly accidents? The organizational culture in Boeing
is the driving factor behind the shortfall in safety.

“[737 Max] is designed by clowns, who in turn are supervised by mon-
keys,” a Boeing pilot said in a message to a colleague in 2016.%* “Would you
put your family on a MAX simulator-trained aircraft? I wouldn’t...” another
Boeing employee commented.® The selling point of the Boeing 737 Max was
that pilots certified for 737 jets could acquire the skills needed for the 737
Max after a short computer course, making the 737 Max jets economically
attractive.®’ However, despite many signs that the MCAS system on 737 Max
was not safe, Boeing chose to hide the information and evade regulatory over-
sight by not providing training materials related to the MCAS system.®? This
poor managerial decision demonstrates the flaws in Boeing’s organizational
culture: even when engineers had long discovered the flaws, management

ST Bill Lucia, Boeing Machinists Approve Contract, Strike Ends, WASH. STATE STAND-
ARD (Nov. 4, 2024, 9:06 PM), https://washingtonstatestandard.com/2024/11/04/prewrite-
boeing-machinists-approve-contract-strike-will-end/#:~:text=Anderson%20Economic %20
Group%2C%20a%?20consulting,outcome%200f%20the %20contract%20vote [https://perma.cc/
YA3P-L3A6].

8 KWCH Staff, Boeing Says Layoffs Pending As Workers Return From Strike, I2NEWS
(Nov. 11, 2024), https://www.kwch.com/2024/11/12/boeing-says-layoffs-pending-workers-
return-strike/ [https://perma.cc/C7PJ-92DX].

% Julie Johnson et al., ‘Designed by clowns...supervised by monkeys:’ Internal Boeing
Messages Slam 737 Max, FORTUNE (Jan. 10, 2020, 4:33 AM), https://fortune.com/2020/01/10/
designed-clowns-supervised-monkeys-internal-boeing-messages-slam-737-max/ [https://
perma.cc/K3X2-SSKK].
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chose to ignore all the evidence and moved on with the product without fixing
the flaws.

During the first 80 years of Boeing’s operation, engineering safety was a
dominant organizational culture at Boeing.®* However, after Boeing merged
with McDonnell Douglas in 1997, the engineering safety logic was replaced
by business models that concentrated on production, efficiency, and speed.®
Engineers were separated from management, and management decisions
were put above engineering decisions.® This was evidenced by the internal
messages showing awareness of the flaws of the 737 Max by engineers, but
the management failed to listen. When Boeing was pressured by the rush to
produce and market the 737 Max in response to competitive pressure from
Airbus, management let expediency surpass good judgment and lost sight of
engineering safety.® The hierarchical culture at Boeing also discouraged em-
ployees from asking challenging questions, creating blind spots in engineer-
ing and managerial thinking.’

Humans are creatures of culture and society. The overall culture of a
corporation is going to influence the behavior of every individual involved.
The catastrophic outcome of Boeing’s organizational failure is a warning to
all corporations that a re-examination of their own cultures is both important
and necessary.

CONCLUSION

From criminal liability to shareholder litigations to labor strikes, Boeing’s
multitude of troubles is not just bad luck. Rather, the six years of troubles
unveiled the structural problems inside Boeing, which prevented dangerous
design flaws already detected from being addressed. “Boeing’s employees
chose the path of profit over candor...” The remark by the Justice Department
demonstrates the overall cultural problem in Boeing.®® If Boeing wants to
recover from its multitude of troubles, an organizational shift is necessary.
Otherwise, the next accident is always on the assembly line, ready to unravel
another piece of the mega-corporation.

% Elaine Englehardt et al., Leadership, Engineering and Ethical Clashes at Boeing, 27:12
Sc1. & ENG’G ETHIcs 7 (2021).

® Id. at 7; Chris Tang, The Merger That Brought Boeing Low, NEWSWEEK (Feb 8, 2024,
10:06 AM), https://www.newsweek.com/merger-that-brought-boeing-low-opinion-1867937
[https://perma.cc/GH5Y-9GVF].

% See Englehardt, supra note 63, at 7.

 Id. at 7-8.

¢ 1d. at 6.

® Boeing Charged With 737 Max Fraud Conspiracy and Agrees to Pay Over $2.5 Billion,
U.S. DEP’T. OF JUSTICE (Jan. 7,2021), https://www.justice.gov/opa/pr/boeing-charged-737-max-
fraud-conspiracy-and-agrees-pay-over-25-billion [https://perma.cc/RSAS5-SQVD].



