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INTRODUCTION

A major milestone in the history of dispute resolution in the
United States is approaching, the centennial anniversary of the Fed-
eral Arbitration Act (“FAA”). The FAA, which was enacted in 1925 and
generally declares that arbitration agreements are binding, provides
the legal framework for supporting a broad system of arbitration in
the United States.! Multiple factors and events helped influence the
enactment of this landmark statute during the 1920s, such as the First
World War, the progressive movement, and a broader movement for
procedural reform.2 The history of the FAA’s enactment is rich, with
serendipitous acts and several cultural, social, political, and economic
factors playing a role in the statute’s development, along with reform-
ers and supporters who promoted commercial arbitration evangelisti-
cally with deep passions and sincere, good-faith beliefs in the fairness
of arbitration.

As the United States remembers the centennial anniversary of
the FAA’s enactment, it is a suitable time to examine what the future
of arbitration may hold. Although future forecasts can be a bit blurry,
certain features of the FAA’s multi-layered history provide potential
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lessons regarding the future of arbitration, and this essay honoring
the FAA’s centennial explores some lessons.

A. Business Needs and the Promotion of Interstate Trade Were
Driving Forces Behind the FAA’s Enactment

Merchants and business organizations, aiming to foster trade and
boost the growing field of interstate commerce, were the primary ad-
vocates behind the FAA’s enactment during the 1920s.2 A core focus or
desire of the FAA’s drafters and supporters involved the promotion of
business; resolving disputes, in a swift, binding manner and consist-
ent with business norms, was in aid of a broader goal of fostering com-
merce at a time when interstate commerce was growing.*

Charles Bernheimer, a German immigrant and New York cotton
goods merchant known as the “Father of Commercial Arbitration,”
was the primary visionary behind the FAA and similar state arbitra-
tion statutes enacted during the 1920s.? In connection with his grow-
ing interstate business, this New York merchant became involved in
a dispute regarding shipped merchandise with a Chicago merchant.b
Prompted by this disagreement, Bernheimer explored different ways
of resolving disputes, and he learned of German arbitration law from
a German lawyer and friend who expressed surprise that resolving
a simple, commercial, shipping dispute in United States courts was
cumbersome and time consuming.” Bernheimer’s German friend in-
formed Bernheimer about a pioneering German arbitration law rec-
ognizing the enforceability of pre-dispute arbitration agreements,®
and Bernheimer then began a years-long quest to enact modern arbi-
tration statutes at the state level beginning with New York in 1920,
and ultimately, the FAA at the federal level in 1925. After learning of

3. See generally SzaLAl, supra note 2 (describing how business interests devel-
oped and lobbied for the FAA).

4. Facilitating commerce was not the only goal of the FAA, and the FAA’s enact-
ment is due to a confluence of multiple factors. The FAA’s supporters and drafters, for
example, were also motivated by concerns regarding lengthy, complex legal proceed-
ings and overcrowded judicial dockets. SzALAlL supra note 1, at 172-73.

5. Bernheimer Honored by Board of Trade, N.Y. TimEs, Nov. 19, 1930, at 2; SzALAT1,
supra note 1, at 25-39, 91, 125.

6. CLARENCE F. BIRDSEYE, ARBITRATION AND BusiNEss ETHics 94 (1926).

7. Letter from Benno Gump to Charles L. Bernheimer, April 1909, New York
Chamber of Commerce and Industry Records Archival Collection, Series V, Rare Book &
Manuscript Library, Columbia University in the City of New York, Box 311, Folder 43.

8. Id.; see also ARTHUR TAYLOR VON MEHREN, THEORY AND PRACTICE OF ADJUDICATORY
AUTHORITY IN PRIVATE INTERNATIONAL LAW: A COMPARATIVE STUDY OF THE DOCTRINE, PoLI-
CIES AND PracticEs oF CoMMON AND CiviL Law Systems 273, 274 (1996) (observing that
Germany’s Code of Civil Procedure of 1877 “provided the first arbitration law that is
modern in conception” by mandating enforcement of agreements to arbitrate future
disputes, and this law was the “most modern arbitration law of its day”).
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arbitration, Bernheimer established successful arbitration facilities
at the New York Chamber of Commerce,® and he worked tirelessly to
promote commercial arbitration in other organizations and chambers
of commerce around the country.!® Bernheimer worked together with
the Chamber’s lawyer, Julius Henry Cohen, to draft the landmark
New York arbitration statute of 1920 and the FAA.!!

During Congressional hearings regarding the bills that would
become the FAA, Cohen emphasized how the FAA served business
needs:

But the great field of business - why are these merchants . . .,
why are they for this? Because of interstate business. And you
know that commerce is mostly interstate now. So that this is a
great tonic that is needed to strengthen the patient in the field
of commercial activity, because when business men know that
they do not have to get a lawyer in California to enforce a case
that does not involve more than four or five hundred dollars they
will do more business. That is why the business men are behind
this thing.!?

In helping to explain business support for the FAA, Cohen recognized
a “failure” of traditional courts “to reach a decision regarded as just
when measured by the standards of the business world.”'® He ex-
plained that merchants supported the FAA because merchants have
“confidence in [an arbitrator’s] ability to understand complex commer-
cial situations.”!* In defense of the FAA and recognizing the value of
party autonomy, Cohen argued that “[i]f business men desire to sub-
mit their disputes to speedy and expert decision, why should they not
be enabled to do s0?”!® In his testimony to Congress, Cohen empha-
sized that commercial needs in connection with a flourishing, growing,
national economy were at the heart of the law’s creation.

9. Fifty-Third Annual Report of the New York Chamber of Commerce 130-31
(1911); Chamber of Commerce of the State of New York, Monthly Bulletin 36-37 (Mar.
1911).

10. Sixty-Fourth Annual Report of the New York Chamber of Commerce 16 (1922)
(describing educational efforts).

11. Fifty-Sixth Annual Report of the New York Chamber of Commerce 15 (1914)
(recognizing Bernheimer and Cohen’s role in drafting legislation); Chamber of Com-
merce of the State of New York, Monthly Bulletin 21 (May 1922); 45 Annu. Rep. A.B.A.
295, 315-21 (1922).

12. See generally Bills to Make Valid and Enforceable Written Provisions or Agree-
ments for Arbitration of Disputes Arising Out of Contracts, Maritime Transactions, or
Commerce Among the States or Territories or With Foreign Nations: Joint Hearings on
S. 1005 and H.R. 646 Before the Subcomms. of the Commes. on the Judiciary, 68th Cong.
16 (1924) [hereinafter 1924 Hearing].

13. Id. at 35.

14. Id. at 14.

15. Id. at 41.
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Arbitration was consistently viewed during the FAA’s legislative
hearings as a tool to support commerce. For example, during the 1924
Hearing, there was testimony that the FAA was designed to cover a dis-
pute arising out of a shipment of a “carload of potatoes” from a seller in
Wyoming to a dealer across the country in New Jersey.’® This example
from the legislative history involving a cross-country shipment aligns
with the growth of a more interconnected, national economy of the time
period, which was also acknowledged during the hearing.”

Prior to the 1920s and the enactment of modern arbitration laws
in the United States, the country’s economy underwent a period of
significant transformation. Smaller, more isolated, agricultural com-
munities eventually transitioned to becoming a more integrated, na-
tional economy.'®* When trade was more local and communal in nature,
arbitration could more easily take place within smaller communities
or trade associations without the need of a statute like the FAA.??
Following the Reconstruction period in the United States, advances
in transportation and technology and increased industrialization con-
tributed to the formation of a more cohesive, interlinked, interdepend-
ent, national economy.?’ These developments have been described as
“chang[ing] the character of life more dramatically and decisively than
anything Americans had witnessed up to that point.”?' These changes
facilitated trade with distant parties and intermediaries throughout
the country,?? and a binding arbitration clause also helped promote
such interstate trade. Through a binding obligation to arbitrate in a

16. Id. at 7.

17. Id. at 16 (recognizing that trade had become more interstate in nature).

18. RoBeRrT H. WIEBE, SEARCH FOR ORDER: 1877-1920 at xiii, 2 (1967) (describing the
United States of the 1800s as involving a “society of island communities”).

19. JEroLD S. AUERBACH, JUSTICE WITHOUT LAW? RESoLviNG Disputes WitHOUT LAw-
YERS 102 (1983) (observing that before the 1920s and the enactment of modern arbitra-
tion laws, arbitration often occurred within trade associations).

20. WIEBE, supra note 18, at 12, 44-75, 145 (recognizing the transition to an inte-
grated economy and disappearance of smaller “island communities”).

21. RoBerT L. HEINBRONER & AARON SINGER, THE EcoNomic TRANSFORMATION OF
AwmERICA: 1600 TO THE PRESENT 151 (4th ed. 1998) (recognizing that economic growth
from the late 1800s and early 1900s resulted in “chang[ing] the character of life more
dramatically and decisively than anything Americans had witnessed up to that point”);
see also Overview, Rise of Industrial America, 1876-1900, LiBRARY oF CONG. (observing
the transformation of the United States from an agricultural society to an industrial,
national market economy), https://www.loc.gov/classroom-materials/united-states-
history-primary-source-timeline/rise-of-industrial-america-1876-1900/overview/
[https://perma.cc/28DP-MGYL].

22. WIEBE, supra note 18, at 44-75; id. at 37 (explaining the rise of progressive
reforms in a growing, more nationalized economy because the “[iInhibitions that re-
strained a man in his own community scarcely applied when his decisions involved
distant, invisible people”); 1924 Hearing, supra note 12, at 16 (recognizing that trade
had become more interstate in nature).
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neutral form, the parties in an interstate business transaction could
avoid litigation in the distant, possibly overcrowded courts where the
other party was situated, and instead, the parties could select an ex-
pert decision-maker, perhaps someone else from the business commu-
nity, who could more swiftly resolve the dispute.?

Remembering the FAA’s background and history helps demon-
strate a strong connection between the statute and the promotion of
trade. During legislative hearings regarding the proposed bills that
would become the FAA, the FAA garnered support from more than
seventy commercial organizations, with zero opposition, and witnesses
appearing on behalf of businesses or at the request of businesses pro-
vided most of the testimony at the hearings.?* The testimony demon-
strated how arbitration and the FAA’s facilitation of arbitration would
help promote interstate trade.?

Looking ahead to the future path of arbitration, one should not
forget that the FAA was designed to serve the needs of business in a
changing, growing environment. Business interests benefitted from the
flexibility inherent with arbitration and the ability for parties to de-
sign their own dispute resolution process to fit their needs. With the
FAA’s enactment in 1925, the statute established a simple, streamlined
mechanism to support a binding, reliable system of resolution for dis-
putes regarding interstate trade, which had grown during the progres-
sive era with advances in transportation and technology, such as trains
and telegraphs. In the same vein, today, arbitration is poised to provide
a fitting solution for disputes that could arise from the fluid, complex,
fast pace of contemporary society, with online transactions, the use of
cryptocurrency, and artificial intelligence shaping how parties conduct
business or engage in relationships today.?® In other words, there are

23. 1924 Hearing, supra note 12, at 16 (recognizing that merchants would “do more
business” if the proposed FAA is enacted since the FAA could help them avoid court
proceedings in a distant state, and “[t]hat is why the business men are behind this
thing”); id. at 7 (recognizing that with interstate transactions, arbitration agreements
were generally not enforceable, and the proposed legislation was designed for “con-
tracts arising in interstate commerce”); id. at 31 (explaining that merchants involved
with interstate business desire binding arbitration as a speedy, economic, equitable
method of dispute resolution).

24. See generally 1924 Hearing, supra note 12.

25. Id. at 7 (noting that the FAA was designed for “the ordinary everyday trade
disputes. . . . it is for them that this legislation is proposed”); id. (observing that the
FAA created “for those engaged in buying and selling merchandise”); id. (noting that
arbitration helps to “preservle] business friendships,” “raises business standards,”
and “maintains business honor”); id. at 12 (commenting that arbitration and the FAA
would help with “commercial matters” and “in speeding business generally”).

26. See Founders of “Al Judge” Arbitrus on Arbitration Tech’s Promise, LAw360
(Feb. 7, 2025), https://www.law360.com/pulse/articles/2293413/founders-of-ai-judge-
arbitrus-on-arbitration-tech-s-promise [https:/perma.cc/T8KV-23G5]; Jared Bond,
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parallels between the environment in which the FAA was first devel-
oped and the modern, present landscape. Understanding the FAA’s
background illustrates the statute’s central aim in supporting business
needs and fostering business activity in a fluid, changing, growing envi-
ronment, and similarly, looking forward, arbitration can play a central
role in supporting a fast-paced, changing economy.

B. The Reformers Behind the FAA’s Enactment Understood the
Value of Educational and Publicity Campaigns Regarding
Arbitration

To promote the use of arbitration, reformers during the 1920s un-
derstood the importance of educational and publicity campaigns. For
example, reformers sponsored “Arbitration Week” to teach the public
about the values of arbitration.?” During this educational campaign,
there were public speeches about arbitration in movie theaters, dur-
ing church sermons, and in synagogues.?® The campaign also adopted
a slogan (and printed stamps) that encouraged people to “Learn to
Arbitrate,” and these supporters of arbitration appeared to conceptu-
alize arbitration and serving as an arbitrator as a civic duty to assist
one’s community.?? This campaign regarding arbitration was an unprec-
edented, broad outreach that does not appear to have been replicated
since that time. Also, the primary person behind the FAA’s enactment,
Charles Bernheimer, spent years running the arbitration facilities at
the New York Chamber of Commerce and evangelistically promoting
the benefits of arbitration to other business organizations. For example,
Bernheimer and the Chamber published and widely distributed a guide
or handbook for arbitrators as well as the rules governing arbitrations
administered by the Chamber, and Bernheimer and the Chamber en-
couraged and advised other organizations and chambers of commerce
about establishing their own arbitration facilities.?

Arbitration law does not require parties to take action unless the
parties agree to arbitrate, and the FAA can be understood as a fa-
cilitating statute. Judicial machinery is available through the FAA in
case the parties agree to arbitrate and if a breakdown occurs in the

Crypto and Arbitration: The Perfect Pair, CARDOZO J. CoNFLICT RESOL. BLoa 78 (Feb. 14,
2024), https://larc.cardozo.yu.edu/cjcr-blog/78 [https:/perma.cc/Q5J7-VBUF].

27. 30 Societies Back Arbitration Week, N.Y. TiMES, Apr. 11, 1923, at 27.

28. Id.

29. Id. A copy of the stamp is on file with author.

30. See, e.g., Fifty-Fourth Annual Report of the New York Chamber of Commerce
282-84 (1912); Sixty-First Annual Report of the New York Chamber of Commerce
10-11 (1919); Sixty-Fourth Annual Report of the New York Chamber of Commerce 16
(1922).
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arbitration process.?! However, the mere existence of the FAA does
not necessarily translate into the growth and development of arbitra-
tion. History shows that private actors and organizations can play a
critical role in the growth and use of arbitration. Educating the public,
sharing about best practices and innovations to improve arbitration,
training, and encouraging the consideration and adoption of arbitra-
tion systems can serve society and help produce fair alternatives for
parties to choose for the resolution of disputes.

A challenge arbitration faces today is the belief that some parties
may be using arbitration to usurp the rights of others, and overly-
expansive attempts to use arbitration can generate negative public-
ity about arbitration and overshadow its potential benefits.?? Charles
Bernheimer and other supporters hit the streets seeking to promote
and educate both business interests and the masses on the benefits of
arbitration.?® Today, arbitration can be a black box because some par-
ties may be unfamiliar with arbitration, and arbitration provisions
can be pages long and reference applicable rules and procedures ten
times longer.?* The process can be confusing and seem unfairly tilted
towards the drafting party.®®

Fortunately, we no longer have to resort to grass-roots speeches in
movie theaters, churches, and synagogues to inform others about the

31. See, e.g., 9 US.C. § 4 (providing for a judicial order compelling arbitration if
one party refuses to arbitrate).

32. Disney, for example, tried to rely on an arbitration clause connected with the
Disney+ streaming service to compel arbitration of a wrongful death claim from some-
one who had a severe allergic reaction after eating at a restaurant at Disney Springs.
Public criticism led to Disney’s waiver of the arbitration clause in connection with the
litigation. See Jessie Yeung and Jon Passantino, Disney Reverses Course on Bid to
Block Wrongful Death Lawsuit by Widower Who Had Disney+, CNN (Aug. 20, 2024),
https://www.cnn.com/2024/08/19/business/disney-arbitration-wrongful-death-lawsuit-
intl-hnk/index.html [https:/perma.cc/4AEFY-XFHA].

33. Bernheimer had hoped that the FAA would apply to employment disputes,
but because of some concerns raised by labor organizations, the drafters added lan-
guage to the original draft to clarify that employment disputes are excluded from the
statute’s coverage. SzALAIL, supra note 2, at 191-92. Also, because of the use of arbitra-
tion for mail-order, consumer disputes at the time of the FAA’s enactment, and given
the broad language of the FAA, it is possible that the scope of the FAA, as originally
enacted, was intended to cover consumer disputes. SzALAI, supra note 2, at 191-98.
Today, the Supreme Court broadly interprets the FAA to cover virtually all types of dis-
putes. See, e.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614
(1985) (holding that the FAA applies to statutory claims); Kindred Nursing Centers
Ltd. P’ship v. Clark, 581 U.S. 246 (2017) (applying the FAA to wrongful death claims).

34. See, e.g., Uber’s Terms of Use, UBER, https://www.uber.com/legal/en/document/?
name=general-terms-of-use&country=united-states&lang=en#_1fob9te [https://
perma.cc/KGC5-846K] (last modified Aug. 19, 2024).

35. See, e.g., Andrea J. Boyack, Abuse of Contract: Boilerplate Erasure of Consumer
Counterparty Rights, 110 Iowa L. REv. 497 (2025) (finding that a majority of consumer
contracts contain multiple categories of abusive terms).
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potential benefits of arbitration. We have the benefit of the information
super-highway and easy access to informational tools at the movement
of a thumb. Arbitration providers, and the customers that use them,
need to make a concerted effort at directing outreach to their constituent
parties explaining the purpose of arbitration and how a fair, balanced
system of arbitration can fit within an organization or relationships. In
addition, the benefits of arbitration must be clear.?® Through directed
outreach and education, arbitration can be demystified, and more par-
ties can become aware of arbitration’s potential benefits.

C. The FAA’s Drafters Recognized the Risks of an Overly-Judicialized
System of Arbitration

Today, arbitration can be misunderstood, confusing, and scary to
a lot of participants, primarily because they do not understand why
it was originally created and what benefits remain. The reality is ar-
bitration today can be as time-consuming and expensive as litigation
in court.?” Arbitration’s benefits may not be as clear. Add in a dash of
mystery and confidentiality, and there becomes an innate distrust of
the process.?® But remembering why arbitration was created in the
first place can assist in allaying these fears.

As stated above, Charles Bernheimer was surprised to learn that
simple commercial disputes could be cumbersome and time-consuming
in court.?® Arbitration provided a simpler, more streamlined process
that expedited decisions and furthered interstate commerce. Unfortu-
nately, arbitration processes today can closely resemble court processes,
and there is concern and criticism that arbitration has become too simi-
lar to traditional litigation. For example, the California Supreme Court
has described arbitration as “increasingly judicialized’ . . ., with many
of the attributes of court proceedings.”*’ A survey of arbitration users

36. See, e.g., SILICON VALLEY ARBITRATION & MEDIATION CENTER, SURVEY REPORT
(2017) (exploring benefits of arbitration over litigation), https:/svamc.org/wp-content/
uploads/SVAMC-2017-Survey-Report.pdf [https:/perma.cc/VH5Z-5DBL].

37. See, e.g., AMERICAN ARBITRATION ASSOCIATION, THE TorP 10 Ways To MAKE ARBI-
TRATION FASTER AND MORE CosT-EFFECTIVE, https:/www.adr.org/sites/default/files/
document_repository/the-top-10-ways-to-make-arbitration-faster-and-more-cost.pdf
[https://perma.cc/J8A9-87TUA].

38. What the Media Gets Wrong about Arbitration, Law360 (Oct. 26, 2016), https://
www.law360.com/articles/854571/what-the-media-gets-wrong-about-arbitration
[https://perma.cc/ZCIC-XE2X].

39. See supra note 7 and accompanying text.

40. Cable Connection, Inc. v. DIRECTV, Inc., 190 P.3d 586, 605 (Cal. 2008);
see also Greenspan v. LADT, LLC, 185 Cal. App. 4th 1413, 1460 (Cal. Ct. App. 2010)
(“I[W]e note that some attorneys and clients lament that arbitration is no longer a
‘quick, inexpensive, and conclusive [means of] dispute resolution.”) (internal citation
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and arbitrators also recognized as a theme that modern arbitration has
become “increasingly overformalistic, at the expense of efficiency.”*!

Bernheimer, the primary architect behind the FAA, recognized
the risk of increased judicialization of arbitration.*?> Bernheimer was
in charge of the arbitration facilities at the New York Chamber of
Commerce, and before he took over this role, the Chamber’s arbitra-
tion facilities had fallen into disuse for several years. Merchants had
stopped using the Chamber’s arbitration facilities because a former
judge was helping to administer the arbitration proceedings in an in-
creasingly formal, legalistic manner.*3

Also, shortly after the FAA was enacted, the nascent American
Arbitration Association (“AAA”) published a yearbook on commer-
cial arbitration,** and this yearbook helped showcase a streamlined,
efficient vision of arbitration. The AAA’s rules at the time consisted
of sixteen simple provisions.*’ The rules covered the initiation of the
process by notifying the secretary of the AAA and submitting a con-
cise statement of the matter in controversy. The rules also provided
some guidance for the qualification of arbitrators (those without a
bias or interest in a case, and those without business connections with
the parties, unless waived by the parties); an oath of arbitrators; oral
hearings, although the parties could waive such hearings and instead
just have written submissions; filing fees, ranging from $10 from each
party to $25 from each party depending on the value of the case;*
and awards within twenty days after hearings or written submissions
if hearings were waived.*” Today, the AAA’s Commercial Rules have

omitted); Thomas J. Stipanowich, Arbitration: The “New Litigation”, 2010 U. ILL. L. Rev.
1, 8 (2010) (“Once promoted as a means of avoiding the contention, cost, and expense
of court trial, binding arbitration is now described in similar terms—udicialized,’ for-
mal, costly, time-consuming, and subject to hardball advocacy.”).

41. QUEEN MARY UNIVERSITY OF LONDON ET AL., 2021 INTERNATIONAL ARBITRATION SUR-
VEY: ADAPTING ARBITRATION TO A CHANGING WORLD 14 (2021) [hereinafter QUEEN MARY
2021 INTERNATIONAL ARBITRATION SURVEY].

42. See SzALAlL, supra note 2, at 112-17.

43. CHAMBER OF COMMERCE OF THE STATE OF NEW YORK, COMMERCIAL ARBITRATION 20
(1911) (recognizing that the extinction of the Chamber’s former facilities for arbitra-
tion was “inevitable” because the former judge was administering arbitration with
“increasing formality”); Jurius HENrRY CoHEN, THEY BUILDED BETTER THAN THEY KNEW
134-35 (1946) (sharing that the former judge administered arbitration “as though it
were a court of law,” and “this the business men did not like”).

44. AMERICAN ARBITRATION ASSOCIATION, YEARBOOK ON COMMERCIAL ARBITRATION (1927)
[hereinafter YEARBOOK].

45. Id. at 8-11.

46. Arbitrators, however, were to serve without compensation by default, unless
the parties made a special agreement to the contrary. Rule 11, YEARBOOK, supra note
44, at 10 (1927).

47. Id. at 8-11.
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grown more complex and are comprised of almost sixty rules, along
with additional provisions for preliminary hearings, expedited proce-
dures, and complex cases,*® and the AAA has dozens of sets of different
rules for different types of disputes.

The AAA’s yearbook also contains a survey of commercial arbitra-
tion rules from various organizations, from all types of American in-
dustries, and many of these rules established streamlined, relatively
informal arbitration proceedings, without motion practice or discov-
ery. Many of these arbitration facilities from the time of the FAA’s
enactment provided simple forms or a stated method for commencing
arbitration, fees, qualifications of arbitrators, and either a live hear-
ing or written submissions.*®

With the increased judicialization of arbitration today, the origi-
nal goal of the FAA in promoting a faster, more-efficient forum®® has
been lost to a certain extent. Arbitration’s foundation is contractual,®
and parties can design and choose arbitral rules as they see fit, includ-
ing more formalized, complex rules if desired. However, to take advan-
tage of arbitration’s potential benefits, parties can be more careful in
designing or selecting the rules to govern an arbitration proceeding.
There is some evidence that parties are willing to sacrifice procedural
options, such as post-hearing briefs or extensive document production,
to make arbitration more cost-effective.?® Parties desiring a true alter-
native to litigation should take advantage of arbitration’s flexibility to
adopt more streamlined procedural options for arbitration.

Additionally, arbitration was originally created to ensure that ar-
bitrators had both a broad and nuanced understanding of commercial
disputes.?® In court, a judge was (and is) responsible for knowing an

48. American Arbitration Association, Commercial Arbitration Rules and Media-
tion Procedures, https://www.adr.org/sites/default/files/CommercialRules_Web_1.pdf
[https://perma.cc/87TZ-CXCM].

49. See, e.g., Arbitration rules of the American Fruit and Vegetable Shippers’ Asso-
ciation, YEARBOOK, supra note 44, at 302—-03; arbitration rules of the New York State Hay
and Grain Dealers’ Association, id. at 462—68; arbitration rules of the National Jewelers’
Board of Trade, id. at 532—33; arbitration rules of the Rubber Association of America, id.
at 743—46; arbitration rules of the Silk Association of America, id. at 776-78.

50. 1924 Hearing, supra note 12, at 7 (commercial arbitration “saves time, saves
trouble, saves money. . . . It preserves business friendships. . . . It raises business stand-
ards.”); id. at 24 (commercial arbitration is “expeditious, economical, and equitable”);
id. at 31 (commercial arbitration offers “an efficient, expeditious, and inexpensive ad-
justment” of disputes).

51. Coinbase, Inc. v. Suski, 602 U.S. 143, 147 (2024) (“The Federal Arbitration Act
reflects the fundamental principle that arbitration is a matter of contract.”) (citation
and internal quotations omitted).

52. QUEEN MARY 2021 INTERNATIONAL ARBITRATION SURVEY, supra note 41, at 13.

53. 1924 Hearing, supra note 12, at 35 (recognizing a desire for the FAA’s enact-
ment among business interests because litigation in court may not produce a “decision
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almost unfair amount about innumerable areas of the law. While a
civil court judge certainly has a fundamental understanding of gen-
eral commercial disputes, such litigation is far from the only area of
the law they are tasked with understanding and applying. The pur-
pose behind the creation of arbitration was to ensure that arbitra-
tors fundamentally and microscopically understood these types of
disputes. Moreover, arbitrators would not have overburdened dockets
like judges, allowing them to administer these commercial disputes in
a careful yet expedited manner.

In short, arbitration was meant to facilitate an increasingly large
national economy by providing an expedited dispute resolution pro-
cess administered by subject matter expert arbitrators. The future of
arbitration should seek a return to these principles, differentiating
arbitration from traditional court processes.

D. Arbitration Must be the Technology-Enabled Choice of the Future,
Further Differentiating it from Court

Attributing no fault to the process, governmental entities tend to
be slow to adopt new technologies due to fulsome procurement and se-
curity review processes. In many instances, there are good reasons for
the meticulous nature of government implementation. But this con-
servative nature of courts also provides an opportunity for arbitration
providers: presenting themselves as the technology-enabled alterna-
tive to court. Harkening back the original purpose of arbitration, a
faster, more efficient dispute resolution process® will necessarily rely
on the technological advances of the present and future. In a world
that is becoming increasingly conscripted by smart devices, arbitra-
tion should embrace the benefits of these technologies instead of es-
chewing them as dangerous.

ConcLusioN: As WE MoveE FORwWARD, ARBITRATION NEEDS A RETURN TO
1rs Roorts

The fundamental value proposition of arbitration has always been
relatively simple: a faster, more efficient alternative to court where the
parties agree to forego some of the process and procedure, but not due
process, in favor of expediency. Over the course of the past hundred

regarded as just when measured by the standards of the business world”); 1 Domke on
Com. Arb. § 1:4 (recognizing the subject matter expertise of an arbitrator as providing
one of the significant, potential benefits of arbitration).

54. During the legislative hearing for the FAA, supporters emphasized the effi-
cient, cost-saving potential of arbitration. See supra note 50.



110 Harvard Negotiation Law Review [Vol. 30:99

years, arbitration has evolved to where it looks more and more like pri-
vatized formal court. It’s not surprising. The simplest way to deal with
evolution in the legal world is to draft and apply more rules and proce-
dures. Interestingly, the legal environment that produced our country’s
first modern arbitration law, the New York arbitration statute of 1920,%°
involved a court system whose procedural complexity had spiraled out
of control. New York’s procedural rules governing courts from the mid-
1800s through the early 1900s were developed with the intention of
streamlining the legal process and reducing complexity.?® However,
these court rules, originally starting with about three hundred rules,
were amended and swelled to over three thousand rules,’” highlighting
the growing complexity of the court system and a tendency for legal
rules to multiply. This complex court system was problematic for New
York, a heavily populated state and major commercial center. A New
York judge from this time period right before the New York statute was
enacted recognized that arbitration provided a particularly attractive
alternative for business interests:

In the past fifty years we have revolutionized our methods of
the conduct of private business, and largely also the conduct of
public business; our methods are more direct, exact, and to the
point; they minimize the possibility of error, eliminate “lost mo-
tion” and cut “red tape.” Yet to all this improvement in meth-
ods our judicial procedure has paid substantially no heed. The
mechanics of a courtroom trial are still substantially the same
as they were [in the distant past]. . . [TThe court has failed to
keep pace with the life of the community which surges outside its
walls. . . . [TThe average court is the most indirect, inexact, inef-
ficient, uneconomical and unintegrated instrumentality in the
modern state. . . . Business men go to arbitration to avoid legal
procedure. . . .8

This complex court environment ultimately led to the enactment of
the FAA and similar state arbitration statutes during the early 1900s.
Unfortunately, arbitration today has mimicked the tendency of legal
systems and courts to become more complex, with increasing rules.

55. Act of Apr. 19, 1920, ch. 275, 1920 N.Y. Laws 803. Bernheimer, Cohen, and the
New York Chamber of Commerce were key players in securing the enactment of the
New York arbitration law. The FAA was patterned after the New York arbitration law.

56. Stephen N. Subrin, David Dudley Field and the Field Code: A Historical Anal-
ysis of an Earlier Procedural Vision, 6 Law & Hist. REv. 311, 318 (1988).

57. STEPHEN N. SUBRIN & MARGARET Y.K. W00, LITIGATING IN AMERICA: CIviL PRro-
CEDURE IN CONTEXT 51 (2006); LAWRENCE M. FrRIEDMAN, A HiSTORY OF AMERICAN Law 295
(2005).

58. William L. Ransom, The Organization of the Courts for the Better Administra-
tion of Justice, 2 CorNELL. L. Q. 186, 199-201 (1917).
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But mimicking court procedure was never the main purpose of arbi-
tration and the FAA. Arbitration was meant to provide a different and
alternative forum. Hence, arbitration’s broader description as alterna-
tive dispute resolution. As we move further into the 215 Century and
celebrate the FAA’s centennial anniversary, arbitration really needs a
return to its roots as a faster, more efficient dispute resolution forum
chosen by the parties. One that looks less and less like court.






