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ABSTRACT

This Article considers how to negotiate when you do not have the
time to use your best negotiation practices. No other article has
considered what to do when in a time-pressured negotiation other
than to advise you not to be trapped by a deadline. When you have
no choice but to rush, this Article examines the choices that will
reduce the risks posed by skipping any best practices.

This Article first considers the inherent risks of taking shortcuts
and then describes a negotiation map suitable when not rushed
as a guide for selecting shortcuts when rushed. After this intro-
duction, the Article moves into its central purpose to examine how
to triage when short on time. The section initially offers two check-
lists for formulating a triage plan: one for identifying the infor-
mation you need, and another one for the plan itself. The rest of
the section examines the five components of a triage plan. Those
components are to build rapport to accelerate the negotiation,
act trustworthy throughout, select the best shortcut, multitask by
simultaneously using other negotiation techniques, and identify
your alternative to a resolution (BATNA) as a safeguard against
agreeing to a regrettable outcome. The last section presents four
detailed illustrations of how to form and implement a triage plan.
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INTRODUCTION

How do you negotiate when you lack the time to do so? You may
not have time to use your best negotiation practices when you must
quickly settle a case before jury selection starts, complete an acquisi-
tion before another buyer does, avert a massive strike scheduled to
start shortly, or secure the release of a hostage about to be executed.
When negotiating under intense time pressure, negotiators are at
risk of failing to reach the best possible outcome.! As one study con-
cluded: “Limited time may be one of the key enemies of integrative
negotiation.”?

1. Seeinfra Part II.

2. Carsen K.W. De Dreu, Time Pressure and Close of the Mind in Negotiation,
90 Ora. BEHAV. AND Hum. DEcisioN Processes 290 (2003) (identifying that integrative
negotiations seek mutually beneficial resolutions).
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This Article examines a surprisingly unexplored area of negotia-
tions. When pressed for time, how should a party disadvantaged by a
deadline negotiate when the party wants to avoid regrettable conces-
sions. Concessions can skyrocket as a deadline approaches, with 80%
of concessions taking place during the last 20% of the available time.?

I first became intrigued with the pressing deadline puzzle early
in my career, when I served in law school administration for nine
years and realized that I had little time to do what I was teaching
when engaging in my numerous daily negotiations.* By chance, I cir-
cled back to the negotiation challenge about twenty years later when
helping the U.S. Air Force Academy build a program on negotiations
in the military context.? During that year, I encountered up close an-
other context when negotiators did not have time to do what we teach:
when military officers are deployed to war zones. This experience be-
came an opportune time to revisit a subject that caught my attention
early in my career, although this time after more than three decades
of teaching, training, publishing, and working as a dispute resolution
practitioner. I was astonished to find a dearth of studies and articles
on what to do.

Selecting a shortcut in a time-pressured negotiation is an ad-
vanced skill for one reason. Before you can select an efficacious short-
cut, you must first know how to negotiate when not pressed for time,
which is what the literature and educational programs primarily
teach. Without that level of knowledge and competence, you do not
even know whether you are taking a shortcut or whether the shortcut
is the best one.

This Article first considers the inherent risks of taking shortcuts,
and then describes a negotiation map suitable for when not rushed as
a guide for selecting shortcuts when rushed. After these introductory
sections, the article moves into its central purpose: to examine how to
triage when short on time. The section initially offers two checklists:
one that lists the information you need and another one for formulating
a triage plan. The rest of the section examines the five components of a

3. Roger Dawson, Time Pressure in Negotiation, NEGOTIATION ExpERTS (last up-
dated Sep. 1, 2021), https://www.negotiations.com/articles/time-negotiation/ [https:/
perma.cc/TR2T-7RWX].

4. TIserved as associate dean for academic affairs, vice dean, and twice as acting
dean over a nine-year period at Touro University Law Center from 1986 to 1996. I
negotiated daily with individuals that included faculty members, students, the dean,
senior administrators, alumni, and more. There were never enough hours in the day
for these negotiations. I had to triage just to get through the day, without much oppor-
tunity to consider which were the most efficacious choices.

5. 1 visited full-time as a distinguished visiting professor at the U.S. Air Force
Academy in Colorado Springs for the 2017-18 academic year.
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triage plan. They are to build rapport, be trustworthy throughout, select
the best shortcut, multitask by simultaneously using other negotiation
techniques, and know your alternative to a resolution (BATNA) as a
safeguard against a regrettable outcome. The article’s last section offers
four detailed illustrations of how to form and implement a triage plan.

I. Risks WHEN TAKING SHORTCUTS

Taking a shortcut in a negotiation poses an undeniable risk. It can
yield a suboptimal outcome. As one study disconcertedly concluded,
even when the time pressure to take a shortcut was groundless, the
perception alone can hamper optimum success.b

Numerous studies have exposed ways that deadline negotiations
can produce less favorable results than otherwise possible. These stud-
ies reveal a range of jeopardizing behaviors.” Negotiators can become
less flexible and less inclined to share information. Negotiators can be-
come more competitive, more cautious, more loss-avoiding, and more

6. De Dreu, supra note 2, at 293 (“Real- or self-imposed-time pressure may ham-
per success because it reduces our motivation to process information in a systematic
and deliberate way, making us more likely to rely on unfounded assumptions about the
other’s intent and the other’s preferences and priorities.”).

7. See Peter J.D. Carnevale & Edward J. Lawler, Time Pressure and the Develop-
ment of Integrative Agreements in Bilateral Negotiations, 30 J. ConNrLICT RESOL. 636
(1986); Fieke Harinck & Carsten K.W. De Dreu, Negotiating Interests or Values and
Reaching Integrative Agreements: The Importance of Time Pressure and Temporary
Impasses, 34(5) Eur. J. Soc. PsycaoL. 595 (2004); Lisa Ordoénez et al., Time-pressure
Perception and Decision Making, in THE WILEY BLACKWELL HANDBOOK OF JUDGMENT
AND DEcisioN MAKING (Gideon Keren & George Wu eds., 2015); Barry Maude, Negotiat-
ing Power, in INTERNATIONAL BUSINESS NEGOTIATION: PRINCIPLES AND PRACTICE 59 (2nd ed.
2020); De Dreu, supra note 2, at 280-95; M. Carmen Saorin-Iborra, Time Pressure
in Acquisition Negotiations: Its Determinants and Effects on Parties’ Negotiation Be-
haviour Choice, 17 INT'L. Bus. REv. 285 (2008); Peter J. Carnevale, Strategic Time in
Negotiation, 26 CURRENT OPINION IN PsycH. 106 (2019); Peter J. Carnevale, Kathleen
M. O’Connor & Christopher McCusker, Time Pressure in Negotiation and Mediation,
in PRESSURE AND STRESS IN HUMAN JUDGMENT AND DEcisioNn 117-27 (Ola Svenson & A.
John Maule eds., 1993). One study suggested that when parties are more cooperative
than competitive, time pressure does not impact on integrative result although par-
ties may be less aspirational (not as determined to reach the best result possible). The
results were comparable to low time pressure negotiations. See Peter J.D. Carnevale
& Edward J. Lawler, Time Pressure and the Development of Integrative Agreements in
Bilateral Negotiations, 30 J. or ConFLICT REsOL. 636 (1986). In the context of hostage
negotiations, Gary Noesner—after thirty years of experience with the FBI, includ-
ing twenty-three years as a hostage negotiator and ten years as chief negotiator—
recognized the need for time in negotiations when he noted that the “basic premise of
negotiation, which is that time can be a tool that allows anger to dissipate and better
options to enter into the mind of the subject [hostage taker] . . . . Time limits force a
decision, yes, but it may be the wrong decision. The whole point of skilled negotiation
is to provide the time and encouragement for subjects to make the right decision.” GARY
NOESNER, STALLING FOR TiME — My Lirk As AN FBI HostaGeE NEGOTIATOR 76 (2018).
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closed-minded to what is possible. Negotiators can become more reliant
on cognitive heuristics.® When engaging in these behaviors, negotiators
can make rushed and unnecessary concessions and trade-offs.

These risks can be illustrated by three simple examples. If time
pressure causes a negotiator to save time by reducing information-
gathering, the negotiator may fail to learn the most persuasive
reasons for convincing the other side to reach the best possible reso-
lution. If time pressure causes a negotiator to become more competi-
tive and skip relationship-building, the negotiator risks not reaching
a resolution due to personal hostilities. And if time pressure causes a
negotiator to jump over option-building into trading offers and coun-
teroffers, the negotiator may limit any outcome to within an uncrea-
tive bracket.

These behaviors during the rush of a negotiation may cause even
more harm than a suboptimal outcome. Time-pressured shortcuts
such as reducing the exchange of information, skipping relationship-
building, or omitting generating multiple options can be buried in the
final agreement, like landmines, that are harmless until triggered.
Then the shortcut can blow up during implementation when a bad
relationship, missing information, or an anemic option derails or de-
stroys the ultimate resolution.

These known risks posed by skipping steps or scrimping in nego-
tiations should persuade you to avoid being rushed whenever possible.
When being rushed is unavoidable, this Article considers what to do.

II. DoN’T BE TRAPPED BY A FALSE DEADLINE

One way to avoid being rushed is to avoid being trapped by a false
deadline. This section considers two common deadlines that can tempt
negotiators to take unnecessary shortcuts.

The most common false deadline is one that can be extended. The
deadline may be imposed by the other side or externally imposed. You
can test the rigidity of a deadline by changing the purpose of the ne-
gotiation to trying to secure more time, as most studies that consider
the risks of time-pressured negotiations recommend.?

8. For example, parties may make greater use of shortcuts like stereotyping and
fixed-pie assumptions over spending time investigating and learning.

9. See, e.g., DEEPAK MALHOTRA & Max BazermaN, NEGoTIATION GENIUS: How TO
OVERCOME OBSTACLES AND ACHIEVE BRILLIANT RESULTS AT THE BARGAINING TABLE AND BE-
YOND 141, 142, 150, 175, 214-15 (2007) (providing advice on how to get more time when
not ready to answer questions, when deadline appears artificial, when think other side
needs time to make an informed choice, and, when want to avoid relying on system 1
intuition); Dawson, supra note 3 (offering ways to not “surrender to the temptation to
hurry a conclusion.”); G. RICHARD SHELL, BARGAINING FOR ADVANTAGE 22, 179-81 (2nd ed.,
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When a buyer imposes a date for withdrawing an offer, for exam-
ple, and the seller needs more time to assess the offer, the seller might
explain why taking more time would be advantageous to the buyer
too. If the deadline is an externally imposed trial date, the parties
might jointly try to persuade the judge to give the parties more time.

The other common deadline trap is one that actually leaves you
sufficient time to negotiate, like an upcoming trial in two months. You
should avoid negotiating as if you do not have the time if in fact you do.°

Of course, not all deadlines are traps or even bad ones. You may
welcome a deadline to get the attention of the other party when the
party may not be ready for a resolution. The other party may be ad-
vantaged by no resolution, want to give other options time to mature,
or be occupied meeting other deadlines. In these situations, you may
need a deadline to induce the other party to negotiate, although when
taking this route, you should not set a deadline with insufficient time.
You want to avoid feeling pressured to take shortcuts.!! You also may
want a deadline when it may save you time or afford relief from a tax-
ing and emotional conflict.

When any of these reasons are the rationale for taking a shortcut,
you should be sure that your choice is a rational one, not a rationalized
one that might be unduly influenced by a tempting shortcut.

The next section summarizes how to negotiate when you have
the time to do so, before this Article considers what shortcuts to take
when you have no choice.

ITI. NEGOTIATING WITH SUFFICIENT TIME: A NEGOTIATION MAP

This section offers a negotiation map that depicts an overview of
the negotiation process. Although there are other negotiation sche-
mata available, I prefer this one as a robust and simple map for cov-
ering what we know about best practices in negotiation.'? The map’s

2006) (discussing scarcity caused by deadlines); RoGEr FISHER ET AL., GETTING TO YES:
NEGOTIATING AGREEMENT WITHOUT GIVING IN (2nd ed., 1991); Jeff Weiss et al., Extreme
Negotiations, HArv. Bus. REv. (Nov. 2010); see also supra note 7 and accompanying text
(collecting studies).

10. See supra Part II; De Dreu, supra note 2, at 293 (“Real or self-imposed time
pressure may hamper success because it reduces our motivation to process informa-
tion in a systematic and deliberate way, making us more likely to rely on unfounded
assumptions about the other’s intent and the other’s preferences and priorities.”).

11. Even when you have sufficient time to negotiate, you can run out of time when
you are reaching the end of a negotiation and can feel pressure to take shortcuts at this
late stage in the negotiation.

12. This negotiation map is based on the Circle of Value fashioned by the Harvard
Negotiation Project, Bruce Patton, and others. Modifications to the Circle of Value are
noted when made in this Article. For discussion of the Circle of Value including its
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seven key stops provide a menu from which to choose shortcuts when
pressed for time. This section summarizes the choices offered at each
of the map’s stops for when you are fashioning a triage plan in the
next section.!?

The three-part map focuses first on preparation, second on the
negotiation (the bargaining process), and third on exiting the negotia-
tion. The Harvard Negotiation Project and Bruce Patton of Getting to
Yes fame'* elegantly configured the negotiation process with a circle
at the center and called it a Circle of Value. From a bird’s eye view, the
center of the map consists of a negotiation circle with one pathway for
entry!® and two pathways for exiting. See Figure 1.

This overlay gives negotiators the ability to quickly locate them-
selves along with a roadmap for navigating a pathway forward.

critique, see Bruce Patton, Building Relationships and the Bottom Line: The Circle of
Value Approach to Negotiation, NEcOT. 4—7 (Apr. 1, 2004) [hereinafter Patton, Building
Relationships]; Bruce Patton, Negotiation, in THE HANDBOOK oF DispUTE RESoLUTION 279
(Michael L. Moffitt & Robert C. Bordone eds., 2005) [hereinafter Patton, Negotiation]
(summarizing the Circle of Value and Seven Element Problem-solving negotiation
model); see also JEFF WEIsS, HBR GUIDE To NEGOTIATING xvi—xvii (Harvard Business Re-
view Press 2016). The summary in this text and Appendix A is based on a forthcoming
article, Hal Abramson, Negotiation Map for Teaching and Practice, 26 CARDOZO J. OF
ConrLicT RESOL. 61 (2024).

13. For a fuller explanation of the negotiation map, see Appendix A.

14. See Patton, Building Relationships, supra note 12.

15. See Abramson, Negotiation Map for Teaching and Practice, supra note 12. 1
made several modifications to the “Circle of Value” diagram that I am labeling as a
“Negotiation Map.” One change is that while the “Circle of Value” offers two entry
points into the circle, I combined the two outside negotiation stages, which I also char-
acterize as preparation, into one entry point into the circle. Other changes are noted
when presented in this Article.



146 Harvard Negotiation Law Review [Vol. 30:141

Ficure 1: NEGoTIATION MAP®
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The following three-part sequence expounds on how Figure 1 can
be implemented.

Part 1: Preparation Before Entering the Circle to Negotiate

Parties should begin any negotiation by preparing. The map in
Figure 1 splits preparation into two components by designating two
stops on the map. The Relationship stop is where parties focus on
building their relationship for the negotiation, and the Information-
exchange stop is where parties give attention to exchanging infor-
mation they need.!” When engaging in information-sharing, parties
should preliminarily gather information about each other’s Interests,
begin generating Options for resolution, and identify possible Objec-
tive Standards' and other Claiming opportunities. This information
ought to be initially gathered before going inside the circle and further
developed when inside the circle. For additional discussion, including

16. Map derived and modified from original work by Bruce Patton and Vantage
Partners, LLC.

17. 1 changed “Communications” in the “Circle of Value” to “Information-
Exchange” in Figure 1.

18. See FISHER ET AL., supra note 9, at 40-94 (discussing interests, options, and
standards).
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techniques for learning and using the information in the negotiations,
see Appendix A on the Negotiation Map.

These two preparation components are connected on the map
with one single point of entry into the negotiation circle. See Figure 1.

Part 2: Negotiating Inside the Circle

After preparing, parties are ready to go inside the negotiation cir-
cle to focus on refining their Interests, generating multiple Options,
and Claiming options suitable for a resolution. Claiming is given an
expansive definition here, and it includes using objective standards?®®
to claim an option, fashioning trades to gain a preferred option, and
negotiating positionally when other claiming techniques have been
exhausted.

Although much of this information is preliminarily gathered at
the Preparation stop, the information is further clarified and primar-
ily employed at this central location in the map where most of the
negotiation occurs. See Figure 1.

Part 3: Exiting the Circle to Conclude the Negotiations

Parties can exit the negotiation circle in one of two ways, by either
resolving the dispute at the Resolution stop or by choosing a more at-
tractive alternative to settlement at the BATNA stop (known as the
Best Alternative to a Negotiated Agreement stop).2’ See Figure 1.

This negotiation map, with its parts and stops, will be used
throughout this Article when illustrating how to fashion a triage plan
in the face of a time-pressed deadline.

IV. Triacing WHEN RUSHED

This section is the central feature of this Article: What do you do
when you lack time to use your best negotiation practices? When time-
pressured, you need to triage.

This section, informed by preceding discussion of the negotiation
map, sets out the steps for preparing a triage plan based on build-
ing rapport, being trustworthy, selecting a shortcut, multitasking, and
learning your BATNA as a safeguard against a regrettable resolution.
These negotiation techniques are not new, which might be surprising

19. Seeid. at 82-95.

20. See id. at 99-108 (“The reason you negotiate is to produce something better
than the results you can obtain without negotiating. . . . What is that alternative?”
That is the BATNA.).
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when you are reading this Article to learn something new. Negotia-
tion is a mature field supported by a robust and diverse literature.?!
Instead, this section offers a new way to bundle, customize, and apply
what we know when rushed.

This bundling offers techniques customized to decrease the risks
of a suboptimal outcome while accelerating the negotiation.

This bundling excludes many familiar time-efficient techniques
for speeding up any negotiation, whether rushed or not. The excluded
techniques do not pose the risks of the shortcuts customized in this
section for a triage plan. Many of the excluded techniques are familiar
to experienced negotiators, like starting first with easy issues before
reaching the more difficult ones, starting with the most important is-
sues to avoid wasting time on minor ones, and starting with an op-
timistically realistic, non-extreme first offer to spur reciprocity with
reasonable counteroffers.

These time-efficient techniques and others for probing interests,??
brainstorming,?® and positional negotiations?* should be considered
for use in any negotiation, even though some of these techniques
might sacrifice extracting every possible benefit from the other side.
For example, selecting the most important issues may mean losing
the benefits of not pursuing the less important ones. Choosing not to

21. See, e.g., Jay FOLBERG & JENNIFER REYNOLDS, LAWYER NEGOTIATION: THEORY, PRAC-
TICE, AND LAw (4th ed., 2022); CARRIE J. MENKEL-MEADOW, ANDREA KUPFER SCHNEIDER & LELA
PoRTER LOVE, NEGOTIATION: PROCESSES FOR PROBLEM SOLVING (3d ed., 2021); RusseLL KorRoB-
KIN, NEGOTIATION: THEORY AND STRATEGY (4th ed., 2024); PAUL ZWIER & THOMAS GUERNSEY,
ADVANCED NEGOTIATION AND MEDIATION, THEORY AND PRACTICE: A REALISTIC INTEGRATED AP-
PROACH (2d ed., 2016); MALHOTRA & BAZERMAN, supra note 9; SHELL, supra note 9; FISHER ET
AL., supra note 9; WEISs, supra note 12; RoBERT H. MNOOKIN, ScoTT R. PEPPET & ANDREW S.
TuLumMELLO, BEYOND WINNING: NEGOTIATING TO CREATE VALUE IN DEALS AND DisputTks (2000);
THE NEGOTIATOR’S FIELDBOOK: THE DESK REFERENCE FOR THE EXPERIENCED NEGOTIATOR
(Andrea Kupfer Schneider & Christopher Honeyman eds., 2006); THE NEGOTIATOR’S DESK
REFERENCE (Christopher Honeyman & Andrea Kupfer Schneider eds., 2017).

22. For example, you should routinely contemplate what might be the best prac-
tices for probing interests. See FISHER ET AL., supra note 9, at 40-55.

23. For different way to brainstorm, see Jared R. Curhan et al., Cooperative Criti-
cism: When Criticism Enhances Creativity in Brainstorming and Negotiation, 32 J.
ORra. Sc1. M.I.T. 1149, 1266, 125672 (2021) (discussing creating environments suitable
to brainstorming); FISHER ET AL., supra note 9, at 60-76; Jennifer Gerarda Brown, Crea-
tivity and Problem-Solving, in NEGOTIATORS FIELDBOOK, supra note 21.

24. For positional negotiations and concession strategies, see HAroLD I. ABRAM-
SON, MEDIATION REPRESENTATION: ADVOCATING AS PROBLEM SoLvER 30-53 (3d ed., 2013)
(discussing how to positionally negotiate); see also K.S. Tey, M. Schaerer, N. Madan,
& R.I. Swaab, The impact of concession patterns on negotiations: when and why de-
creasing concessions lead to a distributive disadvantage, 165 OrG. BEHAV. AND HuUM.
DEcision Processes 153 (2021); Deepak Malhotra, Four Strategies for Making Conces-
sions, HAarv. Bus. ScH. (Mar. 6, 2006), http:/hbswk.hbs.edu/item/four-strategies-for-
making-concessions [https:/perma.cc/SVHT-LFWM] (discussing how to effectively
make concessions).
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bargain hard with an extreme first offer might mean not extracting
a greater benefit by anchoring the other party very high, assuming
the extreme offer does not trigger the other party to walk away. When
making these choices, parties are choosing to risk losing a modest or
tenuous benefit in exchange for enhancing a relationship, bringing
closure, or gaining some other possible benefit.?

In contrast, this central section considers techniques that risk
sacrificing meaningfully better outcomes. These techniques, that are
customized to reduce the inherent risks of rushing, will be examined
in this section on how to fashion a triage plan.

A. Preparing a Triage Plan (Two Checklists)

After you determine that you are facing a pressing and immov-
able deadline, your first step is to prepare, as you would for any
negotiation,? although your preparation may be shortened and modi-
fied for a rushed negotiation and even done hastily. A negotiation ses-
sion could be scheduled for the next week, the next hour, or the next
minute. Even when the negotiation starts in the next minute, you
should scan these two checklists to prepare and formulate a plan in
order to spur ideas about what to do at the negotiation.

1. Collect Information

Is there any information that you absolutely need before negotiat-
ing, especially about interests, possible options, and potential objective
standards? You should try to gather as much essential information
as possible in advance of the negotiation and at the beginning of the
meeting before going inside the circle. Here are four categories of in-
formation that can be helpful when fashioning a triage plan. Because
you may not have the time to gather all the information needed, you
should assess the risks that you are assuming when moving forward
with insufficient information.

1. Interests. What are your interests and priorities that must
be met, and what might be the other party’s possible in-
terests and priorities? Are any interests shared, different,
or in conflict?

25. When soliciting input on this paper from members of the International Acad-
emy of Mediators in September 2024, some members, based on their extensive me-
diation experience, noted that some of their techniques for successfully expediting
mediations might be sacrificing the possibility of a party extracting every last penny
from the other side as a trade for closure.

26. Patton, Negotiation, supra note 12, at 279, 285-86; WEIss, supra note 12, at
36-39.
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2. Options. What options might meet each other’s interests?
How might you generate new and creative options?

3. Claiming:

— Objective Standards: What objective standards might
be persuasive to the other party?

— Possible Trades: Are there any possible trades avail-
able between higher and lower valued options?

— Positional Negotiations: If there are insufficient per-
suasive objective standards and possible trades, then
what might be a productive first offer?

4. BATNA of the Other Party. What alternative(s) to an
agreement might induce the other party to leave the ne-
gotiation because the alternative(s) would be better than
a resolution at the negotiation?

2. Formulate a Plan

After trying to gather as much of this information as possible, you
next should prepare a triage plan. The components are summarized
here and explained in the next section.

1. Build Rapport. What rapport-building and active listen-
ing skills can you employ to maintain or build a relation-
ship early and throughout the negotiation in order to
accelerate the negotiation process?

2. Be Trustworthy. What can you do to maintain your trust-
worthiness? What can you do to avoid giving the other
party a reason to distrust you?

3. Select Shortcut(s). Where on the negotiation map should
you spend most of your limited time to achieve your big-
gest payoff?

4. Multitask. In view of your primary shortcut(s), what oppor-
tunities might be realized by multitasking and giving simul-
taneous attention to other stops on the negotiation map?

5. Use BATNA as a Safeguard. What is your BATNA that
you should keep in mind as a safeguard against a bad
deal during the rushed negotiation?

These five components of a triage plan, including the risks to
gauge, are explored next.

B. Components of Plan

You need to build rapport, stay trustworthy, select a shortcut,
multitask, and use your BATNA as a safeguard against a bad rushed
resolution.
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1. Build Rapport and Use ALS to Speed-up Negotiation
(Accelerator)

The workhorse for any negotiation is building rapport and using
what are commonly called “Active Listening Skills” (ALS). In a time-
pressured negotiation, these skills can be an essential lubricant for
accelerating parties toward a desirable outcome.

The skills are covered in virtually every negotiation textbook and
practitioner book, although not always given the prominence that
they deserve.?’ They are employed routinely by successful negotiators
to facilitate information-sharing that can inform parties about what
can be done to move toward resolution. Proficient use of ALS also can
enhance parties’ capacity to work together to get to a resolution.

I used to apologize for teaching rapport-building and ALS, but no
more. Although I thought these skills were valuable for negotiators
and mediators and routinely taught them,?® I was not convinced that I
should spend much time teaching skills that seemed so mundane and
self-evident. My misinformed attitude was reversed in 2018 when I
taught negotiations at the U.S. Air Force Academy and hosted a guest
speaker, an FBI Crisis Negotiator and Trainer.? The Supervisory
Special Agent explained that learning ALS is central to training FBI
negotiators.?° To make his point, he spent most of the class sharing his

27. The following textbooks and classic negotiation books give different degrees
of attention to listening skills (among them, only a few gives ALS noteworthy promi-
nence): FOLBERG & REYNOLDS, supra note 21, at 63—66; MENKEL-MEADOW ET AL., supra
note 21, at 57-65, 68-70; KoROBKIN, supra note 21; ZwiErR & GUERNSEY, supra note
21; MaLHOTRA & BAZERMAN, supra note 9 (discussing strategies to elicit information,
although not covering ALS other than by asking questions); SHELL, supra note 9 (giving
ALS as a group relatively more prominence than most other books although does not
delve into the particular skills for good listening.); FISHER ET AL., supra note 9; WEISsS,
supra note 12, at 7273, 83-84, 100, 150; MNOOKIN ET AL., supra note 21, at 46, 48-50,
62-66 (discussing empathy looping), 174; THE NEGOTIATOR’S FIELDBOOK, supra note 21;
THE NEGOTIATOR’S DESK REFERENCE, supra note 21.

28. I relied on the early 1980s articles and teaching materials published by Pro-
fessor John Barkai before the instruction became central for training FBI hostage
negotiators. Among his inventive exercises, Barkai designed the “Barkai chorus” for
teaching summarizing, asking questions, and showing empathy by repeating good
practices. Barkai also used a talking mechanical parrot to demonstrate poor listening
skills by simply repeating words like a parrot can sound phony and artificial. See John
L. Barkai, How to Develop the Skill of Active Listening, 30 Prac. Law. 73, 81 (June 1984)
[hereinafter Barkai, Develop Skilll; see also Barkai’s articles on active listening skills;
see, e.g., John L. Barkai, Teaching Negotiations and ADR: The Savvy Samurai Meets the
Devil, 75 NEB. Law Rev. 704 (1996) [hereinafter Barkai, Teaching Negotiations]; John
L. Barkai & Virginia O. Fine, Empathy Training for Lawyers and Law Students, 13 Sw.
U. L. Rev. 505 (1983).

29. In Spring 2018, he presented in my course entitled Advanced Negotiations for
the Military Context.

30. See Appendix B on Rapport-Building and Active Listening (describing the
FBI's Behavior Change Stairway Model).
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first-hand account of the dramatic and successful use of the skills to
negotiate a peaceful surrender of the second Boston Marathon bomber.

After a Boston-wide lockdown was lifted, the suspect was discov-
ered hiding in a boat in the backyard of a residential home. By the
time the negotiation team arrived, the boat had been riddled with 126
bullets fired by local police. My guest speaker gave a breathtaking
account of how an FBI negotiator skillfully employed ALS to engage
the suspect.?! The FBI desperately needed him alive to interrogate
about the bombing plot and other possible threats. The negotiator pro-
ficiently and patiently employed active listening skills that led to a
suspenseful surrender when the injured suspect covered in blood and
likely with explosives unsteadily stood up and struggled to lift himself
over the edge of the boat to surrender. He was quickly taken into cus-
tody, handcuffed, and rushed to a nearby hospital, where medical and
interrogation teams were waiting. It was a compelling and convincing
illustration of the power of these basic skills.

My new appreciation was sealed five years later when hearing a
presentation by Emily Alison, an expert on interrogating suspected
and convicted terrorists.?? She introduced a rapport-based interro-
gation model called ORBIT?®? that she co-designed as an alternative
to enhanced interrogation techniques.?* Rather than using force and
torture that can yield unreliable information, she presented an em-
pirically derived model for rapport-based interviewing that can pro-
duce more reliable information. The model was formed by coding 878
hours of terrorist interrogations and identifying correlations between
behaviors of interrogators and yield (useful information produced).?®

31. See Interview with Kyle Vowinkel, Special Agent, Fed. Bureau of Investigation
(Aug. 9, 2024), available at https://www.youtube.com/watch?v=SFATCOQVEI [https:/
perma.cc/RG4F-BWQC].

32. See INTERNATIONAL ACADEMY OF MEDIATORS, https://iamed.org/ [https:/perma.cc/
R9UB-J36R]. Emily Alison was one of the keynote speakers at the annual meeting of
the International Academy of Mediators in Zurich, Switzerland, in June 2023.

33. EwmiLy ALisoN & LAURENCE ALISON, RapporT: THE Four WaAys 10 READ PEOPLE
(Penguin Books 2020); LAURENCE ALISON ET AL., ORBIT: THE SCIENCE OF RAPPORT-BASED
INTERVIEWING FOR LAW ENFORCEMENT, SECURITY, AND MILITARY (Oxford Univ. Press 2021)
(defining “ORBIT” to stand for “Observing Rapport-Based Interpersonal Techniques”).

34. See CIA Tactics: What Is ‘Enhanced Interrogation’?, BBC News (Dec. 10,
2014), https://www.bbc.com/news/world-us-canada-11723189 [https://perma.cc/T8S6-
RHBRYI; see also HumaN RigHTS First, Fact Sheet: “Enhanced Interrogation” Explained
(Feb. 2016), https:/humanrightsfirst.org/wp-content/uploads/2022/10/Enhanced-In-
terrogation-Fact-Sheet.pdf [https:/perma.cc/FGTH-V5SS]. “Enhanced interrogation
techniques” refer to a set of coercive methods employed by the CIA, formerly at the
direction of Bush Administration and Department of Justice officials, from approxi-
mately 2002 to 2009 against detainees. These measures included, but were not limited
to, waterboarding, sleep deprivation, and leaving detainees in stress positions for ex-
tended periods.

35. ALISON ET AL., supra note 33, at 48-56.
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Based on this study, the researchers developed a nuanced and multi-
dimensional model for training interrogators driven by six principles:
honesty, empathy, adaptation/flexibility, autonomy, evocation/curiosity
and reflection/ALS.3¢ These principle are familiar to anyone who has
studied and practiced rapport-building and ALS in negotiations.

I now teach these valuable and interconnected skills unapologeti-
cally and throughout my law school negotiation courses and training
programs. This skillset, so I have learned from these two time-pres-
sured contexts, can accelerate any time-pressured negotiations, in-
cluding by improving their outcomes.?” Rapport-building and ALS can
be effective for gathering preparatory information outside the circle,
as well as for verifying and using information inside the circle as ne-
gotiators probe interests, generate options, and claim. An introduction
to these skills or a refresher for experienced negotiators can be found
in Appendix B. The Appendix explains why the skills are foundational
and summarizes seven common listening techniques that also are ap-
plied in this Article’s illustrations. The seven skills are listening for
nonverbal information, employing passive techniques, strategically
choosing to be silent, mirroring words, summarizing with inquiry for
accuracy, demonstrating empathy, and framing questions to be open
or close.

Of course, you should use these skills extensively in any negotia-
tion, rushed or not. In a rushed one, however, you may lack the time
to accrue fully all the benefits of using these skills. You may have time
to employ only a few especially efficient skills like passive techniques
and mirroring,® unless you are well-versed. The more experience you
have, the more adept you will be to concurrently use these beneficial
skills throughout the negotiation.

2. Be Trustworthy

In any negotiation, you should not only build rapport,? you also
should conduct yourself in a trustworthy way. In a rushed negotia-
tion, unfortunately, you may not have time to build trust when none
already exists, or repair trust when it has been broken. But you should

36. Id.; ALisoN & ALISON, supra note 33; Laurence Alison & Emily Alison, Revenge
Versus Rapport: Interrogation, Terrorism, and Torture, 71 Am. PsycH. 266 (2017) (pre-
senting on the rapport-based model of interrogation).

37. See infra Appendix B (discussing why the lessons from these two contexts of
hostage negotiations and terrorist interrogations are relevant to conventional time-
pressured negotiations by highlighting their similarities).

38. See infra Appendix B (discussing passive skills that include nodding and mir-
roring skills that entail repeating a couple words to demonstrate listening).

39. See infra subsection “Be Trustworthy” (“Do not be fooled by Rapport”).
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proactively act trustworthy to avoid making it worse by giving the
other party a reason to distrust you.

Relationship-building is the first stop on the negotiation map for
a good reason. The better the relationship between the parties, the
easier and quicker the negotiation will proceed as you move through
the other stops on the map, especially during the stop for exchang-
ing information.*’ When building a relationship, the ultimate achieve-
ment is forging one based on trust because of the benefits that trusting
relationships can generate.*! The primary benefit for time-pressured
negotiations is capsulized in the title of Stephen M.R. Covey’s book on
trust called The Speed of Trust. *> Covey emphasizes throughout his
book that as trust increases, so does the speed of reaching an outcome
(and the costs of doing so decrease too). The opposite is also true; lack
of trust can slow down any negotiation.*3

The concept of trust is broad and worth probing.** Subdividing
trust into its component parts can be helpful for learning how to be
trustworthy and how to assess the trustworthiness of others. Here are
two trust definitions that highlight its parts.

Covey defines trust based on a person’s credibility. He defines
credibility as a product of a person’s character and competence. When
assessing a person’s character, Covey considers a person’s integrity
(honesty, truthfulness) and intent (motives, not being deceitful, not
having a hidden agenda). When assessing a person’s competence, he
considers a person’s capabilities (credentials, expertise, skill) and
results (good track record, getting it done). When taken together, Covey
characterizes these four trust components (integrity, intent, capabili-
ties and results) as the four cores of credibility or the foundational
elements for building and maintaining Trust.*®

Covey also identifies thirteen specific behaviors that can enhance
a person’s character and competence. This list is not surprising. It in-
cludes talking straight (be honest, let people know where you stand,
don’t spin the truth), confronting reality (confront the hard issues, don’t
skirt the real issues), listening first (understand the other side and

40. See MALHOTRA & BAZERMAN, supra note 9, at 96.

41. SterHEN M. R. Covey & REBEccA R. MERRILL, THE SPEED OF TRUST (Free Press
2006) (describing in detail the numerous benefits of a trusting relationship and how to
build one).

42. Id.at 13.

43. Id. (noting that as trust decreases, speed decreases).

44, See,e.g., Roy Lewicki, Trust and Distrust,in THE NEGOTIATOR’S DESK REFERENCE,
supra note 21, at 201; Roy Lewicki, Repairing Trust, in THE NEGOTIATOR’S DESK REFER-
ENCE, supra note 21, at 227; Moty Cristal, Negotiating in a Low-to-No Trust Environ-
ment, in THE NEGOTIATOR’S DESK REFERENCE, supra note 21, at 231.

45. See Covey & MERRILL, supra note 41, at 30, 43, 54-58.
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don’t assume before talking), and keeping commitments (do what you
say you will do and make commitments carefully), among other behav-
iors.*® Covey views “first listening” as a high priority for building any
trust and “keeping commitments” as the quickest way to build trust.*’

An alternative definition of trust that I frequently utilize is of-
fered by the authors of the Trust Equation, which divides trust into
three positive types: credibility/expertise trust, reliability trust, and
intimacy/information trust.*®* Each trust type calls for a different in-
quiry. Is the person an expert? This inquiry focuses on whether the
person knows what she is talking about. Is the person reliable? This
inquiry focuses on whether the person will do what he says he will do.
Is the person someone that can be trusted with intimacy and informa-
tion? This inquiry focuses on whether the person when learning in-
formation that makes others vulnerable can be trusted to not use the
information to embarrass others or otherwise exploit the information.

These positive sources of trust can be undercut by the self-
orientation / self-interest of the person as the equation emphasizes by
making it the denominator in a fraction.*® Of course, most if not all
people are to some degree motivated by self-interest. This feature of
the trust equation makes this propensity explicit and flags the be-
havior for monitoring. The more self-interested a person is, the less
trustworthy the person can become.

As a simple illustration of self-interest in play, a reliable contrac-
tor may become less reliable and trustworthy when the costs increase
for the project and the contract becomes less profitable. The self-
interest in avoiding a loss increases as the loss increases. In a famil-
iar legal setting, an attorney’s recognized expertise in antitrust law
(numerator in the trust equation/fraction) may become less trustwor-
thy due to their self-interest in serving the side that is paying the
expert (denominator in the trust equation/fraction.)

These two definitions of trust, which dissect this broad and capa-
cious concept, clarify specific behaviors to track. Consider the guidance
offered by Covey’s trust definition for staying trustworthy or assessing
trustworthiness of others. His definition focuses you on your credibility
or the credibility of the other party by giving attention to your own

46. Id. at 125-32.

47. Id. at 210, 215.

48. See David Maister, Charles H. Green & Robert M. Galford, The Trust Equa-
tion, TRUSTED ADVISOR AssocIATES LLC (July 28, 2024) https://trustedadvisor.com/why-
trust-matters/understanding-trust/understanding-the-trust-equation [https:/perma.
cc/6RBN-FQGY].

49. Trust Equation: Expertise + Reliability + Intimacy

Self-Orientation
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or the other party’s character (integrity and intent) and competence
(capabilities and results) along with associated behaviors. Or consider
the guidance offered by the trust equation for assessing trustworthi-
ness of yourself or others by focusing on three trust types in the nu-
merator (credibility, reliability, and intimacy) and one denominator
(self-orientation). However, any trust assessment should guard against
mistakes caused by misinterpreting good rapport, a warning high-
lighted at the end of this section on “Do not be fooled by Rapport.”

With these trust definitions in mind, let’s consider four contexts
when trust is in play.

Context 1: When the other party has no reason to trust you, you
should be careful not to give the other party a reason to distrust you.
For example, you should avoid giving an exaggerated favorable in-
terpretation of a court case cited by the other side to avoid giving the
other side a reason to not trust your “competence” and “expertise.”
You also should track the other party’s behavior for trustworthy and
untrustworthy conduct.

Context 2: When the other party trusts you, you should reinforce
the reasons for doing so. If the other party trusts your commitments,
for example, you should reinforce that trust by keeping any commit-
ments that will maintain trust in your “integrity” and “reliability.” You
also should track the other party’s behavior for any reasons that rein-
forces or undermines trusting the other party.

Covey highlights the power of making and keeping commitments
for accelerating building trust, insights relevant for Contexts 1 & 2.
He points out that when “establishing a new relationship where you
want to build trust fast, follow this process: find a value-added reason
to make a commitment and keep it...and do it again...and again...and
again. As you implement this ‘Make-Keep-Repeat’ cycle, notice how
quickly the Trust Account grows.”®® Although you may not be able to
robustly employ this trust-building technique in the timeframe of a
time-pressed negotiation, at least you might be able to make and keep
a few commitments while avoiding giving the other side a reason to
distrust you by failing to keep any.

When you have a new relationship or maintaining one that you
trust in Contexts 1 & 2, you might test the trustworthiness of the other
person if you have time to do so by planting what Carrie Meadow-
Meadow calls trust landmines.?! Before sharing sensitive information

50. See CoviEy & MERRILL, supra note 41, at 220.

51. See Carrie Menkel-Meadow, Know When to Show Your Hand, NEGOTIATION
NEWSLETTER (2007) [hereinafter Menkel-Meadow, Know When to Show Your Hand],
CARRIE MENKEL-MEADOW, NEGOTIATION: A VERY SHORT INTRODUCTION 59—60 (Oxford, 2022)
[hereinafter MENKEL-MEADOW, NEGOTIATION].
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or trusting information from the other side, you might plant a trust
landmine by asking a few questions to which you know the answers.
If the other party avoids your inquiries or lies in reply (explodes the
trust landmine), then you should be cautious during the information-
exchange. For example, if you know that they have an expert assess-
ment that valued the property for less than they are demanding, you
may ask them whether they have an expert report. If they say yes, and
share the information, your trust has been enhanced. If they say no,
you know to be cautious until you learn more. Or, if you ask whether a
key witness for the other party is available to testify at trial when you
know the expert has been fired and is no longer available, an affirma-
tive answer by the other party also raises a red flag.

Context 3: When the trust between you and the other party has
been broken like when the other party explodes an information trust
landmine, you and the other party will unlikely have time do anything
meaningful to repair the damaged “integrity” or “reliability” trust in a
time-pressed negotiation.

Context 4: When the trust has been completely destroyed between
you and the other party, like when the other attorney repeatedly mis-
states key judicial precedent or repeatedly fails to recognize patently
obvious legal vulnerabilities, nothing can be done to recover from the
destroyed “credibility” or “expertise” trust.

In both Contexts 3 & 4, you should still be trustworthy with trust-
building behaviors to avoid making a bad relationship worse. You also
should give attention to reaching a resolution that does not depend
on any trust, like an agreement that relies on third party verification
of key information or a mutually agreed expert opinion. Designing a
resolution that reduces the need for trust reduces the chances of the
lack of trust impeding a resolution.

Do not be fooled by Rapport

When forming a working relationship with the other side, trust-
building is not the same as rapport-building even though both are
relevant to building a relationship that can help move the negotiation
forward inside the circle. In this Article, rapport and trust are treated
separately as non-overlapping components of relationship-building
even though the concepts are sometimes used interchangeably in pop-
ular culture and professional literature.5?

52. See CENTRE FOR RESEARCH AND EVIDENCE ON SECURITY THREATS, CREST, https://
crestresearch.ac.uk/ [https://perma.cc/FS6T-ZQJ5] (identifying CREST as a UK center
on behavior and social science research into security threats that views trust and rap-
port as related and distinct concepts even though they can be conflated); see Lina Hill-
ner, Rapport and Trust: What’s the Difference?, CREST RESEARCH (Aug. 4, 2022), https:/
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Rapport is defined here as a connection between parties that can
be based on one or more factors including affiliation, empathy, mutual
understandings, authenticity, honesty, acceptance, respect, good com-
munications, and even trust,? although trust will be treated here as
a separate concept.

Rapport is easier to form and takes less time to attain than estab-
lishing trust because building trust involves more than feeling con-
nected with the other person. When building trust, you are paying
attention to a different dimension of the relationship that can take
longer to achieve. Consider your own experiences. Do you know anyone
with whom you have developed rapport during a lively and engaging
evening but wonder whether the person knows what they are talking
about [lacks expertise trust] or whether the person can be depended
on [lacks reliability trust]? I suspect many people would answer yes.

The concepts are treated as separate ones here to reduce being
misled by good rapport. Rapport can open the door to building trust,
but good rapport does not mean that you should trust the person. You
are unlikely to have time to build any meaningful trust in negotia-
tions pressed for time. But you might be able to develop rapport while
avoiding giving the other person a reason to distrust you.

These two trust formulations, Four Cores of Credibility and the
Trust Equation, can be useful in all four trust contexts including when
lacking time to build or repair trust because the trust formulations offer
specific guidance for staying trustworthy or avoiding making it worse.

Ilustrations of how to be trustworthy are considered in the four
scenarios in the last section of this Article.

3. Select Primary Shortcut(s)

When strapped for time, you naturally leap toward what you
think is the most consequential issue. You should harness this pro-
pensity by selecting the stop on the negotiation map where you would
likely achieve the largest payoff.

The natural shortcut may not be the most efficacious one. When
trying to settle a legal case, for instance, the pleadings, that set out
the amount of money the parties are claiming, can become the natural
focus of the negotiations. However, when starting at claiming towards

crestresearch.ac.uk/comment/rapport-and-trust-whats-the-difference/ [https:/perma.
cc/RFB9-VPMJI; see also FISHER ET AL., supra note 9 (intermingling discussion of rela-
tionship-building and building a foundation of trust).

53. See Rapport, AMERICAN PsYCHOLOGICAL ASSOCIATION DicTioNARY (2018), https:/
dictionary.apa.org/rapport [https:/perma.cc/H3ZF-DM9F]; ALISON ET AL., supra note
33, at 34.
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the end of the map, you may be skipping opportunities for improv-
ing your result. You should scan the map to locate where you think it
would be most productive to spend your limited time.

When the other party asserts a monetary claim for damages, for
example, which shortcut other than jumping to claiming might be the
best one? You have several choices. You might recharacterize the claim
as one option and invite expanding the number of options at the op-
tions generating stop because you think you should primarily focus
on uncovering new options before you can move toward a resolution.
Or you might ask about the claim by inquiring what objective stand-
ards support it at the objective standards stop because you think you
should primarily focus on developing persuasive standards to quickly
move toward a resolution. Or, instead of discussing the claimed dam-
ages, you might shift the focus to primarily gathering information on
interests at the interests-identification stop. You might think a better
understanding of the other party’s motivations will help you quickly
identify options that might appeal to the other party. The best shortcut
depends on context. Here are two examples to illustrate selecting a
shortcut with some context for the choice.

In a personal injury case, you may think that the injured party’s
claim for a large amount of damages reflects a wildly unrealistic view
of the legal risks. You realize that you cannot make any progress until
the other party gains a better understanding of the relevant law and
court cases as a source of influential objective standards. Given the lim-
ited time, you might decide to skip several stops on the map including
relationships, interests, and options and focus primarily on selecting a
suitable objective standard as the most productive way to reach a quick
resolution. You might show empathy and understanding (slip in some
relationship-building) when focusing your primary attention on stand-
ards by saying, I realize that your client is suffering from profound pain
and injuries and that multiple surgeries have not yet worked. It would
be helpful to us for settling this case if you could share the cases that
support that level of monetary relief if we went to trial.

In a commercial contract breach case for damages where the buyer
claims that you as the seller shipped defective goods that the buyer
cannot resell in its stores, the buyer may distrust you as the seller.
In a time-pressed negotiation, you might skip the relationship stop
that would otherwise offer an opportunity for trying to ameliorate the
broken trust, which would be difficult if not impossible to accomplish
anyhow when rushed. You also might skip the interests stop with the
associated risk of not learning more about what is motivating the
seller to bring the suit. Instead, you might jump ahead to the objective
standard stop to introduce a standard that can function independent
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of trust for persuading the buyer to move toward a fair resolution.
You might ask, realizing that we disagree over whether the shipped
goods are defective, what objective means would you recommend for
assessing the quality of the goods? This question would make it clear
to the buyer that you recognize that the buyer may not trust you while
messaging that you are looking for a productive and fair way to move
forward. Such an inquiry might lead to retaining a third-party expert
(objective standard) to assess and certify the quality of the goods for
the next six months of deliveries.

When triaging, your most critical judgement is selecting the stop in
which to spend most of your scarce time. Your choice to skip other stops
on the map can mean failing to realize the opportunities offered by
those stops, except to the extent you can multitask as considered next.

4. Multitask

After you select your primary shortcut on the map, you should
search for opportunities to visit other stops simultaneously,®* espe-
cially ones you skipped. This multitasking skillset is employed in rou-
tine negotiations by experienced negotiators. In a rushed negotiation,
this skill is essential for lessening the risk of a suboptimal outcome by
tapping into opportunities offered by other stops on the map, although
unlikely as thoroughly as when you have more time.

In an employment dispute, for instance, you, as the employer,
might jump to the option generation stop as a shortcut and multitask
to learn the employee’s interests rather than starting at the initial
information-gathering stop to inquire about interests. When jumping
to the options shortcut, you can multitask by listening carefully to
options suggested by the employee for insights into the employee’s
interests and priorities.

When an employee suggests an option to return to work, for ex-
ample, you might have learned an employee interest and can move
toward generating “return to work” options. If an employee suggests
a part-time option, then the employee may have revealed an inter-
est in a continuing relationship but no longer full-time, and you can
direct your attention to generating part-time options such as working
as a consultant. If an employee suggests an option to leave the com-
pany, you might have learned that the employee is ready to move on,
and you need to generate options for doing so. Of course, generating

54. MALHOTRA & BAZERMAN, supra note 9, at 100-02 (illustrating how to gain infor-
mation about the priorities of the other party based on the other party’s reactions to
negotiating multiple issues simultaneously or simultaneous multiple offers).
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options does not mean endorsing them. Selecting an option is the last
stop within the negotiation circle.

A common primary shortcut is to jump toward the end to claim by
negotiating positionally with offers and counteroffers because of posi-
tional negotiation’s alluring efficiency. Consider the time that you can
save by not sequentially relationship-building, exchanging informa-
tion, identifying interests, and brainstorming options. When choosing
to primarily claim, you still can multitask to learn interests or identify
a relevant standard to inform your next counteroffer, as the following
example illustrates.

In a wrongful death action, when you as the defendant take a short-
cut to present an offer that the plaintiff rejects with a counteroffer, you
can multitask by asking “why” the plaintiff rejected the offer in an effort
to surface the plaintiff’s interests or possible standards. Your inquiry
might uncover an interest in money for future medical bills or a stand-
ard when the plaintiff cites court cases that led to its counteroffer. You
can reply to the plaintiff’s answer in a way to maintain the relationship
and probe what you are learning. You might say that I agree that those
are the relevant cases. I also have studied them and would like to offer
you my interpretation for discussion as we each assess the legal risks of
going to court and consider whether to make any new offers.

Multitask to Change the Other Party’s Shortcut®

If the other side is focused on a different primary shortcut than
you think is the most efficacious one, you might multitask as a vehi-
cle for changing the primary shortcut. Let’s consider three scenarios
where the other party’s preferred shortcut, a common one, is to focus
on claiming a dollar amount when you prefer a different shortcut.

When the other party’s preferred shortcut focuses on an opening of-
fer to commence a negotiation dance, you might prefer focusing on iden-
tifying an objective standard, as was illustrated in the wrongful death
example, that will illuminate what might be a defensible offer. You might
multitask, as can be done in any negotiation, by asking what court cases
support the other party’s offer. The answer may move the negotiation
from offers/counteroffers to primarily discussing legal standards that
may provide support for the next round of offers/counteroffers.

55. This subsection was inspired by materials on how to use the map for converting
a hard bargainer although instead of characterizing the move by the other party as a
hard bargaining move, this subsection characterizes the move of the other party as a dif-
ferent choice than the one you view as the better choice and proposes multitasking. See
WEIss, supra note 12, at 123-46 (“Tame the Hard Bargainer”); FISHER ET AL., supra note
9, at 107-28, 129-43 (discussing how to deal with a hard bargainer and dirty tricks).



162 Harvard Negotiation Law Review [Vol. 30:141

When the other party is fixated on a single dollar claim, you may
want to focus on increasing the number of options under discussion.
To do that you might leverage the other party’s claim on the table as
an opportunity to generate multiple options in a way that also pre-
serves the relationship. You might multitask by saying something
like: that dollar claim is one option to consider, but before discussing
it, can we explore whether there might be other options worth consider-
ing? The answer may move the negotiation away from a single claim
to primarily generating options that in your view may lead to a more
expeditious resolution.

When the other party is primarily focused on the level of dam-
ages, you might think that the best way to use your limited time is
to focus on understanding the interests of the other party that might
be motivating seeking that level of damages. You might multitask by
probing the damages claim in a way to reveal the underlying inter-
ests while trying to enhance the relationship. In a product liability
case, you might ask: I understand that you think the amount of dam-
ages is one million dollars. Why do you need this much money? The
answer may shift the other party’s shortcut to the interest shortcut
if the answers reveal other interests. The party might be motivated
by uncertainty over future medical bills due to the injuries, as also
was illustrated in the wrongful death example, or desire to deter the
company from selling products that have not been fully tested in the
party’s view. For these interests, less costly options than a large lump
sum payment might be suitable and easier to fashion like a health
insurance policy or a meaningful change in company policy.

Warning: Risks of Shortcuts and Multitasking

Shortcuts and multitasking can be appealing in any negotiation,
even when not under time pressure. The potential time-savings can
be enticing. You can save time by primarily going to the claiming stop,
for example, to exchange offers and counteroffers while simultane-
ously learning interests and standards instead of visiting each stop
on the map sequentially, as already considered. The time saved may
be a bonus in an unrushed negotiation but can be essential for a time-
pressure one. However, shortcut and multitask choices are not all pos-
itive. These choices pose an inherent risk of producing a suboptimal
outcome that deserves attention.

As an illustration of an accelerated process and its risks, consider
an employer in a time-pressured negotiation that involves an employ-
ment dispute. The employer may want to save time by minimizing any
relationship building, shortening the information-exchange, omitting
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option-building and jumping ahead to presenting an offer. In an effort
to expedite the negotiation, the employer may present what it consid-
ers to be a great offer: a four-week severance package that includes
terms for confidentiality and non-disparagement in return for agree-
ing to resign from the position immediately.

Now let’s consider what might have happened behind the scenes
when the employer was formulating this “great” offer. The employer
may have researched the dispute, assessed its legal risks, and pre-
pared an offer naturally influenced by what the employer thought
would happen if there were no settlement (BATNA). When presenting
the offer, the employer may have been convinced that its offer was
eminently fair based on the perceived legal risks. But due to taking
the shortcut, the employer formed the offer before inquiring directly
with the employee about her interests and view of the legal risks
(information-exchange), and therefore might have prepared the offer
based on incomplete information.

The employee may reject the offer that the employer thought was
well-reasoned and fair because the offer failed to consider information
that the employer did not know. In the illustration, it turns out that
the employee was primarily interested in leaving with a good refer-
ence. The employee also was in possession of emails damaging to the
employer. The employee was not amenable to any offer anyhow at this
juncture because she resents how she has been treated, and the em-
ployer omitted giving the strained relationship any attention.

When the new information is disclosed to the employer about
wanting a reference and damaging emails, the employer may uninten-
tionally discount the information due to its own partisan bias favoring
its “great” offer.

This clash between the different views of the dispute, exacerbated
by a strained relationship, can impair the ability of both parties to
search for the best possible resolution. At this point in the negotiation,
parties also may lack time to correct course, and feel pressure to set-
tle, even for a suboptimal resolution.

Consider how avoiding any shortcuts might have produced a dif-
ferent outcome. When relationship-building takes place before the
information-exchange, any enhanced rapport can increase the likeli-
hood of more information sharing. If the information on interests and
damaging emails were shared before generating options, the informa-
tion could have been used by the employer to shape more appealing
options for the employee. If the offer reflected information important
to the employee after the employer had given some attention to the
relationship, the employee would likely to have been more receptive
to listening and assessing rationally the offer.
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This preferred order in negotiations is changed when taking
shortcuts and multitasking, and when the order is changed, as illus-
trated in the employment dispute, the risks of the negotiation going
astray and reaching a suboptimal resolution are increased. Shortcuts
and multitasking should not be the favored choices. They should be
considered when you have no choice.

The various examples in this section for taking shortcuts and
multitasking are presented to illustrate how to reduce the risks of
a suboptimal outcome. In the last section, four scenarios will be ex-
plored in detail to further illustrate the methodology with a focus on
how to select shortcuts and multitask.

5. Use BATNA as a Safeguard®®

This last step for preparing a triage plan is the last one for every
negotiation. You should know your BATNA (Best Alternative to a
Negotiated Agreement) as a safeguard against a bad deal. It is the
benchmark against which to assess whether the emerging resolution
is better than what no resolution offers. In a time-pressured negotia-
tion, however, your BATNA may be based on inadequate information
because you might have lacked the time to fully analyze your alterna-
tive to a settlement. And the stressful rush also can cloud your under-
standing of your BATNA.

Nevertheless, you want to be sure that even a hazy BATNA exit
is visible. The exit is your primary protection against a bad deal even
when it may turn out later that you made a bad choice to exit. A re-
grettable choice is one of the risks when rushing. The better you un-
derstand your BATNA, the more likely you will make the better choice.

When formulating a triage plan based on the suggestions in this
section, you are offered a disciplined, tailored negotiation approach. It
can improve the quality of choices when pressed for time while reduc-
ing the likelihood of deleterious ones. Any plan for a rushed negotia-
tion ultimately aims to diminish the suboptimality of the outcome.
The next and final section illustrates how to prepare and implement a
triage plan for four diverse scenarios.

V. APPLICATION OF TRIAGING-FOUR ILLUSTRATIVE SCENARIOS

This final section offers four illustrations of preparing and imple-
menting a triage plan to accelerate a negotiation, with the negotia-
tion map as the starting point. Roger Fisher gave some wise advice

56. See infra Part V (discussing BATNA).
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on using maps: “It’s better to have a map of the terrain than to have
planned one path through the woods.”” As these scenarios will por-
tray, regardless of the path initially chosen, a negotiator may need to
modify the path as new information is splattered on the map.

Each scenario presents a factually different context that warrants
different choices and pathways for triaging. The purpose here is not to
map out every conceivable scenario but instead to use the scenarios to
illustrate the method for triaging while staying cognizant of the risks
that a thoughtful triage plan aims to reduce.

Each illustration has in common two essential assumptions: the
deadline is fixed and leaves insufficient time to do everything you
would like to do as a negotiator. In practice any deadline should be
tested. If you can gain more time because you need it, you should take
the time and use it wisely.

In the first scenario, the buyer of a used car meets with the seller
for only forty-five minutes to negotiate a purchase price. In the second
scenario, members of a bar association committee meet for one hour to
resolve the content of a continuing education program scheduled for
the following week. In the third scenario, an employee meets with his
supervisor for only thirty minutes to negotiate a hybrid work sched-
ule. In the last scenario, a conventional legal one, attorneys meet for
an hour to try to settle a trial-ready case before jury selection begins.

Scenario 1-Used Car Purchase®®
(Primary Shortcut: Objective Standards)

A Buyer wants to purchase a used car from a stranger who is
advertising the car for sale on Craigslist. The Seller is advertising a
used Cherokee Jeep “as is” for $20,000. The car’s mileage is more than
100,000. The car is in good working condition. The Buyer has an ap-
pointment to meet the Seller in a parking lot at a shopping center to
inspect the car and negotiate a purchase price. The Buyer understands
that the Seller has set up five 45-minute appointments back-to-back
with interested buyers. Buyer is pleased have the first appointment
and wants to close the sale.

Where on the map should the Buyer spend most of the limited
time? This is the key judgement when preparing a triage plan.

57. See WEIss, supra note 12, at 54.

58. This hypothetical is loosely based on my experience when teaching for a year
at U.S. Air Force Academy in Colorado Springs. I had only two weeks to sell my car,
pack-up my office, vacate my apartment, and move back home. It would be an under-
statement to say that I was desperate to sell the car as soon as possible.
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To answer the question, the Buyer should first prepare by collect-
ing essential information and formulating a plan. In this scenario, the
Buyer has time to prepare before meeting although the length of the
negotiation will be short.

Collect Information (checklist)

1. Interests: Buyer’s-Given Buyer’s resources, pay as little
as possible and conclude today.

2. Seller’s Possible Interests: sell car at highest price can
achieve.

3. Possible Options: ready to pay in cash today.
4. Claiming:

Objective Standards. Kelley Blue Book (KBB) value® of
car and CARFAX® report on car’s history. Buyer should
research the KBB values for car make, age, and for each
of the four KBB car conditions of Excellent, Good, Fair
and Poor. Also, review a CARFAX report to learn about
the car’s history that includes information on any ac-
cidents and service records. Inspect car before starting
to negotiate.

5. BATNA for Other Party: seller’s likely BATNA would be
to sell to another buyer.

Formulate Plan (checklist)

1. Build Rapport: employ rapport-building and ALS when-
ever listening and asking questions in order to cultivate a
working relationship with the Seller, a stranger.

2. Act Trustworthy: there is no trust to maintain, but do not
give Seller any reasons to distrust Buyer. Show trustwor-
thiness by sharing information on KBB values and possi-
bly CARFAX report.

3. Select Primary Shortcut: claim based on standards by se-
lecting the applicable KBB value, influenced by CARFAX
report, as a basis for the price.

4. Multitask: while discussing standards, build and maintain
rapport [relationship] and try to learn more about Seller’s

59. See KeLLEY BLUE Book, https://www.kbb.com/ [https:/perma.cc/2HCS-K8BR]
(last visited July 23, 2024).

60. See CARFAX, https://www.carfax.com/ [https://perma.cc/SE2M-LWTQ)] (last vis-
ited July 23, 2024).
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interests [information exchange/interests] and especially
condition of car [information exchange]. Then, switch to
positional negotiations framed by KBB objective value
range for relevant car condition [Claiming].

5. Conclude [BATNA as Safeguard]: leave if price exceeds
$15,000. Buyer’s research shows that Buyer can find an-
other car for that price although it would probably take
several more days to set up an appointment and see the
car, assuming the car is still available for sale. Regardless,
the Buyer cannot afford to pay more than $15,000.

The Negotiation

When meeting in the parking lot, the Buyer does not have the
time to do what the Buyer should do in a less time-constrained nego-
tiation like getting to know the Seller and trying to gather sufficient
information from the Seller on condition of the car, timetable for sell-
ing the car, other interests, and other prospective buyers.

In this time-pressed negotiation, the Buyer might start with a
discussion of the value of the car, citing possible Kelley Blue Book
Values [Claiming-Standards] and multitask by trying to learn more
about the condition of the car and seller’s interest in selling the car
(might need cash for a new car, for example) while rapport-building.

Using ALS, the Buyer might introduce standards by saying, I re-
alize that you want the highest price possible for the car [recognize
Seller’s interest]. That makes sense [empathy/understanding], and
of course, to no great surprise to you, I want to pay the least possi-
ble [recognize your obvious interests] although I want to be reason-
able [standard]. Would you consider using the KBB published values
for the Cherokee Jeep based on the age and mileage for your car as a
starting point for our discussion? [introduce standard for discussion-
where you will spend most of the time]. If the Seller agrees that KBB
values would be a fair and objective relevant standard, then center
discussions around the applicable standard that will open the door
for further discussing the car’s condition [multitasking] as the parties
negotiate over the applicable KBB value.

Because the two are strangers, the Buyer has no reason to trust
or distrust the Seller and no time to build trust. But the Buyer might
be able to test whether to distrust the Seller by planting a trust
landmine.®! When discussing the standard and inquiring about the

61. See MENKEL-MEADOW, NEGOTIATION, supra note 51; Menkel-Meadow, Know
When to Show Your Hand, supra note 51.
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condition of the car, the Buyer might cross-check what hearing from
the Seller against the CARFAX report. Buyer might plant a trust
landmine by asking about the service record and whether the car was
involved with any accidents when Buyer knows the answers from the
CARFAX report. The Seller’s answers can give the Buyer a reason to
trust the Seller.

The Buyer should not give the Seller a reason to distrust the
Buyer. The Buyer should be careful to accurately represent KKB Val-
ues and contents in the CARFAX report if the Buyer discusses the
report. The Seller might have its own copy of the CARFAX report too.

Buyer can incorporate anything learned from multitasking when
at the claiming stop selecting a KBB value as a standard. The stand-
ard can be used for establishing prices for the back-and-forth posi-
tional negotiation.

The Buyer and Seller may not agree on the car’s condition espe-
cially when the Buyer did not have an opportunity to have the car
inspected, although the two might agree to use KBB values for two car
conditions as a high and low end of a price bracket. Then, the Buyer
and Seller might wrap up the positional negotiations by arriving at
a selling price within the bracket, possibly by adopting the midpoint.

If the Buyer thinks the KBB bracket is too high, the Buyer might
explain why it is seeking a lower price because that is all the Buyer
can afford and then be prepared to leave the table if the Seller says no.
The Buyer is committed to walking away if the price exceeds $15,000.

Summarize Primary Shortcut, Multitasking, Time Savings,
and Risks

Note the shortcuts and multitasking that the Buyer could take to
save time. The Buyer could primarily focus on selecting an objective
standard to justify a purchase price for the positional negotiations while
multitasking to build rapport, gather some information about interests
and car’s condition while avoiding giving the other party a reason to not
trust the Buyer. The Buyer also could save time by giving less attention
to building trust/rapport, probing for any other interests of the Seller,
and inspecting the car’s condition.®?” These time savings would mean
skipping doing what the Buyer would have done with more time. These
omissions increase the risks of a suboptimal outcome.

62. When I sold my car in Colorado Springs, the sale took place in less than a half
hour because the buyer knew enough about cars to just want to listen to the engine
while I drove the car around a parking lot. I thought the buyer would have asked
whether his mechanic could inspect the car. I would have.
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Scenario 2-Bar Association Committee Meeting
(Primary Shortcut: Interests)

Rita is a member of a five-person bar association subcommittee
that is scheduled to meet this afternoon for sixty minutes to design a
three-hour continuing education program on negotiations. The pro-
gram has been advertised for months as an advanced course and is
already overenrolled with 125 lawyers. It is scheduled to be held in ten
days in the evening. The subcommittee needs to resolve the topics for
the program and which member will cover each topic.

Rita enjoys working with the members of this subcommittee. Rita
knows two of them well and two are only acquaintances. They are all
experienced negotiators and trainers.

Rita is pressed for time and can participate only today when the
committee is scheduled to make final decisions on the content of the
program and assignments. Rita does not have time to meet again, ei-
ther in person, by phone, or by zoom because Rita has a one-week trial
starting tomorrow and another one to prepare for, that is scheduled to
start in two weeks. Rita needs to wrap this up today given these other
professional deadlines.

At the last meeting, committee members considered which
topics are advanced ones. There was considerable debate, and the
members agreed on two categories of advanced topics. One category
covers topics introduced in most basic negotiation programs. Topics
might include a more in-depth coverage of active listening skills, in-
terests, and the BATNA. Another category covers topics not typically
included in a basic program, like such topics as dealing with a hard
bargainer or cross-cultural differences. Based on this understand-
ing of what is an advanced topic, members will select topics for the
upcoming program.

Given Rita’s schedule, Rita wants to be assigned a topic that does
not require any preparation. Rita has off-the-shelf slides and exercises
to cover two topics: advanced active listening skills for building rap-
port and how to negotiate with a hard bargainer.

Where on the map should Rita spend most of the time when Rita
has so little time to negotiate? This decision continues to be the cen-
tral judgement that must be made when developing a triage plan.

Rita plans to answer the question during a thirty-minute commuter
train ride to the meeting when Rita plans to prepare a triage plan.
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Collect Information (checklist)

1. Interests: Rita is interested in presenting on a topic
that does not require any time to prepare and not
meeting again after today’s meeting.

2. Other committee members’ possible interests: Need to
learn more about their interests in presenting on particu-
lar topics and possible interests in visibility for marketing
their law practices.

3. Options: Upon meeting, learn about topics others would
like to present.
4. Claiming:
— Objective Standards: use the definition of an ad-
vanced topic adopted at the last meeting as an objec-
tive standard for selecting topics.

— Possible Trades: prepare assignment packages based
on the interests of committee members.

5. BATNA of Other Party: What might trigger other commit-
tee members to opt-out of participating? This information
is not known in advance.

Formulate Plan (checklist)

1. Build Rapport: employ rapport-building and ALS when-
ever listening and asking questions to maintain and im-
prove relationships among members of the committee.

2. Act Trustworthy: maintain what trust Rita has among
the members and do not give others a reason to distrust
her. Rita should show expertise to present on the two sub-
jects of active listening skills and dealing with a hard bar-
gainer. Also, Rita should be transparent about her busy
schedule in order to avoid giving a reason to distrust her
due to suspicion of a hidden agenda.

3. Select Primary Shortcut: focus on identifying the inter-
ests of each committee member.

4. Multitask: When probing for interests of others including
preferred subjects, Rita also can learn interests from posi-
tive and negative reactions to any proposed topic options
although will avoid spending time on option generation.
Rita should assess any proposed topic options against the
previously adopted standard for identifying an advanced
topic while continuing to maintain and improve relation-
ships through rapport-building and using ALS.

5. Conclude (BATNA as Safeguard): If not assigned one of
the two subjects ready to prepare, Rita will not present



Issue 2 (2024-25)] Time-Pressured Negotiations 171

anything. If committee members want to meet again, Rita
will not participate.
The Negotiation

Based on the triage plan, Rita should primarily try to learn the
interests of the other committee members because once members un-
derstand each other’s interests, the committee should be able to expe-
ditiously fashion the continuing education program.

In addition to inquiring directly about interests, Rita might learn
interests by multitasking when listening attentively to reactions to
any proposed topics options as each one is assessed against the cri-
teria for an advanced topic. Any reactions may reveal the interests of
others and other possible issues that may need attention.

For example, when a member complains about how often she has
observed parties inappropriately commencing negotiations with offers
and counteroffers, the member may reveal an interest in the subject
of “how to start a negotiation.” Rita might clarify that by asking the
member whether this is a subject she would like to discuss at the pro-
gram before focusing on the particular topic.

As another example, when a member objects to the option of pre-
senting on “cross-cultural differences” because she has never observed
these issues in her practice, her reaction suggests that the member
has little interest in the subject.

As a third example, when a member gripes that learning active
listening skills is frivolous, and that using the skills has little impact
on the negotiation process, the member may not appreciate the sig-
nificance of the subject. Rita may want to invite a discussion among
all the committee members to consider whether the skillset meets the
standard for an advanced subject [apply objective standards] before
the committee proceeds toward selecting topics to cover at the pro-
gram [claiming by trading or positional negotiations].

Through this process of listening for interests and identifying
subject options, Rita may be able to uncover opportunities for “trades.”
For example, if Rita thinks that one member wants to present on ways
to probe interests and another member wants to present on cultural
differences while Rita is ready to present on active listening skills,
she might propose a package. Rita might craft a module on probing
interests and cultural differences though use of active listening skills.

Rita can pursue these shortcuts that focus primarily on interests
because the committee members already have good relationships among
themselves although any positive relationships should be reinforced by
rapport-building and using active listening skills. Rita should act in a
trustworthy manner by being transparent about her schedule and dem-
onstrating her expertise to present on her preferred topics. Rita can save
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some time by not giving much attention to generating options other
than considering preferences expressed by different members. Rita also
should stay acutely aware of her BATNA in order to avoid a bad resolu-
tion for herself. Rita has no time for another meeting or to prepare a
new subject for presentation so Rita cannot commit to doing either if she
wants to avoid a deal that she will regret when she goes home.

Summarize Primary Shortcut, Multitasking, Time Savings,
and Risks

Note the shortcuts and multitasking that Rita could take to save
time because she did not need to spend time on relationship-building
or developing an “objective” standard for an advanced topic. Instead,
Rita could focus the limited time on primarily learning interests and
fashioning trades while giving less attention to generating options.
However, less time on generating subjects [limited option generation]
might have sacrificed a better overall program because the negotia-
tion primarily satisfied each other’s preferences.

Scenario 3-Negotiating Remote/Hybrid Work Schedule
(Two Primary Shortcuts: Probe Interests first, followed by
Generating Options)

Let’s consider how Roy, a law associate, might negotiate with a
managing partner in a law firm to work four days remotely and one
day a week in the office. The law firm wants all associates to be in the
office five days a week. The partners believe that when people are to-
gether, there are more opportunities for stimulating quality work and
creative initiatives, improving teamwork, learning from each other,
and cultivating a sense of community and loyalty to the law firm.

Roy has been working with the firm for three years, has a gradu-
ate degree in computer science in addition to his law degree, and is
part of the niche legal team serving high tech companies. Roy is sched-
uled to return full-time to the law office next week after six months of
paid parental leave that he has enjoyed for bonding and caring for his
baby daughter. This period turned out to be much more meaningful
than Roy had anticipated given how ambitious he has been building
his career since his first day of law school. Roy also has found working
at the law firm professionally rewarding.

Roy woke up today wanting to spend more time with his daughter
during her key first year that includes such exciting early develop-
ment milestones as cementing an emotional attachment along with a
whole litany of firsts such as crawling, standing up, and walking. Roy
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has a great idea for both parenting and working. Roy wants to propose
to the managing partner a hybrid work schedule so that he can be
around during his daughter’s early development.

Roy called his office this morning to set up a meeting with the
managing partner to discuss a hybrid proposal that he now considers
vital for a quality work-life balance. Roy got lucky. The busy manag-
ing partner is available this afternoon, three hours from now, and can
meet on Zoom for thirty minutes.

Given the managing partner’s hectic schedule, Roy knows that
this will be his only opportunity to have a meeting with the partner.
Roy also needs to resolve this today because he is scheduled to return
to work next week and must arrange for home assistance if he will be
working at home.

When preparing for the meeting, Roy realized that the managing
partner did not know Roy well so the partner has no basis for knowing
whether Roy will be productive when not in the office. Roy knows that
he cannot simply say “trust me.”

Where on the map should Roy spend most of his short, one-time op-
portunity to negotiate the work schedule? This decision continues to be
the central judgement that must be made when developing a triage plan.

To answer that question, Roy needs to prepare a triage plan al-
though with little preparation time. He might take out a sheet of pa-
per and jot down some notes based on scanning the two checklists.

Collecting Information (checklist)

1. Interests: Royisinterested in reducing losing valuable time
commuting and be present during the rest of his daughter’s
first year of development. Stay on the partner track.

2. Partner’s possible interests: the productivity of employ-
ees if they work remotely (productivity metrics), having
happy employees, having a collaborative and creative
workforce, and cultivating corporate and loyal family.
Also, retaining expertise that the firm needs to serve high
tech companies.

3. Options: Roy needs options that do not rely on whether the
Partner trusts Roy. These could include daily reports of
accomplishments (focus on results, not time spent), daily
timesheets with descriptions of what did by 30-minute
increments, or reports on collaborative projects and new
initiatives.

4. Schedule time for teams to meet online, including time
for informal conversations and team-building exercises.
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Weekly meetings with supervisor on what accomplished.
Probationary hybrid schedule for six months and then as-
sess. Roy billing an extra hour each day when working at
home over other associates due to time saved by not com-
muting. Ask about other metrics for productivity.

5. Claiming:
1. Objective Standards: productivity metrics at other

comparable law firms, and result-based reporting
(objective-that can see results).

2. Possible Trades (based on interests): trade four remote
workdays (to meet Roy’s interest) for new reporting re-
quirements based on output (daily report and weekly
meetings), and only a six-month commitment to be as-
sessed based on productivity goals. Be open to other
possible trades.

6. BATNA of Other Party: Maintain status quo (associates
full-time in the office)

Formulate Plan (checklist)

1. Build Rapport: employ rapport-building and ALS when-
ever listening and asking questions in order to develop a
comfortable relationship with the Managing Partner who
does not know Roy very well.

2. Act Trustworthy: avoid giving the managing partner a
reason to distrust Roy by recognizing the law firm’s mul-
tiple interests and the legitimacy of meeting performance
standards when working away from the office. Also, be
sure the meeting does not exceed the allotted thirty min-
utes out of respect for the partner’s limited time.

3. Select Primary Shortcut: select two primary shortcuts, fo-
cus initially on understanding the partner’s interests be-
cause no resolution is possible unless they are sufficiently
satisfied. After gaining some clarity, switch swiftly to gen-
erating options for resolution.

4. Multitask: when probing interests, build rapport and
learn more interests when hearing partner’s reactions
to options (use an understanding of interests as a segue
into inviting generating options for meeting the inter-
ests, and then learn more interests by the partner’s reac-
tions to the new options). Any emerging options should be
continuously assessed against the partner’s interests as
move toward learning interests and selecting options for
a resolution.
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5. Conclude (BATNA as Safeguard): Leave the firm if the
managing partner does not agree to at least three days
working at home.

The Negotiation

Even though Roy recognizes that the managing partner does not
know Roy well enough to trust him, Roy realizes that he will not be
able to do anything to change that because of the lack of time. Instead,
Roy should implement a plan that is independent of the need to trust
him while cultivating rapport with ALS and avoiding doing anything
that may give the managing partner a reason to not trust him.

Although Roy may start outside the circle by first greeting the
managing partner with an expression of appreciation for meeting,
he should spend most of his limited time following his triage plan.
Roy could jump past relationship-building on the map to focus on in-
formation gathering and probing the managing partner’s interests.
Roy might learn that the partner has multiple interests that need
to be met. As summarized in the information checklist, the interests
might include employee productivity, work satisfaction by employees,
a workforce that is collaborative and creative, and cultivating a corpo-
rate, loyal family.

After these interests are preliminarily shared, Roy should switch
swiftly to his second focus on generating options while multitasking
to refine his understanding of the partner’s interests. As the partner
reacts to options, Roy might learn more about the firm’s interests. If
the partner rejects the option of weekly meetings between Roy and
his supervisor, for example, the partner might have revealed an inter-
est in limiting the time expended on implementing a hybrid proposal.
Then, Roy knows he should demonstrate how other options will not
consume much law firm time or will be good use of the time.

As the parties generate options and assess them against interests,
Roy should include options that do not depend primarily on trust like
daily reporting of results and reporting weekly on collaborative projects.

These two shortcuts that focus on primarily interests and option-
generation along with the iterative technique for learning interests
when generating options should speed up the process of selecting op-
tions because interests and options will be well vetted when parties
reach the claiming stage of selecting.

Roy should be sure the discussion ends within thirty minutes
to show respect for the managing partner’s time and to enhance the
partner’s trust in Roy’s reliability. Throughout this negotiation, Roy
should be sure to only accept options that are better than his BATNA.
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Summarize Primary Shortcut, Multitasking, Time Savings,
and Risks

Note the shortcuts and multitasking that Roy could take to save
time. Roy could initially focus on learning the supervisor’s multiple in-
terests and then quickly switch to generating options. Roy could save
some time by not maintaining a separation between interest identi-
fication and option generation by employing an iterative process for
identifying interests through the partner’s reactions to options. This
learning process for developing interests and options can accelerate
selecting options when time to do so. Additionally, Roy could save time
by giving less attention to relationship-building. Each of these short-
ened stops, however, pose increasing the risks of a suboptimal out-
come due to a less developed relationship and less option-building.

Scenario 4-Trial Ready Case
(Change Primary Shortcut based on new information
from Objective Standards to Generating Options)

This last scenario involves a trial-ready court case, meaning that
all the discovery has been completed and any pre-trial motions have
been decided. Jury selection will begin in one hour.

The legal dispute involves a Plaintiff General Contractor suing a
Defendant Subcontractor for breaching a contract. The lawsuit is for
damages. Casey, who is representing the Plaintiff General Contractor,
needs to develop a triage plan.

Plaintiff General Contractor was hired by the State to refurbish
and repair a deteriorating four lane bridge over a river. The Defendant
is a Subcontractor whose job was to remove the steel plates around
the supports (piles) for the bridge deck. Four steel plates were in-
stalled deep into the water and mud around each support to create a
water-free space for another subcontractor to repair the deteriorating
supports.

The contract with the Defendant Subcontractor required the Sub-
contractor to cut and remove the plates without indicating how deep.
The Subcontractor used trained scuba divers, former Navy SEALSs, to
cut the steel plates to the mudline. The General Contractor said the
plates should have been cut to one foot below the mudline. The Gen-
eral Contractor is suing the Subcontractor for breach of contract and
damages for not completing the work.

The General Contractor presented evidence that trade indus-
try practice is to cut and remove steel plates to one foot below the
mudline. During a deposition, the Subcontractor claimed that when
the Plaintiff’s representative and the Defendant Subcontractor were
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inspecting the work site, the Plaintiff’s representative said to remove
the plates to the mudline.

If the deposition is admitted, the testimony will supersede indus-
try practice, and Defendant would not be liable for any damages. Plain-
tiff General Contractor contends that the testimony will be excluded
at trial because the contract included a merger clause that excludes
any parol evidence outside of the four corners of the written contract.

The Plaintiff General Contractor, that Casey is representing, is
suing for $250,000, the cost of hiring a new subcontractor to remove
the steel plates from the mudline down one foot into the mud, as re-
quired by the contract the General Contractor has with the State.

The judge signaled to the attorneys that this case should not go
to trial and asked Casey and the other attorney to try one last time to
settle the case. Otherwise, jury selection will start in one hour.

Where on the map should Casey spend most of the time when Casey
has so little time to negotiate? This decision continues to be the central
judgement that needs to be made when developing a triage plan.

To answer that question, Casey, as the attorney representing the
Plaintiff General Contractor, has only a few minutes to prepare. Be-
cause Casey is ready to go to trial, Casey should be able to quickly
answer the key questions on the checklists for collecting information
and formulating a plan.

Collect Information (checklist)

1. Interests: Casey’s Client (Plaintiff) wants to get job com-
pleted and not pay more than the amount in the contract
with the subcontractor.

2. Defendant’s interests: not to pay anything not owed (and
the Defendant claims there are no damages owed).

3. Options: Plaintiff gets paid the additional costs of
$250,000 to hire another subcontractor to cut the plates
below the mudline. Plaintiff gets paid a percentage that
reflects the likelihood (probability) of winning in court.
Generate other options.

4. Claiming:

Objective Standards. Will a court admit the parol evi-
dence due to the ambiguity exception? (Courts will
admit parol evidence relevant to interpreting a con-
tract, even with a merger clause, when a contract is
ambiguous.)

5. BATNA of Other Party. Go to trial with 50% chance that
parol evidence will be admitted, and defendant, the other
party, will be held liable for breach of contract.
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Formulate Plan (checklist)

1. Build Rapport: Casey’s relationship with the other at-
torney is brittle from the contentious litigation and
earlier efforts to settle. Casey should employ rapport-
building and ALS whenever listening and asking ques-
tions to try to temper any tensions to facilitate the
negotiation.

2. Act Trustworthy: Be sure to avoid giving the other side
any more reasons to distrust Casey or the Plaintiff. Casey
might act trustworthy by recognizing the risk that a court
might admit the parol evidence, and if it did, Plaintiff
would likely lose and be responsible for the additional
work instead of the subcontractor. But be careful not to
concede liability.

3. Select Primary Shortcut: Focus on objective standards.
Based on case law, will the parol evidence be admissible?

4. Multitask: While focusing on objective standards, build
rapport and develop options for settlement that incorpo-
rate the risk that the parol evidence may be admissible.

5. Conclude (BATNA as Safeguard): Plaintiff General Con-
tractor will not settle if Defendant does not pay at least
$100,000 (an amount that considers the legal costs of go-
ing to trial). If not, would rather take 50% chance of parol
evidence being excluded and recovering the full $250,000
against subcontractor.

The Negotiation

Casey does not need to do anything outside the circle when the
case is trial ready. The parties and attorneys already have a relation-
ship, although a fragile one, based on interactions when getting the
case ready for trial, which included depositions and earlier efforts to
settle. Casey also has finished information-gathering because the dis-
covery for the trial has been completed.

Based on the triage plan, Casey ought to focus primarily on objec-
tive standards relevant to assessing the likelihood of the court admit-
ting the parol evidence (the testimony on the conversation at the work
site). If excluded, Casey’s client will likely win, and the Defendant
Subcontractor would be liable for the cost of the additional work in the
amount of $250,000.

During the negotiation, Casey should multitask by maintaining
rapport and monitoring for any cognitive biases in decision making
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like partisan bias that may impede a realistic risk assessment.®® As
part of the multitasking, Casey might restrict generating options to
monetary options for a settlement that factors in the risks reflected
in relevant objective standards (court cases relevant to assessing the
50% chance of admitting the parol evidence, and Casey’s client losing.)

As always, Casey should listen for new information during the
negotiations that might warrant modifying the triage plan.

For example, Casey would consider changing the primary focus in
the triage plan if Casey heard the defendant subcontractor say:

“I am sick and tired of GCs [general contractors] always trying to
exploit some ambiguity to hurt Subs [subcontractors] who mostly
cannot afford to litigate these issues. Subs usually capitulate by
paying something because we cannot afford the cost of litigation
that includes losing business when occupied with the litigation.
This is grossly unfair. Subcontractors discuss this mistreatment
frequently online, and we are now raising funds for subcontrac-
tors to fight back. And that is what I am doing today.”

Based on the defendant’s newly revealed interests, Casey may
shift the negotiations away from primarily probing objective stand-
ards and toward primarily generating options for meeting an interest
in fair treatment.

Casey might stimulate brainstorming by soliciting options from
the Subcontractor. Casey might ask how Casey can persuade the Sub-
contractor that excluding the evidence is not a frivolous argument
[solicit objective standards] or ask whether the Subcontractor might
be open to selecting a third-party expert to offer a binding opinion
[suggest one possible objective standard]. And Casey might further
ask whether the Subcontractor has any other ideas for how to proceed
because he wants to be fair.

When shifting the primary shortcut to generating options to meet
this newly articulated interest in fairness, Casey also can multitask
by testing whether this is a higher priority interest for the defendant

63. Cognitive biases in decision making can create communication problems. Par-
tisan bias (being unable to hear opposing views), a common cognitive bias, for exam-
ple, can impede an attorney from gaining a realistic assessment of the legal merits. If
you notice partisan bias blinding the other attorney from the level of risk, you should
consider ways to give a reality check that might be heard by the other attorney. This
challenge goes beyond the scope of this Article, but I wanted to flag it for those readers
schooled in cognitive barriers to decision making. See DANIEL KAHNEMAN, THINKING FaAsT
AND SLow (2011) (considering a range of cognitive biases).
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than the damages claim by probing both pathways to see which path-
way gains traction with the Subcontractor. If a fairness pathway ex-
ists, then Casey may have uncovered a new pathway for settling the
case. If it does not, Casey should shift back quickly toward discussing
court cases [standards] if it is not too late to do so while giving atten-
tion to the secondary interest in fairness.

Throughout the negotiation, as in any time-pressed negotiation,
Casey might use ALS to demonstrate that Casey welcomes learn-
ing about the concerns of subcontractors. Casey might summa-
rize the subcontractors’ grievances while expressing an empathetic
understanding.

Casey as the attorney also should act in a trustworthy manner to
avoid giving the other side a reason to not trust Casey. For example,
the attorney might concede the obvious possibility that a court may
admit the parol evidence to avoid giving the defendant a reason to
distrust Casey

As in any negotiation, Casey should keep checking whether any
emerging options are less than the Plaintiff’s BATNA of receiving at
least $100,000, and be prepared to leave the negotiation if it is less to
avoid a regrettable settlement.

Summarize Primary Shortcut, Multitasking, Time Savings,
and Risks

Note the shortcuts and multitasking that Casey could take to save
time because the case was trial-ready. Casey could save time by not
spending time on relationship-building and gathering information.
Instead, Casey could initially focus primarily on objective standards
and relevant multitasking. After learning about the subcontractor’s
interest in fairness, Casey could shift to primarily generate options
for meeting that interest and multitask to test whether the interest is
a high priority. If it is not a high priority, Casey would need to quickly
return to standards as the primary shortcut.

Because the time saved by skipping relationship-building and
information-gathering on the map was due to time spent getting the
case ready for trial, skipping these two stops probably did not pose
significant risks, a rarity in time-stressed negotiations. However, any
time saved by the selective use of option-generation (limited to op-
tions given legal risks of losing and options for meeting interest in
fair treatment) may have resulted in the parties not realizing the best
possible resolution because the parties did not solicit more broadly
for other possible settlement options or even probe for other possible
interests that might have needed to be met.
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CONCLUSION

The recommendations in this Article are applicable only when
you, as a negotiator, do not have time to use your best negotiation
practices. You should avoid the temptation of fashioning a triage plan
whenever you want to save time because any shortcut inherently
poses the risk of a suboptimal outcome. When you have no choice, the
choices suggested in this Article should be helpful.

In a time-pressed negotiation with the negotiation map as a
guide, you can use techniques that are not new. The negotiation field
is a mature one after more than forty years of study, scholarship, and
instruction. Forging a triage plan, however, is new. Any plan should in-
corporate customized techniques for building rapport, being trustwor-
thy, identifying primary shortcut(s), and multitasking while guarding
against a regrettable resolution with your BATNA as a safeguard.
Any thoughtful plan should aim to accelerate the negotiation while
reducing the risks of doing so.
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AprPENDIX A: NEGOTIATION MAPS4

This Appendix offers a succinct description of a three-part nego-
tiation map with seven stops to guide your negotiations. This map
is used throughout the article. Each stop opens the door to a range
of negotiation choices and techniques that are commonly taught and
practiced as described in this appendix. For those interested in a more
in-depth examination of the negotiation process including choices and
techniques, there are numerous superb articles and books® to read
and courses to take.®

This convenient three-part map focuses first on preparation, sec-
ond on the negotiations, and third on exiting the negotiation. As in-
dicated in the text above, the Harvard Negotiation Project and Bruce
Patton®” elegantly configured the negotiation process with a circle at
the center and called it a “Circle of Value.” From a bird’s eye view, the
center of the map consists of a negotiation circle with one pathway for
entry®® and two pathways for exiting. See Figure 1. This overlay offers
negotiators a map for planning and conducting a negotiation.

64. This description of the map was excerpted and edited from an article that
more fully describes and explains the map in case you are interested in reading more
on how to use the map for teaching, training, and practice. See Abramson, supra note
12.

65. For books: FOLBERG & REYNOLDS, supra note 21; MENKEL-MEADOW ET AL., supra
note 21; KoROBKIN, supra note 21; ZWIER & GUERNSEY, supra note 21; MALHOTRA & BAZER-
MAN, supra note 9; SHELL, supra note 9; FISHER ET AL., supra note 9; WEISs, supra note 12;
MNOOKIN ET AL., supra note 21; THE NEGOTIATOR’S FIELDBOOK, supra note 21; THE NEGOTIA-
TOR’S DESK REFERENCE, supra note 21.

66. For a review of twelve negotiation courses, see 16 Best Negotiation Training
Courses for 2025, NEGOTIATION EXPERTS, https://www.negotiations.com/articles/best-ne-
gotiation-courses/ [https://perma.cc/7GQ9-273R] (last visited July 27, 2024).

67. See Patton, supra note 12.

68. I made several modifications to the Circle of Value diagram that I am labeling
as a Negotiation Map. One change is that while the Circle of Value offers two entry
points into the circle, I combined the two outside negotiation stages, that I also char-
acterize as preparation, into one entry point into the circle. Other changes are noted
when presented in this Article.
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Ficure 1: NEGOTIATION MAP-OVERVIEW OF MAP WITH NEGOTIATION
CIRCLE®®

Preparation Preparation

Negotiation

Part 1: Preparation Before Entering Circle to Negotiate

As is commonly exhorted, parties should prepare before negoti-
ating, although preparation is not always done or done well. In this
map, “Preparation,” that should be completed before parties meet and
early when meeting, is split into two components or stops on the map:
“Relationship” and “Information-Exchange.””® These two preparation
components are identified on the map with one single point of entry
into the negotiation circle. See Figure 2: Full Negotiation Map.

69. Map derived and modified from original work by Bruce Patton and Vantage
Partners, LLC.

70. Ichanged Communications in the Circle of Value to Information-Exchange on
the Negotiation Map.
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Ficure 2: FuLL NEGOTIATION MAP™!

Preparation

Relationship Information
Exchange

Negotiation

Options

Claiming
Obj.Standards
Trading
Positional Neg

Exit

Relationships

Cultivating a relationship across the table is the first stop be-
cause it can help the negotiation go more smoothly when parties pro-
ceed to the next stops for sharing information and into the circle.”
There is much that parties can do to get acquainted as people, develop
rapport,” and possibly build some trust.”* Relationship building can
take place before meeting and at the beginning of a negotiation as well
as throughout the negotiation, during breaks, and in random encoun-
ters, when parties can show appreciation and respect for each other
and possibly connect over similar experiences and interests. The rela-
tionship among participants can be further cultivated and maintained

71. Map derived and modified from original work by Bruce Patton and Vantage
Partners, LLC.

72. See FISHER ET AL., supra note 9, at 37-39 (separating people from problem);
WEIss, supra note 12, at 49-53, 74-79.

73. See SHELL, supra note 9, at 22, 140-44 (establishing rapport); ALISON ET AL.,
supra note 33, at 57-59, 65, 166—81; ALiSON & ALISON, supra note 33; Alison & Alison,
supra note 36 (presenting the rapport-based model of interrogation).

74. Covey & MERRILL, supra note 41(describing in detail the numerous benefits of
a trusting relationship and how to build one); Lewicki, Trust and Distrust, supra note
44; Lewicki, Repairing Trust, supra note 44; Cristal, supra note 44.
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through clear communications including the way information is ex-
changed using active listening skills, as considered next.

Information-Exchange

After negotiators give some attention to their relationship, they
likely will be more receptive to exchanging information before going
inside the circle. Information is power, as the adage goes,” and that ap-
plies to negotiations. More information means more power to achieve
better resolutions. Information that can boost the possibilities include
learning early the issues in dispute, the stakeholders, interests of each
stakeholder, possible options for resolution, relevant objective stand-
ards and other claiming opportunities, BATNAs of each stakeholder,
and an agenda for the negotiation. Of this list, three categories of in-
formation-interests, options, and objective standards, are highlighted
in this Appendix because of how central they are to understanding the
map.” This information should be preliminarily gathered before going
inside the circle and crystallized when inside the circle, as described
in the next part.

How information is gathered matters too. As is commonly taught,
negotiators should use active listening skills including summariz-
ing, empathetic paraphrasing and open questions to solicit informa-
tion and cultivate an environment for exchanging information among
parties.”” When these techniques are skillfully and authentically em-
ployed in telephone calls, emails and meetings, these techniques can
enhance the working relationship among parties as parties navigate
each stop on the map. Learning these skills is an essential part of any
negotiation education.”™

75. The phrase “information is power” is a variation of the commonly known idea
that “knowledge is power,” often attributed to Sir Francis Bacon’s quote in Medita-
tiones Sacrae, “the more information one has, the more one will be able to control
events.” See Francis Bacon, Essaves, RELIGIoUS MEDITATIONS, PLACES OF PERSWASION &
Disswasion (London, Frederick Etchells & Hugh Macdonald 1924) (1597). Bacon was
referring to the power obtained by those with specialized scientific knowledge com-
pared to the layman. The exact Latin phrase scientia potentia est, meaning “knowledge
is power,” is attributed to Thomas Hobbes in Leviathan (1651).

76. Harold I. Abramson, Negotiation Map for Teaching and Practice, 26 CARDOZO J.
ConrLicT REsoL. 61 (describing in more detail the categories of information that can be
useful to know, regardless of the nature of the dispute).

77. See supra Section V.B.1; see infra Appendix B on Building Rapport and Active
Listening SKkills; see also FISHER ET AL., supra note 9, at 33—36; ABRAMSON, supra note 24.

78. See FoLBERG & REYNOLDS, supra note 21, at 63-66; MENKEL-MEADOW ET AL.,
supra note 21, at 57-65, 68—70; KOROBKIN, supra note 21; ZwiER & GUERNSEY, supra note
21; MaLHOTRA & BAZERMAN, supra note 9 (presenting strategies to elicit information
although not covering ALS other than asking questions); SHELL, supra note 9 (giving
ALS as a group relatively more prominence than most other books although not delv-
ing into the particular skills for good listening); FISHER ET AL., supra note 9; WEISsS,
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Part 2: Negotiating Inside the Circle

After preparing, parties are ready to go inside the negotiation cir-
cle to refine interests, generate options, and claim options suitable for
a resolution. See Figure 2: Full Negotiation Map. These three stops on
the map are described here, along with some techniques for learning
information relevant for each stop.

Interests

The most important technique in any negotiation is the technique
of probing interests, your own and other parties’.” The better parties
understand each other’s interests, the more opportunities parties will
be afforded for uncovering a resolution. By asking questions about
the other party’s interests, a party can redirect a negotiation occupied
with exchanging offers/positions/solutions, for instance, toward learn-
ing what is motivating the other party to want a particular position/
solution. By asking “why” a party wants what they want, the inquir-
ing party can try to uncover the underlying reasons the other party
prefers a particular solution and therefore the interest that needs to
be met to reach a resolution. When aware of each other’s interests and
freed from specific positions/solutions, parties can launch their nego-
tiations inside the circle along a pathway toward generating options
that might meet those interests.

Options

The Option stage is the stop when negotiators can get creative.®
After identifying each other’s interests, parties should generate mul-
tiple options for meeting these interests, and the more options, the
better. In a legal negotiation, parties can begin with two options on
the table as set forth in the court pleadings, one by the plaintiff and
another by the defendant. To spur triggering more options, parties can
choose among various techniques.

One familiar and widely promoted technique is brainstorming. It
requires a disciplined effort to generate a list of options without par-
ties simultaneously assessing each one.?! Deferring assessing options

supra note 12, at 72—73, 83-84, 100, 150; MNOOKIN ET AL., supra note 21, at 46, 48-50,
62—-63, 63—66 (discussing empathy looping), 174; see also Barkai, Develop Skill, supra
note 28; Barkai, Teaching Negotiations, supra note 28; Barkai, A New Model, supra
note 28; Barkai & Fine, supra note 28; Barkai, Active Listening, supra note 28; Barkai,
Nonverbal Communication, supra note 28.

79. See FISHER ET AL., supra note 9, at 40-55.

80. See id. at 60-70.

81. See id. at 60 (separating inventing from deciding).
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can feel unnatural due to a lifetime habit of assessing ideas when pre-
sented. But separating creating ideas from assessing them can foster
an environment for generating daring options without being stifled by
the need to defend them. This separation is built into the map, where
the Option stop is separate from the Claiming stop.

Claiming®?

After interests have been identified and options generated, the
time has arrived to resolve the dispute. Parties naturally gravitate
toward options that not only meet their interests but also, as a mini-
mum, are better than their alternatives to settlement, their BATNA
(which is usually going to court in legal disputes). For this last stop
inside the circle, that some call the claiming stage,® I adopt an expan-
sive view of claiming®* to cover not only the use of objective standards
but also trading and positional negotiations.

Objective Standards. Claiming based on an objective standard®
is the favored technique for selecting an option, and for good reason.
A credible independent standard that by definition neither party has
the power to influence can be persuasive and produce elegant resolu-
tions. When buying a used car, for example, Kelley Blue Book (KBB)8¢
offers a popular independent and objective source of information for
calculating and justifying a fair price. KBB values are generally re-
spected by both sellers and buyers. A seller or buyer can research on
the KBB website a car model and year, and derive a price based on the
condition of the car and other variables. In legal disputes, attorneys
can cite judicial precedent or prior jury verdicts as sources of objective
standards to justify a settlement option. Even though the attorneys

82. I expanded Objective Standards in the Circle of Value to cover three Claiming
Techniques, of which standards is one.

83. See Davip A. Lax & James K. SEBENIUS, THE MANAGER As A NEGOTIATOR 29-45
(Free Press reprt. ed. 2011); see also Charles B. Craver, The Inherent Tension between
Value Creation and Value Claiming During Bargaining Interactions, 12 CARDOZO dJ.
ConrricT REsoL. 1 (2010); Keith G. Allred, Distinguishing Best and Strategic Practices:
A Framework for Managing the Dilemma Between Creating and Claiming Value, 16
NEecor. J. 387 (2000).

84. See ABRAMSON, supra note 24, at 74-84. Bruce Patton, when describing the
seven-element problem-solving model, identified the third element within the circle
as “Legitimacy,” which includes standards, as a basis for justifying selecting an option
that is fair. In contrast, he characterizes a trade as a possible option as part of option-
building. See Patton, supra note 12. In this Article, the third element is labeled as
Claiming instead of Legitimacy and the Claiming category includes three techniques.
In addition to legitimacy (standards), trading and positional negotiations are offered
as other claiming techniques.

85. See FISHER ET AL., supra note 9, at 82-95.

86. See KeLLEY BLUE Book, www.kbb.com [https:/perma.cc/A4MX-53Z6] (listing
value of cars based on make, year, mileage, condition, and other factors).
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may not agree on the precise standard, any disagreements can narrow
the dispute to a range within which attorneys may be close enough to
bridge. The process of selecting an objective standard can reveal much
about each party’s view of the dispute as parties propose, defend, and
discuss what each party views as independent, trustworthy and fair
standards. This process can subtly shift the dynamic among parties
from a more adversarial orientation to a more collaborative one as
parties jointly select a credible standard.

Trading Techniques. Parties also can claim by trading options.
A trade can reveal the priorities of each party.®” The offering party
can offer to trade something of low value and low interest to the offer-
ing party that might be of high value and high interest to the other
party for something of high value and interest to the offering party. In
one case that I mediated, the plaintiff accepted less money in return
for the defendant giving a personal guarantee for payment if the de-
fendant corporate entity defaulted. The plaintiff had a higher priority/
interest in reducing risk of non-payment by receiving a personal guar-
antee over receiving a maximum monetary recovery that was of rela-
tively lower interest for the plaintiff. Defendant had a higher priority/
interest to pay less over assuming the risk of the personal guarantee
that was a relatively lower interest for the defendant. This was a clas-
sic trade between high and low value preferences.

Although high and low value trades can be uncovered and for-
mulated during this claiming stage when parties are assessing and
packaging options, trades also can be packaged as one option such as
money for a guarantee during the earlier stage of generating options.%®

Positional Negotiations Techniques. The use of objective
standards and trading can move parties toward a resolution, though
sometimes there may be a few remaining issues that can be more ef-
ficiently resolved through the over-used positional negotiation dance
of offers and counteroffers. These techniques are routinely used for
many practical and cultural reasons, whether when buying a car in
the face of a posted price sticker, resolving a salary for a job offer, or
settling a legal case that began with a demand and reply. The posi-
tional negotiation dance, like trading, can reveal what is important to
each party by the choices salient in each offer and counteroffer.

87. See FISHER ET AL., supra note 9, at 71-76; MNOOKIN ET AL., supra note 21, at
240-42; SHELL, supra note 9, at 168-72.

88. Bruce Patton, when presenting the Circle of Value, characterizes a trading
package as a possible option that can be generated during option-building, not as part
of the claiming stage as described in this Article where trades also can be formulated
as parties are dividing up the value that they have created. See Patton, Negotiation,
supra note 12; see ABRAMSON, supra note 24, at 74-84.
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Positional negotiations, that are engrained in our daily lives, is
located on the map at a place that may surprise some. Instead of lo-
cating positional negotiations at the early stages of the negotiation
process as can be observed in practice, it is relegated towards the end.
After identifying interests, generating options and exhausting oppor-
tunities for using objective standards and trading, positional negotia-
tions can be effective for resolving any final claiming,

Part 3: Exiting the Circle to Conclude the Negotiations

Parties can exit the negotiation circle in one of two obvious ways,
by either resolving the dispute or not. See Figure 2: Full Negotiation
Map.

Resolution®

If the parties reach an agreement in the circle, they may need to
solidify their resolution at this last stop before concluding the nego-
tiation. Parties should be sure that everyone is on the same page re-
garding the details of any agreement and how to implement it. When
inside the circle, parties may have reached an agreement in princi-
ple and now need to sort out a few remaining details when finalizing
the resolution. For example, a defendant may have agreed inside the cir-
cle to pay $100,000 in damages but the parties may still need to resolve
other details at the resolution stop like terms of an installment pay-
ment plan, timetable for payments, and implementation details such as
the consequences if a party does not comply with the agreement.

BATNA

If parties fail to reach a settlement, they usually do so because
their BATNA (Best Alternative to a Negotiated Agreement)* seemed
more attractive than the agreement emerging in the circle. The BATNA
is an alternative to Resolution that does not require the other party’s
consent. In legal disputes, the BATNA can be a decision by a judge
that would resolve the dispute if the parties cannot.’! An unattractive

89. I changed the broader concept of Commitments in the Circle of Value to what
might be a more familiar label, Resolution.

90. See FISHER ET AL., supra note 9, at 99-108 (“The reason you negotiate is to pro-
duce something better than the results you can obtain without negotiating....What is
that alternative?” That is your BATNA.)

91. See supra Section V.B.5 (discussing on BATNA,; a judicial BATNA is offered to
illustrate the BATNA concept although in practice the concept can cover much more
than just the legal alternative).
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BATNA can motivate parties inside the circle to find a pathway out

the Resolution exit.
This negotiation map with its parts and stops is used throughout

this Article when illustrating how to forge a triage plan.
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APrPENDIX B: RAPPORT-BUILDING AND ACTIVE LISTENING

This Appendix offers a fuller explanation than the text on rap-
port-building and active listening skills (ALS) for use in time-pres-
sured negotiations. The techniques are presented as a single package
of integrated and specific skills. The Appendix first considers why
the skillset is foundational and then summarizes seven common ac-
tive listening skills. These skills when proficiently and authentically
employed can accelerate the negotiation process by not only building
rapport, enhancing relationships, and soliciting information, but also
fostering the exchange of information.

A. Why is it Foundational?

The use of rapport-building and ALS techniques can help you do
more than just gather and retain information, which are the obvious
benefits. The techniques when effectively used also can help you in-
duce others to share information, which can be a surprising benefit to
many. Studies and experiences have demonstrated that these benefits
can accrue in both routine negotiations®? and urgent ones, including
hostage/crisis negotiations and terrorist interrogations.”® This first
section focuses primarily on the less familiar power of these skills to
cultivate an environment for parties to share information due to feel-
ing heard and understood. The second section on the specific skills
gives attention to how the skillset can help you solicit, clarify and
retain information in addition to inducing information sharing.

As already noted in the text, training models for crisis negotia-
tors® and interrogators® offer valuable lessons for gaining informa-
tion in negotiations. The trainings focus heavily on how the use of
rapport-building and active listening skills can foster conditions for

92. FoLBERG & REYNOLDS, supra note 21, at 63—66; MENKEL-MEADOW ET AL., supra
note 21, at 57-65, 68-70; ABRAMSON, supra note 76; KOROBKIN, supra note 21; ZwIER &
GUERNSEY, supra note 21; MALHOTRA & BAZERMAN, supra note 9 (presenting strategies
to elicit information although not covering ALS other than asking questions); SHELL,
supra note 9 (giving ALS as a group relatively more prominence than most other books
although not delving into the particular skills for good listening.); FISHER ET AL., supra
note 9; WEIss, supra note 12, at 72-73, 83—-84, 100, 150; MNOOKIN ET AL., supra note 21,
at 46, 48-50, 62—63, 63—66 (empathy looping), 174; THE NEGOTIATOR’S FIELDBOOK, supra
note 21; THE NEGOTIATOR’S DESK REFERENCE, supra note 21.

93. See ALISON ET AL., supra note 33; ALISON & ALISON, supra note 33; see also supra
notes 97-119.

94. See supra notes 97-119.

95. See ALISON ET AL., supra note 33; Alison & Alison, supra note 36; see also supra
notes 97-119.
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sharing information by parties whose starting point is resisting doing
0.9

In a book that takes a close look at the psychological aspects of
crisis negotiations, Thomas Strentz who has a Ph.D. with twenty-one
years’ experience at the FBI (including as a hostage negotiator), con-
cluded that “the most effective single tactic of successful negotiations
is Active Listening Skills (ALS).”"” He emphasized that ALS “is doing
something to encourage the other person to do most of the talking.
That means we engage in activity to induce and produce more listen-
ing content.”® “The bottom line is we take the time to listen so the
crisis can be resolved by bringing the subject to his senses, not neces-
sarily to his knees.”® He concluded that “Active listening leads to
empathy (real or perceived by the subject) to rapport to influence
the ending with behavior change.”1°

Teaching active listening is central to FBI hostage negotiation
training as pointed out by Gary Noesner who played a critical role
during his thirty years at the FBI shaping and elevating hostage ne-
gotiations learning and practice.’®* He concluded that “[w]e all need
to be good listeners and learn to demonstrate our empathy and un-
derstanding of the problems, needs, and issues of others. Only then
can we hope to influence their behavior in a positive way.”'*2 Noesner
emphasized that “[w]ithout communication, negotiators cannot build
the rapport necessary to bring about behavioral change. . . . By em-
ploying active listening skills, negotiators help create an environment
for positive change.”'%

These listening skills are built into the FBI model for training,
called the Behavioral Change Stairway Model (BCSM), as described
by Chris Voss who spent twenty-four years working in the FBI Crisis

96. In these urgent settings, legal processes for compelling disclosures will likely
be unavailable or ineffective. In contrast, when litigating, there is a process for compel-
ling parties to share information, and when negotiating a contract, parties are moti-
vated to share information to consummate a transaction. These familiar incentives do
not apply in these urgent contexts.

97. TwHOMAS STRENTZ, PSYCHOLOGICAL ASPECTS OF CRisiS NEGoTIATION 13 (3d ed. 2018);
see also CHRIS Voss & TaHL Raz, NEVER SPLIT THE DIFFERENCE: NEGOTIATING As IF YOUR
Lire DepPENDED ON IT 112 (2016).

98. Voss & Raz, supra note 97, at 20—21 (emphasis added).

99. Id. at 109.

100. Id. at 20.

101. NOESNER, supra note 7, at 66—67, 215. Note that the author worked at the FBI
for 30 years, including as an FBI hostage negotiator for 23 years of which ten of those
years, he served as FBI’s chief negotiator.

102. Id. at 216.

103. Gary W. Noesner & Michael Webster, Crisis Intervention: Using Active Listen-
ing Skills in Negotiations, 66 FBI L. ENFORCEMENT BULL. 16 (Aug. 1997).
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Negotiation Unit including as the FBI’s chief international hostage
and kidnapping negotiator. Voss explained that this five-stage train-
ing model, developed by the Crisis Negotiation Unit (CNU) of the
FBI, is based on learning, what this Article classifies as active listen-
ing skills'® followed by empathy, rapport, influence, and behavioral
change. The model draws upon the pioneering work of the renowned
American psychologist Carl Rogers.1%

In a recent article that reviewed much of the research and writing
on what competencies and skills make crisis negotiators effective, the
authors concluded that negotiators need to be not only effective verbal
communicators, but also effective listeners. Active listening demon-
strates to the speaker that the speaker is being heard and under-
stood. The use of ALS also helps build trust and rapport with the other
side.'% In short, ALS forms the “bedrock of crisis intervention.”'07

The same rapport-building and ALS is at center stage when we
switch context from crisis negotiations to interrogating terrorists
where the goal, as in crisis negotiations, conventional negotiations,
and timed-pressured negotiations, is to gain reliable information.
When developing the ORBIT interviewing model based on studying
interrogations of highly experienced military and intelligence inter-
rogators, the researchers found that “noncoercive approaches were
superior to coercive ones.”'%® They learned that “detainees were more
likely to disclose meaningful information and to do so earlier in the in-
terview when rapport-building techniques were used.”'® Any rapport
must be grounded in a mindset that is “based on authenticity, genuine
regard, and open-minded curiosity.”!°

Relevant to this Article on rushed negotiations, the authors of
ORBIT also studied a subcategory of interrogations called urgent or
safety interviews!!! where the interviews were not aimed at gathering

104. Voss & Raz, supra note 97, at 102—03 (focusing on six active listening tech-
niques: effective pauses, minimal encouragers, mirroring, labeling, paraphrasing, and
summarizing).

105. Id.at 97.

106. Jeff Thompson et al., Increasing Crisis Hostage Negotiator Effectiveness: Em-
bracing Awe and Other Resilience Practices, 23 CArDOzO J. ConFLICT RESOL. 615, 630
(2022).

107. Id. at 630 (quoting Gregory M. Vecchi, Critical Incident Response, Manage-
ment, and Resolution: Structure and Interaction in Barricaded Hostage, Barricaded
Crisis, and Kidnapping Situations, 7 INsIDE HOMELAND SEc. 7, 12 (2009).

108. Alison & Alison, supra note 36, at 269.

109. See generally ALISON ET AL., supra note 33, at 269-70 (offering for examples of
rapport building techniques).

110. Id.; see also id. at 270 (providing examples of rapport-building techniques);
ALISON ET AL., supra note 33.

111. See id. at 113-35.
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evidence for a legal proceeding but instead at gaining information
quickly to avoid imminent harm to the wider public.''? To learn which
interrogation techniques work in safety interviews, the researchers
designed and conduced a large-scale simulation to test the efficacy of
the rapport-based approach.!?

The exercise simulated a terrorist attack that required the inter-
rogators to engage in urgent interviews to extract information from
three detained suspects for emergency responders who were dealing
with the attacks in real time.!'* The interview transcripts were then
analyzed to learn which techniques yielded necessary information.
They found that “ORBIT methods such as evocation [curiosity] and
reflection [ALS] are powerful means for creating rapport and increas-
ing yield in urgent safety interviews.”!'5

You might legitimately ask whether these experiences with hos-
tage negotiations and terrorists are relevant to conventional negotia-
tions that are rushed. For those that think the two contexts are too
different to be relevant, consider the number of similarities between
gaining information in time-stressed hostage negotiations or safety
interrogations and gaining information in time-stressed conventional
negotiations.

A. Need Information Quickly. In both contexts, one party
needs information quickly from the other to resolve a
matter, whether to settle a legal dispute, free a hostage,
or prevent others from being hurt or killed.

B. Bargaining for Something. In both contexts, parties are
bargaining for something. In conventional deadline nego-
tiations, parties may be bargaining over anything from
what to do this evening, buying something like a car, re-
solving a compensation package for a new position or set-
tling a legal dispute. In the hostage and terrorist context,
a party also might be bargaining although the exchanges
can be less familiar to many of us. When a crisis negotia-
tor is bargaining to free a hostage, learn information to

112. See id. at 126 (pointing out that there is no “correct” way to conduct a safety
interview).

113. See id. at 119-20. The researchers selected this form of study because they
could not use the coding methodology that led to the ORBIT Model, as there were few
transcripts to study and code due to the immediacy of the safety interrogations. They
also thought that a simulation would produce more robust results than traditional
laboratory studies.

114. See id. at 120 (discussing the “Operation Zenith” exercise).

115. ALISON ET AL., supra note 33, at 134; see also id. at 134 (noting that more re-
search is needed in this area); see generally id. at 126-34 (detailing key findings from
Operation Zenith).
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save lives, or gain time to reduce the emotional tempera-
ture, the hostage taker or terrorist might be seeking in
exchange possibilities such as a reduction in charges, rec-
ognition of status, or something transactional like water,
food, or medical care.

C. Motivated by an imminent BATNA. In both contexts, par-
ties are facing a BATNA, an alternative to the negotiation
that may or may not be better than a negotiated result.
They could be facing an alternative to settlement like an
imminent court order or the imminent intervention of a
SWAT Team (Special Weapons and Tactics) also known as
the tactical team.!1¢

D. Need to Be Patient and Not Reactive. In both contexts, the
party using rapport-building and ALS needs to be patient
and not reactive, prerequisites for effectiveness in any ne-
gotiation and especially so when trying to save lives.

E. Benefits from Rapport and Trustworthiness. In both con-
texts, the results of the negotiation can be enhanced when
parties build rapport, as already considered. The better
the rapport (especially trust among) parties,!!” the more
quickly the negotiation can proceed.!!® However, in both
contexts, there will be no time to build trust although
there can be many opportunities to damage any trust
by acting untrustworthy and undermining any incipient
rapport by lying, for example.

F. Risk Suboptimal Results When Rushed. In both contexts,
a rushed negotiation can lead to suboptimal results for
the parties.!??

Given these similarities, gaining information through rapport-
building and ALS from hostage takers and terrorists offers a stress
test for these skills. If these skills can work in these urgent contexts
where a party can defiantly resist sharing information, the techniques
should be useful when the resistance can be less in rushed conven-
tional negotiations.

The second section will consider how each skill helps you solicit,
clarify, and retain information while also creating an environment for
sharing information.

116. NOESNER, supra note 7, at 64; see also Gary W. Noesner, Negotiation Concepts
for Commanders, 68 FBI L. ENFORCEMENT BULL. 7, 14 (Jan. 1999).

117. See supra Section V.B.2.

118. See CoveEYy & MERRILL, supra note 41.

119. See supra Part 1.
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B. Glossary of Active Listening Skills (ALS) 120

This section summarizes seven active listening skills (ALS) as an
introduction or a refresher for skills that are referenced throughout
this Article and applied in the illustrations.!?! They are explained here
for the limited purposes of defining them and describing their power to
improve relationships and promote exchange of information. This sec-
tion does not present fully how to employ each skill because there are
numerous other excellent sources for gaining a deeper knowledge.!??

These active listening techniques should be employed with the
mindset informed by the empirically-based ORBIT model with its six
principles for rapport-building.!?® In addition to using ALS, you should
be trustworthy (act with integrity), empathetic, flexible, respectful
of the other party’s autonomy (give the other person space to make
choices), and authentically curious. Applying these principles will en-
hance rapport and communications while helping accelerate the nego-
tiation when you have limited time.

Before summarizing these listening skills, let me define the com-
monly used and sometimes misunderstood term “Active Listening
Skills” (ALS).

The term ALS means more than its literal meaning. Although the
term accurately refers to a set of skills that can help you listen by
helping you hear and retain information, these listening skills can

120. Some commentators have suggested we should replace the ALS term with
terms like “effective listening” skills or “good listening skills.” Although I am sympa-
thetic to these changes, this Article is not the place to convince others what is the best
label.

121. There is no firm consensus on the number, list, and descriptions of ALS. Based
on my research and experiences, I selected seven ALS and will define them in this
section. The list is based on the following cites: HaroLD I. ABRAMSON, MEDIATION REP-
RESENTATION-ADVOCATING AS A PROBLEM-SOLVER, Appendix F (2013); Noesner, supra note
73; Noesner & Webster, supra note 103, at 16-18 (describing seven ALS techniques
used by FBI); FoLBerRG & REYNOLDS, supra note 21, at 63—-66; MENKEL-MEADOW ET AL.,
supra note 21, at 57-65, 68-70; KOoROBKIN, supra note 21; ZwWiER & GUERNSEY, supra
note 21; MALHOTRA & BAZERMAN, supra note 9 (providing strategies to elicit information
although not covering ALS other than asking questions); SHELL, supra note 9 (giving
ALS as a group relatively more prominence than most other books although does not
delve into the particular skills for good listening.); FISHER ET AL., supra note 9; WEISsS,
supra note 12, at 72-73, 83-84, 100, 150; MNOOKIN ET AL., supra note 21, at 46, 48-50,
62-63, 63—66 (empathy looping), 174; THE NEGOTIATOR’S FIELDBOOK, supra note 21.

122. For more in-depth discussion of specific listening skills, see FISHER ET AL., supra
note 9 at 32—-37; ABRAMSON supra note 76, Appendix F; ZwiEr & GUERNSEY, supra note
21, at 85-110; MNOOKIN ET AL., supra note 21, at 46, 48-50, 62—-63, 63—66 (discussing
empathy looping), 174; Barkai, Teaching Negotiations, supra note 28; Barkai, A New
Model, supra note 28; Barkai & Fine, supra note 28; Barkai, Active Listening, supra
note 28; Barkai, Nonverbal Communication, supra note 27.

123. See ALISON ET AL., supra note 33, at Preface xx, 35.
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accomplish much more. The skills can help you solicit information and
cultivate an environment for encouraging other parties to share infor-
mation when the other person feels heard and understood.

In short, good listening can help you gain information that you
need in negotiations.

Here are two brief illustrations of the techniques that are more
fully explained later in this section.

The technique of listening by “summarizing with inquiry for accu-
racy” can help you as the listener retain information that you are sum-
marizing while you are checking the accuracy of what you heard. The
technique also can signal to the speaker that you are listening and
interested in what is being said. Any positive reactions by the speaker
to feeling heard and understood can foster sharing more information
by the speaker.

The technique of “listening empathetically” by acknowledging
the other side’s distress can improve your retention as the listener
and cultivate sharing of information by the speaker. By saying empa-
thetically you sound really upset about being sued when you think you
acted properly can help you retain a useful insight into the other side’s
thinking while demonstrating to the speaker that you are listening
with empathy, which might nurture sharing more information.

The first word in the phrase, “active listening” also deserves some
elaboration. The word choice active is broader than it implies due to a
distinction made in some ALS literature between active and passive
listening skills.?* Because any difference is more a matter of degree,
this Article includes under active listening all the listening skills.
Each one is active by the definition I am using. Any conscious choice is
an active one, whether summarizing, asking questions, nodding, inter-
preting tone and body language, and even staying silent.

In this section when appraising the value of each of these seven
skills, you might consider whether there is a hierarchy among the
skills when engaged in time-pressured negotiations. So far, much of
the work on ALS seems to have focused on what works and why. How-
ever, Chris Voss, in his book on lessons from a career in hostage nego-
tiations, recommends mirroring and showing empathy as especially
effective skills when pressed for time, as will be further explained in
this glossary. The research on the ORBIT rapport-based interviewing
model also implies the possibility of a hierarchy when the research-
ers thought “the most important rapport-based skill for urgent safety
interviews is evocation [curiosity]. Evocation is focused on the inter-
viewer drawing out the views and beliefs of the suspect...” especially

124. See ZWIER & GUERNSEY, supra note 21.
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through reflective listening [ALS].1%5 Voss’ experiences and the ORBIT
research suggests a ranking among the skills and a fascinating area
for further research that might uncover an order for employing listen-
ing skills for different contexts.

This section, that will summarize seven specific listening tech-
niques, gives attention to how each skill helps you solicit and retain
information while creating an environment for sharing information.
Although this package of skills when proficiently employed can en-
hance relationships, this section will primarily focus on the other
benefits that will be noted by the bracketed tags “solicit information,”
“retention,” and “induce sharing.”

1. Listen for More than Words (Nonverbal Information)

Listening for more than words is learning what the speaker
means by also considering the speaker’s tone and body language
[solicit information].

This lesson is based on the often-cited communications insights
published by UCLA psychology Professor Albert Mehrabian!?¢ that
only 7% of communications occurs through words. This is a fun sta-
tistic for teachers and trainers to share with lawyers whose trade is
in words. The rest of the pie chart attributes 38% of communications
to tone and the largest percentage of 55% to body language including
facial expressions.

This 7/38/55 rule is zealously applied as an axiom in many com-
munications discussions, although it is frequently misunderstood
and misapplied.'?” The two underlying 1967 studies are limited ones
that only applied to detecting emotions in communications.!?® In
Professor Mehrabian own words almost thirty years after publishing

125. ALISON ET AL., supra note 33, at 130.

126. Albert Mehrabian & Morton Weiner, Decoding of Inconsistent Communica-
tions, 6 J. PERsoNALITY Soc. PsycH. 109 (1967); Albert Mehrabian & Susan Ferris, Infer-
ence of Attitudes from Nonverbal Communication in Two Channels, 31 J. CONSULTING
PsvcuoL. 248, 251-52 (1967).

127. David Lapakko, Communication is 93% Nonverbal: An Urban Legend Prolifer-
ates, 34 CoMMUN. & THEATER Assoc. oF MINN. J. 7 (2007) (finding that virtually all 79
websites examined in the study mistakenly understood Mehrabian’s original research).

128. See Tuvya T. Amsel, An Urban Legend Called: “The 7/38/55 Ratio Rule,” 13
Eur. PoryarapH 95 (2019) (emphasizing that the two dated studies were limited to
detecting emotions. The first study by Mehrabian and Wiener showed that tone has
greater impact over spoken word for detecting emotions when words and tone do not
match. The second study by Mehrabian and Ferris showed that it is easier to detect
emotions in a photo (body language) than in a recording (tone)); see also limitations
and critiques of the two studies in Lapakko, supra note 127; David Lapakko, Three
Cheers for Language: A Closer Examination of a Widely Cited Study of Nonverbal Com-
munications, 46 Commc’N Epuc. 63 (1997).



Issue 2 (2024-25)] Time-Pressured Negotiations 199

the studies, he emphasized that the findings related to “feelings and
attitudes”(italics in original).’?® He pointed out that is illogical to ap-
ply broadly the findings that 97% of communications is non-verbal
with the following simple illustration. “Clearly, it is absurd to imply or
suggest that the verbal portion of all communications constitutes only
7% of the message. Suppose I want to tell you that the eraser you are
looking for is in the second right-hand drawer of my desk in my third-
floor office. How could anyone contend that the verbal part of this
message is only 7% of the message? Instead, and more accurately, the
verbal part is nearly 100% of the message.”'?° To make his important
point succinctly, if words are so unimportant, why should we spend so
much time learning a language?'3!

In view of the limitations and critiques of this frequently cited
rule, the 6/38/55 ratios should not be blindly followed, although the
underlying studies are valuable for reminding us to be attentive to
more than words when listening to someone.

Here is one technique for using this communication insight that
avoids the ratio trap. Give attention to whether the words, the easiest
component of communications to discern, match the tone and body
language of the speaker. When they do not align, you should wonder
whether the literal words are accurate. When a person says she is
happy when smiling, she probably is. When she says she is happy
when frowning with sadness in the voice, she probably is not.

To test your impression, former FBI hostage negotiator Chris Voss
suggests that you label any apparent incongruence and possibly ask
a follow-up question. For example, you might say that your expression
and tone make me wonder whether you are as happy as your words
suggest. How are you doing? When done with care and readiness to
be corrected, this attention to detail cannot only improve your under-
standing of what is being said [solicit information and retention], the
other person can feel respected and heard, that can improve the rela-
tionship and contribute toward inducing cooperation and information
sharing [induce sharing].!??

2. Passive Techniques
You can signal that you are listening by your body language like

leaning toward the speaker and nodding, and using verbal prompts
like “oh,” “mm-hmm,” and “interesting.” The FBI trainings label these

129. Lapakko, supra note 127, at 11.

130. Lapakko, supra note 128, at 65.

131. Id. at 65; Lapakko, supra note 127, at 14.
132. Voss & Raz, supra note 97, at 176-77.
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techniques as “Minimal Encouragements.”’3® These techniques can
feel natural when you are focused on listening and help you concen-
trate [retention] while conveying a message to the other party that
you are interested in learning and attentive to what the person is say-
ing [induce sharing]. Even though these techniques can be labeled as
passive, they require an active choice.

3. Silence

Through selective silence or what the FBI trainings label as
“effective pauses,” you can induce others to talk by your not talking.
Silence can give others some time to reflect on your questions, process
what hearing, and figure out what to say. Silence also can cause others
to feel a little uneasy, and therefore psychologically disposed to filling
silence with words [solicit information and induce sharing].

Staying silent can be challenging when your head is filled with
questions you want to pose and statements you want to make. The
silence also can feel unsettling and make you a little anxious. A dis-
ciplined effort to say nothing can be worth it in my experience when
negotiating and mediating. This is an active choice.

4, Mirroring

Mirroring involves simply repeating the last several words or the
critical one to three words. The technique signals that you are listen-
ing [induce sharing]. Repeating the words can help highlight points in
your mind too [retention].

The focus here is on mirroring words although the term mirroring
can be associated with various forms of nonverbal behavior like mir-
roring body language.

Verbal mirroring can barely be noticed by the other party and
yet can unconsciously create a bond and rapport [induce sharing]. A
connection can be based on creating neurologically a synchronous dy-
namic based on feelings of similarity.!** For this reason, Chris Voss
rates this technique as “the closest one gets to a Jedi mind trick. Sim-
ple, and yet uncannily effective.”1?®

Mirroring may initially feel mechanical and manipulative until it
feels natural and normal with practice.

133. See Noesner & Webster, supra note 103, at 16-18.
134. Voss & Raz, supra note 97, at 35-36, 45, 48.
135. Id. at 36.
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5. Summarize with Inquiry for Accuracy

Summarizing (or paraphrasing) with a check for accuracy, also
known as looping,'3¢ is nothing more than synthesizing what you heard
and asking whether you heard it correctly. The technique requires you
to listen attentively and challenges you to quickly summarize what
you think you heard. Fortunately, the built-in self-correcting question
relieves some of the pressure to get it right the first time.

This is an essential all-purpose active listening technique because
of its multiple benefits.

The technique can be effective at signaling to the other person
that you are listening. When the other person feels heard and un-
derstood, the person can become more forthcoming [induce sharing].
The corrective feature after summarizing also ensures that you un-
derstood the other person accurately [solicit information] by simply
asking something like, did I understand what you said correctly? If
not, can you please correct me? The act of summarizing also can help
you retain what you heard [retention].

This technique can be helpful for another context, when the
speaker seems to be mired in a lecturing or repetitive mode. You can
politely interrupt with a request for an opportunity to summarize
what you have heard to be sure you understood what the other per-
son is saying. The speaker is unlikely to object when your goal is to
understand what is being said and may even appreciate your sincere
interest in learning [induce sharing]. The interruption can break the
cycle, which the other person also can sometimes welcome.

a. Showing Empathy!3’

Showing empathy means acknowledging the emotional feelings
of the other party. When the opportunity presents itself, you ought to

136. MNOOKIN ET AL., supra note 21, at 63—65, 210 (describing looping as where you
listen, paraphrase what you heard, and inquire whether heard it correctly).

137. This technique falls under a broad heading called reframing that will not be
explored in this Article, although I do in Appendix F of book MEDIATION REPRESENTATION
(Aspen 2013). Reframing is more than summarizing or paraphrasing what is heard
where the goal is limited to be sure you understand what the other person just said.
When reframing, the listener is interpreting what is heard and trying to do something
more. The listener is adding something. That something can include removing toxic
words to reduce the emotional temperature, trying to shift the person’s perspective
or expressing empathy, the subject of this section. Other authors can label this skill
separately as simply “Acknowledge Their Feelings” as done in DOUGLAS STONE ET AL.,
Drirricurr CoNVERSATIONS 217-20 (3d ed., 2023) or “Emotional Labeling” as done by the
FBI in Noesner & Webster, supra note 103, at 16—18 (describing seven ALS techniques
used by FBI).
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try to authentically recognize not only another person’s fear, anger,
disappointment or other emotional reaction but also what might be
causing the feelings. Like with mirroring, showing empathy can cre-
ate a neurological connection due to neural resonance. Showing em-
pathy, however, does not mean you agree with what the other person
is saying, believes or values.'®® You are only acknowledging the other
person’s feelings and displaying that you are listening.

Chris Voss pointed out that labeling an emotion gives it a name
that can validate a person’s feelings as a “shortcut to intimacy, a time-
saving emotional hack.” He noted that labeling can both disrupt the
intensity of the feeling and reveal something about the other person
when the person reacts to the labelling, hopefully positively but even
if negatively.!3?

Labeling an emotion can feel awkward. And you can label it incor-
rectly too. For example, saying I see you are upset again will likely be a
setback. Saying, if I was you, I also would be upset will more likely be
helpful. How to label an emotion correctly is covered extensively in the
literature and training programs.'4? Like with summarizing, you have
an opportunity to fix a mistake if you are attentive. When you say
you must be upset by what happened and the other person responds
with no, I am angry, you can quickly correct your labelling with really
angry? The correction shows both empathy, and that you are listening.

Any effort to demonstrate empathy helps you retain what you are
learning [solicit information and retention] while showing empathy
can contribute toward inducing the other person to share information
because the person feels heard [induce sharing].

b. Questions (Open and Closed)

Asking questions is the most direct way to try to gain informa-
tion and doing so effectively requires practice and skill. You must shift
from a talking and persuasive mode to a questioning and listening/
learning mode. When questioning, you need to strategically choose
and frame an open or closed question.

An open question is an open invitation to another person to say
what they are thinking and what is important to them with much
leeway and little guidance. An open question can elicit much rich in-
formation although not always neatly packaged as the other party

138. Voss & Raz, supra note 97, at 51-57, 72-73.

139. Id. at 55, 57.

140. See supra notes 27, 28 (identifying relevant books and articles, respectively);
Noesner & Webster, supra note 103.
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digs into her memory bank with minimal assistance and interrup-
tions. The question might even elicit relevant information you did not
know to ask about although you need to listen attentively to hear it.

However, asking an open question can be an anxious experience
if you are nervous about what the other person might say. You may
be worried that you are not prepared to handle an unexpected an-
swer including an answer that you prefer not to hear. Even though
the uncertainty can be disconcerting, the answers can be valuable to
hear if you are open to learning. You may want to follow-up with more
questions as you diligently stay in your listening and learning mode
to clarify and understand.

The skills to hone include listening attentively to any answers
and choosing whether to follow-up with a riskier open question or a
safer closed question to pinpoint key pieces of information. A closed
question like, did you leave the room immediately after the threat?
can feel safer because you are narrowing the inquiry to elicit bounded
information (yes or no) although you also are limiting what you can
learn.

In the FBI trainings, you are warned to avoid open why questions
so that the other person does not feel interrogated, which may discour-
age sharing information.!*! This concern needs to be weighed against
the benefits of why questions for uncovering interests that may be
motivating parties, as recommended for use in Getting to Yes although
the authors warn you to not ask for justifications.'*? The why ques-
tion can be the most valuable learning question in any negotiation not
only for learning interests but also for learning other information that
may be informing the choices of parties. For example, you might want
to ask open questions like why do you think you have a strong legal
case? Or why did you get angry? Or why did you fire the chief operating
officer? 143

Let’s consider one way to pose “why” questions that may reduce
the risks of the other person feeling interrogated. You might mind-
fully modulate the pace of any why questions to avoid the other party
feeling cross-examined. Then, you can soften the questions by linking
them with such active listening skills as summarizing, mirroring and
expressing empathy. For example, you might ask can you share with
me why you think you have such a strong legal case? I want to be sure
I understand your point of view. After hearing the answer, you might

141. Noesner & Webster, supra note 103, at 16-18.

142. See FISHER ET AL., supra note 9, at 44—46 (explaining to use why questions to
gain an understanding of one’s needs, hopes, etc., not to justify a position).

143. These questions also might reveal interests, although their purpose is broader.
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say let me summarize my understanding and please correct me if I did
not hear what you said accurately.

One last point when asking questions. You should avoid disguised
statements as questions.!** A question should be designed to seek in-
formation and learn. A question should not be used for making a state-
ment that is packaged as a question. Asking why did you go to the
office that day is a learning question. Asking why did you go to the
office that day when you knew the office was closed and no one would
be there can feel like an accusatory statement that the person had an
ulterior motive.

Questions, when not disguised statements, can accomplish more
than gaining new information [solicit information]. Skillfully formed
questions also can signal that you are listening and the other party
is being heard [induce sharing] while formulating them can enhance
your recall of what you are learning [retention].

One concluding point on the overall use of rapport-building and
ALS. The skills should be employed from the outset and before mov-
ing toward your ultimate goals of problem-solving and resolving.
People like to feel heard and understood, especially agitated people,
before they are ready to move into the circle to negotiate. The order
matters,'* although the skills should be employed throughout the ne-
gotiations to realize their full benefits.

144. STONE ET AL., D1FFicUuLT CONVERSATIONS, supra note 137, at 206-10 (offering a
thorough discussion).
145. Id. at 217-20.









