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This Article utilizes theories of negotiation to assess whether ne-
gotiating with pirates is sound policy, and argues for a solution that
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maximizes the interests of all stakeholders without compromising
important policy-based considerations.

Although piracy incidents off the coast of Somalia have dropped
since their peak in 2009, piracy is still a global threat to commerce
and human life, with a new wave of attacks unfolding in oil rich re-
gions in West Africa.# Accordingly, governments around the world
are taking the issue seriously.? Although there is broad agreement
that piracy is a global issue, there has been little academic scholar-
ship about whether negotiating® ransom payments with pirates is
sound policy. This Article seeks to fill this void.

The modus operandi of the modern pirate is well-known. Pirates
typically hijack a ship with a view to extracting ransom payments
from the ship-owners or other interested parties.” Negotiating ran-
som payments with pirates is a dangerous and delicate task. When
negotiations go wrong, casualties often result. For instance, in 2011,
Somali pirates executed four Americans when rescue talks broke

4. Pirates Abduct Greek, Ukrainian from Ship off Nigeria, REUTERs (Dec. 17,
2013), http://www.reuters.com/article/2013/12/17/us-nigeria-piracy-idUSBRE9BGOTS
20131217; Nigeria Pirate Attack: US Sailors Seized, BBC NEws (Oct. 24, 2013), http://
www.bbc.co.uk/news/world-africa-24657515 (noting that “[plirates have seized two
US sailors from an oil supply ship off the coast of Nigeria”); Nigeria: Pirates Kidnap 3
Sailors off Coast, N.Y. TimEs (Feb. 8, 2013), http:/www.nytimes.com/2013/02/09/
world/africa/nigeria-pirates-kidnap-3-sailors-off-coast.html (“Piracy in the Gulf of
Guinea has escalated from low-level armed robberies to hijackings and cargo thefts.”);
Reuters, Nigerian Offshore Attacks Surge as Pirates Advance, VoicE oF AMERIcA (Feb.
21, 2013), http://www.voanews. com/content/nigeria-offshore-attacks-surge-as-pirate-
advance-reuters/1608174.html (noting “[plirates demanded a 200 million naira, or
$1.3 million, ransom for the release of six foreigners kidnapped”).

5. The British government has recently opened a regional anti-piracy body in
the Seychelles to help tackle piratical organized crime and its financiers. See, e.g.,
Press Release, UK Foreign & Commonwealth Office, Anti-Piracy Centre Open for Bus-
iness, (Feb. 25, 2013), available at https://www.gov.uk/government/news/anti-piracy-
centre-open-for-business; Somalia: What Is It Like to Be Kidnapped? BBC News (Jun.
29, 2011), http://www.bbc.co.uk/news/magazine-13955995 (“The growing menace of
hijacking and kidnapping by Somali pirates has governments around the world des-
perate for a solution . . . ."”).

6. The term negotiation is appropriate in this context. See Masefield AG v. Am-
lin Corporate Member Ltd, 1 C.L.C. 318, 323 (2010) (providing a descriptive account
of the negotiation process between ship-owner and pirates, and noting that
“InJegotiations are ongoing to secure the safe release of the crew members”) (emphasis
added).

7. Id. at 326 (“It is clear that they take vessels in order to ransom them and
invariably negotiate with the shipowner or other interested party for the release of
the vessel, cargo and crew, in exchange for a payment which represents an economic
proportion of the value of the property at stake.”); INT'L Piracy RansoMs Task FORCE,
FimnaL RepPorT 1 (2012) [hereinafter UK Task Force Report] (“Piracy off the coast of
Somalia is a crime based around the business model of kidnapping crews and hi-
jacking ships and cargo for the purpose of extorting ransoms.”)
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down with the U.S. Navy.? In 2012, Somali pirates executed a hos-
tage because of a delayed ransom payment.® In the same year, the
Contact Group on Piracy off the Coast of Somalia (“CGPCS”), an in-
ternational forum consisting of over sixty countries and organiza-
tions, succinctly noted the “continuing violence employed by pirates
against seafarers” and called for greater efforts by stakeholders? to
facilitate the liberation of seafarers.1!

Some states, like the U.S., Britain,12 France,!3 Italy,1¢ Colom-
bia,’5 and Somalia'® officially oppose ransom payments to free hos-
tages,17 because they argue that such payments legitimize piratical

8. Jury Recommends Life for ‘S/V Quest’ Somali Pirates, BBC NEws (Aug. 2,
2013), http://www.bbe.co.uk/news/world-us-canada-23556256 (noting that a United
States federal jury recommended a life sentence to each pirate involved in the killing).

9. Abdi Guled, Somali Pirates Kill Hostage over Delayed Ransom, HUFFINGTON
Post (Sep. 1, 2012), http//www.huffingtonpost.com/2012/09/01/somali-pirates-hos-
tage-killed_n_1848937.html.

10. As noted, infra Part II1.B.2, there are five major interested parties in any
ransom negotiation: pirates, private parties, States, the international community,
and ancillary service providers.

11. Communique, U.S. Dep’t of State, Thirteenth Plenary Session of the Contact
Group on Piracy off the Coast of Somalia, (Dec. 11, 2012) [hereinafter Thirteenth Ple-
nary Session of the CGPCS], available at http://www.state.gov/ t/pm/rls/othr/misc/
202270.htm.

12. The British Government refuses to pay ransoms to pirates. It is legal, how-
ever, for private parties in Britain to pay for ransoms. The latter, however, was at one
time prohibited under law under the Ransom Act 1782 but has since been repealed.
See British Hostages Say Pirates Will Kill Them, CNN (Nov. 22, 2009), http:/edi-
tion.cnn.com/2009/WORLD/europe/11/20/uk.pirates.chandlers/index
.html?iref=topnews (noting that the British “government will not make substantive
concessions for hostage takers, including the payments of ransom”).

13. See Cameroon Hostages: French Moulin-Fournier Family Freed, BBC NEws
(Apr. 19, 2013), http://www.bbc.co.uk/news/world-africa-22213125 (“France has not
changed its position, which is not to pay ransoms.”); Alexandria Sage & Sophie Louet,
France Plays Down Report of Ransom Paid from Niger Hostages, REUTERs (Feb. 8,
2013), http://www.reuters.com/article/2013/02/08/us-france-hostages-idUS-
BRE9170YJ20130208 (noting that France has a no-negotiation policy with respect to
paying ransom to pirates to free hostages).

14. Walter Block and Patrick Tinsley, Should the Law Prohibit Paying Ransom
to Kidnappers?, AM. REv. oF PoL. Econ., Dec. 2008, at 41.

15. Id.

16. Somalia: Six Jailed for ‘Pirate Ransom’ Cash, BBC NeEws (Jun. 20, 2011),
http://'www.bbc.co.uk/news/world-africa-13826050.

17. See also Lu Hui, New Batch of Filipino Seafarers Seized by Somali Pirates,
Xinaua News (May 14, 2010), http:/news.xinhuanet.com/english2010/world/2010-05/
14/¢_13295229.htm (“As a policy, the Philippine government does not negotiate nor
pay ransom to kidnappers, but gives ship owners the free hand in negotiating for the
release of abducted Filipino sailors.”).
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groups, their goals and their means.!® The expected linkage effect, or
the “fact that some negotiations affect other negotiations,”? of such a
policy is clear: pirates will be discouraged from hijacking ships if they
know governments will not negotiate with them. For instance, in
2012, the U.K. began considering whether ransom payments should
be criminalized,2° and concluded that policies must be crafted so as to
“reach a position whereby pirates are no longer able to receive or
profit from ransom payments.”?! It noted that although ransom pay-
ments are considered “the safest and most effective means of securing
the release of hostages and ships”, such payments “reward pirates for
their crime” and “also provide the main source of funds to support
further piracy activity.”22 Further, ransom payments “strengthen the
criminal elements that benefit from them, fuel corruption, and under-
mine the rule of law.”23 ’

But the criminalization of ransom payments could make matters
worse for seafarers and ship-owners alike, as pirates may become
more violent with hostages in order to place greater pressure on ship-
owners and families to meet ransom demands.?4 Indeed, the CGPCS
underscored the “concern expressed by the maritime industry that
any sanction measures leading to the prevention of ransom payments

18. See Africa Leaders Want Payment of Ransom Made Illegal, REUTERS (Jul. 4,
2009), http://www.reuters.com/article/2009/07/04/us-au-kidnapping-ransoms-sb-idUS
TRE5631PY20090704.

19. Leigu L. THoMpsoN, THE MIND AND HEART oF THE NEGOTIATOR 31 (Pearson
International Edition 2009) (“Linkage effects refer to the fact that some negotiations
affect other negotiations . . . . Resolutions in one situation have implications for other
situations.”).

20. Press Release, Intertanko, UK-led Piracy Ransom Task Force Debates Ran-
som Ban (Jun. 22, 2012), available at http://www.intertanko.com/News-Desk/Home-
Page-Article/UK-led-piracy-Ransom-Task-Force-debates-ransom-ban-/.

21. UK Task Force Report, supra note 7, at 1.

22. Id. For more information, see also then-U.K. Foreign Secretary David Mili-
band’s views on ransom payments expressed in Somalia ‘to Become a Pirate Magnet,’
BBC News (Nov. 20, 2008), http:/news.bbc.co.uk /2/hi/world/africa/7739153.stm
(“There is strong view of the British Government, and actually the international com-
munity, that payments for hostage-taking are only an encouragement to further hos-
tage-taking.”).

23. UK Task Force Report, supra note 7, at 1; see also Africa Leaders Want Pay-
ment of Ransom Made Illegal, supra note 18 (noting that the practice of paying ran-
som “should be made illegal because the cash is being used by militants to fund
violence™).

24. Apsoa ANYIMADU, CHATHAM House, COORDINATING AN INTERNATIONAL AP.
PROACH TO THE PAYMENT OF Ransoms: PoLicy OPTIONS FOR PREVENTING PAYMENT OF
Ransowms 3, 7 (2012) (“la] reduction in ransom payments could result in systematic
violence against hostages in order to place increased pressure on their families and
employers to meet the ransom demand.”)
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could adversely affect the welfare, security and release of seafarers
who are held hostage.”25

There is also a wider problem with respect to the ultimate benefi-
ciaries of ransom payments. Some reports suggest that “[rlansoms
paid to Somali pirates to free merchant vessels are ending up in the
hands of Islamist militants, exposing shipping groups to accusations
of breaching international [anti-terrorism] sanctions.”2¢ As pirates
and terrorists may sometimes work hand-in-hand, it is important to
re-examine whether piracy should be treated in the same way as ter-
rorism for purposes of negotiating ransoms. For example, U.K. and
U.S. laws criminalize the funding of terrorist groups, thus putting
shipping companies (who often pay ransoms) in a delicate legal situa-
tion. In April 2010, U:S. President Barack Obama issued an execu-
tive order prohibiting financial dealings with eleven Somali
individuals and organizations; two of these organizations have been
reported as linked to pirate gangs.2? Thus, enabling negotiation with
pirates may have political and security costs beyond the piracy realm.
In addition to going to terrorist groups, profits from ransom pay-
ments also sometimes benefit investors in “the world’s first pirate
stock exchange” that has been established by Somali pirates and
their organizational leaders, which allows “investors to profit from
ransoms collected on the high seas.”?8

Negotiating with pirates has a significant financial cost.2® As of
February 2013, over $300 million has been paid in ransom to pirates

25. Thirteenth Plenary Session of the CGPCS, supra note 11; see also Andreas S.
Kolb, Time Rene Salomon, and Julian Udich, Paying Danegeld to Pirates — Humani-
tarian Necessity or Financing Jihadists, Max PLanck YEARBOOK OF UNITED NATIONS
Law, Vol. 15, 2011, at 162 (“As a matter of policy, states should be encouraged to
tread different paths . . . [as] [t]he payment of ransom is the most promising and least
risk-laden way to free hostages . . ..”).

26. Piracy Ransom Cash Ends Up with Somali Militants, REUTERs (Jul. 6, 2011),
http://www.reuters.com/article/2011/07/06/somalia-piracy-idUSLDE7650U320110706
(“Under the terms of the arms embargo on Somalia, financial support to armed groups
in the Horn of Africa country is banned. Both the United States and Britain regard al
Shabaab as a terrorist organisation.”).

27. Id.

28. Avi Jorisch, Today’s Pirates Have Their Own Stock Exchange, WaLL Sr. J.
(June 16, 2011), http:/online.wsj.com/news/articles/SB1000142405270230452080457
6341223910765818 (noting that “sources suggest that over 70 entities are listed on
the . . . exchange.”).

29. There are also economic costs to not negotiating, such as the cost of the ship
and cargo, which are highly unlikely to be returned without a negotiated payment.
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since Somali piracy peaked in 2008.3¢ A report by One Earth Founda-
tion concluded that piracy cost the world economy almost $7 billion in
2011.31 In 2013, the World Bank released a report quantifying piracy
costs at $18 billion.32 Every ransom payment incurs transaction
costs, including legal and payment delivery fees.33 Consequential
costs also accumulate, such as the cost of keeping a vessel off-line
during the hijacking period, damage to the cargo and hull cleaning.
Accordingly, “the costs additional to the ransom payment . . . could be
as high as $7 million.”34 Piracy also has an important human cost
that is a central concern to most ransom negotiations. At the outset, a
ransom negotiation will typically seek the protection of one of three
interests: non-pecuniary, pecuniary, or hybrid interests. Non-pecuni-
ary interests include the well-being of hostages during captivity,
their safe release and post-incident care. Pecuniary interests include
rescuing or salvaging stolen property, including the vessel, cargo, and
equipment on-board. Hybrid interests include a mixture of both non-
pecuniary and pecuniary interests. Most negotiations are hybrid-ori-
ented as they seek the release of hostages as well as property. But it
is often the human cost that is most alarming. Over 1200 individuals
were held captive by pirate gangs in 2011 alone. Thirty-five hostages

30. Paul Redfern, Over $300m Paid in Ransom to Pirates Since 2008, THE E. AFR.
(Feb. 9, 2013), http://www.theeastafrican.co.ke/news/Over-USD300m-paid-in-ransom-
to-pirates-since-2008/-/2558/1689648/-/eqxo8m/-/index.html; see also WorLD Bank, P
RATE TrAILS: TRACKING THE ILLICIT FINANCIAL FLOWS FROM PIRATE ACTIVITIES OFF THE
Horn oF Arrica 42 (2013), available at hitps://openknowledge.worldbank.org/handle/
10986/16196 (noting that between 2005 and 2012, approximately $400 million were
claimed as ransom for piratical acts off the Horn of Africa).

31. Anna Bowden & Shikha Basnet, The Economic Cost of Somali Piracy 2011
(One Earth Future, Working Paper, 2011), available at http:/oceansbeyondpiracy
.org/sites/default/files/economic_cost_of_piracy_2011.pdf.

32. Ending Somali Piracy: Go After the System, Not Just the Pirates, THE WORLD
Bank (Apr. 11, 2013), http://www.worldbank.org/en/news/feature/2013/04/11/ending-
somali-piracy-go-after-the-system-not-just-the-pirates.

33. Willem Marx, Ransom Payments Give Wing to More Somali Piracy, AOL
News (Nov. 19, 2009), http://www.aolnews.com/2009/11/19/ransom-payments-give-
wing-to-more-somali-piracy/ (“Ransom payers frequently have to bankroll specialist
advice on ransom negotiations, legal fees for the families of crew and premiums for
the quick transfer of cash through international financial systems. Then there’s the
actual cost of ransom delivery — sometimes using light aircraft or parachute.”).

34. James Kraska, Freakonomics of Maritime Piracy, Brown J. WORLD. AFF.,
Spring/Summer 2010, at 114; see also Olaf J. de Groot, Matthew D. Rablen, Anja
Shortland, Baargh-gaining with Somali Pirates, 11 (Economics of Security Working
Paper Series, Working Paper 74, 2012), available at http://www.diw.de/documents/
publikationen/73/diw_01.c.408689.de/diw_econsec0074.pdf
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and 111 pirates died as a result of attacks, captivity, disease, or res-
cue operations.3 As one report put it, “[a]ll hostages face[] the risk of
violence day upon day and a range of inhumane treatment in viola-
tion of their basic human rights, including the right to life, liberty,
and security of person.”3¢ There are still eleven vessels and at least
188 crew members being held in Somalia.37 Interestingly, some pi-
rates have released hostages without any payment of ransom38 and
were pardoned by regional authorities, though it is not clear what the
pirates obtained in return.3?

Given the unique circumstances presented in each hijacking,40
blanket rules governing the legality of ransom payments must be re-
placed with a policy-based approach opposing the extraction of ran-
som without prohibiting payments altogether, as payments may
sometimes be the only way to safely rescue crew and property. A com-
plete ban on ransom payments would have devastating effects on sea-
farers, marine assets, and the environment. Conversely, complete
acquiescence to these payments undermines international policy
goals of regulating and deterring criminal activity as well as promot-
ing global order. This Article argues for a policy-oriented approach to
the development of rules governing negotiations with pirates and
submits that a narrow approach that categorically opposes ransom
payments is undesirable because it does not acknowledge the context-
specific balance between, state and international interests on the one
hand, and private party interests on the other hand. Put differently,
although private parties should be allowed to negotiate with pirates,
negotiation should not lead pirates to enjoy impunity.

Accordingly, this Article is divided in four parts, including this
introduction. Part II, provides a backdrop of recent developments, in-
cluding the international scope of piracy, ransom payment trends,
and conceptual differences between piracy and other international

35. TuE HumaN CosT oF SoMmaLl Piracy 2011, INT'L MAR. BUREAU AND OCEANS
BEYOND PIRACY 4, available at http://www.icc-ccs.org/images/stories/pdfs/hcop_2011_
versionl.4.pdf.

36. Id. at 5.

37. D.H. Somali Piracy: Just Taking a Break, THE Econ. Arr. BLog (Oct. 22,
2012, 12:40 PM), available at http://www.economist.com/blogs/baobab/2012/10/somali-
piracy.

38. Feisal Omar & Adbi Sheikh, Somali Pirates Release Syrian Hostages After 2
Years-Authorities, REUTERs (Jan. 12, 2013), available at http://www reuters.com/arti-
¢cle/2013/01/12/somalia-piracy-idUSL6NOCAHOPS20130112.

39. In this instance, one of the state officials involved in the pardoning and nego-
tiations was a former pirate himself.

40. See Masefield AG v. Amlin Corporate Member Ltd, [2010] 1 C.L.C. 318 (“The
impact and effect of a [piratical] capture is very fact sensitive.”).
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crimes. Part III evaluates arguments for and against the criminaliza-
tion of ransom payments and crafts a policy-oriented approach to
managing the issue. Here, negotiation frameworks are utilized to as-
sess whether negotiating with pirates is sound policy. Part IV con-
cludes by recommending that States should not preclude negotiations
with pirates. Rather, States should (1) criminalize the extraction of
ransom payments and (2) impose a tax on ransom payments. This
Article argues that these policy-based measures will maximize the
interests of all stakeholders without compromising global order.

II. CoONTEXT
A. “Global Devils™!: Piracy as an International Problem42?

Piracy is a violent crime. The fact that crewmembers may be re-
leased unharmed does not alter its violent nature.*3 To use Harvard
Law School Professor Robert Mnookin’s typology, pirates are “inter-
national devils,” as piracy involves “matters of life and death.”#* Pi-
rates are creatures of purpose, motivated by incentives and
unregulated. Pirates have been increasingly successful in their at-
tacks, although the number of attacks has reportedly dropped in the
last couple of years. This, however, does not mean that the threat has
been eradicated, nor does it suggest that it has been successfully
managed. Although reported statistics are helpful, they present only
a partial picture of piracy’s magnitude worldwide. Indeed, some ship-
owners do not report piracy attacks at all. Maritime lawyer John
Knott explains, “[almong the reasons for non-reporting are fear that
insurance premiums would otherwise be increased; and the belief
that an owner’s image would be adversely affected if details were
made publi¢.”45

41. MNOOKIN, supra note 2, at 51; ANTONIO CASSESE, INTERNATIONAL CRIMINAL
Law, (Oxford University Press, 2008) at 28 (“The pirates were regarded as enemies of
humanity (hostes humani generis) in that they hampered the freedom of the high seas
and threatened private property.”); see also Lucas Bento, Toward an International
Law of Piracy Sut Generis: How the Dual Nature of Maritime Piracy Law Enables
Piracy to Flourish, 29 BErxELEY J. INT'L Law 399, 401 (2011) (noting that pirates
were considered as the enemy of all mankind in Roman times).

42. UK Task Force Report, supra note 7, at 1 (“Piracy off the coast of Somalia is
an international problem . .. .").

43. See Tuomas ScHELLING, THE STRATEGY OF ConrLicT, (Harvard University
Press, 1980) at 6 (“The fact that a kidnap victim is returned unharmed, against re-
ceipt of ample ransom, does not make kidnapping a nonviolent enterprise.”).

44, MNOOKIN, supra note 2, at 5.

45. JoHN KNOTT, SAFETY AT SEA — WITH PARTICULAR REFERENCE TO PIracy, 6,
available at http://www hfw.com/downloads/Client%20Brief%20-%20Safety%20at%20
Sea%20[A4%208pp] %20July%202012.pdf (“Points to bear in mind with published
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When compared to 2011 figures, statistics show that although
the number of attempted and actual piracy attacks dropped in 2012,
they still remain higher than 2008 levels, when Somali piracy
grabbed the attention of the international community following the
hijacking of the MV Sirius Star.46 In 2008, the world witnessed some
293 attempted and actual attacks, but in 2012 the figure reached al-
most 300 attacks.4? In 2012, however, Somali piracy dropped to a six-
year low.48 Although this is a comforting development, it is no reason
for complacency. As the CGPCS noted, “while a welcome and marked
reduction has been seen in the number of attacks and hijackings in
2012 . . . the underlying causes of piracy remain in place and pirate
action groups remain active, meaning that the current decline in [So-
mali] piracy attacks is inherently reversible.”4? An alternative expla-
nation for a drop in Somali piracy has been advanced by The
Economist. According to its hypothesis, “pirates are clearing their
stock of hostages and hijacked ships while they wait for the weather
to change and the international community to tire of an expensive
policing operation.”>?

figures are that not all incidents are uniformly categorized by different organisations
and that, for any of a number of reasons, not all attacks are reported. Some estimates
put the number of unsuccessful attacks that are not reported as high as 50 per cent
globally, rising to perhaps 80 per cent for Nigeria. These estimates includes incidents
that under international law would be classed as armed robbery rather than piracy.
More moderate estimates put the proportion of unsuccessful attempts at hijacking by
Somali pirates that are not reported in the order of 20 to 25 per cent of the total.
Among the reasons for non-reporting are fear that insurance premiums would other-
wise be increased; and the belief that an owner’s image would be adversely affected if
details were made public. The main disadvantage of non-reporting is that the full
extent of the problem is not recognized, and that consequently insufficient defensive
resources are likely to be made available.”).

46. Borzou Daragahi & Edmund Sanders, Pirates Show Range and Daring, LA
Tmmes (Nov. 18. 2008), http:/articles.latimes.com/2008/nov/18/world/fg-piracy18, (“In
their most brazen raid yet, suspected Somali pirates operating deep in open waters
have seized an oil tanker as long as an aircraft carrier . . . .”).

47. Piracy and Armed Robbery Against Ships, 1 January — 31 December 2012,
ICC INT'L MAR. BUREAU, (Jan. 2013) at 6.

48. Alaric Nightingale & Michelle Bockmann, Somalia Piracy Falls to Six-Year
Low as Guards Defend Ships, BLooMBERG NEws (Oct. 22, 2012), http://www business-
week.com/news/2012-10-22/somalia-piracy-attacks-plunge-as-navies-secure-trade-
route.

49. Thirteenth Plenary Session of the CGPCS, supra note 11.

50. Somali Piracy: Just Taking a Break, supra note 37.
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In any event, it is clear that Somali piracy remains lucrative, and
the underlying incentives for piracy remain a potent motivator.5! For
example, in October 2012, pirates released a Greek-owned bulk car-
rier and its twenty-one-person Filipino crew for $5 million.52 Some
reports also suggest that piracy appears to have migrated westward
across the African continent, springing up off the coast of the oil rich
regions of West Africa, such as Nigeria. This suggests that military
efforts in the Gulf of Aden, such as the EU NAVFOR mission,?3 which
patrols the Gulf of Aden, the Red Sea, and the western part of the
Indian Ocean, “halve|n’t stymied piracy [but] only shifted it.”54

Piracy is not only a crime of international impact, with attacks
occurring off the coast of Somalia, Southeast Asia, and even Colom-
bia,35 but it is also in some instances an internationally-run opera-
tion.5¢ Rodolphe Durand and Jean-Phillippe Vergne note that
“pirates are not solitary heroes who challenge authority out of fury or
despair. Rather, they organize themselves into groups,”>7 which may
be international in scope. Indeed, “[a] UN document has linked Brit-
ish citizens with Somali piracy [where a] British businessman of So-
mali origin [has allegedly acted as one] of the key organizers of a

51. See Pirate Economics: BargainLlike a Somali, THE EcoNomisT (Nov. 24,
2012), http://www.economist.com/news/finance-and-economics/21567077-how-negoti-
ate-pirates-horn-africa-bargain-somali (noting that “although the number of ships
taken is down, the pirates have adjusted by charging more per release”).

52. Somali Pirates Free Greek-Owned Ship, Say Ransom Was $5.7 Min, REUTERS
(Oct. 12, 2012), http://www.reuters.com/article/2012/10/12/somalia-piracy-idUSL5SE8L
C23020121012.

53. Mission, EU NAVFOR SomaLia, (http://www.eunavfor.ew/about-us/mission/).

54. Jen Alic, Pirates Want Your Oil and They’re Smart Enough to Get It, OIL
Price (Feb. 7, 2013), http:/oilprice.com/Energy/Energy-General/Pirates-Want-Your-
Oil-and-Theyre-Smart-Enough-to-Get-It.html; see also UK Task Force Report, supra
note 7, at 1 (“[TThis positive trend is fragile and reversible, and the international com-
munity and industry should not therefore reduce its efforts across the board to drive
down the threat to our security, prosperity and people.”).

55. Bento, supra note 41, at 404 (“[M]aritime piracy is a growing global issue in
today’s world. Pirates interfere with shipping and maritime transport in diverse loca-
tions such as the coast of Somalia, the Straits of Malacca, the South China Sea, the
Gulf of Nigeria and the Americas.”); Piracy and Armed Robbery Against Ships, supra
note 47, at 8.

56. ANYIMADU, supra note 24, at 3 (“The millions of dollars received when ran-
soms are paid is divided up between various interested parties within a pirate net-
work and diffused via often opaque connections throughout Somalia and into regional
states such as Kenya and Ethiopia, the United Arab Emirates and beyond.”) (empha-
sis added).

57. RoporLPHE DURAND & JEAN-PHILLIPPE VERGNE, THE PIRATE ORGANIZATION:
LEssoNs FROM THE FRINGES OF CariravLism 2 (Harvard Business Review Press 2013).
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pirate-related kidnapping in 2009.”758 Other reports suggest that pi-
rates use information,5° which may be non-public, about tanker
routes and locations.®® With members often based in different coun-
tries, larger piratical operations are typically organized by interna-
tional networks.61

From a negotiation perspective, knowing the composition of a
piracy organization is important because, ideally, a party must know
as much as possible about how the other party is structured and or-
ganized so as to fully understand relevant pressure points and deci-
sion-making centers.52 However, the diversity of some of these
internationally-run pirate networks can prevent a party from fully
knowing who the relevant decision-makers are. As such, the dynam-
ics of ransom negotiations may change according to the “hidden ta-
ble,” or “parties who are not present at the negotiation table,” which
can often be the “most important parties.”®3 Are all members of the
pirate organization monolithic,%4 or do their interests conflict inter-
nally,85 between, for example, the operational team (or “foot

58. Jerome Starkey, Briton Organized Yacht Couple’s Kidnap by Somali Pirates,
Says UN Report, THE TiMEs (Jan. 26, 2013), http://www.thetimes.co.uk/ tto/news/uk/
article3668941.ece (also noting that UN documents suggest that “the British Govern-
ment has evidence that other British residents are also involved in aiding the
pirates”).

59. Piracy and Armed Robbery Against Shops in Asia Annual Report: January-
December 2012, ReCAAP Information Sharing Centre, at 31, available at http//www
.recaap.org/Portals/0/docs/Reports/Re CAAP%20ISC%20Annual%20Report%202012
.pdf; see also Somali Pirates ‘helped by intelligence gathered in London’, THE TELE-
GRAPH (May 11, 2009), http://www.telegraph.co.uk/news/worldnews/piracy/ 5309692/
Somali-pirates-helped-by-intelligence-gathered-in-London.html (reporting that “[pi-
rate] consultants are in constant satellite telephone contact with pirate commanders
on land, who can then pass details of the layout of the vessel, its crew, route and cargo
to their colleagues at sea, it states”); see Bento, supra note 41, at 406 (noting that
there may also be “unreported and illicit market activity by unknown actors providing
pirates with vital insider information about cargo value, vessel layout and specific
shipping routes”).

60. See also Dave Lee, Ship Trackers ‘Vulnerable to Hacking’, Experts Warn, BBC
NEws (Oct. 18, 2013), http://www.bbc.co.uk/news/technology-24586394 (reporting
that Somali pirates may be hacking the Automatic Identification System (“AIS”) used
by the shipping industry to track ships globally).

61. WorLD BaNK, supra note 30, at 3 (noting that presently, “piracy involveles]
organized networks with members operating in different countries”).

62. THOMPSON, supra note 19, at 27 (noting that “[ilt is always important to iden-
tify the players in a negotiation”).

63. Id.

64. Id. at 28 (“Monolithic refers to whether parties on the same side of the table
are in agreement with one another concerning their interests in the negotiation.”).

65. See Peter T. Leeson, An-arrgh-chy: The Law and Economics of Pirate Organi-
zation, 115 J. oF PoL. Econ. 1049, 1074 (2007) (“To effectively organize their banditry,
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soldiers”) and the leaders of the organization?6¢ Answers to these
questions remain unclear, particularly because ransom negotiations
generally remain secret.®” But doing “as much research and home-
work as possible to determine the counterparties’ interests in the ne-
gotiation”8 can give negotiators a key advantage, particularly when
negotiating with sophisticated, internationally-run piracy groups.

B. An International Legal Problem

Rare occasions aside, the legal environment is a powerful shaper
of any negotiation. Law may dictate the substance of negotiation, i.e.,
what may be negotiated.®® Law can also govern the procedure of how
negotiations and dispute resolution writ-large are conducted. Finally,
law, and particularly general principles of law, can provide struc-
tured reference-points that influence the spirit of a negotiation.

Piracy is an international crime and has long been recognized as
such under public international law.70 Acts of piracy are also

pirates required mechanisms to prevent internal predation, minimize crew conflict,
and maximize piratical profit . . . [such as the use of pirate constitutions].”).

66. See Noah Shachtman, Exclusive Interview: Pirate on When to Negotiate, Kill
Hostages, Wirep (Jul. 28, 2009), http:/www.wired.com/dangerroom/2009/07/exclu-
sive-interview-pirate-on-when-to-negotiate-kill-hostages/ (“Are there internal con-
flicts within the pirate gangs? No. In piracy, everyone’s life depends on everyone
else’s. There is some professional competition between groups, but we cooperate with
information and logistics when it’s required. We won't fight amongst ourselves as long
as the money is paid as promised. We have never had any conflicts within my
group.”).

67. WorLD Bank, supra note 30, at 3 (“Negotiations for ransoms and the pay-
ment of the ransoms are usually shrouded in secrecy.”).

68. THOMPSON, supra note 19, at 28; see also Abam DoLNIK & KerTH M. FITZGER-
ALD, NEGOTIATING HoSTAGE CRrisEs wiTH THE NEw TERRORIsTS 137 (Greenwood Pub-
lishing Group 2008) (“One of the most important keys to exercising influence
effectively is understanding one’s counterpart.”). For a review of difficulties associ-
ated with knowing more about the other party, see DE GROOT ET AL., supra note 34, at
8 (“It is frequently difficult for the pirates to trace the ship-owner and establish his
ability to raise a specific ransom. Ownership structures are often (deliberately)
opaque, with ships registered under flags of convenience and owned by various hold-
ing companies. Following these complicated ownership structures back to the ulti-
mate decision maker tends to lead to an anonymous post-box address rather than a
name. Similarly, the ship-owner lacks presence on the ground in Somalia to verify the
type of the pirates. However ship-owners can get information of the location of their
ship either from the ship’s AIS signal or on request from EU NAVFOR.”).

69. See, e.g., THOMPSON, supra note 19, at 32 (noting that law may dictate
whether it is legal to negotiate a specific subject matter, but that “[slJometimes, no
specific laws govern what can or cannot be negotiated”).

70. Bento, supra note 41, at 415.
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criminalized under the laws of various jurisdictions.”! Further, hos-
tage taking is forbidden under international law.’? However, al-
though international law criminalizes piracy, there is no uniform and
comprehensive international legal regime that governs maritime
piracy.” As such, negotiations with pirates are mostly undertaken by
private parties within domestic legal boundaries, with occasional in-
terventions by public parties. For example, negotiations with Somali
pirates are typically between private parties, such as a ship-owner
(typically represented by a law firm), and a pirate “negotiator”?’4 who
represents the pirate group’s interest in the negotiation. In some in-
stances, if it falls within their mandate or they are attacked, public
actors, such as navy ships patrolling the Gulf of Aden, have inter-
vened when commercial ships were hijacked.?®

This privately-sponsored dispute resolution system is arguably a
result of the atypical nature of the international legal system, which
lacks a global police system to enforce international laws. Private
parties must thus seek to resolve what is clearly an international le-
gal problem, with limited resources and limited help from their re-
spective States;this is particularly true if the ship is flying the flag of

71. See Bento, supra note 41, at 429-31.

72. G.A. Res. 146 (XXXIV), U.N. GAOR, 34th Sess., Supp. No. 46, U.N. Doc. A/34/
46, at 245 (Dec. 17, 1979) [hereinafter International Convention Against the Taking of
Hostages] (“Article 1: Any person who seizes or detains and threatens to kill, to injure
or to continue to detain another person (hereinafter referred to as the “hostage”) in
order to compel a third party, namely, a State, an international intergovernmental
organization, a natural or juridical person, or a group of persons, to do or abstain from
doing any act as an explicit or implicit condition for the release of the hostage com-
mits the offence of taking of hostages (“hostage-taking”) within the meaning of this
Convention.”).

73. Kolb et al., supra note 25, at 121 (“To date, no instrument of international
law specifically addresses the problem of ransoms paid to pirates.”).

74. See United States v. Ali, 885 F. Supp. 2d 17 (D.C. Cir. Ct. App. 2013) (holding
that a ransom negotiator can also be a “pirate” for legal purposes); see also Eugene
Kontorovich, From Prof. Eugene Kontorovich, About Today’s Piracy Decision, THE
VoLkoH Conspiracy (Brog), (July 13, 2012), http://www.volokh.com/2012/07/13/
from-prof-eugene-kontorovich-about-todays-piracy-decision/ (“Yet the defendant does
not seem to be a pirate in the traditional sense at all. Rather, he was an official in the
education ministry of the breakaway Somali region where the ship was taken, who
worked for the pirates as a ransom negotiator.”).

75. See, e.g., Suspected Pirates Caught in Joint Naval Operation, BBC NEws
(Oct. 20, 2013), http://www.bbc.co.uk/news/uk-24600396 (“A counter-piracy task force
commanded by a Royal Navy officer has caught a group of Somalis believed responsi-
ble for two attacks in the Indian Ocean”); Robert D. McFadden & Scott Shane, In
Rescue of Captain, Navy Kills 3 Pirates, N.Y. TiMEs (Apr. 12, 2009), http://www.ny-
times.com/2009/04/13/world/africa/13pirates.html?pagewanted=all&_r=0.
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a third state and carrying multinational crew.?¢ Furthermore, the le-
gality of ransom payments is silent under international law, and
there is no treaty or customary international law governing the sub-
ject.”” Indeed, “[tlo date, no instrument of international law specifi-
cally addresses the problem of ransoms to pirates,””® and in any
event, international law “does not forbid the ransoming of [a] cap-
tured vessel, either directly after the capture, or after she has been
conducted to port, but before adjudication.”” The same, however,
cannot be said of international law’s treatment of terrorist
financing.80

C. Ransom Payment Trends8!

Ransom negotiations have been conducted for millennia. The
Greek philosopher Plutarch recounts Julius Caesar being captured
by pirates for thirty-eight days.82 The pirates, completely unaware of
the celebrity and political status of their hostage, demanded twenty
talents as ransom. According to Plutarch’s narrative, this small re-
quest insulted Caesar, who laughingly asked the pirates to raise

76. See DE GROOT ET AL., supra note 34, at 12. As de Groot et al. note:
Nearly fifty per cent of ships hijacked in Somalia fly well-known “flags of
convenience”, usually so as to save money, to avoid certain regulations and
possibly to obscure ownership of a vessel. Beyond that, a significant portion
of ships fly the flag of a developing country, but where ownership data exists,
we observe that this does not necessarily imply that the owner too is located
in those countries. Vessels with flags from developed countries, on the other
hand, give a clear indication that their owners are also located in a developed
country. As such, these ships are likely to have wealthy ship-owners.

Id.

77. The sources of international law can be found in Article 38 of the Statute of
the International Court of Justice. One of these sources is the teachings of the most
highly qualified publicists. The issue of whether ransom payments are legal under
international law has received little attention by scholars, and as such, its legality is
at best unexplored and should be examined in further research. See Statute of the
International Court of Justice, June 26, 1945, art. 38(d), 59 Stat. 1055, 1060 (1945).

78. Kolb et al., supra note 25, at 121. '

79. L. OpPENHEIM, INTERNATIONAL LAaw: A TreEaTISE, VoL. I — War 277 § 195
(Longmans, Green & Co, 3d ed. 1921).

80. G.A. Res. 109, U.N. GAOR, 54 Sess., Supp. No 49, U.N. Doc A/54/49, (Dec. 9,
1999).

81. Vivienne Walt, Why the Somali Pirates Keep Getting Their Ransoms, TIME
(Apr. 20, 2009), available at http://www.time.com/time/world/article/0,8599,1892366
,00.html.

82. PrurArcH, The Life of Julius Caesar, in Parallel Lives, Vol. VII, 443, 445-47
(Loeb Classical Library ed., 1919), available at http://penelope.uchicago.edu/ Thayer/
E/Roman/Texts/Plutarch/Lives/Caesar* html.
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their demand to fifty talents of gold. Once the ransom was paid, Cae-
sar was freed and engineered an extermination campaign against the
pirates.

Unfortunately, hostages nowadays do not share the political
clout or financial resources of the Roman Emperor. This is unfortu-
nate because ransom demands have increasingly risen in the past
decade8? as pirates successfully prey on larger ships,8* from an aver-
age of approximately $500,000 per vessel captured in 2007 to almost
$5 million in 2011.85 Some reports estimate that in 2011 alone, pi-
rates took in an estimated $160 million.8¢ Ransom negotiations are
also taking longer to negotiate,®7 consisting “an average [of] 178 days,
or around six months for a ransom to be negotiated, and a ship
released.”®8

Ransom demands are also sensitive to geography. West African
pirates are different from their Eastern counterparts. Western Afri-
can pirates’ inability to “park” a vessel for a prolonged period of time
during ransom negotiations calls for alternative strategies. Whereas
Somali pirates can easily move in and out the sea with relative impu-
nity, “West African pirates have no place to hold a vessel securely
while ransom negotiations take place so they sometimes kidnap crew
members, usually more senior or highly skilled technical people who
may attract higher ransoms,”8? given their seniority. Thus, unable to
park the vessel and drag negotiations to increase the ransom payout,
West African pirates are more akin to kidnappers, bargaining over
the hostages rather than the cargo or ship. Others, however, hijack

83. See S.C Res. 1897, U.N. Doc. S/RES/1838 (Oct. 7, 2008) (noting with concern
the “escalating ransom payments . . . are fuelling {Somali piracy]”).

84. Peter Chalk, Piracy off the Horn of Somalia: Scope, Dimensions, Causes and
Responses, 16 Brown J. WorLD AFF. 89, 93 (2010) (noting a positive increasing corre-
lation between the size of the vessel seized and the size of hostage ransom payments);
Bowden & Basnet, supra note 31, at 11 (*While the success rate of pirate attacks in
2011 has declined from 27% in 2010, to 13% in 2011, there has been an increase in
both the number of attempted attacks (from 152 in 2010, to 189 in 2011), as well as
the ransom price.”).

85. ANYIMADU, supra note 24, at 2.

86. Bowden & Basnet, supre note 31, at 11.

87. DE GROOT ET AL., supra note 34, at 2-3 (showing that negotiation durations
increased since January 2004, and finding that “ransom durations have lengthened as
pirates have developed the land-side infrastructure needed to protect and supply
ships for long periods of time.”).

88. Bowden & Basnet, supra note 31, at 11.

89. AusTRALIAN STRATEGIC PoLicYy INSTITUTE, CALMING TROUBLED WATERS:
GLOBAL AND REGIONAL STRATEGIES FOR COUNTERING PIracy (2012), at 26.
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vessels to siphon cargo, such as oil, and then dispose of the cargo and
crew without asking for ransom.%0

D. Piracy or Terrorism: Does It Matter?

At first sight, piracy and terrorism share some striking similari-
ties.?1 They both utilize violent means to achieve their goals, and are
often ruthless in their methods. Both groups often kidnap individuals
to obtain a desired outcome, e.g., prisoner exchange, ransom pay-
ment, and operate in diffuse international networks. Some scholars
have argued that both activities should be treated as one and the
same thing.92 However, equating piracy to terrorism is a risky pro-
position for a number of reasons.

First, it undermines established conceptions of piracy under in-
ternational law. Indeed, an act must be conducted for private ends for
it to be considered piracy under international law.?3 Terrorism, on
the other hand, fundamentally seeks to promote an ideology, rather
than satisfy private or purely pecuniary ends.?¢ Although the over-
whelming legal consensus is that pirates are not terrorists per se, it is

90. Nigeria: Pirates Kidnap 3 Sailors off Coast, supra note 4 (“The pirates re-
leased the ship and its sailors a few days later after most likely stealing the diesel fuel
the ship had on board.”); Ejiofor Alike, IMO: Piracy in Nigeria Differs from That of
Somalia, Tais Day Live, (Feb. 7, 2013), http://www.thisdaylive.com/articles/imo-
piracy-in-nigeria-differs-from-that-of-somalia/138678/ (“{In Nigerial, the target of pi-
rates in the West African coast is to steal crude oil or petroleum products, while in
Somalia the target is to seize ships and crewmembers for ransom.”).

91. Eric Shea Nelson, Maritime Terrorism and Piracy: Existing and Potential
Threats, GLoBAL SEC. STUD., Winter 2012, at 16 (“Although maritime terrorism and
piracy are two distinct phenomena that exist for different reasons, many of their char-
acteristics tend to overlap.”).

92. Douglas R. Burgess Jr., Piracy Is Terrorism, N.Y. TimMEs, (Dec. 5 2008), http://
www.nytimes.com/2008/12/05/opinion/05burgess.html?_r=0.

93. See U.N. Convention on the Law of the Sea art. 101(a), Dec. 10, 1982, 1833
U.N.T.S. 397 [hereinafter UNCLOS] (“Piracy consists of any of the following acts . . .
any illegal acts of violence or detention, or any act of depredation, committed for pri-
vate ends by the crew or the passengers of a private ship or a private aircraft”); MaL-
coMm N. Suaw, INTERNATIONAL Law (5th ed. 2005); ANTONIO CASSESE, CASSESE’S
INTERNATIONAL CRIMINAL Law (2nd ed. 2008). But see Inst. of Cetacean Research v.
Sea Shepherd Conservation Soc., 725 F. 3d 940 (9th Cir. 2013) (holding that “private
ends” include “those purported on personal, moral or philosophical grounds, such
as . . . environmental [protection] goals”).

94. See Todd Sandler & Walter Enders, An Economic Perspective on Transna-
tional Terrorism, in THE Econ. AnaLysis oF TERRORIsM 13, 13-28 (Keith Hartley &
Jurgen Brauer eds., 2007) (“Terrorism is the premeditated use, or threat of use, of
extranormal violence to obtain a political objective through intimidation or fear di-
rected at a large audience. An essential aspect of this definition concerns the presence
of a political objective.”); Kevin Jon Heller, Why Piracy Is Not Terrorism, OPINIO JURIS
(Dec. 5, 2008), http://opiniojuris.org/2008/12/05/why-piracy-is-not-terrorism/ (noting



302 Harvard Negotiation Law Review [Vol. 19:285

clear that such fine legal distinctions are not always justified in prac-
tice. Indeed, some terrorist organizations, such as al-Shabbab, use
piracy as a fundraising tool.%5 It is thus unsurprising that the U.S.
and U.K. have made it illegal for any U.S. or U.K. entity to make
payments to al-Shabbab, including ransom payments to pirates
working for the organization.®6

Second, the distinction between piracy and terrorism bears on
which legal regime governs the activity in question. Indeed, “there
are remarkable differences in the legal regimes of combating terror-
ism and combating piracy.”®” Such distinctions have a number of
repercussions, including a state’s authority to board a vessel and the
applicability of the doctrine of universal jurisdiction.?8

Importantly, whether an act falls under the rubric of piracy or
terrorism influences the possibility and method of negotiating with
the perpetrators at issue. Many countries categorically refuse to ne-
gotiate with terrorists®® and criminalize such interactions. The same,

that piracy is not terrorism); Lucas Bento, The ‘Piratization’ of Environmental Activ-
ism, LM.C.L.Q. (forthcoming May 2014).

95. See Richard Lough, Piracy Ransom Cash Ends Up with Somali Militants,
Reuters, July 6, 2011, http://www.reuters.com/article/2011/07/06/somalia-piracy-
idUSLDE7650U320110706 (noting that the Somali-based terrorist organization al
Shabbab finances some of its operations by using piracy, such as taking a $200,000
cut from the release of the Japanese-owned MV Izumi after pirates received a $4.5
million ransom).

96. See Exec. Order No. 13536, 75 Fed. Reg. 19,869 (April 12, 2010) (noting that
“[a]ll property and interests in property that are in the United States . . . are blocked
and may not be transferred, paid [to al-Shabbab]); Bruce G. Paulsen & Ellen Lafferty,
Hijacked: The Unlikely Interface Between Somali Piracy and the U.S. Regulatory Re-
gime, 85 TuL. L. REv. 1241, 1241-56 (2011) (explaining executive order 13,536 and its
import for piracy situations); Impact of President Obama’s April 13, 2010 Executive
Order on Somalian Piracy — The UK Insurance Perspective, CLYDE & Co., April 20,
2010, http://www.clydeco.com/uploads/Files/Publications/2010/UK%20INSURANCE
%20PERSPECTIVE_2010.pdf (noting that “[t]here can be no doubt that a ransom
payment to an individual or group who has been designated pursuant to the Order is
now illegal under US law.”); see also G.A. Res. 54/109, supra note 80 (requiring Signa-
tory States to criminalize the financing of terrorism); Kolb et al., supra note 25, at
122.

97. Kolb et al., supra note 25, at 115.

98. Id. at 115-16. The distinction also impacts a insured’s ability to recover ran-
som payments from his insurer in instances where the payment is contrary to a coun-
try’s public policy and illegal for insurance purposes. See also Bento, supra note 41, at
418 (noting that “[t]he distinction between piracy and terrorism is particularly impor-
tant for the purposes of insurance coverage, since protection and indemnity liabilities
arising from acts of piracy are not excluded risk whereas terrorism is concerned;
rather, these would fall under a war risk”).

99. Harmonie Toros, ‘We Don’t Negotiate with Terrorists!’: Legitimacy and Com-
plexity in Terrorist Conflicts, 39 SEC. DIALOGUE 407 (“Government after government
has pledged never to talk to terrorists.”); Press Release, The White House, President
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however, cannot be said with respect to piracy. Arguably, States, as
engines of political ideologies, feel directly threatened by terrorists
who, unlike pirates, seek to target the political infrastructure of a
State. Accordingly, negotiations with pirates are relatively less ardu-
ous than negotiations with terrorists. In negotiation theory, “the two
major types of conflict are consensus conflict and scarce resource
competition.”100 Whereas consensus conflict, such as those involving
terrorism, involves the incompatibility between parties’ “opinions,
ideas, or beliefs”,10t scarce resource competition exists when parties
vie for limited resources such as in piracy. The distinction is impor-
tant because conflicts over scarce resources are easier to resolve than
consensus conflicts. Indeed, “when negotiations involve “sacred is-
sues” such as religion or politics, “more impasses, lower joint profits,
and more negative perceptions of the counterparty result.”192 Fur-
thermore, labelling piracy as terrorism will limit a State’s ability to
respond to piracy threats appropriately, “as [the State’s] assessment
of the characteristics of [its] enemies is frequently based simply on
the projection of [the State’s] own fears and biases, as opposed to an
actual understanding of their motivations and strategic mind-
sets.”103

Finally, conflating terrorism with piracy may confuse policy-
makers and private parties, such as ship-owners,1%4 by ignoring criti-
cal differences between the two activities.195 Terrorism is a form of

Bush, Philippine President Arroyo Hold Joint Press Conference (May 19, 2003) http:/
2001-2009.state.gov/p/eap/rls/rm/2003/20732.htm (“You've got to be strong, not
weak . . . . [Tlhe only way to deal with these people is to bring them to justice. You
can’t talk to them, you can’t negotiate with them.”).

100. TaHomPsON, supra note 19, at 30; see also Vilhelm Aubert, Competition and
Dissensus: Two Types of Conflict and of Conflict Resolution, 7 J. oF CONFLICT RESOL.
26, 26-42 (1963).

101. THomPSON, supra note 19, at 30.

102. See id.

103. DoLnik & FITZGERALD, supra note 69, at 137 (further noting that “[t}he wide-
spread use of the term ‘terrorist’ alone, expresses an understandable revulsion and
disagreement with the other party’s beliefs and methods, but all too often leads to the
refusal even to attempt to understand the terrorists’ motives; driven by the fear that
such a process in itself constitutes a violation of our core values and allegiances”).

104. Kolb et al., supra note 25, at 162 (“It hardly seems a tolerable situation that
ship-owners are confronted with an uncertain set of legal norms, most of which are
associated with severe punishment, and cannot assess beyond any doubt whether
they are acting in a manner consistent with the law or not. As such, clear statements
by states and the United Nations as to the applicability of norms to ransom payments
to pirates are needed”).

105. See Nigeria Pirate Attack: US Sailors Seized, BBC, Oct. 24, 2013 (noting that
the U.S. State Department Deputy Spokeswoman characterized the kidnapping of
two U.S. sailors from an oil supply ship as “an act of piracy rather than terrorism”).
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political and/or religious activism that uses violence in seeking to pro-
mote ideological or religious beliefs and/or to obtain desired outcomes
that are fundamentally based on or motivated by such beliefs.106
Piracy, on the other hand, is a crime of opportunity that uses the
threat of violence, or in some cases violence per se, for private
ends.197 Modern pirates are not trying to make a political statement;
they are mere products of capitalism that seek financial gain.108 Ac-
cordingly, piratical ransom negotiations are negotiations over crimes
of “opportunity” and not, unlike the case of many terrorists operating
under religious “commands,” crimes of “necessity.”19? Piracy, then,
remains “a criminal act driven by commercial interests.”11? Although
both terrorists and pirates utilize similar methods to reach their
goals, such as hostage-taking and the use of weapons, and carry out
activities in organized form,11 they occupy different strands of the
criminal enterprise. Thus, if policy-makers treat both activities as
one and the same, prophylactic and corrective measures may not
yield effective results.112

106. See Terrorism Act, 2000, c. 11, § 1 (U.K.) (defining terrorism as “the use of
threat [that] is designed to influence the government or to intimidate the public or a
section of the public, and (c) the use or threat is made for the purpose of advancing a
political, religious or ideological cause™).

107. See KARINE HaMILTON, AUSTRALIAN COUNTER TERRORISM CONFERENCE, THE
Piracy anD TERRORISM NEXUs: REAL OR IMAGINED? (2010) (concluding that terrorists
and pirates “appear more in competition with each other over access to ports and
money” and that “the weight of current evidence strongly suggests that piracy off the
East African coast is strictly an economic crime”).

108. See generally DuranD & VERGNE, supra note 57 (arguing that piracy drives
capitalism’s evolution and foreshadows the direction of the economy); see also BEnTO,
supra note 94 (explaining that the term ‘private ends’ includes, but is not limited to, a
desire for financial gain, with as an example revenge, which can amount to a private
end).

109. THoMPSON, supra note 19, at 30 (contrasting opportunistic negotiations with
negotiations of necessity).

110. ANYIMADU, supra note 24, at 3.

111. See Leeson, supra note 65 (examining the internal governance institutions of
violent criminal enterprise by examining the law, economics, and organization of pi-
rates); see also Jay Bahadur, Somali Pirate: ‘We’re Not Murderers . . . We Just Attack
Ships’, THE GUARDIAN (May 24, 2011), http://www.theguardian.com/ world/2011/may/
24/a-pioneer-of-somali-piracy (“There are about 500 pirates operating around Eyl. I
am their chairman,’ he said, claiming to head up a ‘central committee’ composed of the
bosses of 35 other groups. The position of chairman, however, did not imbue Boyah
with the autocratic powers of a traditional gang leader. Rather, Eyl’s pirate groups
functioned as a kind of loose confederation, in which Boyah was a key organiser, re-
cruiter, financier and mission commander.”).

112. See Nelson, supra note 91, at 15 (“Policymakers must be able to clearly distin-
guish these two phenomena in order to develop effective countermeasures.”).
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III. PrESERVING NEGOTIATION, PROMOTING GLOBAL ORDER:
Towarps A NEw PoLicy oN RansoMm PAYMENTS

One of the key tenets of the Harvard Negotiation Law Review is
that “[n]egotiation, not adjudication, resolves most legal conflicts.”113
This is particularly true of piracy negotiations because purely legal
and adjudicatory solutions are incapable of yielding satisfactory re-
sults. Piracy operates on the outskirts of domestic legal systems, and
international legal instruments remain inadequate to combat the
scale of maritime piracy.11* This Article argues for a policy-based so-
lution to the issue of whether States should allow private parties to
make ransom payments to maritime pirates. This Part provides a
summary of the policy-based school of addressing international legal
problems (an approach underlying the recommendations made later
in the article) before delving into the analysis of whether negotiating
with pirates is sound policy.

A. A Policy-Based Approach to Piratical Ransom Negotiations

Piracy is an international problem. Although ransom negotia-
tions are usually conducted by private parties, such negotiations are
effectively topically treating an international, or public, ailment. As
such, rules that purport to prohibit ransom payments to pirates must
be analyzed under international legal lenses.

Given the indeterminate status of ransom payments under inter- -
national law, this Article adopts a policy-oriented approach to devel-
oping a solution to the international legal problem of ransom
payments to pirates.'5 The policy-oriented approach to examining
and developing international legal rules is particularly fitting in this
context, since the interests at stake in ransom negotiations transcend
public and private dichotomies. The policy-oriented school, also
known as the New Haven School of International Law, seeks to
“make policy recommendations to stabilize international relations, to
promote minimum order and human dignity.”*16 Indeed, there needs
to be a “policy calculus” in shaping international law when [other

113. About Us, Harv. NEGOT. L. REV. (2014), http://www.hnlr.org/about-us-2/.

114. See Bento, supra note 41, at 399400 (noting that “[clurrent domestic, re-
gional, and international legal frameworks fail to adequately combat the nature and
scale of maritime piracy”).

115. See Tai-HENG CHENG, WHEN INTERNATIONAL Law WoRKs: REALISTIC IDEALISM
AFTER 9/11 AND THE GLOBAL RECEssION 49 (2012) (noting that the New Haven School
acknowledged the indeterminacy of international law and sought to resolve it via pol-
icy recommendations).

116. See id.
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rules] are not synchronous . . . .”117 Although necessary, formalistic
rules are incapable of fully satisfying the evolving nature of interna-
tional problems. As former Dame Rosalynn Higgins, former President
of the International Court of Justice, noted, “law is not an abstract
application of rules: it is a process directed towards the implementa-
tion of policy goals for the common good.”118

Thus, instead of solely basing a solution to ransom payments on
existing legal instruments, precedents and principles, this Article’s
recommendations are grounded on shared expectations of appropri-
ate conduct!!® that seek to promote the “common good”.120 As
“[plolicy analysis is a social and political activity,”’2! any solution
dealing with ransom payments to pirates must consider a myriad of
considerations that cannot be formalistically and exclusively confined
to legal analysis. Though intended in a broader context, Jeremy Wal-
dron put it thus, “[ulnless the legal scholar understands the relation
between legal doctrines and institutions, on the one hand, and the
wider political context on the other, his understanding of law and of
the way in which particular legal doctrines work will be inconclusive
or impoverished, in a formalistic sort of way.”122

In effect, solutions to legal problems must address both the law
and context of the issue at hand. As Professor Richard Falk re-
marked, “one role of law is to help a social system move toward the
attainment of its [policy] goals.”123 Policy-makers, lawyers, and schol-
ars must thus look for tools and frameworks beyond the legal field

117. Id. at 52.

118. RosaLynNN Hiccins, 1 THEMES AND THEORIES: SELECTED Essays, SPEECHES
AND WRITINGS IN INTERNATIONAL LAaw 3 (2009).

119. CHENG, supra note 115, at 8. Cheng notes,

One way to think about the international legal system is as a process to ad-
dress international problems. In international problems, government offi-
cials, international and domestic judges, corporate officers, and other
decision-makers make decisions about what to do. One consideration in their
decision-making is whether there are relevant prescriptions, including inter-
national laws, guidelines, principles, or even shared expectations of appropri-
ate conduct.
Id.

120. HiceIns, supra note 118, at 3.

121. EuceENE BaRDACH, A PracTICAL GUIDE FOR PoLicy ANaLysis, THE EIGHTFOLD
Pata To MORE EFFECTIVE PROBLEM SOLVING xv (CQPress, 1st edition, 2000).

122. Jeremy Waldron, Legal and Political Philosophy, in THE OxrorRD HANDBOOK
OF JURISPRUDENCE AND PHILOsOPHY OF Law, (Jules Coleman & Scott Shapiro ed.,
2002).

123. Richard Falk, New Approaches to the Study of International Law, Am. J. INT'L
L. 477, 477-95 (1967).
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when devising ways to tackle international problems.124 To this end,
negotiation theory may shed light into this delicate area of policy and
law by unveiling the multiplicity of interests, risks and expectations
associated with ransom payments.125

B. Should We Negotiate with Pirates?
1. The Negotiation Process

Ransom negotiations bifurcate into two strands. The first and
less common strand encompasses publicly-negotiated ransoms, where
a State government is actively involved in the negotiation and pay-
ment of the ransom. However, direct government involvement in the
negotiation phase is often limited, “whether owing to national policies
towards ransoms or because those acting on behalf of kidnapped crew
actively discourage engaging with national or international authori-
ties,”126 gince reaching out to authorities may escalate the conflict.
The second strand involves privately-negotiated ransoms, where pri-
vate parties are in charge of negotiations, and where governments
provide limited assistance such as advice on crisis management.

Although every piracy negotiation differs in duration, scope, and
structure, the negotiation process tends to follow a uniform se-
quence.'?7 Indeed, in the context of Somali piracy, the sophistication

124. For an overview of other analytical approaches of international law, see
SHaw, supra note 93, at 49-65.

125. Cheng, supra note 115, at 37-59 (surveying alternative theories of interna-
tional law); see also SHAW, supra note 93, at 49-58 (discussing modern theories of
international law).

126. UK Task Force Report, supra note 7, at 10.

127. When negotiating a party can typically choose among three strategies for
reaching agreement: contending (or competing, engaging in distributive bargaining),
problem solving, and yielding. When contending, a party tries to maximize its objec-
tives by seeking to obtain concessions from the other party. When in problem-solving
mode, also known as collaboration, a party seeks to “identify options that satisfy both
parties’ goals.” When yielding, a party diminishes one’s own goals, accommodating
the other party’s demands. Parties usually default to problem-solving when it is diffi-
cult to yield, when delays are costly, or when contentious tactics seem unwise. For
example, a State cannot simply yield to the pirates’ business model. Delays are also
costly for all parties involved, including crewmembers and their families, the ship-
owner and the pirates themselves. Contentious tactics are not really effective in this
context, unless military action is taken, though, as noted below, this option carries
significant risks. Thus, problem-solving is the best strategy that should inform a
State’s policy on ransom payments. See Dean Pruitt, Strategy in Negotiation, in IN-
TERNATIONAL NEGOTIATION: ANALYSIS, APPROACHES, Issugs 92 (Victor A. Kremenyuk,
ed.) (Wiley, 2nd ed., 2002).
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and professionalization of Somali pirates have “formalized” the bar-
gaining over ransoms.!28 Negotiations follow a predictable pattern of
offers and counter-offers: “Bargaining is conducted with the ship-
owner according to a sequence of alternating offers, with the pirates
making the initial offer, and the ship-owner making the final of-
fer.”129 As one pirate put it, “[w]e know that we won’t get our initial
demands, but we use it as a starting point and negotiate downwards
to our eventual target.”30 As rational subjects, pirates identify their
target and reservation points and seek to maximize their returns
once the parties establish their Zone of Potential Agreement
(“ZOPA”).131

Piratical negotiations are complex. The use of sophisticated nego-
tiation techniques by pirates is unsurprising in light of evidence that
pirate organizations tend to consult and utilize experienced negotia-
tors,132 who act as brokers between ship-owners and organizational
leaders of piracy groups.133 Negotiations also tend to be conducted in
an environment of informational asymmetry in that the ship-owners
have more information about the ship’s assets.134 Thus, ship-owners
pretend to be poorer so that they can contain the pirates’ expectations

128. For an insightful narrative of a negotiation with Somali pirates, see Geeta
Anand & John W. Miller, Hijacked on the High Seas, WALL St. J., Jan. 31, 2009, http:/
/online.wsj.com/article/SB123335651246634995.htm1?mod=djemITP.

129. Dk GROOT ET AL., supra note 34, at 6.

130. SHACHTMAN, supra note 66, at 51 (“We begin asking a high price and then go
down until we agree on a price.”).

131. See generally Roger Fisher & William Ury, GErTING TO YES (2011).

132. Pirate negotiators need not be members of gangs. These individuals can be
hired on a need-based basis, as was the case in United States v. Ali, 885 F.Supp.2d 17
(D.D.C. July 13, 2012), where the ransom negotiator was also Director General of the
Ministry of Education for the Republic of Somaliland, a self-declared sovereign state
within Somalia.

133. See, e.g., United States v. Ali, 885 F.Supp.2d 17 (D.D.C. July 13, 2012) (up-
holding piracy charge against ransom negotiator; but the jury verdict acquitted nego-
tiator from piracy charges); see also Attila Ambrus, Eric Chaney, and Igor Salitskiy,
Pirates of the Mediterranean: An Empirical Investigation of Bargaining with Transac-
tion Costs, EconoMic REsearcH INITIATIVES, DUKE UnNtvERsiTy, ERID Work Paper
No. 115, Dec. 22, 2011 at 37 (noting that the “historical preference for centralized
ransoming organizations suggests that such institutions might aid negotiations with
pirates today by both enabling negotiations for multiple cargoes at once and by reduc-
ing transaction costs”).

134. Sandler & Enders, supra note 82, at 20 (“Hostage-taking incidents involve
asymmetric information and uncertainty on the part of both [hostage-takers] and
governments.”).
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of a larger payout, and pirates portray themselves as more sophisti-
cated so that they are not taken advantage of during negotiations.135
Negotiations can also be complicated by aggravating factors, such as
whether the hijacked vessel was involved in fishing, “because the pi-
rates’ main grievance is that their waters have been severely
overfished.”136 Finally, prior payouts “educate pirates about the
‘value’ of European sailors and ships — raising both ransoms and
ransom durations for subsequent victims.”137

Ransom negotiations are time-sensitive. Although “‘wait and see’
is an essential ingredient in a ransom situation,”’38 research sug-
gests that delaying payment can lower payouts.13? Indeed, “ransom
amounts correlate positively with duration for short negotiations, but
correlate negatively with duration for longer negotiations.”*4® Much
depends, however, on the level of sophistication of the pirate, as “so-
phisticated” pirates (akin to organized criminal gangs) extract higher
ransoms than “opportunists”, who lack the infrastructure to sustain
long negotiations.”’4! Once a deal is struck, the payment is usually
dropped by parachute by a special security firm!42 or sent via local
brokers, known as hawaladars,**? based in Somalia.144 The average

135. Pirate Economics: Bargain Like a Somali, supra note 51; bE GROOT ET AL.,
supra note 68, at 9 (noting that “ship-owners . . . have an incentive to claim to be
poor, while pirates . . . have an incentive to masquerade as sophisticated.”).

136. ArRiCA PROGRAMME AND INTERNATIONAL L.AW CONFERENCE REPORT, CHATHAM
HousE, Piracy aND LEGAL Issugs: RECONCILING PUBLIC AND PRIVATE INTERESTS 15
[hereinafter Piracy AND LEecaL Issues] (Oct. 1, 2009), available at http://www
.chathamhouse.org/sites/default/files/public/Research/Africa/011009piracy_law.pdf.

137. DE GROOT ET AL., supra note 34, at 22.

138. Masefield AG v. Amlin Corporate Member Ltd, [2010}, 1 C.L.C. 318, 317,
XXXV.

139. DE GROOT ET AL., supra note 34, at 28.

140. Id. at 2.

141. Id.; see also Email from U.S. Dep’t of State, Bureau of Counterterrorism. to
author (Mar. 5, 2013) (on file with author) (“When [pirates] see that holding and nego-
tiating for hostages is slow, risky and less likely to produce benefits, hostage-takers
will think twice.”).

142. See James Kraska, Freakonomics of Maritime Piracy, BRown J. WORLD. AFF.,
Spring/Summer 2010, at 113.

143. U.S. Immigration and Customs Enforcement, Hawalas, 7 THE CORNER STONE
ReporT No. 2 (2010), available at http://www.ice.gov/doclib/mews/library/reports/cor-
nerstone/cornerstone7-2.pdf (noting that hawala is “an ancient, international method
of transferring money that is based upon the personal relationship between the opera-
tors, rather than the international transmission of actual currency” and that “[t)he
hawala system can be utilized by criminal organizations to transfer funds in or out of
a country with liftle or no detection by law enforcement.”).

144. There are other ways payment can be routed. For example, it can be routed
via a nearby military ship, or to international associates.
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ransom negotiation lasts between 70 to 178 days, but some have been
reported to last years.145

2. The Ransom Debate

Although typically conceived in bipolar fashion, with pirates on
one side and ship-owners on the other, there are five interested par-
ties in any ransom negotiation: (1) pirates, (2) private parties,
(8) States, (4) ancillary service providers, and (5) the international
community. Each party has its own perspective about ransom pay-
ments. First, pirates and their parent organizations seek no restric-
tions on ransom payments.146 Second, private parties, such as the
ship-owner or family members of the hostages, are also strong oppo-
nents of placing constraints on their abilities to rescue their crew or
relatives unharmed. Third, the interests of the State in which the pri-
vate party is a citizen (natural or corporate) can be either pro- or anti-
ransom payment.147 States may also be directly involved in ransom
negotiations by providing assistance to private parties in negotia-
tions. However, as their involvement may implicitly suggest a pro-
ransom payment policy, the world’s major naval powers oppose ran-
som payments and often take military action to prevent pirates bene-
fiting from their attacks.'4® Fourth, ancillary service providers, such
as insurance companies, law firms, and other commercial parties,
have an interest in a pro-ransom payment policy since they benefit
commercially from these negotiations. Finally, members of the inter-
national community and respective world organizations, being joint

145. See Bowden & Basnet, supra note 31, at 12,

146. Here I assume that the act of piracy was committed for ransom. As noted
above, different pirates may want different things. See supra note 91 (noting that
some Western African pirates have hijacked vessels to siphon oil, and asked for no
ransom).

147. Of course, the respective States of crewmembers may also have an interest in
their citizens’ safe release.

148. See France: Pirates Captured, Hostages Freed, CBSNEws.coMm, Apr. 11, 2008,
available at http://www.cbsnews.com/2100-202_162-4009248.html (“Helicopter-borne
French troops swooped in on Somali pirates Friday after they freed 30 hostages from
a yacht, seizing six of the hijackers and recovering sacks of money — apparently ran-
som paid by the ship’s owners.”).
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authors and subjects of international law, generally condemn the tak-
ing of hostages'4® and use of unjustified violence, which are the pri-
mary methods of extracting ransom.150

a). Pro-Ransom Payment

The main proponents of permitting ransom payments are: pri-
vate actors in the maritime industry, including shipowners,
crewmembers and their families; ancillary service providers; and the
pirates. There are 4 grounds that are commonly employed to support
a pro-ransom policy. These are: (1) humanitarian grounds, (2) prop-
erty protection grounds, (3) environmental grounds, and (4) commer-
cial grounds.

The humanitarian and property protection arguments are the
most compelling: absent the payment of a ransom, crewmembers and
property may be held hostage indefinitely. A total ban on ransom
payments would punish the victim, not the kidnapper.15! Thus, pay-
ment is the only way to safely secure the release of hostages and the
return of vessel, cargo and other property onboard. As one leading
practitioner has put it, “it would be unconscionable for lawmakers to
take away a shipowner’s only prospect of rescuing its personnel and
assets.”'52 Indeed, the inability to diffuse the situation via negotia-
tion further exposes crewmembers to torture and inhumane treat-
ment, illness, disease, and death.153 A complete ban would arguably

149. See International Convention Against the Taking of Hostages supra note 72.
Although the Hostage Convention requires states to criminalize the taking of hos-
tages, which arguably encompasses some of piracy’s modus operandi, it does not cover
the request for ransom from the taking of property as security. See id., art. 1 (forbid-
ding the taking of “another person”, thus excluding property from its application.). As
such, when pirates take a valuable ship and cargo as their ‘bargaining chip’, the Hos-
tage Convention is inapplicable.

150. U.N. Charter preamble, available at hitps://www.un.org/en/ documents/char-
ter/preamble.shtm (noting that the objective of the Charter is “to practice tolerance
and live together with one another as good neighbours,” “to unite our strength to
maintain international peace and security” and “to ensure . . . that armed forces shall
not be used, save in the common interest.”).

151. Thirteenth Plenary Session of the CGPCS, supre note 11, at | 35 (“[Alny
sanction measures leading to the prevention of ransom payments could adversely af-
fect the welfare, security and release of seafarers who are held hostage.”).

152. Richard Neylon & James Gosling, Banning Ransom Payments to Somali Pi-
rates Would Outlaw the Only Method a Shipowner Has to Remove His Crew from
Harm’s Way and Rescue His Vessel and Cargo, LLoyD’s LisT.com, Nov. 1, 2011,

153. Katharine Houreld, AP Interview: Somali Pirates Torturing Hostages, THE
Guarpian (Feb. 1, 2011), available at http://www.guardian.co.uk /world/feedarticle/
9479830 (quoting Maj. Gen Buster); Abdiqani Hassan, Somali Pirates Release Long-
est-Held Hostage After 33 Months, REUTERS, Dec. 23, 2012, available at http://www
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violate Articles 3154 and 555 of the Universal Declaration of Human
Rights, as well as sister documents, such as Articles 2156 and 3157 of
the European Convention on Human Rights, which protect the right
to life and freedom from torture and inhumane treatment. These hu-
manitarian and property protection grounds carry significant moral
weight, and place proponents of a total ban in an uncomfortable
moral position.

Ransom payments are also capable of aborting potential environ-
mental catastrophes,158 as they prevent the abandonment of unran-
somed vessels and cargo and their disposal at sea. Given the
importance of developing domestic and international policies that
seek to protect and preserve the natural environment,'5° including

.reuters.com/article/2012/12/23/us-somalia-piracy-idUSBRES8BM08D20121223 (not-
ing that 2 crewmembers died).

154. Universal Declaration on Human Rights, G.A. Res. 217A, U.N. Doc. A/RES/
217A (Dec. 10 1948) [hereinafter UDHR] (“Everyone has the right to life, liberty and
security of person.”). '

155. Id. at art. 5 (“No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.”).

156. European Convention for the Protection of Human Rights, arts. 2(1), 14, Nov.
4, 1950, 213 U.N.T.S 222. [hereinafter ECHR] (“Everyone’s right to life shall be pro-
tected by law. No one shall be deprived of his life intentionally save in the execution of
a sentence of a court following his conviction of a crime for which this penalty is pro-
vided by law.”).

157. Id. at art. 3 (“No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.”).

158. Neylon and Gosling, supra note 152 (“If a ship is lost, its cargo is lost. The last
very large crude carrier that was captured carried approximately two million barrels
of crude oil. That is about eight times the amount of crude oil that is estimated to
have been lost from the Exxon Valdez, which devastated the Alaskan coast in 1989.
That is about 40% of the crude oil that is estimated to have been lost from the Deep-
water Horizon incident in 2010 — reportedly one of the worst pollution incidents in
history. If a tanker is lost and crude oil pollutes the East African coast there is un-
likely to be an oil major on hand to spend billions of dollars on clean-up costs, and
there will be no ability to mobilise the world’s fleet of antipollution and salvage ves-
sels. The impact to the coastline of Somalia is likely to be catastrophic.”).

159. Stokholm Declaration on the Human Environment, princ. 2, Jun. 6 1972, 11.
1.L.M. 1416 (1972) (“The natural resources of the earth, including the air, water, land,
flora and fauna and especially representative samples of natural ecosystems, must be
safeguarded for the benefit of present and future generations through careful plan-
ning or management, as appropriate.”); Rio Declaration on Environment and Develop-
ment, Jun. 16, 1972, 31 I.L.M. 874 (1992), princ. 7 (“States shall cooperate in a spirit
of global partnership to conserve, protect and restore the health and integrity of the
Earth’s ecosystem”); Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter, Jun. 11, 1974., 1046 U.N.T.S. 120, 1996 Protocol to the
1972 Convention on the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter, 36 I.L.M. 1 (2006) (“Recognizing that the marine environment and the
living organisms which it supports are of vital importance to humanity, and all people
have an interest in assuring that it is so managed that its quality and resources are
not impaired.”).



Spring 2014] Preserving Negotiation 313

marine biodiversity, ransom payments ensure that cargo and vessels
are safely returned without damage to the environment. Of course,
the proper perpetrators are the pirates, who improperly dispose of
the vessel, and not States criminalizing ransom payments. But
States should be cautious in crafting policies that may indirectly en-
able damage to the environment.

In a commercial context, banning ransom payments could nega-
tively affect the maritime industry’s ability to recruit personnel. It
may in turn drive wages up, as crewmembers request increased com-
pensation for increased risk.16° Less obvious parties may also be im-
pacted commercially from a complete ban, such as ancillary providers
(maritime solicitors, private security firms, insurance companies, and
ransom and kidnap service providers), who incidentally derive some
commercial benefit from the ransom activity. Further, the global
economy may suffer from increased transportation costs as certain
shipowners reroute to avoid risky trading routes.161

b). Anti-Ransom Payments

The main proponents of a complete ban on ransom payments are
States and the international community. This non-concession policy
hinges on four assumptions: (1) ransom payments incentivize piracy,
(2) ransom payments legitimize piracy, (3) ransom payments are de-
rived from threats to human life, and (4) ransom payments enable
consequential risks such as funding to terrorist groups.

First, ransom payments provide pirates with remunerative in-
centives to further piracy operations.'62 As the U.S. Department of
State has noted, “every ransom paid . . . further institutionalizes the
practice of hostage-taking for profit and funds its expansion as a

160. POEA Clarifies Hazard Pay for Seafarers, MantLa BuLL., (Oct. 26, 2012),
available at http://ph.news.yahoo.com/poea-clarifies-hazard-pay-seafarers-113444467
.html (“The Philippine Overseas Employment Administration (POEA) said Filipino
seafarers on board ships that pass through pirate-infested areas are entitled to over-
time and leave pays.”).

161. International Task Force on Ransom Payments, ICS Briefing Note, ECSA, at
4 http://www.hksoa.org/contents/attachments/2012/ICS%2812%2936%20-%20Annex
%202%20-%20I1CS%20Briefing%20Note%20-%20Ransom%20Payments-%20GWS%20
TCFinal.pdf.

162. See Chris Green, Miliband: Don’t Negotiate with Pirates, THE INDEPENDENT,
(Nov. 21, 2008), available at http://www.independent.co.uk/ news/world/africa/mili-
band-dont-negotiate-with-pirates-1028228.htm] (“There is a strong view of the British
Government, and actually the international community, that payments for hostage-
taking are only an encouragement to further hostage-taking.”); see also S.C Res. 1897,
U.N. Doc. S/RES/1838 (Oct. 7, 2008), ] 2 (noting with concern the “escalating ransom
payments . . . are fuelling [Somali piracyl]”); Air Force ONE (Columbia Pictures 1997)
(“If you give a mouse a cookie, it will want a glass of milk.”).



314 Harvard Negotiation Law Review [Vol. 19:285

criminal enterprise.”163 Knowing that the crime will pay, pirates will
likely continue turning to piracy for income, rather than pursuing
other avenues, such as legal employment or non-violent entrepre-
neurship. Indeed, economic analysis of criminal behavior suggests
that “if the expected rewards from criminal behavior exceed the net
benefits of alternative pursuits, the individual will choose to engage
in crime.”184 In other words, “[ilncentives matter.”165 Thus, “the logic
here is to eliminate the fundamental motivations of the crime by re-
moving the economic incentive to commit piracy.”166

Surely, however, the counter-argument to this position is that al-
though criminalizing ransom payments may have an impact in the
long-run, in the short-run, however, it places those already in jeop-
ardy in greater danger. In any event, pirates may defy any ban on
ransom payments, as the Iceberg 1 incident demonstrates. The Ice-
berg 1 was hijacked in 2010 and the vessel, and its twenty-four
crewmembers, remained in captivity even though the ship-owners
were clear about their inability to satisfy ransom demands for lack of
kidnap and ransom insurance.167 As the ship-owners could not meet

163. Andrew J. Shapiro, Assistant Secretary, Bureau of Political-Military Affairs,
U.S. Approaches to Counter-Piracy, Remarks to International Institute for Strategic
Studies (Mar. 30, 2011), available at http://www.state.gov/t/pm/rls/rm/159419.htm.

164. W. Kip Viscusi, Market Incentives for Criminal Behavior, in THE BLack
YourH EmpLoYMENT Crisis 301 (Richard B. Freeman & Harry J. Holzer eds., 1986);
see also Gary S. Becker, Crime and Punishment: An Economic Approach, in ESSAYS IN
THE EconoMics oF CRIME AND PunisHMENT 44 (G. Becker and W. Landes eds., 1974)
(“[Olffenders are ‘risk preferrers.’ . . . The conclusion that ‘crime would not pay’ is an
optimality condition and not an implication about the effciency of the police or
courts . . .).” But see Sandler & Enders, supra note 94 at 20 (noting that “[although]
[tThe conventional wisdom states that if terrorists know ahead of time that they have
nothing to gain that they will never abduct hostages,” “[this] assumption[] may not
hold in practice”).

165. Russell Roberts, Incentives Matter, Library of Economics and Liberty, Jun. 5,
2006, available at http://'www.econlib.org/library/Columns/y2006/Robertsincentives.
html; Kraska, supra note 142, at 109 (“People respond to incentives, which are the
cornerstone of modern life”).

166. Bento, supra note 41, at 443; James Kraska, Coalition Strategy and the Pi-
rates of the Gulf of Aden and the Red Sea, 28 Comp. STRATEGY 197, 208-09 (2009)
(noting that “although [a total ban] would not stop all payment of ransom, it would
make it easier for ship owners to decline payment for hostages, reducing the benefits
that pirates expect for their crimes.”).

167. Colin Freeman, Why David Cameron Will Not Stop Somali Pirates Getting
Their Pieces of Eight, THE TeLEGRAPH (Sep. 6, 2012), http:/blogs.telegraph.co.uk/
news/colinfreeman/100179584/why-david-cameron-will-not-stop-somali-pirates-get-
ting-their-pieces-of-eight/.
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the ransom demands, the pirates, in a sign of despair and revolt, tor-
tured the crew and even considered selling the crewmembers’ kid-
neys to make a profit from the operation.168 The situation was only
diffused when Puntland security forces intervened to rescue the ves-
sel and crewmembers.16? Thus, a ship-owners’ inability to satisfy a
ransom demand, whether because of illegality or financial incapacity,
may place those in captivity in greater danger.

Second, States and the international community may wish to
communicate their resolve against piracy qua crime, as they do with
terrorism. In enabling, or acquiescing to, ransom payments, States
may be perceived as indirectly legitimizing,17® condoning, or re-
warding, piratical behavior.17! Thus, States, as legislators and politi-
cal actors, may want to publically oppose acts that have the potential
of enabling piracy. In giving in, or conceding, to a pirates’ demand,
the State, and political actors within it, may also incur reputational
costs. In their research on negotiating with terrorists, Lapan and
Sandler argue that making “[c]oncessions result in a loss in reputa-
tion that is costly in terms of more hostage taking in the future.”?72
In the same vein, it has been noted that “[t]he key objective for any
government contemplating negotiations with terrorists is not simply
to end violence but to do so in a way that minimizes the risk of setting
dangerous precedents and destabilizing its political system.”73 In a
similar context, it has been argued that “[d]emocracies must never
give in to violence, and [hostage-takers] must never be rewarded for
using it.”174 States, as negotiators, can also suffer financially from
negotiating directly with pirates. In addition to the direct economic

168. Nick Meo, Longest Somali Pirate Ordeal Ends for Iceberg-1 Crew, THE TELE-
GRAPH (Dec. 29, 2012), http://www.telegraph.co.uk/news/worldnews/ africaandindia-
nocean/somalia/9770677/Longest-Somali-pirate-ordeal-ends-for-Iceberg-1-crew.html.

169. Id.

170. Peter R. Neumann, Negotiating with Terrorists, FOREIGN AFF., Jan./Feb.
2007, http://www.foreignaffairs.com/articles/62276/peter-r-neumann/negotiating-
with-terrorists.

171. ANYIMADU, supra note 24, at 2 (“The payment of large sums to individuals
clearly acting outside of the law is seen as rewarding criminality.”).

172. Sandler & Enders, supra note 94, at 20.

173. Neumann, supra note 170.

174. Id. (“The argument against negotiating with terrorists is simple: Democracies
must never give in to violence, and terrorists must never be rewarded for using it.
Negotiations give legitimacy to terrorists and their methods and undermine actors
who have pursued political change through peaceful means. Talks can destabilize the
negotiating governments’ political systems, undercut international efforts to outlaw
terrorism, and set a dangerous precedent. Yet in practice, democratic governments
often negotiate with terrorists. . . But the rigidity of the “no negotiations” stance has
prevented any systematic exploration of how best to conduct such negotiations. How
can a democratic government talk to terrorists without jeopardizing the integrity of
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costs of negotiating, States may also fail to obtain “value” from the
negotiations. For example, in 2008, Spain paid $1.2 million to recover
hostages of a fishing vessel, “more than twice the previous record
amount for a fishing vessel.”175 The risk of overpaying may thus lead
some States to wanting to communicate their resolve against pirati-
cal negotiations.

Third, and related to the previous point, in turning a blind eye to
ransom payments, the State arguably acquiesces to the pirates’ use of
human life as a means to obtain payment. This has significant
morall?¢ and political implications, which for spatial reasons are be-
yond the scope of this paper.

Finally, there are a number of independent consequential risks
to ransom payments. For example, the act of delivering a payment
may put more lives and freedom into jeopardy. Indeed, six individu-
als were imprisoned in Somalia for attempting to deliver a ransom
payment.177 As noted earlier, piracy may also be used as a method to
fund terrorist organizations.17® Ransom payments also fund future
piracy operations.1”® Payments risk setting new precedents that in-
fluence subsequent ransom demands. As one study has shown,
“higher past ransoms are positively associated with subsequent ran-
som amounts”'80 thus imparting “a negative externality on future
victims.”181 Last, ransom payments sustain criminal enterprises on

its political system? . . . The key objective for any government contemplating negotia-
tions with terrorists is not simply to end violence but to do so in a way that minimizes
the risk of setting dangerous precedents and destabilizing its political system.”); Ne-
gotiating with Terrorists: A Mediator’s Guide, INT'L INsT. FOR APPLIED SYS. ANALYSIS,
1, 2 (Mar. 2009), http://webarchive.iiasa.ac.at/ Research/PIN/docs/pb06-web.pdf (“The
main objection to negotiation with terrorists is that it encourages them to repeat their
tactics. But it is not negotiation per se that encourages terrorism but rather the de-
gree to which they are able to achieve their demands by negotiation.”).
175. DpE GROOT ET AL., supra note 34, at 2-3.

176. See, e.g., Inmanuel Kant’s theory of morality, which states that it is immoral
to use another person merely as a means to an end. James Rachels, The Elements of
Moral Philosophy, 114-15 (Random House, 1986) (According to Kant, humans may
never be “used” as means to an end. He even went so far as to suggest that this is the
ultimate law of morality.”).

177. Somalia: Six Jailed for ‘Pirate Ransom’ Cash, supra note 16.

178. See Nelson, supra note 91, at 17 (explaining how “terrorists may conduct
maritime [piratical] attacks to fund their onshore operations”).

179. ANYIMADu, supra note 24, at 3 (“[I]t is the reinvestment of ransom money into
equipment useful for further hijacks which has led some policymakers to argue that
paying ransoms endangers the lives of other seafarers.”).

180. See pE GROOT ET AL., supra note 34, at 2.
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Somali soil which undermines national and regional authorities’ ef-
forts at promoting law and order.182 Although independent of one an-
other, these consequential risks are significant by-products of ransom
payments that must be highlighted so as to obtain a comprehensive
picture of the issue at hand.

3. Case Studies: U.S. and U.K. Policies on Ransom Payments
a). U.S: “Don’t Feed the Bears”183

Although ransom payments do not generally violate U.S. federal
law,184 the U.S. has articulated a no-concession policy with respect to
hostage-takers.185 The U.S. Department of State’s “overarching pol-
icy is [to] do whatever possible to safely recover hostages, but to avoid
concessions (ransom, prisoner release, etc.)”.186 In other words, the
U.S. Government’s belief is that “if you “feed the bears” they will keep
coming into camp.”87 Accordingly, private parties are advised to
“pursue a no-concession policy.”188

However, in some cases, the U.S. Government may make assis-
tance available to private parties. Assistance includes providing “ad-
vice on crisis management or information that could contribute to
hostage survival (i.e., ways to encourage good treatment during cap-
tivity) or safe recovery.”189 It also encourages such parties to “share
information [with the U.S. Government] that may lead to apprehen-
sion of the [hostage-takers].”190

182. ANYIMADU, supra note 24, at 3 (“The concurrent growth of a criminal industry
such as piracy, particularly if the international community appears passive on the
issue, poses serious threats to these efforts [to build stability and peace in Somalia].”).

183. Email from U.S. Dep't of State, Bureau of Counterterrorism, supra note 141.

184. See Lawrence Rutkowski, Bruce G. Paulsen & Jonathan D. Stoian, Mugged
Twice?: Payment of Ransom on the High Seas, 59 Am. U. L. REv. 1425, 1430 (noting
when federal law may be violated, but explaining that “[iln most instances, federal
law cannot be construed to prohibit an entity, be it a vessel owner or its insurers, from
making a ransom payment to pirates to secure the release of a hijacked vessel and its
crew”).

185. Email from U.S. Dep’t of State, Bureau of Counterterrorism, supra note 141
(“[The U.S. Department of State’s] policy is to make no concessions to hostage-takers;
to deny them the benefits of any concessions made; to bring them to justice and
thereby prevent future hostage-takings.”); see also Shapiro, supra note 163 (“We con-
tinue to discourage ransom payments and to actively seek to deny the benefits of con-
cessions to hostage takers.”).

186. Email from U.S. Dep't of State, Bureau of Counterterrorism, supra note 141.

187. Id.
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The U.S. Government recognizes the “tension between the
[U.S.]’s promotion of a [n]on [c]oncessions policy and the provision of
assistance to a company that is proceeding with a ransom.”191 But
the Government notes that “[i]f payment of a ransom to a particular
party is prohibited by U.S. law or regulation, [the Government] will
advise private parties of those restrictions . . . .”192 Indeed, Executive
Order 13,536 concerning Somalia issued by U.S. President Barack
Obama in 2010193 could potentially apply to ransom payments made
to entities or individuals named under the Order, including terrorist
organizations known to have used maritime piracy for funding pur-
poses, such as al-Shabbab. Although the Order does not specify pen-
alties for contravening it, it gives the Secretary of the Treasury, as
well as officers and agencies of the U.S. Government powers to “take
such actions . . . as may be necessary to carry out the purposes of this
order.”194 The Secretary of the Treasury clarified that penalties may
include criminal fines of up to $1 million, as well as imprisonment up
to twenty years.195

b). UK

Like the U.S., the U.K. Government has an official policy of no-
concession. However, it also recognizes that the policy “should
[not]make it more difficult for companies to secure the safe release of
their crew by criminalizing the payment of ransoms”.19¢ This position
seems to be in line with English case law. Indeed, “the payment of
ransom is not illegal as a matter of English law.”197 English courts
are extremely sensitive to the “tension” between encouraging piracy
and the need to rescue hostages. As the High Court of Justice of En-
gland and Wales noted in Masefield AG v. Amlin Corporate Member
Ltd.:

So far as harm is concerned it is true that payments of ransom

encourage a repetition, the more so if there is insurance cover:

the history of Somali piracy is an eloquent demonstration of

that. But if the crews of the vessels are to be taken out of harm’s
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192. Id.

193. Exec. Order No. 13,536, 75 Fed. Reg. 19,869 (Apr. 12, 2010).

194. Id. at § 5.

195. U.S. DEP'T oF THE TREASURY, AN OVERVIEW OF SANCTIONS AGAINST PERSONS
CONTRIBUTING TO THE CONFLICT IN SoMALIA (Sep. 30, 2010), available at hitp//fwww
.treasury.gov/resource-center/sanctions/Programs/Documents/somalia.txt.

196. House of Commons, Foreign Affairs Committee, Piracy off the Coast of
Somalia, Tenth Report of Session 2010-12, HC 1318, at 9: 27.

197. Masefield AG v. Amlin Corporate Member Ltd, [2010] 1 C.L.C. 318, 340.
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way, the only option is to pay the ransom. Diplomatic or mili-
tary intervention cannot usually be relied upon and failure to
pay may put in jeopardy other crews.198

Ransom payments may nonetheless fall foul of U.K. anti-terror-
ism legislation which prohibits the payment or transfer of funds to a
terrorist organization.19® Thus, “[ilf a link is established between the
pirates and Al Shabaab [a terrorist organization] . . . there will be
very real doubt as to whether ransoms can be paid, which will con-
demn the crews presently being held to an uncertain future.”200

In 2012, Prime Minister David Cameron commissioned a special
Task Force to discuss “the issue of piracy ransom in detail.”201 Al-
though the report did not categorically recommend a complete ban on
ransom payments, it recognized that “[t|he ultimate goal must be to
reach a position whereby pirates are no longer able to receive or
profit from ransom payments.”202 At the time of writing, it is not yet
known whether the U.K. Government will criminalize ransom pay-
ments to pirates.

E. Bargaining with Salt-Water Devils: Negotiation Theory and
Analysis

Should a State ban ransom payments, effectively precluding ne-
gotiations with pirates? Should current legislation criminalizing ran-
som payments to pirates if the latter are associated with known
terrorist groups be revised? In Bargaining with the Devil, Professor
Mnookin asks a related question: “Should you bargain with the
Devil? . . . What about terrorist groups holding hostages?2%3 Profes-
sor Mnookin develops an analytical framework, known as “Spock’s
Five Questions,”2%4 to guide decision-makers of “when to negotiate,
[or] when to fight.”205 The Spock’s Five Questions framework seeks to
explore the interests, alternatives, costs, and implementation of the
negotiation at issue. Although the cost-benefit analysis undertaken
in Part II1.B.2 is useful to understand the wider debate, “bargaining
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199. Proceeds of Crime Act, 2002, c. 29 (U.K.); see INcE & Co, PIRACY OFF ADEN
AND SoMALIA: AN OVERVIEW OF LEGAL ISSUES FOR THE INSURANCE INDUSTRY 2, availa-
ble at http://fincelaw.com/documents/pdflegal-updates/piracy-off-aden-and-somalia-
an-overview-of-legal-issues-for-the-insurance-industry.pdf.

200. Pi