Open Society Foundations
Hostile Intent Research Project

Overview 
The standard U.S. Rules of Engagement permit U.S. forces to use lethal force in self-defense against individuals who commit hostile acts (for example, firing at troops) or demonstrate hostile intent (something less than a direct use of force). However, in Afghanistan, US and ISAF troops appear to interpret hostile intent broadly, with the result that they may use lethal where the circumstances do not clearly call for it. In many cases, relatively innocuous behavior by non-combatants – picking up a cell phone, running away from the scene of an attack, or going to help a family member who has already been shot – have been interpreted as “hostile intent” leading to their killing. 
 The broad use of hostile intent has a significant impact on protection issues and IHL compliance. It is a prominent cause of civilian casualties during night raids, is frequently the reason behind escalation of force incidents. The way hostile intent is interpreted in a situation in which a presumed combatant has been placed “hors de combat” has also been an issue with regard to targeted killings. An investigation into a targeted killing by airstrike in Afghanistan in August 2010 suggests that when individuals are placed on the US kill list, there is no way for them to escape a finding of “hostile intent” regardless of whether they have technically become hors de combat or otherwise protected under international law. 

Project Description and Output
Although this issue has arisen frequently in Afghanistan and Iraq and has been raised periodically in private advocacy by human rights advocates on the ground, it has received no focused attention in either the academic or advocacy literature. More rigorous documentation would improve advocacy, both by OSI and partner organizations. This is a topic with important academic cross-overs, as it has important bearings for the evolving interpretation of IHL in asymmetric conflicts. This project would delve more deeply into this hostile intent issue with the goal of producing a joint report between HRP and OSI on the issue. There is also a potential for a more academically focused product, depending on the course of the research. 

Methodology and Sources


The primary way to document how hostile intent is interpreted will be through interviews with military lawyers and commanders who have recently returned from Afghanistan and Iraq, or those already in the field if possible. Visits to legal training centers in the US or pre-deployment training centers might be a good source for many of these interviews. 

These interviews should be supplemented with interviews with advocates and lawyers for non-governmental or international organizations who have had experience with these types of cases in Afghanistan or Iraq, including the ICRC, the UN, HRW, CIVIC, Amnesty International.


In addition to these core interviews, background research should be conducted into the relevant international legal requirements and any available public information of cases in which hostile intent has been used broadly. Potential sources for these cases may include the reports of the UN, human rights organizations, or the news media on civilian casualty incidents. Press releases by the US military or the NATO mission in Afghanistan may also frequently confirm whether hostile intent was the basis for lethal force in known incidents. The initial incident reports from Afghanistan that were leaked by Wikileaks in July 2010 also contained many examples of declarations of hostile intent (though absent other information on a specific case these would likely not provide sufficient stand-alone sources). 

Timeline:

Fall Semester: 

· Conducting background research on applicable IHL and UCMJ 

· Gathering open source information documenting or referring to use of “hostile intent” to justify use of lethal force

· Developing contacts with military lawyers, commanders, and other relevant interview sources.
· Planning field visits (military training centers, Washington DC, Kabul (?))

· Beginning to conduct phone interviews with sources

Spring Semester

· Conducting all remaining phone interviews with sources

· Conducting field visit (military training centers, Washington DC, Kabul (?))

· Analyzing interview notes and material 

· Drafting report

