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INTRODUCTION

On July 17, 1998, delegates to a United Nations—sponsored conference in
Rome, Italy adopted a statute in treaty form for an international criminal
court.! The future effectiveness of this tribunal, however, was cast in serious
doubt by strong U.S. opposition to several provisions in the statute.? Ac-
cording to newspaper reports, David Scheffer, the head of the U.S. delega-
tion, stated that “this is the court we and others warned of, strong on paper
and weak in reality.”3

The overwhelming majority of the delegates from 160 countries attend-
ing the conference opposed the U.S. position. In a vote on whether to accept
the draft statute without further amendments proposed by the United
States, the count was 120 countries in favor, 7 opposed, and 21 abstaining.4
Besides the United States the countries reportedly voting against the draft
statute were Iraq, Libya, Qatar, Yemen, China, and Israel.>

Even if the United States were to lend its full support to the establish-
ment of a permanent international criminal court, however, its success
would hardly be assured. For one thing, it is uncertain that the obstacles
that have hindered the prosecution of international crimes before national
tribunals could be overcome by an international criminal court.b The mixed

# Professor of Law, Villanova University. Professor Murphy would like to thank Michael Halstead, 2
second-year studenc at Villanova University School of Law, for research assistance, and the secretarial scaff
of Villanova University School of Law, especially Mrs. Terri LaVerghetta and Mrs. Annette Stalone, for
their fine work on the manuscripe for this Article. He is also grateful to Thomas Fortune Fay of the
Washington, D.C. Bar for having supplied documentary information.

1. Sez Rome Statute of the International Criminal Court, July 17, 1998, U.N. Doc. A/CONE183.9,
reprinted in 37 LL.M. 999 (1998) [hereinafter Rome Statutel; Alessandra Stanley, U.S. Dissents, but Accord
Is Reached on War-Crime Court, N.Y. TIMES, July 18, 1998, at A3.

2. See Stanley, supra note 1; Neil King, Jr., Nations Create War-Crimes Court Despite U.S. Protests, WALL
ST. J., July 20, 1998, at A16.

3. Stanley, supra note 1.

4, Sezid.

5. Sez Anthony Lewis, A Turn in the Road, N.Y. TIMES, July 20, 1998, ac A15.

6. For discussion of these obstacles, see infra text accompanying notes 34—173.
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record of the tribunals established by the U.N. Security Council for Former
Yugoslavia and Rwanda,” which, at least in theory, have the full support of
all five permanent members and the considerable enforcement powers of the
Council behind them, illustrates some of these difficulties.8

In any event, the prosecution of international crimes will remain a
difficult and, at best, an intermittently successful undertaking. It may
therefore be useful to consider an approach that has received relatively little
attention® as compared to criminal prosecution: civil suits against those who
commit international crimes and those who sponsor them. Although such
suits are by no means a panacea, they may afford a measure of justice to the
victims of international crimes and their families and serve as an additional
deterrent to future crimes. Most importantly, civil suits may allow recourse
against the governments that sponsor international ctimes where criminal
prosecution is not an option. On the other hand, for reasons we will explore,
governments, including the U.S. Government, have resisted both civil suits
against individual perpetrators and those against state sponsors, at least if
they are based on acts occurring outside of the territory in which the court
sits.

Accordingly, after a brief discussion of the nature of international crimes
in Part I, the Article in Part II considers some reasons why it has proven so
difficult to prosecute them. Then, in Part III, it evaluates efforts to hold the
perpetrators of international crimes civilly liable for damages. Part IV pro-
poses some steps that might be taken, at both the international and national
levels, to enhance prospects for successful civil liability suits. Lastly, the Ar-
ticle sets forth some concluding observations.

I. A BRIEF EXCURSUS ON INTERNATIONAL CRIMES

At the outset it is necessary to stress that the field of international crimi-
nal law is an area of considerable definitional ambiguity.® Indeed, in the

7. On February 22, 1993, the Security Council decided by resolution to establish the International
Criminal Tribunal for the Former Yugoslavia. S.C. Res. 808, U.N. SCOR, 48th Sess., U.N. Doc.
S/RES/808 (1993) [hereinafter Statute of the Yugoslavia Tribunall. In 1994 the Council adopted by
resolution the statute for the Rwanda Tribunal. S.C. Res. 955, U.N. SCOR 49th Sess., U.N. Doc,
S/RES/955 (1994) [hereinafter Statute of the Rwanda Tribunal].

8. As Professor M. Cherif Bassiouni has noted concerning the Yugoslavia Tribunal, however, “the Se-
curity Council has not used its sanction powers to enforce the orders of the Tribunal with respect to any
defendant, nor has it taken any action against the Federal Republic of Yugoslavia or the authorities of the
so-called Republica Stpska.” M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-Five Years: The Need
#0 Establish a Permanent International Criminal Court, 10 Harv. Hum. RTs. J. 11, 46 (1997).

9. For example, in their seminal study, Steven Ratner and Jason Abrams devote only 7 out of a total of
303 pages of text to a consideration of civil suits against human rights violators. Sez STEVEN R. RATNER
& JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN INTERNATIONAL LaAw:
BEYOND THE NUREMBERG LEGACY 204-11 (1997).

10. For furcher consideration of the subjects discussed in this section, see John E. Murphy, International
Crimes, in 2 UNITED NATIONS LEGAL ORDER 993 (Oscar Schachter et al. eds., 1995); John E. Murphy,
International Crimes, in THE UNITED NATIONS AND INTERNATIONAL Law 362 (Christopher C. Joyner, cd.
1997).
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view of some eminent scholars, “international criminal law in any true sense
does not exist.”!! Rather, under this “positivist” approach, so-called interna-
tional crimes like piracy are classified solely as municipal law crimes, “the
only question of international law being the extent of a state’s jurisdiction to
apply its criminal law to an accused foreigner acting outside the territorial
jurisdiction of the prescribing state.”!? In contrast, under the “naturalist”
model, certain crimes, like piracy, are considered crimes against interna-
tional law “seeking only a tribunal with jurisdiction to apply that law and
punish the criminal.” 13

In large part this issue has lost its poignancy because of the establishment
of the Yugoslavia and Rwanda tribunals. These tribunals exercise jurisdic-
tion over crimes that are clearly international crimes because they appear in
and are defined by the statutes of the tribunals, which in turn were estab-
lished by binding Security Council resolutions. Similarly, if the statute
adopted by the Rome Conference in treaty form comes into effect, the inter-
national criminal court will be exercising jurisdiction over crimes defined
under international law. )

As to crimes that are not within the jurisdiction of established or pro-
posed international criminal tribunals, and therefore are prosecuted, if at all,
before national tribunals, international law and procedures may play a major
role, regardless of whether the crimes themselves are properly classified as
“international crimes.” In particular, many of the so-called international
crimes are the subject of treaties and conventions, which, inter alia, define
the offence and establish a legal framework for states parties to cooperate
toward punishment of the perpetrators of these crimes. They may also create
a system of universal jurisdiction over these crimes for states parties and, in
the case of those conventions that have been ratified by a large number of
states, they may have contributed to the establishment of a system of univer-
sal jurisdiction available to all states.!4 ‘

Since the most important goal of these treaties and conventions is to en-
sure prosecution of the accused, many of the conventions strongly state an
obligation either to extradite or to submit the accused for prosecution.!
Under normal circumstances, it is solely up to the state where an accused is

11. Georg Schwarzenberger, The Problem of an International Criminal Law, in 3 CURRENT LEGAL PROB-
LEMS 263, 295 (1950).

12. ALFRED P. RUBIN, THE Law OF PIRACY 328 (1988).

13. Id.

14. The classic article describing this process is Richard R. Baxter, Multilateral Treaties as Evidence of
Customary International Law, 41 BRiT. Y.B. INT'L L. 275 (1965-66). Se¢ zls0 ANTHONY D’AMATO, INTER~
NATIONAL LAw: PROCESS AND PROSPECT 12347 (1987); CLIVE PARRY, THE SOURCES AND EVIDENCES
OF INTERNATIONAL Law 62-67 (1965).

15. See, eg., Convention on Prevention and Punishment of Crimes Against Internationally Protected
Persons, Including Diplomatic Agents, enfered into force Feb. 20, 1977, arc. 7, 28 US.T. 1975, 1035
U.N.TS. 167, which states: “The state party in whose territory the alleged offender is present shall, if it
does not extradite him, submit, without exception whatsoever and without undue delay, the case to its
competent authorities for the purpose of prosecution through proceedings in accordance with the law of
that state.”
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apprehended to decide whether to extradite or prosecute him.!¢ To ensure
that the prosecution option is realizable, each state party is required to take
such measures as may be necessary to establish its jurisdiction over the of-
fence in cases where the alleged offender is present in its territory and it de-
cides not to extradite him.!? Usually, this will require the adoption of legis-
lation.

By definition, then, an “international crime” is an act that is defined as
criminal under international law. In most instances, this will be done
through international agreements, but customary international law also
plays a role. Normally, an act will initially be defined as a crime by an inter-
national agreement and then, after the agreement has been ratified by a large
number of states and generally accepted even by those states who do not
become parties, the act may be regarded as a crime under customary interna-
tional law.!® If an act is defined as an international crime under customary

16. Clear examples of abnormal circumstances are the efforts the United States and Great Britain have
undertaken against Libya in the United Nations Security Council for its support of international terror-
ism and the counteraction that Libya has taken before the International Coure of Justice. The U.S. and
U.K. initiatives in the Security Council came about because of Libya’s refusal to surrender tvo Libyan
members of the Libyan secret service who were indicted by a Grand Jury of the District of Columbia in
November, 1991. In response the Security Council adopted several resolutions that, inser aliz, demanded
that Libya surrender the two accused, as well as cease its support for all terrorist activity, and imposed
economic sanctions against Libya. See S.C. Res. 731 (1992), reprinted in 31 LL.M. 731 (1992); S.C. Res.
748 (1992), reprinted in 31 1LL.M. 750 (1992).

For its part Libya claimed that, under the Montreal Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation, adopted Sept. 23, 1971, 24 US.T. 565, 974 UN.TS. 177, (1971),
the only obligation on Libya was to decide, in its absolute discretion, whether it would excradite the
accused persons or submit them to its own courts for purposes of prosecution. Since, allegedly, Libya has
submitred the two accused persons to its competent authorities to be prosecuted under Libyan law, it
claims it has fulfilled its obligations under the Montreal Convention and that the United States and
Great Britain, in insisting that Libya surrender the accused, are violating the Convention. On March 3,
1992, Libya brought an action against the United States and the United Kingdom before the Interna-
tional Court of Justice and requested that the Court “indicate provisional measures” (roughly issue an
injunction) against the United Srates and the United Kingdom in an efforc to prevent them from im-
posing the sanctions against it. The Court declined to do so. Questions of Interpretation and Application
of the 1971 Montreal Convention Arising From the Aerial Incident ac Lockerbie (Libya v. U.K., Libya v.
US.), 1992 LCJ. 3, 114 (Orders of Apr. 14). More recently, however, on February 27, 1998, the ICJ
ruled by a 13-2 vote that it has jurisdiction to consider the merits of Libya's claims against the United
States and the United Kingdom. For a summary of this decision, see Peter H.E Bekker, The IC] Upholds
Its Jurisdiction in Lockerbie Cases, ASIL NEWSLETTER, Mar.-Apr., 1998, ac 2. The full text of the decision
may be found on the Internet at <htep:/fwerw.icj-cij.org>.

At this writing there are newspaper reports that the U.S. and U.K. Governments are actively consid-
ering a proposal to hold a trial of the accused Libyans before a Scottish Court under Scottish law with
Scortish judges in the Netherlands. Libya had made a proposal along these lines in 1994, and had gained
the support of the Organization of African Unity, President Nelson Mandela of South Africa, and the
Arab League, but the United States and the United Kingdom had categorically rejected it and insisted
that the trial be held either in the United States or in Scotland. Reportedly, erosion of support for the
sanctions applied against Libya and a realization that there might be no other way to bring the suspects
to trial were among the reasons for the change of view. Sez What's News World Wide, WALL ST. J., July 22,
1998, at Al; Youssef M. Ibrahim, Britain Weighs Dutch Trial in Lockerbie Case, N.Y. TIMES, July 23, 1998,
at AS; and Justice and Pan Am Flight 103, N.Y. TIMES, at A21.

17. Sez, e.g., Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation, art. 5, supra note 16.

18. Sez Baxter, supra note 14.
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international law, this creates an international legal obligation to refrain
from the commission of the act. The classic example of this process is the
1907 Hague Convention No. IV Respecting the Laws and Customs of War
on Land,'” which the International Military Tribunal at Nuremberg explic-
itly recognized as having become customary international law, at least by
1939.20 There is no definitive list of what acts qualify as international
crimes. A recent survey of conventions that criminalize certain acts, how-
ever, produced the following table,?! which lists the acts under the interests
the conventions are designed to protect:

A. Protection of Peace
1. Aggression
B. Humanitarian Protection During Armed Conflicts, the Regula-
tion of Armed Conflicts, and the Control of Weapons
2. War Crimes
3. Unlawful Use of Weapons; Unlawful Emplacement of
Weapons
4. Mercenarism
C. Protection of Fundamental Human rights
5. Genocide
6. Crimes Against Humanity
7. Apartheid
8. Slavery and Related Crimes
9. Torture
10. Unlawful Human Experimentation
D. Protection Against Terror-Violence
11. Piracy
12. Aircraft Hijacking and Sabotage of Aircrafts
13. Threat and Use of Force Against Internationally Protected
Persons
14. Taking of Civilian Hostages
15. Attacks upon Commercial Vessels and Hostage-Taking on
Board Such Vessels
E. Protection of Social Interests
16. Drug Offenses
17. International Traffic in Obscene Publications
E Protection of Cultural Interests
18. Destruction and/or Theft of National Treasures
G. Protection of the Environment
19. Environmental Protection
20. Theft of Nuclear Materials
H. Protection of Communication Means
21. Unlawful Use of the Mails
22, Interference with Submarine Cables

19. Oct. 18, 1907, 36 Stat. 2277; T.S. 539; 1 Bevans 631.
20. Sez Judgment of the International Military Tribunal, 6 ED.R. 69 (1946), at 130.
21. The table may be found in JORDAN PAUST ET AL., INTERNATIONAL CRIMINAL Law 11 (1996).
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1. Protection of Economic Interests
23. Falsification and Counterfeiting
24. Bribery of Foreign Public Officials

Some of these crimes are generally regarded as covered by jus cogens norms,
i.e., peremptory norms of international law that preempt any other inconsis-
tent law.22 Examples commonly cited include aggression, genocide, crimes
against humanity, war crimes, piracy, slavery, and torture.?? In such cases, an
agreement by a state or an individual to commit the crime would be un-
lawful and void #b initio as a matter of law.24

Also, some of these crimes are distinguished from the other crimes by re-
ferring to them as “core crimes.”? For example, the statute of the permanent
international criminal court only covers genocide, crimes against humanity,
war crimes, and aggression.

Not all of the conventions that cover these crimes contain an obligation or
authorization to prosecute or a duty to prosecute or extradite.?6 In sharp con-
trast, with respect to war crimes, the Geneva Conventions of 1949, in par-
ticular, designate certain “grave breaches” as universal and extraditable of-
fenses within the criminal jurisdiction of each state party. Each of the four
1949 Geneva Conventions obligates states parties: (1) to enact any legisla-
tion necessary to impose effective criminal sanctions on persons committing,
or ordering to be committed, any grave breaches of the conventions; (2) to

22. Article 53 of the Vienna Convention on the Law of Treaties, May 23, 1969, U.N. Doc. A/CONE
39/27 (1969), provides:

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general

international law. For the purposes of the present Convention, a peremptory norm of general

international law is a norm accepted and recognized by the intetnational community of states

as a whole as a norm from which no derogation is permitted and which can be medified only

by a subsequent norm from which no derogation is permitted and which can be modified only

by a subsequent norm of general international law having the same character.
Although by its terms Article 53 limits its definition of a peremptory norm to the purposes of the Vienna
Convention, the definition is regarded as a general standard for other purposes as well. For further discus-
sion of this topic, see OPPENHEIM’S INTERNATIONAL Law 7-8 (R.Y. Jennings & A. Watts eds., 9th ed.
1992).

23. Sez, eg., RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAw OF THE UNITED STATES,
§ 102, cmt. k ac 404, 702 (1987).

24. Sez Vienna Convention on the Law of Treaties, s#pra note 22, art. 53. Article 64 of the Vienna
Convention complements Article 53 by providing: “If a new peremptory norm of general international
law emetges, any existing treaty which is in conflicc with that norm becomes void and terminates.”

25. Sezart. 5 of the Rome Statute, supra note 1.

26. See PAUST, supra note 21, at 10.

27. Geneva Convention for the Amelioration of the Conditions of the Wounded and Sick in Armed
Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.TS. 31; Geneva Convention for the Amelio-
ration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug. 12,
1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War,
Aug. 12, 1949, 6 US.T. 3316, 75 UN.T.S. 135; Geneva Convention Relative to the Protection of Ci-
vilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. See also Protocol 1 Addi-
tional to the Geneva Conventions of August 12, 1949, opened for signature Dec. 12, 1977, U.N. Doc.
A/32/144 Annex I; Protocol II Additional to the Geneva Conventions of August 12, 1949, opened for
signature Dec. 12,1977, U.N. Doc. A/32/144, Annex II.
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search for alleged offenders and to submit them for prosecution before their
own courts, whatever their nationality, or, alternatively, and in accordance
with their own legislation, to extradite them to another state party, provided
that the requesting party has made out a prima facie case; and (3) to ensute to
accused persons a fair trial with judicial safeguards specified in the Third
Convention on prisoners of war.?8

28. Until 1996 the United States was in clear breach of its obligation under the Geneva Conventions
to enact legislation that would enable U.S. courts to impose effective criminal sanctions on persons com-
mitting, or ordering to be committed, grave breaches of the Conventions. In that year the United States
promulgated the War Crimes Act, 18 U.S.C.A. § 2441 (West Supp. 1998). Under this legislation, any-
one who commits a war crime in violation of the Geneva or Hague Conventions, “whether inside or
outside the United States,” may be subject to a range of criminal penalties, including the death penalty if
the victim dies as a resule of the crime. The imposition of such penalties, however, is limited to citcum-
stances where the person committing the crime, or the victim of the crime, is a member of the U.S.
armed forces, or a national of the United States. In addition to covering grave breaches, war ctrimes are
defined to include acts prohibited by Articles 23, 25, 27, or 28 of the Annex to the Hague Convention
IV Respecting the Laws and Customs of War on Land; acts constituting a violation of Common Article 3
of the Geneva Conventions of 1949, or any protocol to these Conventions to which the United States may
become a party and which deals with non-international conflict; conduct of a person who, in relation to
an armed conflict and contrary to the provisions of the Protocol on Prohibitions or Restrictions on the
Use of Mines, Booby Traps and Other Devices, when the United States is a patty to the Protocol, will-
fully kills or causes serious injury to others.

Even with the passage of this legislation, the United States may be in violation of its obligation under
the Geneva Conventions. For example, Article 129 of the Geneva Convention Relative to the Treatment
of Prisoners of War, supra note 27, at 3418 provides in pertinent part:

The High Contracting Parties undertake to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the present convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring such
persons, regardless of their nationality, before its own courts. It may also, if it prefers, and in ac-
cordance with the provisions of its own legislation, hand such persons over for trial to another
High Contracting Party concerned, provided such High Contracting Party has made out a
prima facie case. (emphasis supplied.)

Under the War Crimes Act of 1996 jurisdiction of U.S. courts over the specified war crimes is limited
to U.S. nationals or to situations where either the perpetrator or the victim of the act is a member of the
U.S. armed forces. Hence, the Act would appear not to provide U.S. courts with the kind of aniversal
jurisdiction over grave breaches that is required by the Geneva Conventions. During hearings on the
legislation several participants recommended that the draft be amended to provide for such coverage. See,
e.g., War Crimes Act of 1995, Hearing Before the Subcomm. on Immigration and Claims of the Comm.
on the Judiciary, 104th Cong. 11-13 (1996) (statement of Michael J. Matheson, Principal Deputy Legal
Adpviser, Department of State); /4. at 15-16 (statement of John H. McNeill, Senior Deputy General
Counsel, International Affairs and Intelligence, Office of General Counsel, Department of Defense); 4. at
32-39 (statement of Mark 8. Zaid, Vice Chair International Law Committee, Section of Criminal Justice,
American Bar Association and Chair, American Association Task Force on Proposed Protocols of Evidence
and Procedure for Future War Crimes Tribunals).

The House Committee on the Judiciary ultimately rejected the suggestions of these witnesses. Instead,
it decided that:

[Elxpansion of {the draft legislation] to include universal jurisdiction would be an unwise (sic)
at present. Domestic prosecution based on universal jurisdiction could draw the United States
into conflices in which this country has no place and where our national interests are slight. In
addition, problems involving witnesses and evidence would likely be daunting. This does not
mean that war criminals should go unpunished. There are ample alternative venues available
which are more appropriate. Prosecutions can be handled by the nations involved or by inter-
national cribunal. If a war criminal is discovered in the United States, the federal government
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As previously noted, many of the conventions on international crimes
have as their primary focus the prosecution and punishment of individuals
who perpetrate the crimes. Moreover, it has long been established that the
official position of the perpetrator, as head of state or as a government
official, does not relieve him or her of criminal responsibility.? It has long
been equally well-established that states that sponsor international crimes
may be held civilly liable, at least at the international level, for such spon-
sorship.3% Much more controvessial, however, have been recent developments
in the International Law Commission’s work on state responsibility.
Specifically, in 1996, the Commission adopted a complete set of draft arti-

can extradite the individual upon request in order to facilitate prosecution overseas. The com-
mittee is not presently aware that these alternative venues are inadequate to meet the task.

Finally, even if enacted, universal jurisdiction will in all likelihood be putely symbolic. The
committee has been informed that there has never been a single case of a signatory country to
the Geneva Conventions exercising its own criminal jurisdiction over an alleged war criminal
on the basis of universal jurisdiction. H.R. Rep. No. 104-698, at 8 (1996).
29. The decision of the International Military Tribunal at Nuremberg stated this principle most em-
phatically:

It was submitted that international law is concerned with the actions of sovereign States, and
provides no punishment for individuals; and further, that where the act in question is an act of
State, those who carry it out are not personally responsible, but are protected by the doctrine of
the sovereignty of the State. In the opinion of the Tribunal, both these submissions must be
rejected. That international law imposes duties and liabilities upon individuals as well as upon
States has long been recognized . . ..

.. . Crimes against international law are committed by men, not by abstract entities, and only
by punishing individuals who commit such crimes can the provisions of international law be
enforced

The principle of international law, which under certain circumstances, protects the representa~
tives of a State, cannot be applied to acts which are considered as criminal by international law,
‘The authors of these acts cannot shelter themselves behind their official position in order to be
freed from punishment in appropriate proceeding . . . .

Judgment of the International Military Tribunal, supra, note 20, at 110,

On December 11, 1946, the United Nations General Assembly unanimously affirmed “the principles
of international law recognized by the Charter of the Nuremberg Tribunal and the Judgment of the
Tribunal.” G.A. Res. 95, 1 UN. GAOR 6th Comm., 1st Session, 46th plen. mtg. ar 1144, U.N. Doc.
A/236 (1946).

30. The classic statement of state responsibility for international delicts was made by the Permanent
Court of International Justice in the Chorzow Factory Case. There the Court stated that, where a state
imposes injuries on another, it bears responsibility to make reparation, the “essential principle” of which
is that it must, “as far as possible, wipe out all the consequences of the illegal act and reestablish the
situation which would, in all probability, have existed if the act had not been committed.” Chorzow
Factory Case (Pol. v. ER.G.), 1927 P.C.1J. (ser. A) No. 17, at 47 (Nov. 21). A salient recent affirmation
of this principle is Security Council Resolution 674, adgpted on October 29, 1990, and reprinted in 29
LL.M. 1561 (1990), where the Council reminded Iraq that “under international law, it is liable for any
loss, damage or injury arising in regard to Kuwait and third states and their nationals and corporations,
as a result of the invasion and illegal occupation of Kuwait by Iraq.” By Resolution 692 (May 20, 1991),
reprinted in 30 LL.M. 864 (1991), the Council established a Compensation Commission to decide claims
against Iraq arising out of its invasion of Iraq. Many of these claims are based on Iraqi acts that constitute
international crimes. For further discussion, see generally the UNITED NATIONS COMPENSATION COM-
MisSION (Richard B. Lillich, ed. 1995).
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cles on state responsibility at first reading.3! Among these draft articles is
Article 19, which draws a distinction between international “crimes” and
international “delicts.” Under the Commission’s approach, states would be
subject to additional consequences for the commission of state crimes.3? The
United States Government, among others, has sharply criticized this con-
cept,3? and it is unclear at this writing whether the final articles on state
responsibility will retain it. Regardless of the ultimate fate of Article 19 and
related articles, the Commission’s approach raises the complex issue of states
that sponsor international crimes.

II. OBSTACLES TO THE PROSECUTION OF INTERNATIONAL
CRIMES

As noted above,34 there may be as many as twenty-four different interna-
tional crimes. For purposes of our brief consideration of obstacles to the
prosecution of international crimes, however, it may be useful to distinguish
between the so-called “core crimes”—aggression, genocide, war crimes, and
crimes against humanity—and other international crimes. Also, as to the
“other” international crimes, it would seem prudent to limit our considera-
tion to a few crimes that have been at the center of international efforts to
suppress them, namely, acts of terrorism and torture. As we shall see, rather
different obstacles face efforts to prosecute the core crimes as compared to
the others, although there are, to be sure, areas of considerable overlap.

A. The Core Crimes

1. Aggression

Among the four crimes covered by the Rome Statute for an International
Criminal Court, the crime of aggression has been the most troublesome and
controversial. ‘The precedent for the crime of aggression was the crime
against peace charge filed against the defendants at the Nuremberg Trials.?>
Article 6(2) of the London Charter that established the Nuremberg Tribunal
defined crimes against peace as “planning, preparation, initiation or waging
of a war of aggression, or a war in violation of international treaties, agree-
ments or assurances, or participation in a common plan or conspiracy for the
accomplishment of any of the foregoing.” The term, “aggression,” however,
is nowhere defined in the London Charter; nor was the term defined in the

31. Report of the International Law Commission on the Work of its Forty-eighth Session: Draft Arti-
cles on State Responsibility, U.N. GAOR, 51st Sess., Supp. No. 10, U.N. Doc. A/51/10 (1996).

32. These consequences are set forth in articles 51-53 of the draft articles on state responsibilicy. Id. at
458-59.

33. See Draft Articles on State Responsibility: Comments of the Government of the United States of America, 37
1L.M. 468, 474—78 (1998) [hereinafter Draft Articles on State Responsibility].

34, Sezsupra text accompanying note 20.

35. For discussion, see John E Murphy, Crimes Against Peace at the Nuremberg Trial, in THE NUREM-
BERG TRIAL AND INTERNATIONAL Law 141-53 (G. Ginsburgs & V.N. Kudriavtsev eds. 1990).
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Tribunal’s opinion. Rather, the aggressive nature of the Nazi attacks was
assumed, and the primary focus of the Tribunal was on the defendants’ alle-
gation that the charge constituted ex posz facto law.

The United Nations Charter uses the term “aggression” only in Chapter
VII, where it authorizes the Security Council to determine the existence of
an act of aggression and to make recommendations or decisions on measures
to be taken by member states in order to maintain international peace and
security.36 Nowhere in the U.N. Charter is the concept of aggression defined.

This absence is deliberate, for many states, including the United States,
opposed defining aggression. U.S. President Harry Truman described such
an effort as “a trap for the innocent and an invitation to the guilty” and
noted that under the Charter system as adopted, “the appropriate U.N. or-
gan, in the first instance the Security Council, would determine on the basis
of the facts of a particular case whether aggression has taken place.”?’

Despite this and later U.S. reservations, in 1974 the U.N. General As-
sembly adopted by consensus a resolution defining aggression.3® The As-
sembly’s definition, however, was not adopted for the purpose of imposing
criminal liability, and was intended only as a political guide for the Security
Council 3

As a consequence, the definition of aggression was not included in any
multilateral convention, nor was it generally included as a crime in national
criminal legislation. Most significantly, it does not appear in the statute of
either the Yugoslavia or Rwanda Tribunals, and there have been no prosecu-
tions for crimes against peace or aggression since the Nuremberg and Tokyo
Trials and the trials of German and Japanese defendants that followed in
their wake 40

One reason for this inactivity may be that prosecution for the crime of ag-
gression would arguably raise serious due process questions. Under U.S. con-
stitutional law a criminal statute is void when it is so vague and imprecise
that “men of common intelligence must necessarily guess at its meaning and

36. See U.N. CHARTER, art. 39.

37. MARJORIE WHITEMAN, DIGEST OF INTERNATIONAL Law 740 (1965).

38. Res. 3314 (XXIX) on the Definition of Aggression, G.A. Res. 3314, 29 U.N. GAOR, 26th Sess.,
Supp. No. 31, at 142, U.N. Doc. A/9631 (1974).

39. Sez Julius Stone, Hopes and Loopholes in the 1974 Definition of Aggression, 71 AM. J. INT'L L. 224
(1977).

40. In addition to the trials of Nazi leaders held before the International Military Tribunal, numerous
prosecutions of Nazis below the level of those tried before the LM.T. were held at Nuremberg under
Punishment of Persons Guilty of War Crimes, Crimes against Peace and against Humanity, Allied Control Coun-
cil Law No. 10, 20 December 1945, Official Gazette of the Control Council for Germany, No. 3, Berlin,
January 31, 1946, reprinted in BENJAMIN B. FERENCZ. AN INTERNATIONAL CRIMINAL COURT: A STEP
‘TOWARD WORLD PEACE 488 (1980). In these trials the judicial machinery was part of the occupation
adminiscration for the American zone. The Tokyo Tribunal, which consisted of eleven judges, was ap-
pointed by General MacArthur. Charter of the International Military Tribunal for the Far East, Jan. 19,
1946, amended April 26, 1946, 4 Bevans 20. The Tribunal tried 28 Japanese leadets and convicted 25.
Other allied tribunals tried over 5000 other Japanese for war crimes. Sez M, Cherif Bassiouni, Editor's
Note, in 3 INTERNATIONAL CRIMINAL LAw 97-98 (M. Cherif Bassiouni, ed. 1986).
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differ as to its application.”! Past efforts to define aggression have been re-
plete with vagueness and ambiguity.4?

It is thus perhaps surprising that aggression would appear in the Rome
Statute for the International Criminal Court. The court’s jurisdiction
would be deferred, however, until such time as the states parties have
defined the crime and set out the conditions under which the Court shall
exercise jurisdiction with respect to this crime.* It remains to be seen
whether the states parties will be able to accomplish this task.

2. Genocide

As noted by Steven Ratner and Jason Abrams, “[slcholars and practitio-
ners of international law often regard genocide as the most heinous interna-
tional crime.”¥> A primary reason for this view is the extraordinary barba-
rism that characterized the Holocaust, history’s most traumatic instance of
genocide. The Charter of the Nuremberg Tribunal did not expressly use the
term “genocide,” 6 but the definition of the crimes against peace charge cov-
ered many acts today regarded as constituting genocide,*” the indictment of
the defendants expressly charged them with genocide,® and the prosecution
used the term during the proceedings.4’ Moreover, unlike the other crimes
against humanity, the crime of genocide has been defined in a widely ratified
multilateral convention—the Genocide Convention of 1948%0—and the
prohibition against genocide is generally regarded as a jus cogens norm. How-
ever, the Genocide Convention’s definition of genocide remains controversial
and, most importantly, the Convention has been a singular failure, both as a

41. Conally v. General Constr. Co., 269 U.S. 385, 391 (1926).
42. For an examination of the many ambiguities in the General Assembly’s Definition of Aggression,
see Stone, supra note 39, at 226-37.
43, Secart. 5(1)(d) of Rome Statute, suprz note 1.
44, Sezid., at art. 5(2).
45. RATNER & ABRAMS, supra note 9, at 24.
46. Rather, Article 6(a) the London Chacter charged the defendants with crimes against humanicy,
defined as:
namely, murder, extermination, enslavement, deportation, and other inhumane acts commit-
ted against any civilian population, before or during the war, or persecutions on political, ra-
cial or religious grounds in execution of or in connection with any crime within the jurisdic-
tion of the Tribunal, whether or not in violation of the domestic law of the country where per-
petrated.
Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis (Lon-
don Charter), art. 6, Aug. 8, 1945, 59 Stat. 1544, 82, UN.T.S. 279.
47. Note particularly the language “persecutions on political, racial or religious grounds” in the
definition. Id.
48, Sez RATNER & ABRAMS, supra note 9, at 25.
49, Id.
50. Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res. 260A (I1D),
U.N. GAOR, 3d Sess., 179¢h Plen. Mtg. at 174, U.N. Doc. A/810 (1948) [hereinafter Genocide Con-
vention].
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deterrent to acts of genocide’! and as a legal instrument facilitating prosecu-
tion and punishment of the crime.’?

This failure is not surprising, since the Genocide Convention is a seriously
flawed instrument. Besides its limited scope, which does not cover so-called
political genocide,’* the Convention’s most serious failing was identified by
George Schwarzenberger. Noting that genocide by its very nature is most
often committed by government officials as a matter of national policy and
that the Convention calls for prosecution in the court of the state in which
the crime was committed, Schwarzenberger states, after reviewing arguably
genocidal actions by a number of governments:

Hardly any of these alleged crimes have been committed spontane-
ously by irresponsible individuals. Yet the whole Convention is
based on the assumption of virtuous governments and criminal in-
dividuals, a reversion of the truth in proportion to the degree of to-
talitarianism and nationalism practiced in any country. In any
event, even if this assumption were correct, the criminal law of
every civilized State provides sufficiently against any individual act
of the kind which are enumerated in the Convention. As it was
once put by Sir Hartley Shawcross, murder remains murder
whether committed against one or a million. In either case a
criminal can be hanged only once.*

The Convention also provides that states parties may “call upon the com-
petent organs of the United Nations to take such action . . . as they consider
appropriate for the prevention and suppression of acts of genocide™* and
that disputes between states parties regarding the “interpretation, applica-
tion, or fulfillment of the present Convention, including those relating to
the responsibility of a State for genocide . . . shall be submitted to the Inter-

51. Since adoprion of the Genocide Convention in 1948, the world has witnessed, among others, the
genocidal acts of the Khmer Rouge in Cambodia, the slaughter of the Kurds in Iraq, the massacres in
Bosnia of Muslim, Croats and Serbs, and the ethnic slaughters in Rwanda of Tutsis and Hutus.

52. As noted by RATNER & ABRAMS, supra note 9, at 24, “[t}here have been very few prosecutions for
the crime [of genocide].” The major exception has been Israel’s prosecution of Adolf Bichmann, but the
Genocide Convention played no role in that case.

53. Article II of the Genocide Convention defines genocide as “any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnic, racial or religious group as such:

(@) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

() Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in patt;

(d) Imposing measures intended to prevent births within the group;

() Forcibly transferring children of the group to another region.

Genocide Convention, supra note 50, art. II. Earlier drafts of the convention had included political and
certain other groups. In large part because of the strong opposition of the Soviet Union to its inclusion,
political groups were omitted from the convention’s coverage. For discussion, see RATNER & ABRAMS,
supra note 9, at 32-33.

54. Georg Schwarzenberger, supra note 11, at 292.

55. Conveation on the Prevention and Punishment of Genocide, s#pra note 50, are. VIII.
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national Court of Justice at the request of any of the parties to the dis-
pute.”’¢ These provisions have been invoked only once.” Moreover, some
states, including the United States, have made reservations to the jurisdic-
tion of the ICJ that preclude their calling another state party to account for
the commission of genocidal acts.>®

Notably, both the Yugoslav1a Tribunal and the Rwanda Tnbunal have ju-
risdiction over the crime of genocide.’® On July 6, 1998, the Yugoslavia
Tribunal began the trial of a Bosnian Serb charged with the crime of geno-
cide, the first time an international trial for genocide has taken place in
Europe.%® This trial came to an abrupt halt when, on August 1, 1998, the
defendant died in his cell of an apparent heart attack.$! For its part the
Rwanda Tribunal is trying dozens of defendants on charges of genocide
committed during the ethnic massacres in Rwanda in 1994.62 According to
newspaper reports, a former prime minister of Rwanda recently “pleaded
guilty to charges of genocide after long negotiations with the prosecutors” 6
for the Rwanda Tribunal, and the tribunal has found a former mayor in
Rwanda guilty of genocide—the first time an international criminal tribu-
nal has convicted someone of that crime.* Reportedly, Rwanda’s national

56. Seeid. Art. IX, at 175.

57. The invocation was by Bosnia-Herzegovina in its claim before the International Court of Justice
[hereinafter ICJ1 that Yugoslavia (Serbia and Montenegro) committed genocide during the conflict in
Bosnia, in violation of its obligations as a party to the Genocide Convention. At this writing the ICJ has
granted Bosnia’s request for the Indication of Provisional Measures (roughly issue an injunction) and has
ruled that both Bosnia-Herzegovina’s claim and a counterclaim by Yugoslavia are admissible. See Case
Concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosn. & Herz. v. Yugo.), 1993 L.C.J. 325 (Sept. 13); Case Concerning Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Yugo.), 1996 1.C.J. 595 (July
11); Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn.
& Herz. v. Yugo.) (Admissibility of counterclaim by Yugoslavia), 1997 1.CJ.

58. The U.S. reservation to the dispute settlement clause in Article IX of the Genocide Convention
provides that the specific consent of the United States shall be required before a dispute to which the
United States is a party may be submitted to the Court. For the full text of the U.S. resolution of
ratification, see S. Res. 347, 99th Cong., 2d Sess., 132 Cong. Rec. 1377-78 (daily ed. Feb. 19, 1986).
Under the doctrine of reciprocity that governs the jurisdiction of the ICJ, the United States would not be
able to refer a dispute regarding whether another state party had violated its obligations under the Geno-
cide Convention to the Court unless that state party consented to such referral. See Case of Certain Nor-
wegian Loans (Fr. v. No.), 1957 1.C.J. 9 (July 6).

59. See Article 4 of the Statute of the Yugoslavia Tribunal, supra note 7, and Asticle 2 of the Statute
for the Rwanda Tribunal, id.

60, See Marlise Simons, First Genocide Trial of a Bosnian Serb Opens in the Hagues, N.Y. TIMES, July 7,
1998, at A3.

61. Sec William J. Kole, Serb Dies, Ending U.N. Genocide Trizl, PHILA. INQUIRER, Aug. 2, 1998, at
A27.

62. Sez Law of War: Yugoslav Tribunal Starts First Genocide Trial, 14 INT'L ENFORCEMENT L. REP. 335
(Aug. 1998).

63. Sez Barbara Crossette, U.N. Chief Pays a Visit to Tribunal for Rwanda, N.Y. TIMES, May 6, 1998, at
Al3.

64. See James C. MicKinley, Jr., U.N. Tribunal, in First Such Trial Verdict, Convicts Rwandan Ex-Mayor
of Genocide, N.Y. TIMES, Sept. 3, 1998, at A14. For further discussion, see Saca Darehshori, Inching Toward
Justice in Rwanda, N.Y. TIMES, Sept. 8, 1998, at A25.
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courts have convicted some members of the Hutu ethnic group of genocide
under local law.65

The definition of genocide in- the statutes of the two tribunals, however,
tracks the definition in the Genocide Convention. Accordingly, as pointed
out by Ratner and Abrams,% ambiguities in this definition, as well as its
exclusion of protection for political, economic, and social groups, may make
successful prosecution for genocide before the tribunals problematic.

3. War Crimes

The law of war crimes has a long vintage and was arguably already well
established by the time of the Nuremberg Trials.6” As noted earlier in this
Arrticle,®® the Geneva Conventions of 1949, as well as Additional Protocol I,
designate certain “grave breaches”® as universal and extraditable offenses
within the criminal jurisdiction of each state party and require states parties
to search for alleged offenders, submit them for prosecution before their own
coutts, or alternatively, to extradite them to another state party. For its part,
in 1953 the United Nations General Assembly adopted a resolution’ that,
inter alia, reaffirms that war crimes and crimes against humanity are subject
to universal jurisdiction, calls upon states to assist each other in “detecting,
arresting and bringing to trial persons suspected of having committed such
crimes and, if they are found guilty, in punishing them,” and provides that

65. Law of War: Yugoslay Tribunal Starts First Genocide Trial, supra note 62.

66, Sez RATNER & ABRAMS, supra note 9, at 41-44,

67. Sez id. at 78-80.

68. See supra text accompanying notes 27 and 28.

69. The grave breaches defined in the 1949 Geneva Conventions have been usefully summarized by
Waldemar A. Solf. As he notes, the following acts constitute grave breaches if committed in an interna-
tional armed conflict against protected persons and objects:

—in the case of all four Conventions: willful killing, torture, or inhuman treatment, including
biological experiments, willfully causing great suffering or serious injury to body or health;
—in the case of the First, Second and Fourth Conventions: extensive destruction and appro-
priation of property not justified by military necessity and carried out unlawfully and wan-
tonly;
—in the case of the Third Convention: compelling a prisoner of war to serve in the forces of
the hostile power, or willfully depriving him of the rights of fair and regular trial prescribed in
the Convention;
—in the case of the Fourth Convention: unlawful deportation or transfer or unlawful
confinement of a protected person, compelling a protected person to serve in the forces of a
hostile power, or willfully depriving a protected person of the rights of fair and regular trial
prescribed by the Convenrion, and the taking of hostages.
Waldemar A. Solf, War Crimes and the Nuremberg Principle, in NATIONAL SECURITY LAW 359, 376 (John
N. Moore, Frederick S. Tipson, & Robert E Tucner, eds. 1990).

Solf further notes that ““[plrotected persons’ within the meaning of the 1949 Geneva Conventions are
the wounded, sick, and shipwrecked persons of the armed forces, medical personnel, prisoners of war, and
civilians in the power of a party to the conflict of which they are not nations.” Id.

Additional Protocol I, which the United States has not ratified, would add a number of new grave
breaches. For discussion, see 7. at 377-79.

70. Principles of International Co-operation in the Detection, Arrest, Extradition and Punishment of Persons
Guilty of War Crimes and Crimes Against Humanity, G.A. Res. 3074, U.N. GAOR, 28th Sess., Supp. No.
30, at 78, U.N. Doc. A/9030 (1973).
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persons accused of war crimes and crimes against humanity should
be tried in the countries where they committed their crimes, that
states shall cooperate on questions of extraditing such persons and
that states shall not grant asylum to any person who is suspected of
having committed a “crime against peace, a war crime or a crime
against humanity.””!

Although most authorities agree that war crimes may be punished by any
state that obtains custody of alleged offenders under the principle of univer-
sality, war crime cases tried by national tribunals of states other than those of
the nationality of the victim, the accused or the locale of the crime have
been quite rare. The obligation to exercise jurisdiction over grave breaches of
the Geneva Conventions of 1949 extends to neutral states, yet they have
been reluctant to fulfill their obligation.’? Their reluctance to become in-
volved in the trial of war criminals hampers efforts to provide an impartial
tribunal for the trial of these crimes.” '

Beyond the text of the various instruments, the key impediment to suc-
cessful invocation of the humanitarian law of international armed conflict is
likely to be the attitude of the combatants toward prosecutions. States have
proved reluctant to prosecute their own soldiers for war crimes unless they
are especially heinous and publicized, thereby justifying impunity, or a
small administrative punishment, on the exigencies of warfare. Moreover,
they have also hesitated to prosecute the opponent’s soldiers if the opponent
is still holding some of their prisoners, for fear of retaliation. These problems
do not wholly dissipate with the creation of international fora for prosecu-
tions, for the same inertia could render states reluctant to hand over suspects
to such a tribunal .74

The lack of political will or “inertia” to bring the perpetrators of war
crimes to justice has been especially evident in recent years. In such major
conflicts as the Iran-Iraq War (1981-88) and the Soviet intervention in Af-
ghanistan (1981-89), the unannounced policy of the combatants was that of
unrestricted warfare, atrocities were routinely perpetrated by both sides, and
no war crimes trials were ever held. Similarly, although numerous war
crimes were committed by Iraq during the Gulf War, and proposals were
made to establish an international criminal tribunal to try Saddam Hussain

71. In 1968 the General Assembly adopted the Convention on the Non-applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity. G.A. Res. 2391, U.N. GAOR, 23d Sess.,
Supp. No. 18, at 40, U.N. Doc. A/7218 (1968). The Convention has not been widely ratified, however,
in part because apartheid is listed as an example of a crime against humanity.

72. In enacting the War Crimes Act of 1996, Congress made a deliberate decision along these lines.
See supra note 28.

73. One reason for establishing a permanent international criminal court is to provide an impartial
tribunal for the trial of war crimes. For discussion, see REPORT OF THE Task FORCE ON AN INTERNA-
TIONAL CRIMINAL COURT OF THE AMERICAN BAR ASSOCIATION 45-50 (Benjamin R. Civiletti et al,,
eds. 1995).

74. RATNER & ABRAMS, supra note 9, at 91.
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and other Iraqi leaders,” no war trials have been held. Only as the gruesome
atrocities committed in Bosnia were widely publicized, was the pattern of
inaction broken with the establishment of the Yugoslavia Tribunal.”

Moreover, most armed conflicts since World War II have not been be-
tween states but have instead involved non-international conflicts.”” In this
milieu the prosecution of war crimes has been especially difficule.7®

An overarching problem in prosecuting war crimes perpetrated in non-
international conflicts is that states have resisted extending the law of armed
conflict to internal struggles for power because they prefer to deal with those
who rebel against their authority solely under the national law and proce-
dure.” Common Article 3 of the Geneva Conventions of 1949 requires par-
ties to any “armed conflict not of an international character” to apply, “as a
minimum,” certain standards® to “persons taking no active part in the hos-
tilities.” But it is unclear what level of conflict is necessary to trigger these
protections.8* Most important, violations of Common Article 3 do not con-
stitute grave breaches for which criminal responsibility necessarily lies.52

Similarly, Protocol II to the Geneva Conventions of 1949,8 if anything,
reflects a greater unwillingness on the part of states to extend the law of
armed conflicts to non-international conflicts. This is because Protocol II's
threshold of applicability is “significantly higher” than that of Common

75. For discussion of these proposals and why they were ultimately rejected, see INTERNATIONAL
HUMAN RIGHTS: PROBLEMS OF Law, POLICY, AND PRACTICE 968-78 (Richard B. Lillich & Hurst Han-
num eds., 3d ed. 1995).

76. For an excellent discussion of the backdrop to establishment of the Yugoslavia ‘Iribunal, see 1
VIRGINIA MORRIS & MICHAEL P. SCHARF, AN INSIDER’S GUIDE TO THE INTERNATIONAL CRIMINAL
‘TRIBUNAL FOR THE FORMER YuGosLAvIA 17-35 (1995).

77. Seg, e.g., INSURGENCY IN THE MODERN WORLD ix (Bard E. O'Neill, William R. Heaton, & Don-
ald J. Alberts, eds. 1980).

78. For discussion, see RATNER & ABRAMS, s#pra note 9, at 91--101.

79. Seeid. at 92-93.

80. Common Atticle 3 prohibits the following “at any time and in any place whatsoever” with respect
to persons not actively involved in hostilities:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture;
(b) taking of hostages;
(c) outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.”
Geneva Convention for the Amelioration for the Condition of the Wounded and Sick in Armed Forces in
the Field, Aug. 12, 1949, ch.1, art.3, 6 U.S.T. 3114, 75 UN.TS. 31.

81. See RATNER & ABRAMS, supra note 9, at 92.

82, See MORRIS AND SCHARF, supra note 76, at 78. To be sure, in the Tadic case, involving the first
defendant to be tried by the Tribunal, the Yugoslavia Tribunal, while recognizing that Article 2 of its
statute (grave breaches of the Geneva Conventions) applied only to international armed conflicts, decided
that Article 3 of its statute (violations of the customs of wat) applied to war crimes “regardless of whether
they were committed in internal or international armed conflices.” Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, IT doc. IT-94-1-AR 72, p. 68. This conclusion,
however, is highly controversial. For discussion, see MICHAEL P. SCHARF, BALKAN JUSTICE 106-07
(1997).

83. Seesupra note 27.
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Article 3.3¢ As pointed out by Ratner and Abrams, this is demonstrated
“particularly in the requirements of (a)two sets of armed forces,
(b) responsible command, and (c) sufficient control over territory to carry out
sustained operations, none of which is necessarily required for application of
Common Article 3.783

4. Crimes against Humanity

Like aggression, but unlike genocide and war crimes, crimes against hu-
manity have not been the subject of development through widely ratified
multilateral treaties. Hence, development of the law on crimes against hu-
manity has been primarily through customary international law.2¢ This
evolution has resulted in a situation where the precise scope and content of
crimes against humanity are uncertain.8’

As we have seen,38 the Charter of the Nuremberg Tribunal contained the
chasge of crimes against humanity, and this has been described as “the birth
of the modern notion of crimes against humanity.”8 Since the Nuremberg
Trial, however, there has been no definition of crimes against humanity en-
joying universal acceptance.?® Arguably, the most authoritative definition is
that found in the Rome Statute for the International Criminal Court, since
it is the product of deliberations stretching over several years and involving
over 160 countries and numerous nongovernmental organizations and pri-
vate experts.?! Article 7 of the Rome Statute provides:

1. For the purpose of this Statute, “crime against humanity”
means any of the following acts when committed as part of a wide-
spread or systematic attack directed against any civilian popula-
tion, with knowledge of the attack:

(a) Murder;

(b) Extermination;

(¢) Enslavement;

(d) Deportation or forcible transfer of population;

(¢) Imprisonment or other severe deprivation of physical liberty in
violation of fundamental rules of international law;

® Torture;

(2) Rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of com-
parable gravity;

84. RATNER & ABRAMS, supra note 9, at 94.

85. Id.

86. Seeid. at 48-49.

87. Sezid. at 45-48.

88, See supra text accompanying note 47.

89. RATNER & ABRAMS, s#pra note 9, at 46.

90. Se: id. at 48-67.

91. For a history of these deliberations, see generally, Bassiouni, s#pra note 8, at 49-57.
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(h) Persecution against any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender as
defined in paragraph 3, ot other grounds that are universally rec-
ognized as impermissible under international law, in connection
with any act referred to in this paragraph or any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally caus-
ing great suffering, or serious injury to body or to mental or physi-
cal health.

2.. For the purpose of paragraph 1:

(@) “Attack directed against any civilian population” means a
course of conduct involving the multiple commission of acts re-
ferred to in paragraph 1 against any civilian population, pursuant
to or in furtherance of a State or organizational policy to commit
such attack;

(b) “Extermination” includes the intentional infliction of condi-
tions of life, inter alia the deprivation of access to food and medi-
cine, calculated to bring about the destruction of part of a popula-

© tion;

(¢) “Enslavement” means the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the
exercise of such power in the course of trafficking in persons, in
particular women and children;

(d) “Deportation or forcible transfer of population” means forced
displacement of the persons concerned by expulsion or other coet-
cive acts from the area in which they are lawfully present, without
grounds permitted under international law;

(e) “Torture” means the intentional infliction of severe pain or
suffering, whether physical or mental, upon a person in the cus-
tody or under the control of the accused; except that torture shall
not include pain or suffering arising only from, inherent in or inci-
dental to, lawful sanctions;

(f) “Forced pregnancy” means the unlawful confinement, or a
woman forcibly made pregnant, with the intent of affecting the
ethnic composition of any population or carrying out other grave
violations of international law. This definition shall not in any way
be interpreted as affecting national laws relating to pregnancy.

(g) “Persecution” means the intentional and severe deprivation of
fundamental rights contrary to international law by reason of the
identity of the group or collectivity;

(h) “The crime of apartheid” means inhumane acts of a character
similar to those referred to in paragraph 1, committed in the con-
text of an institutionalized regime of systematic oppression and
domination by one racial group over any other racial group or



1999 [Civil Liability for Commission of International Crimes 19

groups and committed with the intention of maintaining that re-
gime;

(i) “Enforced disappearance of persons” means the arrest, detention
or abduction or persons by, or with the authorization, support or
acquiescence of, a State or a political organization, followed by a
refusal to acknowledge that deprivation of freedom or to give in-
formation on the fate or whereabouts of those persons, with the in-
tention of removing them from the protection of the law for a
prolonged period of time.

3. For the purpose of this Statute, it is understood that the term
“gender” refers to the two sexes, male and female, within the con-
text of society. The term “gender” does not indicate any meaning
different from the above.

Article 7 would, at least for the purposes of the Rome Statute, resolve a
variety of issues that have arisen regarding the definition of crimes against
humanity.?? A primary issue has been whether, as in the case of the charge at
Nuremberg, there must be a connection between the crime and armed
conflict. In keeping with the modern trend,?® Article 7 would not require
any such connection.

Another key issue regarding crimes against humanity is how to distin-
guish the crime from, say, the crime of murder as found in national legal
systems around the world. To this end, it has long been agreed that acts
must involve more than isolated instances for them to qualify as crimes
against humanity.®* Rather, such acts must involve either atrocities on a
large scale or a policy of acting in a preconceived and systematic way.®® In
requiring that the acts specified be “committed as part of a widespread or
systematic attack directed against any civilian population, with knowledge
of the attack,” paragraph 1 of Article 7 reflects the generally agreed upon
limitations.?6

Still another issue has been whether the motive behind the crime should
play any role in its definition, i.e., whether the perpetrator must have acted
based on some character trait of the victim.9’ On this issue the authorities
have been split. Some support the proposition that certain acts, such as
murder, torture or deportation, are so atrocious that motive is irrelevant.98
Others argue that all crimes against humanity require the presence of 2 mo-
tive that identifies the victim with a particular racial, religious, political,

92. For a full discussion of these issues, see RATNER & ABRAMS, supra note 9, at 48-67.
93, Seeid. at 56-57.

94, Sezid.at 59.

95. Seeid. at 57.

96. Id. at 59-60.

97. Sezid. at 60.

98. Sezid. at 63-64.
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social, or cultural attribute.?® The Statute for the Yugoslavia Tribunal makes
grounds for commission of the acts relevant only in the case of persecutions,
and not for the other acts listed under the definition of crimes against hu-
manity.% This is also the approach taken under paragraph 1(h) of Article 7
of the Rome Statute for the International Criminal Court.

Finally, there is the issue whether governmental involvement is necessary
to transform a simple crime into a crime against humanity.!®! The majority
view, at least until recently, has been that crimes against humanity require
state action.!92 This is not the approach, however, favored by the Yugoslavia
or Rwanda Tribunal Statutes.!%® The reason for this deviation from the ma-
jority view is that the Security Council recognized that many of the crimes
in Yugoslavia and Rwanda had been committed by persons not associated
with a recognized state.!® Similarly, the Rome Statute for the International
Criminal Court does not require the presence of state action.1%

5. Some General Observations Regarding the Prosecution of Core Crimes

As noted above, for a variety of reasons, states have been unwilling or un-
able to prosecute perpetrators of the core crimes, at least since the Nurem-
berg and Tokyo Trials. It remains to be seen whether the Yugoslavia and
Rwanda Tribunals prove to be successful instruments for such prosecutions.
As for the Rome Starute for the International Criminal Court, it is difficult
not to be pessimistic. Assuming that the statute is widely ratified—a ques-
tionable proposition—there are provisions in the statute that may constitute
insurmountable barriers to the court’s effectiveness.106

99, Sezid.
100. Article 5 of the Statute of the Yugoslavia Tribunal, supra note 7, provides:
The International Tribunal shall have the power to prosecute persons responsible for the fol-
lowing crimes when committed in armed conflict, whether international or internal in charac-
ter, and directed against any civilian population:
(a) murder;
(b) extermination;
(c) enslavement;
(d) deportation;
(e) imprisonment;
(f) torture;
(8) rapg;
(h) persecutions on political, racial and religious grounds;
(I) other inhumane acts.
101. See RATNER & ABRAMS, supra note 9, at 64-67.
102. See id. at 66-67.
103. See Statute of the Yugoslavia Tribunal, Art. 5, Statute of the Rwanda Tribunal, Art. 3, supra note
7.

104. See RATNER & ABRAMS, supra note 9, at 66.

105. Note that paragraph 2(a) of Article 7 of the Rome Statute, supra note 1, defines “[a]etack di-
rected against any civilian population” as “a course of conduct involving the multiple commission of acts
referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of a state or
organizational policy to commit such attack.” (emphasis added)

106. For journalistic comment, see A Weak International Conrt, N.Y. TIMES, July 27, 1998, at A16,
and James Blitz, Diplomats Deliver Judgment On New War Crimes Court, FIN. TIMES, July 20, 1998, at 13,
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For example, in order to gain France’s approval of the statute,'?’ there is a
provision that allows states parties to “opt out” of the court’s jurisdiction
over war crimes for a seven year period after they become a party to the stat-
ute.1%8 The most disabling aspect of the Rome Statute, however, is the con-
sent regime that limits the court’s jurisdiction.!? As a precondition to the
court’s exercise of jurisdiction over any of the four core crimes,'1? either the
state where the alleged crime took place, or the state of nationality of the
alleged offender, must give its consent,!!! either by becoming a party to the
court’s statute or on an ad hoc basis.!!2 The practical effect of this limitation
on the court’s jurisdiction is that only someone who commits genocide,
crimes against humanity, or war crimes on foreign soil might possibly come
within the jurisdiction of the court. In most cases, such people commit these
crimes within their own territory and against their own countrymen. Also,
more often than not these crimes are state sponsored and therefore the neces-
sary state consent would not be forthcoming.!'3 These perpetrators would
even be able to travel freely without fear of being subject to an arrest war-
rant from the court.!4

Despite these limitations on the ability of the permanent international
criminal court to function, for some observers in the United States, these are
not enough. To them the United States must not only refrain from ratifying
the court’s statute, it must also aggressively oppose the court’s establish-
ment and bring substantial pressure to bear against other countries to ensure
that they do not become parties to the court’s statute.!!>

107. See Stanley, supra note 1.

108, Sez, supra note 1, Are. 124 of the Rome Statute.

109. Sez supra note 1, Are. 12 of the Rome Statute.

110. The consent regime of the International Law Commission’s 1994 draft statute for an interna-
tional criminal court did not apply to the crime of genocide. As to genocide the court could exercise
jurisdiction over a charge of genocide if a state party to the statute, which was also a party to the Geno-
cide Convention, lodged a complaint with the prosecutor alleging that a crime of genocide appeared to
have been committed. In every other case where a complaint was brought by a state party to the statute,
the court could exercise jurisdiction only with the consent of the state which had custody of the suspect
and the state on the territory of which che act in question had occurred. See Articles 21 and 25 of the
Draft Statute For An International Criminal Cours, Report Of The International Law Commission On The Work
Of Iis Forty-Sixth Session, U.N. GAOR, 49th Sess., Supp. No. 10, at 43-161, UN Doc. A/49/10 (1994)
[hereinafter International Law Commission Repors}. For comment, see James C. Crawford, The ILC Adopts a
Statute for an International Criminal Court, 89 AM. J. INT'L L. 404 (1995).

111. Sezsupra note 1, Art. 12(2) of the Rome Statute,.

112, Id. Art. 12(3).

113. See A Weak International Court, supra note 106.

114, Seeid.

115. Sez Jesse Helms, Slay This Monster, FIN. TiMEs, July 30, 1998, at 12. According to Senator
Helms, who is chairman of the U.S. Senate Foreign Relations Committee, the Clinton administration
should give assurances that:

o The U.S. will never vote in the Security Council to refer a case to the court.

¢ The U.S. will provide no assistance whatsoever to the coure, either in funding, in kind con-
tributions or other legal assistance.

¢ The U.S. will not extradite any individual to the court or, directly or indirectly, refer a case
to the court.
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For both national and international tribunals, in cases involving the core
crimes, there ate often substantial obstacles to obtaining custody of the al-
leged offender and evidence sufficient to lead to a conviction.!1¢ Extradition
is the most formal of the processes by which a tribunal obtains jurisdiction
over offenders located outside its jurisdiction.!? It is also the process most
protective of the rights of the alleged offender.!'® At the same time it is a
process that may not be available!'? or that may be ineffective.?0 As a con-
sequence more informal methods of rendition, such as deportation or exclu-
sion, may be utilized.?! If these methods are unavailable, illegal (under in-
ternational law) methods, such as kidnapping, may be employed.1?2

For national tribunals the mechanisms for obtaining evidence abroad for
use in criminal proceedings are, if anything, weaker and less satisfactory
than those for obtaining custody of an accused. These include letters roga-
tory (formal requests to a foreign court) and mutual legal assistance treaties,
which obligate parties to take certain steps to cooperate with and assist each
other.12

In contrast both the Yugoslavia and Rwanda Tribunals have extraordinary
powers, conferred by the Security Council, to obtain custody of defendants
and evidence.!?* Nonetheless, both tribunals have encountered significant
resistance to their efforts toward this end.!?> Moreover, investigators for the
tribunals have discovered that much of the evidence they have uncovered is
insufficient for the pusposes of criminal prosecution.!26

® The U.S. will include in all of its bilateral extradition treaties a provision prohibiting a
treaty partner from extraditing U.S. citizens to this coutt.

® The U.S. will renegotiate every one of its status of forces agreements to include a provision
that prohibits a treaty partner from extraditing U.S. soldiers to this court, and not station
forces in any country that refuses to accept such a prohibition.

e The U.S. will not permit a U.S. soldier to participate in any Nato, U.N. or other intetna-
tional peacekeeping mission until the U.S. has reached agreement with all of our Nato allies
and the U.N. that no U.S. soldier will be subject to the jurisdiction of this court.

116. For general discussion, see RATNER & ABRAMS, supra note 9, at 220-26. For an excellent general
survey, see Ethan A. Nadelman, The Evolution of United States Involvement in the International Rendition of
Fugitive Criminals, 25 N.X.U. J INT'L L. & PoL. 813 (1993).

117. Sez RATNER & ABRAMS, supra note 9, at 220; see also Nadelmann, s#pra note 116, at 814,

118. Sez JouN E MURPHY, PUNISHING INTERNATIONAL TERRORISTS: THE LEGAL FRAMEWORK FOR
PoLicy INITIATIVES 80-84 (1985).

119. Sez Nadelmann, supra note 116, at 814.

120. Seeid.

121. See id. at 857-68.

122, Sez id. at 868-82.

123. Sez RATNER & ABRAMS, supra note 9, at 221-23, For an extensive discussion of mutual legal as-
sistance treaties (MLATS), see Bruce Zagaris & Jessica Resnick, The Mexico-U.S. Mutnal Legal Assistance in
Criminal Matters Treaty: Another Step Toward the Harmonization of International Law Enforcenicnt, 14 ARiz, J.
INT'L & CoM. L. 1 (1997).

124. See RATNER & ABRAMS, s#pra note 9, at 223-25.

125. Sezid. at 224-25.

126. Sezid.at 219.



1999 /Civil Liability for Commission of International Crimes 23

B. Acts of Terrorism and Torture

The past year has seen terrorist bombings of U.S. embassies in Nairobi,
Kenya, and Dar es Salaam, Tanzania, that have resulted in large numbers of
persons killed or seriously wounded.'?” Interestingly, until recently, terrorist
bombings—unlike other manifestations of terrorism, such as aircraft hi-
jacking or sabotage, attacks on internationally protected persons, including
diplomats, hostage taking, and the theft of nuclear material—were not cov-
ered by any multilateral treaty that required states parties to criminalize
such activity under their domestic law.128 On December 15, 1997, however,
the United Nations General Assembly adopted by consensus an Interna-
tional Convention for the Suppression of Terrorist Bombings, which will
enter into force thirty days after the twenty-second state party has ratified
it.129

In contrast, as already noted, the Rome Statute of the International
Criminal Court does not include any manifestations of terrorism within the
court’s jurisdiction. The 1994 ILC draft statute would have provided for
such coverage!3? but these provisions, as well as others that would have cov-
ered other international crimes including torture, were dropped and do not
appear in the Rome Statute.!3!

For its part, depending on the circumstances in which it is committed,
torture may qualify as a war crime or a crime against humanity. Torture may
also qualify as an independent crime outside of the context of armed conflict

127. As of August 12, 1998, the combined death toll from the bombings was 250, and wounded
5500. N.Y. TiMES, Aug. 13, 1998 at A8.

128. Until recently, there was no realistic possibility to reach agreement on a convention that would
criminalize terrorist bombings because of widespread support in the United Nations General Assembly
for wars of national liberation in which “freedom fighters” regularly employed such tactics. For general
discussion, see John . Murphy, The Future of Multilateralism and Efforts to Combat International Terrorism,
25 CoLuM. J. TRANSNAT'L L. 35 (1986).

129. International Convention for the Suppression of Terrorist Bombings, U.N. GAOR 6th Comm.,
52d Sess., Annex, Agenda Item 152, 72d plen. mtg, at 1, U.N. Doc. A/52/653 (1997) {heremafter Inter-
national Bombing Convention].

130. See International Law Commission Report, supra note 110, Art. 20(e), at 70.

131. The United States opposed the inclusion of crimes other than the core crimes (excluding aggres-
sion) within the jurisdiction of the international criminal court. Sez, e.g., Report of the Preparatory Committee
on the Establishment of an International Criminal Court, UN. GAOR, 51st Sess. Supp. No. 22, 27, U.N.
Doc. A/51/22 (1996); Statement by Ambassador Bill Richardson, United States Representative to the
United Nations, on Agenda Item #150, the Establishment of an International Criminal Court, in the
Sixth Committee, October 23, 1997, U.S.UN. Press Rel. #188-(97) (Oct. 23, 1997). Some arguments
against the inclusion of terrorism are that these prosecutions would require enormous resources beyond
the capacity of an international criminal court and could undermine national investigations. In contrast,
some arguments in favor of inclusion of terrorism are that acts of international terrorism clearly qualify as
the most serious crimes of concern to the international community as a whole and that terrorism is a
crime occurring with some frequency; therefore, the need for a permanent international criminal court as
a forum in which to prosecute such crimes is apparent. Since all crimes within the court’s jurisdiction
would require significant resources for their prosecution, acts of terrorism cannot justifiably be singled
out as 2 unique drain on resources. Finally, it is argued that inclusion of terrotism would not undermine
national investigations in view of the court’s obligation to proceed only when national courts are unavail-
able or ineffective, and in a manner that supports rather than undermines national efforts.
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or crimes against humanity.!32 It is also generally agreed that prohibitions
against torture constitute jus cogens norms.133

Despite the presence of these relatively elaborate legal frameworks, efforts
to prosecute and punish acts of terrorism and torture have faced considerable
obstacles.

1. Acts of Terrorism

This Section of the Article addresses the issue of prosecuting and punish-
ing acts of terrorism rather than “terrorism” as such. For a variety of reasons
neither the United Nations nor its specialized agencies has been able to
agree on a definition of international terrorism.!34 Partly as a result the
United Nations has also been unable to agree on a single convention on the
legal control of terrorism. Rather, the United Nations has adopted a piece-
meal approach to the problem through the adoption of separate conventions
aimed at suppressing aircraft hijacking,!3> unlawful acts against the safety of
civil aviation,!36 or of airports serving international civil aviation,!?? attacks
against internationally protected persons, including diplomats,!38 the taking
of hostages,'?® unlawful acts against the safety of maritime navigation,M° the
theft of nuclear material,’! the use of plastic explosives,!¥? and, most re-
cently, terrorist bombing.143

Although these treaty provisions are often loosely described as “antiterrorist,”
the acts themselves that they cover are criminalized regardless of whether, in a
particular case, they could be described as “terrorism.”44 Whether the crimes

132, Sez RATNER & ABRAMS, supra note 9, at 110.

133. Siderman de Blake v. Republic of Argentina, 965 F. 2d 699, 71418 (9th Cir. 1992), cert. denicd,
507 U.S. 1017 (1993); RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 702 cmt. n. (1987).

134. Se John E Murphy, Defining International Tervorism: A Way Out of the Quagmire, 19 Isr. Y.B. HuM.
RTs. 13, 14-18 (Yoram Dinstein ed., 1989).

135. Convention on Offenses and Certain Other Acts Committed on Board Aircraft, cutered inty force
Dec. 4. 1969, 20 US.T. 2941, TIA.S. No. 6768, 704 U.N.T.S. 219; Convenrion for the Suppression of
Unlawful Seizure of Aircraft (Hijacking), Oct. 14, 1971, 22 U.S.T. 1641.

136. Convention for Suppression of Unlawful Acts Against the Safety of Civil Aviation (Sabotage), en-
tered into force Jan. 26, 1973, 24 U.S.T. 564, T1.A.S. No. 7570, 974 UN.TS. 178.

137. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation, entered into force Feb. 24, 1988, reprinted in 27 1L.M. 627 (1988).

138. Convention on Prevention and Punishment of Crimes against Internationally Protected Persons,
Including Diplomatic Agents, s#pra note 15.

139. International Convention against the Taking of Hostages, U.N. GAOR 6th Comm., 34th Sess.,
Supp. No. 39, Annex, Agenda Item 113, at 23, U.N. Doc A/C.6/34/L.23 (1979).

140. Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,
March 10, 1988, S. TReATY Doc. No. 101-1 (1988), reprinted in 27 LLM. 672 (1988); Protocol for the
Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the Continental Shelf, id.,
27 1L.M. 685 (1988).

141. Convention on the Physical Protection of Nuclear Materials, Oct. 26, 1979, T..A.S. No. 11080.

142. See International Controls to Regulate Plastic Explosives Adopted in Montreal, UN. CHRONICLE, June
1991, ac 32.

143. Ses International Bombing Convention, s#prz note 129.

144. For further discussion, see Murphy, The Future of Multilateralism and Efforts 1o Combat International
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«

covered by the antiterrorist conventions may be classified as “international
crimes” is debatable.}4> At the least, the antiterrorist conventions establish a
legal framework for states parties to cooperate toward punishment of the
petpetrators of these crimes. They also create a system of universal jurisdic-
tion over these crimes for states parties and, in the case of those conventions
that have been ratified by a large number of states,!4¢ they may have con-
tributed to the establishment of a system of universal jurisdiction available
to all states.

There is at least anecdotal evidence to support the claim of the U.S. Gov-
ernment, made with respect to the year 1997, that “[clontinuing a positive
trend of recent years, more terrorists are being apprehended, put on trial,
and given severe prison terms for their crimes.”14” Moreover, in considerable
part, this positive trend is the result of an “antiterrorist campaign promoted
by the U.S. government.”’#® This campaign has included, among other
things, intensive exchanges of information among police and intelligence
agencies, pressure on foreign governments to adopt tougher antiterrorist
policies, the conclusion of new, and the revision of old, extradition treaties
and mutual legal assistance treaties (MLATS), greater use of such “irregular”
methods of rendition as deportation and exclusion, the conclusion of
antiterrorist conventions, the passage of legislation with extraterritorial
reach, and the tightening of security for U.S. embassies abroad and govern-
ment buildings at home.!4?

A major difficulty in evaluating whether efforts to prosecute and punish
international terrorists have been successful is that, “with the exception of
data on the extradition and prosecution of aircraft hijackers and saboteurs,
compiled by the International Civil Aviation Organization and the U.S.
Pederal Aviation Administration, reliable data on the extradition, prosecu-
tion and punishment of those who commit international crimes are not
available.”150 In any event, current trends in terrorism may make the prose-
cution of these crimes more difficult. Specifically, the number of aircraft hi-
jackings and hostage takings, previously favored manifestations of terrorism
that fairly often resulted in apprehension of the perpetrator, have declined,
but bombings that result in large number of casualties and the escape of the

Tervorism, supra note 128, at 37-38.

145, See supra text accompanying notes 10-13.

146. Sez supra text accompanying note 14.

147. U.S. DEPARTMENT OF STATE, PATTERNS OF GLOBAL TERRORISM: 1997, at iii (1998).

148. Nadelman, supra note 116, at 878-79.

149. The security at the U.S. Embassy in Nairobi, Kenya, was reportedly grossly inadequate. Se
James C. McKinley, Jr., Security Flaws Left Embassy in Nairobi Open to Attack, N.Y. TIMES, Sept. 9, 1998,
at AG.

150. Sez MURPHY, supra note 10 at 378. This conclusion was recently reaffirmed through an informal
survey of various sources, including a telephone conversation by my research assistant with David
Johnston of the New York Times, who reported that there was no systematic data on the prosecution and
punishment of terrorism in the Times dara bank or in any other source he was able to find.
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perpetrators are on the increase.’’! Also, as noted in the New York Times,!52
there have been major attacks against Americans in the 1980s and the 1990s
where the terrorists were either not identified or, if identified, were not
prosecuted or punished, sometimes because of the failure of the governments
of other countries to cooperate.

2. Torture

There is a wide range of international legal instruments that implicitly or
explicitly prohibit torture.!’® Until recently, these instruments simply im-
posed obligations on states to refrain from and to take preventive action
against the practice.’ In' 1975, however, the United Nations General As-
sembly adopted the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.!>> This landmark declaration takes the vitally important steps
of defining “torture,” calling upon states to ensure that all acts so defined are
criminal offenses under their criminal law, and providing for redress and
compensation for the victims. This declaration was followed by the General
Assembly’s adoption in 1984 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.!5¢ As of September
1, 1998, 106 states were parties to the Torture Convention.!57

The Torture Convention’s definition of torture is generally regarded as the
most authoritative.!’® Under the Convention torture is defined as:

" [Alny act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession,

151. See Robin Wright, A '93 Pentagon Report Held Predictions on Tervorism, PHILA. INQUIRER, Aug. 10,
1998, at A7.

152. Sez David Johnston & Philip Shenon, A Scorecard on Terrorist Astacks, N.Y. TiMes, Aug. 9, 1988,
at WKS. See also, Tim Weiner, Sophisticated Terrorists Pose Daunting Obstacle, N.Y. TiMES, Aug. 13, 1998,
at A8.

153. For discussion, see Amnesty International, Torture as Policy, HUMAN RIGHTS IN THE YWORLD
CoMMUNITY 79 (Richard Pierre Claude & Burns H. Weston, 2d ed. 1992).

154. For example, Universal Declaration of Human Rights, art. 5, G.A. Res. 2174, U.N. GAOR, 2d
Sess., 177th plen. mtg. at 71, 73, U.N. doc. A/810 (1948) states that: “No one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment.” Arguably, this originally nonbind-
ing Declaration now has binding effect as its principles have achieved such a degree of acceptance that
they constitute general principles of law recognized by all civilized nations. For discussion, sce, e.g.,
Egon Schwelb, The Influence of the Universal Declaration of Human Rights on International and National Law,
1959 AM Soc’y INT’L L. Proc. 217 (1959).

155. Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment, G.A. Res. 34/52, U.N. GAOR, 39th Sess., Supp. No.
34, at 91, U.N. Doc. A/10034 (1975).

156. Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punish-
ment, G.A. Res. 39/46, UN. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc. A/39/51 (1984)
[hereinafter Torture Convention]. B

157. According to information supplied by the Office of the Assistant Legal Adviser for Treaty Af-
fairs, Department of State.

158. Se¢ RATNER & ABRAMS, supra note 9, at 111.
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punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or
a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instiga-
tion of or with the consent or acquiescence of a public official or
other person acting in an official capacity. It does not include pain
or suffering arising only from, inherent in or incidental to lawful
sanctions.!?

The Convention does not permit any “exceptional circumstances what-
ever” to be invoked as a justification of torture.16? The scope of its definition
of torture, however, is a matter of some ambiguity. It is clear that the list of
purposes for which the severe pain is inflicted on the victim is illustrative
only!6! and that the perpetrator of the torture need not be a public official,
although a public authority must have ordered or acquiesced in the ac-
tion.'62 Precisely what situations would be covered by the Convention’s
required nexus to official conduct is less clear. It would appear that the
Convention does not address torture committed by a purely private
group.163

The Convention contains a number of provisions designed to enhance the
prospects for prosecution of those who engage in torture. Each state party is
required to “ensure that all acts of torture are offenses under its criminal
law”164 and that it is able to exercise jurisdiction over an alleged offender
when it decides not to extradite him.!%> The choice of whether to excradite
or prosecute is up to the state party where an alleged offender is found.166
Each state party is also required to “ensure in its legal system that the victim
of an act of torture obtains redress and has an enforceable right to fair and
adequate compensation.” ¢’ As we shall see later in this Article,!%8 there is
some evidence that the drafters of the Convention intended that this provi-
sion would apply only to torture that took place in the territory of the
state party awarding compensation and would have no extraterritorial ap-
plication.

Torture is a practice that has been widely employed throughout the ages
and, according to reports, continues to be employed extensively.!%? None-
theless, there appears to be a general consensus today that it constitutes both

159. Torture Convention, suprz note 156, Art. 1, at 197.
160. Id. Art. 2(2).

161, Sez RATNER & ABRAMS, supra note 9, at 111.

162. Seeid.

163. Secid.ac 112-13.

164. Torture Convention, s#prz note 156, are. 4(1), ac 198.
165. Id.,art. 5(2).

166. Id.,art. 7(2).

167. Id., art. 14(1).

168. Sez infra text accompanying notes 225-226.

169. Ses, e.g., Torture as Policy, supra note 153.
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a tort!’® and a crime!”! under international law. Yet there is little evidence
that the crime is prosecuted in national courts and less evidence that the
Torture Convention has enhanced the prospects for such prosecution.!’?
Moreover, as noted above,!”? the Rome Statute of the International Criminal
Court does not include torture in the list of crimes over which the court
would have jurisdiction. Nor is torture listed as a separate crime in the Stat-
utes of the Yugoslavia and Rwanda Tribunals.

The lack of prosecution for torture may be due in large part to the re-
quired nexus between the crime and official conduct. No state proclaims a
right to torture. On the contrary, torture is a crime under virtually all na-
tional legal systems. When torture does occur the standard response of the
government of the country where it takes place is to deny its existence.
Holding a trial of an alleged offender would probably reveal government
involvement. The problem is similar in this respect to cases of genocide.174

III. CIVIL LIABILITY FOR INTERNATIONAL CRIMES:
CURRENT LAW AND PRACTICE

When considering the possibility of civil liability for the commission of
international crimes, it is important to make two distinctions. First, im-
posing civil liability against individuals differs greatly from imposing it
against governments. As we shall see, in the U.S. context, there is a history,
albeit limited, of suits that have been successful in seeking to hold individu-
als civilly liable for the commission of international crimes. In contrast, the
history of successful suits against governments for the commission of inter-
national crimes abroad begins with the year 1996. Second, it is important to
distinguish between obtaining a judgment of liability for international
crimes and seeking to collect on such a judgment. In suits against individu-
als and governments, plaintiffs have encountered extreme difficulties in col-
lecting on their judgments.

There is no special difficulty in bringing a civil suit against individuals
who commit an international crime in the United States, although collect-

. 170. The most thorough discussion of this issue is found in Judge Irving Kaufman’s landmark deci-
sion in Filartiga v. Pena-lrala, discussed further at infrz note 181. There Judge Kaufman decided that
U.N. actions, coupled with provisions in regional human rights treaties and court decisions, national
constitutions and laws, and the writings of jurists confirm that torture constitutes an international tort
under customary international law and establish that “for purposes of civil liability, the torturer has
become—like the pirate and slave trader before him——bossis bumani generis, an enemy of mankind.” Id. at
890.

171. For a view that the Toreure Convention does not establish torture as a crime under international
law bur only obligates states parties to make it a crime under their national laws, see William T.
D'Zurilla, Individual Responsibility for Torture under International Law, 56 TuL. L. RBv. 186, 210-14
(1981). This is, however, 2 minority view. Sez¢ RATNER & ABRAMS, s#pra note 9, at 110.

172. For example, there have been no prosecutions under the legislation implementing U.S. obliga-
tions under the Torrure Convention, 18 U.S.C.A. § 2340 (West Supp. 1998), and a survey of the litera-
ture disclosed no reported cases of requests for extradition or prosecutions in torture cases,

173. Seesupra note 1, Rome Statute, Art. 5.

174. See supra text accompanying notes 53—58.
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ing on the judgment may be difficult if the defendant has no assets in the
United States. Civil suits against governments who commit international
crimes in the United States also should encounter no special difficulty, excepr
at the enforcement of judgment stage. Even if the government has assets in
the United States, the obstacles to executing a judgment against them may
be insurmountable.

Civil suits for the commission of international crimes outside of the
United States, on the other hand, have given rise to great controversy and
are the primary focus of this Article. Although it has not been consistent in
this respect, the U.S. Government has usually been unenthusiastic about
civil suits against individuals who commit international crimes abroad. It
has been more adamant in its opposition to suits against governments who
sponsor the commission of international crimes abroad filed in U.S. courts.

In the following section we examine arguments for and against the use of
civil suits as an alternative to criminal prosecution of international crimes.
We begin with a consideration of civil suits against individuals and then
turn to civil suits against governments.

A. Civil Suits against Individuals

Although the legal systems of other countries may afford opportunities to
bring civil suits against those who commit interpational crimes abroad,
these have apparently been few and largely unsuccessful.!’ In any event the
United States has by far the most extensive experience with such suits,
which have been based primarily on an ambiguous statute called the Alien
Tort Claims Act!'76 and the Torture Victim Protection Act of 1991.177

The Alien Tort Claims Act provides that “[tlhe district courts shall have
original jurisdiction of any civil action by an alien for a tort only, committed
in violation of the law of nations or a treaty of the United States.” There is
no requirement under the statute that plaintiffs prove that the act in ques-
tion constitutes a crime as well as a tort under the “law of nations” but many
of the acts forming the basis for suits under the statute have constituted in-
ternational crimes as well as international torts.l’® In order for the federal
courts to have subject matter jurisdiction, plaintiffs must demonstrate that

175, Sez RATNER & ABRAMS, supra note 9, at 204 n.38. There have been criminal investigations of
gross human rights violations committed in Argentina and Chile undertaken by Spanish judges, as well
as a trial of a resident Sudanese doctor in Scotland for alleged acts of torture inflicted upon detainees in
the Sudan. There is some possibility that these actions could result in compensation for victims or their
personal representatives. For brief discussion, see Jennifer Green & Paul L. Hoffman, Litigation Update, in
ACLU INTERNATIONAL CIvIL LIBERTIES REPORT 50, 55 (May 1998); Joan Fitzpatrick, The Role of Do-
mestic Courts in Enforcing International Human Rights Law, in GUIDE TO INTERNATIONAL HUMAN RIGHTS
Pracrice (Hurst Hannum, ed., 3d ed. forthcoming).

176. 28 U.S.C. § 1350 (1994).

177. Torture Victim Protection Act of 1991, Pub. L. No 102-256, 106 Stat. 73 (1992).

178. See, e.g., Kadic v. Karadzic, 70 E 3d 232 (2d Cir. 1995) (genocide); Abebe-Jira v. Negewo, 72 E
3d 844 (11th Cir. 1996) (torture); Doe v. Islamic Salvation Front, 993 E Supp. 3 (D.D.C. 1998) (crimes
against humanity).
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they are aliens, that the defendant is responsible for a tort, and that the tort
violates the law of nations or a treaty to which the United States is a party.!”?

Until 1980 the Alien Tort Claims Act was seldom invoked and was an
“obscure basis for U.S. federal court jurisdiction.” In that year, however,
the situation changed dramatically when the Second Circuit Court of Ap-
peals handed down its decision in Filartiga v. Pena-Irala.'8! There, in the
context of a suit brought by the family of a Paraguayan man who had been
tortured to death against the alleged perpetrator, also a Paraguayan, while he
was in the United States, the court found that the Alien Tort Claims Act
afforded it subject matter jurisdiction and, as we have previously seen,!3?
went on to hold that torture was a violation of the law of nations within the
meaning of the statute.183

Shortly after Judge Irving Kaufman’s decision, his interpretation of the
Alien Tort Claims Act was challenged by Judge Robert Bork in a concurring
opinion of the Court of Appeals for the District of Columbia Circuit in Té/
Oren v. Libyan Arab Republic.'%% In Filartiga, the court had interpreted the
phrase “in violation of the law of nations” as referring to “international law
not as it was in 1789 {the date of the statute], but as it has evolved and ex-
ists among the nations of the world today.”'®% To the contrary, Judge Bork
interpreted this phrase as referring only to the law of nations as it stood in
1789.186 Additionally, Judge Kaufman interpreted the Act as providing a fed-
eral cause of action for violations of international law falling under it.!87 Per con-
tra, Judge Bork would require that the treaty provision or customary interna-
tional law norm in question explicitly grant individuals a “cause of action.”188

Significantly, the U.S. Departments of Justice and State filed an Amicus
Curiaze memorandum in Filartiga supporting the position adopted by Judge
Kaufman. After the Te/ Orer decision, however, the Department of Justice
adopted Judge Bork’s “cause of action” approach in a Memorandum for the
United States as Amicus Curiae in a suit pending before the Ninth Circuit.!8?
Although the Ninth Circuit'® and other circuits!®! have rejected this view,

179. See RATNER & ABRAMS, supra note 9, at 205.

180. Id.

181. G630 E 2d 876 (2d Cir. 1980).

182. Seeid.

183. Sezid. at 884.

184. 726 E2d 774, 798-823 (D.C. Cir. 1984).

185. Filartiga, 630 E2d at 881.

186. See Tel-Oren, 726 F.2d at 812-16.

187. SezFilartiga, 630 E2d at 887.

188. Se Tel-Oren, 726 F. 2d ac 801, 804-19.

189. The Department of Justice submitted its memorandum in Trajano v. Marcos, No. 86-207, slip
op. (D. Haw. July 18, 1986), appeal docketed No. 86-2448 (9th Cir. Aug. 20, 1986). For discussion of
this memorandum and opposition to it, see LILLICH & HANNUM, s#prz note 75 at 156-57.

190. See Trajano v. Marcos, No. 86-2448, 1989 WL 76 894 (9th Cir. July 10, 1989); Hilao v. Marcos,
25 F. 3d 1467, 147576 (9th Cir. 1994).

191. Seg, e.g., Doe v. Islamic Salvation Froat, 993 F Supp. 3, 8 (D. D.C. 1998); Abebe-Jira v. Negewo,
72 B3d 844, 84648 (11th Cir. 1996); I Re Estate of Ferdinand Marcos, Human Rights Licigacion, 25
E3d 1467, 1475 (9¢h Cir. 1994); Xuncax v. Gramajo, 886 E. Supp. 162, 179 (D. Mass. 1995).
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it has never been considered by the U.S. Supreme Court. Nonetheless, at
least for acts of torture and extrajudicial killing, Judge Bork’s approach was
rejected by the passage of the Torture Victim Protection Act in 1992.

The Torture Victim Protection Act of 199192 authorizes civil suits
against persons who, under the color of law of any foreign nation, torture or
summarily execute another person. As pointed out by Ratner and Abrams,
the Torture Victim Protection Act has four basic requirements:

(1) the defendant must have committed torture or an extrajudicial
killing; (2) the defendant must have acted under actual or apparent
authority, or color of law, of a foreign nation; (3) the plaintiff must
be a victim, their legal representative, or a person who may be a
claimant in a wrongful death action; and (4) the plaintiff must
have exhausted remedies in the country where the conduct giving
rise to the claim occurred.1%? '

Unlike the Alien Tort Claims Act, the Torture Victim Protection Act does
not limit its coverage to alien plaintiffs. On the other hand, the Act has been
interpreted as “not intended to trump diplomatic and head-of-state immu-
nities.”194

Although bringing suits under the Alien Tort Claims Act and the Torture
Victim Protection Act is “fraught with obstacles,” a number of earlier and
recent cases have awarded judgments in favor of the plaintiffs for substantial
compensatory and punitive damages.!%’ Arguably, however, these judgments
have been largely pyrrhic victories, because usually the plaintiffs in these
actions have been unable to collect on their judgments.

To be sure, even if there is no recovery of a judgment, there may be other
reasons for pursuing such litigation. For example, as stated by Ratner and
Abrams: '

While civil suits do not lead to the same degree of accountability
as a criminal process, they do offer a way of seeking justice and
represent one form of authoritative adjudication of legal issues re-
lating to human rights violations. Even if defendants flee the juris-
diction, such suits still bring attention to past atrocities, provide
victims with a forum to present their claims, and deprive the de-
fendants of foreign refuge in the countries where the cases are

192. See supra note 177.

193. RATNER & ABRAMS, supra note 9, at 207.

194, Lafontant v. Aristide, 844 E Supp. 128, 138 (E.D.N.Y. 1994) (extrajudicial killing action
against exiled president of Haiti dismissed on head-of-state immunity grounds).

195. Se, eg., Abebe-Jira v. Negewo, 72 E3d 844 (11th Cir. 1996) ($200,000 compensatory damages
and $300,000 in punitive damages); Xuncax v. Gramajo, 886 E Supp. 162 (D. Mass. 1995) (10 plaintiffs
awarded a total of $47.5 million in compensatory and punitive damages); Mushikiwabo v. Barayagwiza,
No. 94-3627, 1996 WL 164496 (S.D.N.Y. 1996) (five plaintiffs awarded a total of $104 million in
compensatory and punitive damages).
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brought. Moreover, obtaining a judgment against the defendant
affords the plaintiff an opportunity to pursue any of the defen-
dant’s assets uncovered in jurisdictions willing to enforce the
judgment.196

It is unclear to what extent foreign jurisdictions would be willing to enforce
judgments in these cases. Even in ordinary tort and commercial cases it may
be difficult to enforce U.S. court decisions abroad.!9? These difficulties could
be greatly compounded in Alien Tort Claims Act and Torture Victim Pro-
tection Act cases.198 Perhaps in part because of these difficulties, there have
been very few attempts to enforce such judgments abroad.1%?

B. Civil Suits against Governments

As we have seen, in many cases—especially those involving the three core
crimes of genocide, war crimes and crimes against humanity, torture, and, to
a lesser extent, acts of terrorism—the crime in question is committed by
government agents or at Jeast is sponsored by a government.2%0 Nevertheless,
only rarely have governments been held liable for the commission of interna-
tional crimes. Recently, however, the situation has changed dramatically,
especially in U.S. courts.

Before turning to a consideration of the evolving situation in the United
States, it is useful to note the prospects for holding states civilly liable
through the processes of international law and international institutions.
The norms prohibiting the crimes in question clearly are peremptory or jus
cogens rules and give rise to rights and obligations ergz omnes, that is, all
states have an interest in the protection of the rights involved.?! As to such
erga omnes norms all States can take peaceful steps to induce compliance.
They can protest, make claims through diplomatic channels, or bring suit if
they can satisfy the jurisdictional requirements of the International Court of
Justice or of some relevant system of arbitration. In practice, however, states
seldom take such steps. For example, although the Genocide Convention has
been in force since 1951, no steps to induce compliance with it were taken
until March 20, 1993 when Bosnia-Herzegovina brought its action against

196. RATNER & ABRAMS, supra note 9, at 211.

197. For consideration of many of these difficulties, see Symposium, Enforcing Judgments Abroad: the
Global Challenge, 24 BROOKLYN J. INT'L L. 1 (1998); ENFORCING FOREIGN JUDGMENTS IN THE UNITED
STATES AND UNITED STATES JUDGMENTS ABROAD (Ronald A. Brand, ed. 1992),

198. See generally Edward A. Amley, Jr., Sue and Be Recognized: Collecting § 1350 Judgments Abroad, 107
YaLe LJ. 2177 (1998).

199. See id. In the Marcos human rights litigation, in December 1977, the highest Swiss Court ruled
that the Marcos accounts should be sent back to the Philippines at the request of the Philippine Gov-
ernment. The Swiss court urged the Philippine Government and courts to consider the interests of the
human rights claimants when making any future distribution of the funds, but did not make this request
2 condition of its release of the accounts. Sec Green and Hoffman, supra note 147, at 50.

200. See supra text accompanying notes 35-104,

201. For discussion of the doctrine of erga omnes, see 1 OPPENHEIM’S INTERNATIONAL Law 4 (Robert
Jennings & Arthur Watts, eds., 9th ed. 1993).
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Yugoslavia before the International Court of Justice.202 Until the eruptions
in Yugoslavia and Rwanda the widespread commission of war crimes and
crimes against humanity in the post World War II period largely went un-
protested. Although many of the antiterrorist conventions contain com-
promissory clauses that would permit allegations of state sponsorship of rer-
rorism to be brought before the International Court of Justice, states have
been reluctant to invoke these clauses.2%% Ironically, it was Libya rather than
the United States and the United Kingdom who invoked the compromissory
clause in the Montreal Convention,2*¢ although the evidence is strong that
the Libyan Government was behind the bombing of Pan Am Flight 103.
The Torture Convention has been in force since 1987, but nongovernmental
organizations like Amnesty International rather than states continue to be
the primary force protesting violations of the convention. Also, although the
Torture Convention has a compromissory clause that would permit reference
of disputes regarding alleged violations of the convention to the Interna-
tional Court of Justice, many state-parties, including the United States, have
made disabling reservations to that clause.?0

In short, it appears highly unlikely that states will play a significant role
in pursuing civil liability suits against other states for alleged violations of
the prohibitions against international crimes. In fact, we shall see that gov-
ernments have resisted the efforts of private individuals to pursue such
remedies.

1. U.S. Civil Suits against Foreign Governments prior to the 1996
Aantiterrorism and Effective Death Penalty Act

The major, although by no means the only, obstacle facing those who
would bring civil suits against countries that commit or sponsor the com-
mission of international crimes is, of course, the doctrine of foreign sover-
eign immunity.2% Since 1976 issues of foreign sovereign immunity in the
United States have been governed by the Foreign Sovereign Immunities Act
(FSIA).207 The terms of the FSIA as it was adopted in 1976 reflected a re-

202, See Case Concerning Application of the Convention and Punishment of the Crime of Genocide
(Bosn. and Herz. v. Yugo.), 1993 1.C.J. 3 (Request for the Indication of Provisional Measures).

203. For an excellent discussion of the role of compromissory clauses, see John E. Noyes, The Functions
of Compromissory Clauses in U.S. Treaties, 34 VA. J. INT'L L. 831 (1994).

204. Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23,
1971, art. 14, 24 U.S.T. 564, 974 UN.TS. 177.

205. The U.S. reservation first declares that the United States does not consider itself bound by the
provisions of Article 30(1) of the Torture Convention (the compromissory clause) and then “reserves the
right specifically to agree to follow this or any other procedure for arbitration in a particular case.” See
Message from the President of the United States Transmitting the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Treaty Doc. 100-20, 100th Cong. 2d Sess.
(May 23, 1998), at 18.

206. For a brief but excellent discussion of foreign sovereign immunity, see GARY B. BORN & Davip
WESTIN, INTERNATIONAL CivIL LITIGATION IN UNITED STATES COURTS 450-54 (2d ed. 1992).

207. Sez28 US.C.A. § 1330, 1602-11 (West 1994).
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strictive theory of sovereign immunity. This restrictive theory denied im-
munity in cases arising out of commercial transactions on the ground that
absolute immunity was unfair because it deprived private parties of their
judicial remedies when dealing with states, and gave the states an unfair
comparative advantage over private commercial enterprises. Aside from the
commercial activity exception, however, the exceptions to sovereign immu-
nity under the FSIA were few. Indeed, prior to 1996, absent an explicit ot
implicit waiver of immunity, the liability of a foreign sovereign for non-
commercial, public acts was largely limited to noncommercial torts that
were committed and had their injurious consequences in the United
States.208 With rare exceptions, foreign sovereigns enjoyed complete immu-
nity under the FSIA from possible civil liability for the commission of inter-
national crimes abroad.?%?

Moreover, in Argentine Republic v. Amerada Hess Shipping Company,?'® the
U.S. Supreme Court ruled unanimously that the FSIA provides the sole basis
for obtaining jurisdiction over a foreign state in the courts of the United
States. In so ruling the Court reversed a decision of the Court of Appeals for
the Second Circuit that the FSIA was not intended to eliminate the preex-
isting remedies of the Alien Tort Claims Act.2!1

After the ruling in Amerada Hess, plaintiffs seeking to sue foreign sover-
eigns in U.S. courts for the commission of international crimes abroad had
to demonstrate that the circumstances of their cases fell within one of the
exceptions to the FSIA. To this end, they employed a number of arguments.
For example, they argued that defendants who participated in the commis-
sion of international crimes had violated jus cogens norms of international law
and thereby waived their immunity under the FSIA.212 Several U.S. Circuit
Courts of Appeal rejected this argument.?13

In an action brought by the personal representatives of the victims of the
bombing of Pan Am Flight 103 over Lockerbie, Scotland in 1988, the plain-
tiffs argued that Pan Am Flight 103 should have been considered the “terri-

208. For the noncommercial tort exception, see 28 U.S.C.A. § 1606 (5) (West 1994). For cases where
terrorist activity occurred in the United States and therefore fell within the noncommercial tort excep-
tion, see Letelier v. Republic of Chile, 502 E. Supp. 259 (D.D.C. 1980) and Liu v. Republic of China, 892
E 2d 1419 (9th Cir. 1989).

209. See Siderman v. Republic of Argentina, 965 E2d 699 (9th Cir. 1992), cert. denied, 507 U.S. 1017
(1993) (alleged torture by Argentine officials of two Argentine and one U.S. citizen fell within the com-
mercial activity exception of 28 U.S.C.A. § 1605 (2)); éut see Saudi Arabia v. Nelson, 507 U.S. 349
(1993) (Saudi Arabia’s alleged torture of Mr. Nelson did not constitute a commercial activity within the
meaning of the FSIA).

210. 488 U.S. 428 (1989).

211. See Amerada Hess Shipping Company, 830 E2d 421 (2d Cir. 1987).

212. The rationale behind this argument is that by violating jus cogens norms states impliedly waive
their immunity since they have no reasonable expectation that they should be immune from liability for
the commission of such acts.

213. Set, e.g., Smith v. Socialist People’s Libyan Areb Jamabiriya, 101 E3d 239, 24245 (2d Cir.
1996); Princz v. Federal Republic of Germany, 26 E3d 1166, 1174 (D.C. Cir. 1994); Siderman 965 F.2d
at 714-19.
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tory” of the United States for purposes of the FSIA. The court rejected this
argument on the ground that merely because a location is subject to an as-
sertion of U.S. authority it does not necessarily follow that it is the “rerri-
tory” of the United States for purposes of the FSIA. Accordingly, the court
held, the bombing did not fall within the noncommercial tort exception to
immunity under the FSIA 214

Aleernatively, the plaintiffs in the Pan Am Flight 103 case made an ar-
gument based on the language in the FSIA that a foreign state’s immunity is
“IsTubject to existing international agreements to which the United States is
a party at the time of enactment of {the FSIA}.”?!5 According to the plain-
tiffs, Security Council Resolution 748,216 which commits Libya to pay com-
pensation to the victims of Pan Am Flight 103, is a binding treaty obliga-
tion under Article 25 of the U.N. Charter and is therefore covered by the
above quoted language of the FSIA. The court disagreed. In its view, this
FSIA displacement of immunity is applicable only to international agree-
ments in effect at the time the FSIA was adopted and cannot be interpreted
to provide a “dynamic expansion whereby FSIA immunity can be removed
by action of the U.N. taken after the FSIA was enacted.”2!?

Lastly, plaintiffs contended that international crimes committed abroad
constituted “commercial acts” and therefore fell within the commercial ac-
tivity exception of FSIA.?!®8 With one arguable exception?'? this argument
also was unsuccessful.

2. The 1996 Antiterrorism and Effective Death Penalty Act and Subsequent
Legislation

The inability of plaintiffs to recover against states for the commission of
international crimes abroad led to sustained efforts to amend the Foreign
Sovereign Immunities Act so as to permit such recovery. These efforts, how-
ever, were met with substantial resistance on the part of the executive
branch.

This resistance was perhaps foreshadowed by executive branch opposition
to passage of the Torture Victim Protection Act.??® Although, as we have

214, See Smith, 101 E3d at 246.

215. 28 U.S.C. § 1604 (1994).

216. U.N. Security Council Resolution Deciding that Libya Must Comply with Previous Request and
Imposing Certain Sanctions, U.N. Doc. S/RES/748 (1992). Sez also Report of the Secretary-General Pur-
suant to Paragraph 8 of Security Council Resolution, U.N. Doc. §/23992 (1992), reprinted in 31 LLM.
749, 750 (1992).

217. Smith, 101 E 3d at 247.

218. For further discussion, see infra text accompanying notes 284-288.

219. The arguable exception is Siderman, discussed supra at note 209.

220. Torture Victim Protection Act: Hearing on S. 1629 and H.R. 1662 Before the Subcomm. on Immigration
and Refugee Affairs of the Senate Comm. on the Judiciary, 101st Cong., 11-16 (1990) (Statement of John O.
McGinnis, Deputy Assistant Attorney General, Office of the Legal Counsel, Department of Justice); id. at
22-29 (Statement of David P. Stewart, Assistant Legal Adviser, Department of State).



36 Harvard Human Rights Journal | Vol. 12

seen,??! that legislation does not provide for a cause of action against a for-
eign sovereign, it does require that the individual defendant act “under ac-
tual or apparent authority, or color of law, of a foreign nation.”??2 In the view
of the U.S. Department of State,?? “opening U.S. courts to suits against
foreign governments or officials for extraterritorial acts of torture or extra-
judicial killings raises three particular concerns: consistency with the inter-
national approach reflected in the UN [Torture} Convention, the problem of
reciprocity and retaliation, and unwarranted judicial involvement in the
conduct of foreign affairs.”224

With respect to the first concern, the Department of State’s representative
contended in hearings on the Act that the provision of the U.N. Tortute
Convention requiring states parties to ensure that victims of torture have an
enforceable right to fair and adequate compensation,??* while not so limited
by its terms, contemplates a private right of action only for acts of torture
committed in the territory of that state party, not for acts of torture taking
place in other countries. According to the Department’s representative, “the
text as adopted included an express reference to that effect (which was evi-
dently deleted by mistake).”226 The unilateral enactment of extraterritorial
jurisdiction contemplated by the Act could, according to the Department of
State’s representative, result in the second concern: the “enactment of recip-
rocal legislation in countries which perceive themselves as targets . .. and
... retaliation against U.S. citizens or governmental officials traveling
abroad.”??7 Lastly, as to the third concern, the Department of State’s repre-
sentative stated:

From a foreign policy perspective, we are particularly concerned
over the prospect of nuisance or harassment suits brought by po-
litical opponents or for publicity purposes, where allegations may
be made against foreign governments or officials who are not tor-
turers but who will be required to defend against expensive and
drawn-out legal proceedings. Even when the foreign government
declines to defend and a default judgment results, such suits have
the potential of creating significant problems for the Executive’s
management of foreign policy. This is especially troubling because,
in order to meet the statutory requirements, plaintiffs will have to
allege as a preliminary matter that the conduct in question took
place under the authority of the foreign government or under color
of its law. In every case, therefore, the “lawfulness” of foreign gov-
ernment sanctions will be at issue. We believe that inquiry by a

221. See supra text accompanying notes 192-194.

222. RATNER & ABRAMS, supra note 9, at 207.

223, See Statement of David P. Stewart, s#pra note 220.
224, Id.ar 24.

225, Torture Convention, suprz note 156, Art. 4(1).

226. Statement of David P. Stewart, s#pra note 220, at 26,
227. Id.at27-28.
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U.S. court into the legitimacy of foreign government sanctions is
likely to be viewed as highly intrusive and offensive. In fact, it is
also likely to be unnecessary, since even those states which engage
in torture do not assert a legal right to do s0.228

The U.S. Department of Justice presented testimony along similar lines.??

Not surprisingly, then, the U.S. Departments of State and Justice strongly
opposed the provisions of the Antiterrorism and Effective Death Penalty Act
(AEDPA) that amended the Foreign Sovereign Immunities Act. In hearings
on these provisions the Department of State’s representative suggested that
“[flundamental principles of sovereignty and international law are impli-
cated in determining the extent to which foreign states should be responsi-
ble to private persons in the courts of other states.”?30 She reported that the
Department of State was unaware of “any instance in which a state permits
jurisdiction over such tortious conduct of a foreign state without territorial
limitations.”?3! On the contrary, she said, other countries limited the lifting
of sovereign immunity for such acts to situations where the act occurred in
the forum state.?32 She then pronounced:

Consistency of the FSIA with established international practice is
important. If we deviate from that practice and assert jurisdiction
over foreign states for acts that are generally perceived by the in-
ternational community as falling within the scope of immunity,
this would tend to erode the credibility of the FSIA. We have
made substantial efforts over the years to persuade foreign states to
participate in our judicial system—to appear and defend in actions
against them under the FSIA. That kind of broad participation
serves ‘the interests of all. If we expand our jurisdiction in ways
that cause other states to question our statute, this could under-
mine the broad participation we seek. It could also diminish our
ability to influence other countries to abandon the theory of abso-
lute immunity and adopt the restrictive view of sovereign immu-
nity, which the United States has followed for over forty years.?33

The Department of State’s representative also contended that passage of this
legislation could undermine the conduct of U.S. foreign policy and result in
retaliation against the United States.?4 In particular, she suggested that

228. Id.ac 28.

229. See Statement of John O. McGinnis, s#prz note 220.

230, Hearing on S. 825 Before the Subcomm. on Courts and Administrative Practice of the Senate Comm. on the
Judiciary, 103d Cong., 12 (1994) (Statement of Jamison S. Borek, Deputy Legal Adviser, Department of
State).

231, Id.ac 13.

232, Id.

233. Id.at 14.

234, Id.at 14-15.
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execution of judgments on foreign state property had “always been an area of
particular sensitivity."?33

In contrast, other witnesses in the hearings strongly supported the pro-
posed amendments.?3¢ Especially noteworthy was the testimony of Abraham
D. Sofaer, a former Legal Adviser of the Department of State.?’” With re-
spect to the Department of State’s objections to the extraterritorial reach of
the proposed amendments, Sofaer noted that the prohibitions against torture
and the other crimes covered are so fundamental and widely accepted among
all states that the normal rules against extraterritorial assertions of jurisdic-
tion are inapplicable. He also suggested that the safeguards contained in the
proposed amendments on this extraterritorial assertion of jurisdiction should
obviate any objections. The safeguards included limiting the right to sue to
U.S. citizens to avoid opening U.S. courts to persons who suffer human
rights violations anywhere in the world, and requiring the aggrieved person
to exhaust any remedies that might be available in the country where the
alleged violation occurred. Sofaer further suggested that the Department of
State cannot be relied upon to espouse the claims of U.S. citizens who are
the victims of international crimes committed abroad because the “Depart-
ment’s decision with respect to espousal is likely to be influenced, not only
by the merits of the case, but by the Department’s concern for offending a
foreign state and creating a potential irritant in its dealings with that
state.”238 Most significantly, he contended:

The fear that adoption of this legislation would result in U.S. law
enforcement agencies being hauled into foreign courts to account
for their actions is unfounded . . . foreign states have been subject
to suit in the United States for human rights abuses perpetrated by
their intelligence and law enforcement agencies in this country.
Yet, I am unaware of a single case in which an action alleging tor-
ture, assassination, or any similar abuse has been brought against
the CIA, the DEA, or any other agency of the U.S. Government
based on its activities abroad. Even less reason exists to fear that
the U.S. law enforcement agencies will be hauled into foreign
courts based on their maltreatment of foreign nationals on Ameri-
can soil. Few such cases occur in the U.S., and adequate and effec-
tive remedies exist for foreigners who might claim to have suffered
such violations. While the danger of a retaliatory action is real, it
seems insubstantial and well worth accepting as the price for en-

235. Id.at 14, .

236. Se, eg., Hearing on S. 825 Before the Subcomm. on Courts and Administrative Practice of the Senate
Comm. on the Juditiary, 103d Cong., 81, (1994) (statement of Abraham D. Sofzer) [hereinafter Statement
of Abraham D. Sofaec]; 4. at 2 (1994) (statement of the Honorable Romano L. Mazzoli).

237. Sezid. at 81.

238. Id.at 83.
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suring a fair forum for the egregious acts involved, whether they
occur on foreign or American s0il. 239

As enacted, the AEDPA amends the FSIA to permit a suit for money
damages against a foreign state for personal injury or death that was caused
by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking,
or the provision of material support or resources for such an act if the act or
provision of support is engaged in by an official agent of the foreign state
while acting within the scope of his or her duties.?4? The coutrt shall decline
to hear such a claim if: (1) the foreign state was not designated as a state
sponsor of terrorism under section 6(j) of the Export Administration Act of
19794 or section 620A of the Foreign Assistance Act of 1961242 at the time
the act occurred, unless later so designated as a result of such acts; (2) the act
occurred within the designated foreign state against which the claim was
brought and the claimant did not afford the foreign state a reasonable oppor-
tunity to arbitrate the claim; or (3) the claimant or victim was not a U.S.
national. At this writing, the states designated as sponsors of terrorism in-
clude Cuba, Iraq, Iran, Libya, North Korea, Sudan, and Syria.

The AEDPA also amended the FSIA to permit the attachment of, or exe-
cution upon a judgment against, the property of a foreign state used for a
commercial activity in the United States. The action is taken when the
judgment relates to a claim for which the foreign state is not immune as a
state sponsor of terrorism, regardless of whether the property is or was in-
volved with the act upon which the claim is based.?> Normally, the prop-
erty of a foreign state is immune from attachment or execution if the prop-
erty was not involved with the act upon which the claim is based.24

Under separate legislation,?®> the FSIA was subsequently amended to
grant a cause of action against an official, employee, or agent of a foreign
state designated as a state sponsor of terrorism, who commits any of the acts
covered by the Antiterrorism and Effective Death Penalty Act’s amendments
to the FSIA, if the official, employee, or agent acts within the scope of his or
her office, employment, or agency. This is significant, because the FSIA as
otherwise enacted is not intended to affect the substantive law of liability in
actions against foreign states.246

239. Id. at 84.

240. 28 U.S.C. § 1605 (a}(7) (1998).

241. 50 U.S.C. § 2405()) (1994).

242, 22U.S.C. § 2371 (1994).

243, 28 US.C. § 1610(a)(7) (1998).

244, 28 U.S.C. § 1610(a) (1994).

245. 28 U.S.C.A. § 1605 (West Supp. 1998) (Civil Liability for Acts of State Sponsored Terrorism).
246, Ses eg., Lin v. Republic of China, 892 F. 2d 1419, 1425 (9th Cir. 1989).
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3. U.S. Civil Suits against Foreign Governments after the 1996
Antiterrorism and Effective Death Penalty Act

After the passage of the amendments to the Foreign Sovereign Immuni-
ties Act effected by the Antiterrorism and Effective Death Penalty Act and
as of this writing, suits have been filed and decisions have been rendered
against Cuba,?¥’ Iran,2%8 and Libya.2%® Despite the amendments to the FSIA
the plaintiffs in these cases have faced a number of challenges in establishing
liability and even greater challenges in collecting on their judgments.

The plaintiffs’ challenges in establishing liability have included meeting
the requirements of the amended FSIA, calculating damages, and with-
standing constitutional objections. In Alejandre v. Cuba,?° for example, the
personal representatives of three persons?’! who died as a result of the
shooting down of two unarmed civilian planes over international waters by
the Cuban Air Force, succeeded in convincing the court that Cuba’s actions
violated international norms and that they had met all the necessary re-
quirements to establish an exception to foreign sovereign immunity. The
unprovoked firing of deadly rockets came within the statute’s definition of
“extrajudicial killing.” The Cuban Air Force was acting as an agent of Cuba
when it committed the killings and Cuba had been designated as a state
sponsor of terrorism. The act occurred outside of Cuban territory and the
plaintiffs were all U.S. citizens at the time the planes were shot down. The
court also held that the plaintiffs could base their substantive cause of action
on the FSIA, because, as amended, the FSIA creates a cause of action against
agents of a foreign state that act under the conditions that result in a loss of
foreign sovereign immunity.2’2 Moreover, since the plaintiffs had proved the
Cuban Air Force’s liability under the FSIA, Cuba itself was liable under the
doctrine of respondeat superior.

Flatlow v. Iran®33 s a case of another claim of extrajudicial killing. In that
case, the plaintiff alleged that his daughter was the victim of a terrorist sui-
cide bombing of an Israeli bus on which she was a passenger.2>4 The Shaqaqi
faction of Palestine Islamic Jihad claimed responsibility for the bombing,
and investigations by Israeli authorities and by U.S. Department of State
officials confirmed this claim. The Department of State also reported that

247. See Alejandre v. Republic of Cuba, 996 E. Supp. 1239 (S.D. Fla. 1997).

248. See Flatow v. Republic of Iran, 999 E Supp. 1 (D.D.C. 1998); Cicippio v. Republic of Iran, 18 E
Supp. 2d 62 (D.D.C. 1998).

249. Sez Rein v. Socialist People’s Libyan Arab Jamahiriya, 995 E Supp. 325 (E.D.N.Y. 1998).

250. 996 E Supp. 1239 (S.D. Fla. 1997).

251. The representative of the fourth person who died could not join in the suit because the victim he
represented was not a U.S. citizen.

252. See supra text accompanying notes 245-246.

253. 999 E Supp. 1 (D.D.C. 1998).

254. On April 9, 1995, at or about 12:05 p.m. local time, near Kfar Darom in the Gaza Strip, a sui-
cide bomber drove a van loaded with explosives into the bus on which Alisa Michelle Flatow was a pas-
senger. As a resule of the explosion, a piece of shrapnel pierced Ms. Flatovr’s skull and lodged in her
brain. She later died in an Israeli hospital.
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Iran had provided approximately $2 million to Palestine Islamic Jihad an-
nually in support of its terrorist activities. The court found that the death of
the plaintiff's daughter was caused by a willful and deliberate act of extraju-
dicial killing and that the suicide bomber had acted under the direction of
the defendants including Iran, the Iranian Ministry of Information and Secu-
rity, and several Iranian officials acting within the scope of their offices. Ac-
cordingly, the court held that the defendants were liable.

In both Alejandre and Flatlow the courts awarded the plaintiffs substantial
compensatory and punitive damages. In Alejandre the court noted that the
FSIA as amended provides that an agent of a foreign state who commits an
extrajudicial killing shall be liable for “money damages which may include
economic damages, solatium, pain and suffering, and punitive damages,”?%
and accordingly held that the Cuban Air Force was liable for both compen-
satory and punitive damages. Under the doctrine of respondeat superior, the
court stated, Cuba was liable for the same amount of damages as its agent,
with the exception of punitive damages, which the FSIA expressly prohibits
against foreign states.’6 The court found that the plaintiffs should be
awarded compensatory damages of over $49 million against Cuba and the
Cuban Air Force and punitive damages of over $137 million against the
Cuban Air Force.

The most notable and surprising aspect of the court’s decision in Flatow
was its determination that, in addition to compensatory damages, plaintiff
could recover punitive damages, not only against officials, employees, or
agents of Iran, but against Iran itself. Although, as just noted, the FSIA, by
its terms, limits the imposition of punitive damages to officials, employees,
or agents of a foreign state, and appears expressly to rule out punitive dam-
ages against a foreign state, the court in Flztow interpreted this limitation as
applying only to causes of action brought directly against a foreign state and
held that punitive damages awarded against a foreign state’s officials, agents,
or employees for the provision of material support and resources to a terror-
ist group whose acts resulted in the personal injury or wrongful death of a
U.S. national can be imputed to the foreign state under the doctrines of re-
spondeat superior and vicarious liability.?’” Stressing the deterrent effect of
punitive damages, the court determined, with the assistance of expert testi-
mony, that an award of punitive damages in the amount of three times Iran’s
annual expenditure for terrorist activities, or $225 million, would be appro-
priate. The total damages awarded to the plaintiff came to $247.5 million.

The court in Flatow also addressed some constitutional issues. While
noting that Congress had expressly directed the retroactive application of

255, Sez28 U.S.C.A. § 1605 (West 1994) (Civil Liability for Acts of State Sponsored Terrorism).

256. 28 U.S.C. § 1606 (West 1994) provides, in pertinent part: “[t]he foreign state shall be liable in
the same manner and to the same extent as a private individual under like circumstances; but a foreign
state except for an agency or instrumentality thereof shall not be liable for punitive damages.”

257. Sez Flatlow, 999 E. Supp. at 27.
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the amendments to the FSIA, the court rejected the defendants’ contention
that such retroactive application was unconstitutional.?’8 The court further
addressed the question of whether there was a constitutional basis for exer-
cising personal jurisdiction over the defendants. The court first suggested
that dicta in Supreme Court decisions®? indicated that a foreign state might
not be a “person” for purposes of constitutional due process analysis. Even if
it is, the court concluded, “a foreign state that sponsors terrorist activities
which causes {sic} the death or personal injury of a United States national
will invariably have sufficient contacts with the United States to satisfy Due
Process.”?6® The court supported this conclusion by noting that the suit was
brought against Iran and its officials for actions in their sovereign capacity
and by suggesting that sovereign contacts should therefore be sufficient to
sustain general jurisdiction over defendants. Moreover, applying the “fair
play and substantial justice” standard of International Shoe,28! the court held
that since terrorism has been almost universally condemned, fair play and
substantial justice are well served by the exercise of jurisdiction over state
sponsors of tecrorism.

The most recent decision rendered under the 1996 amendments to the
FSIA at the time of this writing is Cicippio v. Iran,?6? in which the U.S. Dis-
trict Court for the District of Columbia ordered the government of Iran to
pay a total of $65 million to Joseph Cicippio and two other plaintiffs who
were abducted at gunpoint by the terrorist group Hezbollah during 1985-
86 and held hostage for periods ranging from a year and a half to over five
years,?%3 as well as to the wives of two of the former hostages for the suffer-
ing they endured while their husbands were in captivity.264 In summarizing
its decision, the court stated:

plaintiffs have proved to the Court’s satisfaction: (1) that they were
injured by acts of torture and hostage-taking; (2) that the acts were
perpetrated by a group receiving material support from Iran;
(3) that the provision of material support was engaged in by Ira-
nian officials, employees, or agents acting within the scope of their

258. Secid. at 13—14.
259. Sezid. at 19 (discussing Verlinden v. Central Bank of Nigeria, 461 U.S. 480, 484 n.5 (1982) and
Republic of Argentina v. Weltower, 504 U.S. 607, 61920 (1992)).
260. Flatow, 999 E. Supp. at 23 (emphasis added).
261. International Shoe Co. v. Washington, 326 U.S. 310 (1945).
262. 18 E Supp. 2d 62 (D.D.C. 1998).
263. David Jacobson was held captive for 18 months; Frank Reed for 44 months, and Joseph Cicippio
for 5 years and 3 months. See id. at 64.
264. The court awarded damages as follows:
Joseph J. Cicippio:  $20,000,000.00
Etham Cicippio: ~ $10,000,000.00
Frank Reed: $16,000,000.00
Fifi Delati-Reed:  $10,000,000.00
David P. Jacobson: § 9,000,000.00
Id. ac 70.
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office, employment, or agency; (4) that at the time of the acts, Iran

was designated as a state sponsor of terrorism . ..; (5) that the
claimants or victims were U.S. nationals at the time the acts oc-
curred.265

‘The court also held that the ten-year statute of limitations for actions under
the FSIA did not bar the plaintiffs’ claims because the statute of limitations
had been tolled during the period that Iran was immune from suit from the
plaintiffs.266 The court awarded compensatory damages only because it
found, unlike the court in Flatow, that the FSIA barred the imposition of
punitive damages against a foreign state. The court reportedly urged, in a
letter to Secretary of State Madeleine K. Albright, that the State Depart-
ment help the plaintiffs collect from the Iranian Government.26’

The decisions in Alejandre, Flatow, and Cicippio resulted in defaule judg-
ments because in all three cases the defendants did not enter an appearance.
In contrast, the defendant in Rein v Socialist People’s Libyan Arab Jama-
hiriya®%® appeared and mounted a vigorous challenge to the 1996 amend-
ments to the FSIA. The plaintiffs in Rein were seeking the same relief that
had been denied in Smith v Socialist People’s Libyan Arab _Jambiriya, discussed
above.26? Unlike Cuba and Iran, Libya has defended itself vigorously from
the outset in U.S. court proceedings.

Libya first argued that the 1996 amendments to the FSIA are unconstitu-
tional because they provide that federal court jurisdiction is to be deter-
mined by the Secretary of State. The court ruled that the amendments
merely confirm the power or subject matter jurisdiction of U.S. courts to
hear controversies between citizens of the United States and foreign states
and direct the courts to decline to hear claims against states not designated
as terrorist states. As to claims against states so designated, the amendments
lefc open the discretion of the courts to hear such claims. Moreover, the
court stated, Congress clearly has the power to delegate to the executive
branch the responsibility of determining those foreign nations that may be
accorded sovereign immunity by the courts.

Libya next contended that the court had no personal jurisdiction over
it.270 The court was of the opinion that the relevant inquiry was whether the
effects of a foreign state’s actions upon the United States are sufficient to
give that state fair warning that it may be subject to the jurisdiction of U.S.
coutts. In the court’s view, “any foreign state would know that the United
States has substantial interests in protecting its flag carriers and its nationals

265. Id. at 68.

266, Seeid. at 69.

267. See Chris Modics, 3 Ex-Hostages Win Suit Against Iran, PHILA. INQUIRER, Aug. 28, 1998, at A3.

268. 995 E Supp. 325 (E.D.N.Y. 1998).

269. See supra text accompanying notes 214-219.

270. For a comment on issues of personal jurisdiction under the FSIA, see Victoria A. Carter, God Save
the King: Unconstitutional Assertions of Personal Jurisdiction over Foreign States in U.S. Courts, 82 Va. L. REv.
357 (1996).
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from terrorist activities and should reasonably expect that if these interests
were harmed, it would be subject to a variety of potential responses, in-
cluding civil actions in U.S. courts.”?71

Furthermore, Libya claimed that the provisions providing for the designa-
tion of states as sponsors of terrorism violated their due process rights to a
fair trial. The court noted, however, that the Secretary of State’s designation
went only to establishing jurisdiction in particular cases and had no effect on
the plaintiffs’ burden to prove the merits of their case. Because the Secre-
tary’s designation implicated no fundamental right, the court said, Libya’s
contention that a strict scrutiny test should be applied to the amendments
was incorrect. Rather, the proper test was the rational basis approach, and
thus the court held that the 1996 amendments were “a reasonable means of
achieving the legitimate government purpose of protecting United States
nationals and air carriers in international travel to and from the United
States.”272

Lastly, the court found that Libya’s claim that the 1996 amendments were
an impermissible ex post facto law had no merit. According to the court, the
ex post facto doctrine was inapplicable to the question of whether a foreign
state is immune from liability in civil tort actions. A foreign state is not
criminally punished merely because the United States decides not to grant
sovereign immunity to it in a civil action in a U.S. Couxt.

In conclusion the court denied defendants’ motion to dismiss for lack of
subject matter jurisdiction and for failure to state claims upon which relief
can be granted. The case is currently on appeal .2’

Assuming that the plaintiffs in the Rein case prevail on the constitutional
issues, they will then have to prove their cases against Libya, which may be
difficult to do. Plaintiffs will have to prove that officials, employees, or
agents of Libya caused the bombing of Pan Am Flight 103 while acting
within the scope of their office, employment, or agency. This burden of proof
may be especially onerous because of a limitation on discovery in a case
brought under the antiterrorism exception created by the AEDPA.24 Under
this provision, if the Attorney General determines that discovery in a case
brought under the antiterrorism amendments would “significantly interfere
with a criminal investigation or prosecution, or a national security operation
related to the incident,”?’> he ot she may so advise the court, and the court
shall stay such discovery for twelve months subject to renewal for additional
twelve month periods. Even if they succeed in proving their case and ob-
taining a judgment, the experience of the plaintiffs in the Alejandre and
Flatow cases would indicate that the plaintiffs in Rein may face grave

271. Rein, 995 E Supp. at 330.

272. Id.ac 331,

273. Socialist People’s Libyan Arab Jamahiriya v. Smith, No. 98-7467, 1998 U.S. App. LEXIS 31223
(2d Cir. December 15, 1998).

274. 28 US.C.A. § 1605(gX1)(A)~(B) (West Supp. 1998).

275. 28 U.S.C.A. § 1605(g)(1)XA) (West Supp. 1998).
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difficulties in recovering on their judgment because Libyan assets in the
United States are frozen and because of the difficulties they would encounter
in enforcing their judgment abroad.

At this writing the plaintiffs in Alejandre, Flatow, and Cicippio are seeking
to recover on their judgments against the frozen assets of the defendant sov-
ereign states in the United States. As previously noted,?”6 the AEDPA
amended the FSIA to permit execution upon a judgment against the prop-
erty of a foreign state, used for a commercial activity in the United States,
when the judgment relates to a claim for which the foreign state is not im-
mune as a state sponsor of terrorism. Plaintiffs have had difficulty, however,
in finding property of the defendants, used for commercial purposes, in the
United States. In the Flatow case, the U.S. Government has intervened in
court proceedings to allege that three properties in the District of Columbia
attached by the plaintiff are used for diplomatic rather than commercial
purposes and therefore do not qualify for the exception to immunity of the
property of a foreign state under the FSIA.277 The United States Govern-
ment has also argued that the identified properties, indeed «// properties of
Iran located in the United States, are “blocked” by Executive Otrder and are
also the subject of ongoing proceedings between Iran and the United States
in the Iran-U.S. Claims Tribunal.?’® The plaintiff in the Flatow case disputes
the U.S. Government on all these arguments.

Besides seeking to execute their judgments in U.S. court proceedings the
plaintiffs in Alejandre and Flatow have sought relief from the executive
branch in the form of an order to unblock the defendants’ assets and from
Congtress in the form of legislation. At this writing they have been unsuc-
cessful with the executive branch. As to Congress, they have achieved what
appears to amount to a pyzrhic victory.

Specifically, on October 21, 1998, the President signed into law § 117 of
the Treasury and General Government Appropriations Act of 1999, as con-
tained in the Omnibus Consolidated and Emergency Supplemental appro-
priations Act of 1999.27 Section 117, inter alia, amends 28 U.S.C. § 1610
to provide that “any property,:” including property frozen under various
provisions of U.S. law, “shall be subject to execution or attachment in aid of
execution of any judgment relating to a claim for which a foreign state (in-
cluding any agency or instrumentality of such state) claiming such property
is not immune under section 1605(a)(7).”28° Section 117 also directs the

276. See supra text accompanying notes 243-244.

277. See Statement of Interest of the United Scates filed wich the United States Districe Court for the
District of Columbia (Flatow v. Iran), Civil No. 97-396. The argument regarding the diplomatic status
of the attached properties appears at pages 6-13 of the Statement of Interest.

278. Sezid. at 15-16.

279. Pub. L. No. 105-277, 112 Stat. 2681, *2681-491 (1999).

280. Section 117 reads:

Sec. 117. EXCEPTION TO IMMUNITY FROM ATTACHMENT OR EXECUTION. (a)
Section 1610 of title 28, United States Code, is amended by adding at the end the following
new subsection:
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Secretary of the Treasury and the Secretary of State to “fully, promptly, and
effectively assist any judgment creditor or any court that has issued any such
judgment in identifying, locating, and executing against the property of
that foreign state or any agency or instrumentality of such state,” if so re-
quested by any judgment creditor.?8!

Under another provision of § 117, however, the President “may waive the
requirements of this section in the interest of national security.”?82 On Oc-
tober 21, 1998, the same day he signed the legislation, President Clinton
exercised this waiver authority on the ground that application of the other
provisions of § 117 would “impede the ability of the President to conduct
foreign policy in the interest of national security.”?83

In response, plaintiffs in the Alefandre case contended that the waiver
authority of the President extends only to the requirement that the Secretary
of the Treasury and the Secretary of State assist plaintiffs in locating assets of
defendant governments in the United States and not to the provisions re-
quiring the assets of such states to be unblocked and subject to execution of
judgments. The U.S. District Court in southern Florida has reportedly
agreed with the plaintiffs and ruled that they could proceed in their efforts
to be compensated from Cuban assets.?84

Regardless of how plaintiffs in currently pending suits ultimately fare in
their efforts to recover damages from states subject to suit under the 1996
and subsequent amendments to the Foreign Sovereign Immunities Act, it is
time to turn to the broader question of what changes, if any, should be made
in current law and praccice regarding civil suits against those who commit
or sponsor the commission of international crimes.

(f(1XA) Notwithstanding any other provision of law, including but not limited to section
208(f) of the Foreign Missions Act (22 U.S.C. 4308(f)), and except as provided in subparagraph
(B), any property with respect to which financial transactions ate prohibited or regulated pur-
suant to section 5(b) of the Trading with the Enemy Act (50 U.S.C. App. 5(b), section 620(a)
of the Foreign Assistance Act of 1961 (22 U.S.C. 2370(a)), sections 202 and 203 of the Inter~
national Emergency Economic Powers Act (50 U.S.C. 1701-1702), or any other proclamation,
order, regulation, or license issued pursuant thereto, shall be subject to execution or attach-
ment in aid of execution of any judgment relating to a claim for which a foreign state (includ-
ing any agency or instrumentality of such state) claiming such property is not immune under
section 1605(@@X7).

(B) Subparagraph (A) shall not apply if, at the time the property is expropriated or seized by
the foreign state, the property has been held in title by a natural person or, if held in trust, has
been held for the benefit of a natural person or persons.

281. § 117(f(2)(A).

282. § 117(d).

283. Presidential Determination No. 99-1, October 21, 1998.

284. Pilots’ Families Gain Recourse: New Way to Collect From Cuba, SUN-SENTINEL (Ft. Lauderdale, Fla.),

Oct. 28, 1998, at 1B.
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IV. CIVIL LIABILITY FOR INTERNATIONAL CRIMES:
THE NEED FOR A MULTILATERAL APPROACH

A. The Advantages of Civil over Criminal Suits

Before turning to a possible multilateral approach to civil liability for in-
ternational crimes, it may be appropriate to consider more thoroughly the
possible advantages of civil suits against the individual perpetrators of inter-
national crimes and the states that sponsor them, as compared to criminal
prosecution of the individual perpetrators. One obvious advantage, at least if
the action is pursued in the United States, is that the chances for a successful
civil suit are substantially greater than those for a successful criminal prose-
cution. As we have seen,?> there have been a fairly substantial number of
judgments against individual defendants under the Alien Tort Claims Act
and the Torture Victim Protection Act for criminal acts committed abroad.
As we have also seen,28¢ there have been relatively few criminal prosecutions
for such crimes.

The Alien Tort Claims Act, in particular, has been a fertile source of civil
suits against the perpetrators of international crimes. Under this legislation
judgments have been rendered imposing civil liability for genocide, war
crimes, crimes against humanity, torture and acts of terrorism.?8” The more
recently adopted Torture Victim Protection Act affords a possible civil rem-
edy to U.S. as well as alien plaintiffs but covers only torture and extrajudici-
cal killing and requires that the perpetrator act under the actual or apparent
authority, or color of law, of a foreign nation.?%8

Plaintiffs in civil suits in the United States against the perpetrators of in-
ternational crimes have, by and large, been able to establish personal and
subject matter jurisdiction over defendants and to overcome a host of de-
fenses raised by these defendants. They have also benefited from the standard
of proof in civil suits—preponderance of the evidence rather than proof be-
yond a reasonable doubt—and have been able to use discovery devices and,
in some instances, conventions on discovery to obtain documents and other
forms of evidence that are unavailable in criminal proceedings.?8?

285. Sez supra text accompanying notes 175-195.

286, Sez supra texc accompanying notes 34-174.

287. Ses, e.g., Kadié v. Karad3i¢, 70 E3d 232 (2d Cir. 1995), cerz. denied, 518 U.S. 1005 (1996) (geno-
cide, war crimes, torture, summary execution); In re Estate of Ferdinand Marcos, Human Rights Litiga-
tion, 25 E3d 1467 (9th Cir. 1994) (torture, summary execution, disappearances); Xuncax v. Gramajo,
886 E Supp. 162 (D. Mass. 1995) (torture, summary executions, prolonged arbitrary detentions, disap-
pearances); Flatow v. Iran, 999 E Supp. 1 (D. D.C. 1998) (terrorism).

288. In Kadifv. KaradGé, 70 E3d 232 (2d Cir. 1995), the Second Circuic held that the Torture Victim
Protection Act is not 2 jurisdictional starute. Rather, it provides a cause of action for official torture.
Accordingly, the Act permitted the plaintiffs “to pursue their claims of official torture under the jurisdic-
tion conferred by the Alien Tort Act and also under the general federal question jurisdiction of Section
1331.” Id. at 246.

289. The primary relevant convention is the Hague Convention on the Taking of Evidence Abroad in
Civil or Commetcial Matters, entered into force Mar. 18, 1970, 23 U.S.T. 2555, 847 UN.TS. 231.
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As recently noted by Professor Jose E. Alvarez, civil suits may be more
effective than criminal prosecutions in establishing the full factual context
in which the perpetrators committed their crimes and thereby in enhancing
the prospects that the victims will have their suffering brought to the atten-
tion of the wider community and that a definitive, historically accurate ac-
count of the atrocities will be provided.??® Also, unlike criminal trials, civil
suits provide at least the possibility that victims may be compensated for
lost property, for injuries suffered, or for emotional distress caused.?9!

At first blush, one may be inclined to regard civil suits as a “second best”
option to criminal prosecution. Upon reflection, however, it is not clear that
this is necessarily so. As noted, at least in the United States, the prospects
for holding the perpetrators of international crimes civilly liable for their
actions are substantially greater than the prospects for holding them crimi-
nally liable. Moreover, as pointed out by Professor Alvarez:

For these reasons, civil suits, controlled by plaintiff/victims and
their chosen attorneys, and not prosecutors responsive to other
agendas, may also be more effective in preserving a collective
memory that is more sensitive to victims than some judicial ac-
counts rendered in the course of criminal trials. Indeed, if studies
about litigants’ relative satisfactions with adversarial versus in-
quisitorial methods of criminal procedure are an accurate guide, it
may be that having greater control of the process, including the
selection of attorneys and the ability to discover and present one’s
own evidence and develop one’s own strategy, is itself a value for
victims, and one that is better met through civil suits such as those
now occurring in United States courts.22

Two other advantages of civil litigation as compared to criminal prosecu-
tion should be noted: a civil suit may result in a judgment against a former
high ranking government official or against a state that sponsors interna-
tional crimes. As these words are being written, a five judge panel of the
House of Lords, England’s highest court, has unanimously set aside a No-
vember 24, 1998 3-2 decision of another five judge panel of the House of
Lords that Chilean General Augusto Pinochet did not enjoy immunity, as a
former head of state, from a Spanish judge’s attempt to make him stand trial
for alleged crimes against humanity committed in Chile during his reign
against Spanish citizens. According to the unanimous decision, the earlier
decision had to be set aside because the judge who cast the deciding vote
bad been since 1990 a director and chairman of a principal Amnesty Inter-
national charity, and his wife worked in the press and publications office of
Amnesty since 1977. Amnesty International had been an active participant

290. See Jose E. Alvarez, Lessons of the Tadic Judgment, 96 MicH. L. REv. 2031, 2101 (1998).
291, Seeid. at 2068.
292, Id. at 2102.
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in the case. The 3-2 vote of the House of Lords’ panel had reversed a unani-
mous decision of a three judge panel of London’s High court on October 28,
1998 that had granted General Pinochet immunity. At this writing a new
five judge panel of the House of Lords is scheduled to decide the immunity
issue in January 1999.2%% Regardless of the ultimate outcome in this case, it
is worth noting that, if General Pinochet were to be subject to civil suit in
the United States for his crimes, the defense of immunity for acts previously
committed in his official capacity would most likely not be available.?%4

Also, despite the controversial work of the International Law Commission
on State Responsibility, it is highly unlikely that the law will evolve to the
point where states can be held criminally liable.?5 In contrast, at least in the
United States, they may be subject to civil liability for sponsoring interna-
tional crimes.

To be sure, the current U.S. (largely) unilateral approach to civil liability
has had its difficulties. Although plaintiffs have enjoyed considerable success
in establishing the civil liability of those who commit international crimes
outside of the tetritorial boundaries of the United States, it has seldom been
possible to collect on such judgments because of the absence of defendants’
assets in the United States. If the defendants’ assets in these cases are located
abroad, by necessity there will need to be international cooperation toward
execution of judgments on these assets.

With respect to civil suits against states that sponsor international crimes,
under the 1996 amendments to the Foreign Sovereign Immunities Act and
subsequent legislation, these are possible only against states that are on the
Department of State’s list of states that sponsor terrorism. This limitation
serves to minimize, although by no means eliminate, the risk of increased
tensions between the United States and defendant states, since relations be-
tween the United States and states on the Department of State’s list are
normally already at their nadir. At the same time, as we have seen,2%¢ most
of the assets of these countries in the United States are blocked and thetefore
arguably unavailable for the execution of judgments. Efforts to change this
situation, by executive or legislative action, have encountered substantial
obstacles.

These efforts raise two issues. First, is it appropriate, as section 117 of the
Treasury and General Government Appropriations Act of 1999 purports to
do, to subject “any property” of a state sponsor of international crimes to
execution of a judgment? The problem with this approach is that property

293. Sez Warren Hodge, English Court Rules Pinochet Shonld Be Free, N.Y. TIMES, Oct. 29, 1998, at 1.

294. Sez Ralph G. Steinhardt, Fulfilling the Promise of Filartiga: Litigating Human Rights Claims Against
the Estate of Ferdinand Marcos, 20 YALE J. INT'L L. 65, 90 (1995).

295. See Draft Articles on State Responsibility, supra note 33. To be sure, some have argued that it is im-
portant, for its symbolic value if nothing else, to establish that states as such can be criminally liable. See
e.g., Joseph H. H. Weiler, On Prophets and Judges: Some Personal Reflections on State Responsibility and Crimes of
State, in INTERNATIONAL CRIMES OF STATE 319, 322-29 (Joseph H. H. Weiler et al. eds. 1989).

296. Sez supra text accompanying notes 277-278.
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used for diplomatic purposes is clearly immune from such execution under
long established norms of international law. Second, is it appropriate to give
preference to the victims of state sponsored international crimes as opposed
to those who have other claims against the state concerned but cannot satisfy
them against the blocked assets? Here, arguably, the answer is yes. It would
seem appropriate to give a preference to the victims of international crimes
who have suffered personal injury or death instead of only economic loss
through expropriation or breach of contract.

The more salient issue is whether the Foreign Sovereign Immunities Act
should be amended further to include states besides those that appear on the
Department of State’s list. Such an expansion of the FSIA’s scope would
highlight in sharp relief the executive branch’s objection that such legisla-
tion may undermine U.S. foreign policy and result in retaliation against the
U.S. Government in foreign courts.

To raise this issue in more concrete terms, let us consider the cases of
Saudi Arabia, James E. Smrkovski, and Scott J. Nelson. Allegedly, Smrkov-
ski was tortured by Saudi officials in 1985 after his arrest for alleged alcohol
and gun smuggling. According to the testimony of one of his lawyers, dur-
ing his 464 days detention Smrkovski managed to get a letter to a U.S. con-
sular officer detailing the torture he was suffering.?’ Allegedly, neither this
officer nor any other U.S. Government official intervened with the Saudi
Government. Moreover, after his release from detention and his return to the
United States, Smrkovski allegedly attempted to get the U.S. Government
to espouse his claim against Saudi Arabia, but the Department of State de-
clined to do so.

For his part, Nelson was allegedly tortured by Saudi officials in 1984 after
his arrest for complaining about a health and safety hazard at the King
Faisal Hospital in Riyadh, where he was employed as a monitoring systems
engineer. Upon his release from captivity and return to the United States in
1985, Nelson asked the Department of State to espouse his claim against
Saudi Arabia. The Department allegedly refused to do so, offering only to
assist him in obtaining Saudi counsel so he could bring his case in Saudi
Arabia. At this point Nelson brought suit against Saudi Arabia in federal
court, claiming that the commercial exception to the Foreign Sovereign
Immunities Act applied.??® Although a panel of the U.S. Court of Appeals
for the Eleventh Circuit ruled unanimously in his favor,?® the Supteme
Court reversed.3?0 In both the'Eleventh Circuit and Supreme Court pro-
ceedings the Department of State filed briefs in support of Saudi Arabia’s

297. Victims of Torsure: Hearings Before the Subcomm. on International Operations and Human Rights of Honse
Comm. on International Affairs, 24 (1994) (statement of Daniel Wolf, Attorney, Hughes, Hubbard & Reed,
LLP) [hereinafter Statement of Daniel Wolf].
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side of the litigation.30! Although attorneys for Nelson urged Congress to
amend the Foreign Sovereign Immunities Act so as to provide redress to
Nelson and other persons similarly situated, this has not been done.302

Saudi Arabia is, of course, a key country in U.S. foreign policy. The
world’s foremost producer of oil, it also plays a major strategic role in the
Middle East. One can therefore understand the Department of State’s reluc-
tance to have Saudi Arabia angry at the United States because of a lawsuit
alleging that it had committed an international crime. But as stated by one
of Nelson’s attorneys, there is “no principled reason for providing redress in
our courts for American citizens who are tortured by officials of foreign
states on the Department’s list, but denying such redress to Americans who
are tortured by officials of other countries.”303

So stated, the issue may appear to be whether political realities should
trump principle or vice-versa. Perhaps, however, the real issue is whether
there is a way to overcome, at least in part, the obstacles that political reali-
ties currently place in the way of the pursuit of principle.

Specifically, one political reality in the way of amending the Foreign Sov-
ereign Immunities Act to cover countries other than those on the State De-
partment’s list is that the Act currently is retroactive in its application to
countries on the State Department’s list. If the United States were to extend
coverage of the Act to a4ny country that has committed the listed interna-
tional crimes in the past3® and that otherwise meets the criteria of the Act,
the response from other countries would likely be sharp and conceivably
could result in retaliation against the U.S. Government abroad. On the other
hand, if the extended coverage were to apply solely on a prospective basis,
the arguments in favor of a principled approach would be stronger. -

To be sure, making further amendments to the FSIA apply only prospec-
tively would not help people like Scott Nelson. But it would put Saudi Ara-
bia and other countries on notice that, if they sponsor international crimes
against U.S. nationals, they may be subject to civil suits in U.S. courts. In
principle there is no reasonable objection to such an approach. The acts cov-
ered by the FSIA are prohibited by jus cogens norms of international law, con-
stitute crimes under the national legal systems of all civilized nations, and
are subject to universal jurisdiction under international law.

Under this approach there would be two types of possible defendant states
in suits alleging the sponsorship of international crimes: states on the De-
partment’s of State’s list of state sponsors of terrorism and all other states. As
to the latter, possible liability would be purely prospective rather than retro-
active. Otherwise, the provisions in the FSIA denying immunity to states

301, SezStatement of Daniel Wolf, supra note 297, ac 5.
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that sponsor international crimes should apply equally to both sets of possi-
ble defendant states.

In its present form, the FSIA allows for possible civil liability for the
commission of certain manifestations of terrorism and for torture. Notably,
the Act does not provide for possible civil liability for commission of the so-
called core crimes—genocide, war crimes, and crimes against humanity. The
question is whether it should.

An earlier version of the amendments to the FSIA included genocide in
its coverage. As pointed out by Abraham Sofaer,? genocide has now been
clearly defined and condemned by the Genocide Convention and other in-
ternational instruments. Accordingly, in the admittedly unlikely event that
U.S. citizens are the victims of state sponsored genocide abroad, in principle
there should be a cause of action against the state sponsor available in U.S.
courts.

The situation is different with respect to war crimes and crimes against
humanity. Although, as noted above,3% war crimes have been defined in a
number of international legal instruments, “there are in the world some
genuine disputes about operational doctrines.”3%7 The same may be true #
Jfortiori with respect to crimes against humanity, which, until recently, were
not subject to definition by international legal instruments.?%® This lack of
clear agreement as to what acts constitute war crimes and crimes against
humanity raises an unacceptable risk that the U.S. Government might be
subject to suits in foreign courts under circumstances where reasonable per-
sons might differ as to whether the acts in question were war crimes or
justified by the doctrine of military necessity.3%?

Accordingly, as applied to states other than those on the State Depart-
ment’s list of state sponsors of terrorism, the FSIA would cover the crimes of
torture, extrajudicial killing, aircraft sabotage, hostage taking and genocide
and would apply prospectively only. From a strategic perspective it would
probably be appropriate also to exclude punitive damages from the types of
damages recoverable against these states. Punitive damages are generally not
available in civil law systems, and are a controversial subject in international
practice.3'% Admittedly, in principle a strong case may be made in favor of
punitive damages, but, in this instance at least, perhaps political realities
should prevail.
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Even with these limitations it is, of course, possible that the U.S. Gov-
ernment could be subject to retaliatory civil suits in countries found liable
in U.S. courts. But presumably such suits would be seen as illegal reprisals,
and the United States would be able to pursue the usual diplomatic and
other remedies in response.3!! The United States position, moreover, would
be considerably strengthened if it were successful in pursuing multilateral
initiatives to complement its unilateral legislative initiatives.

B.  The Move toward a Multilateral Approach

As a first step the United States might approach other democratic states
with a proposal that together they introduce a draft convention in the
United Nations that would require state parties to adopt national legislation
that would permit civil suits against persons who commit torture, extrajudi-
cial killings, aircraft sabotage, hostage taking or genocide against their na-
tionals, regardless of where the crimes are committed, as well as against any
state sponsors of such crimes. Since these would be crimes cleatly subject to
the universality principle of jurisdiction, as well as to the more controversial
passive personality principle,?!2 there would be no valid objections based on
the extraterritorial application of law.

As to objections based on sovereign immunity, this doctrine should no
longer be a shield for state sponsors of such egregious international crimes to
hide behind. Abstract notions of sovereignty should no longer mask the re-
ality that some governments are dominated by thugs who have no hesitation
in inflicting pain and suffering on their victims. The property of such gov-
ernments should be made available to provide compensation to their vic-
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tims. Further, in this era when national governments are losing autonomy
and sharing power with a variety of nongovernmental actors,?!3 individual
victims and their representatives should be able to engage in self-help meas-
ures through national courts to hold governments who commit or sponsor
international crimes accountable.

The convention should also contain provisions requiring state parties to
help locate assets of and to enforce money judgments rendered by the courts
of other states parties against either individual perpetrators of the crimes or
their state sponsors. This requirement would be subject to certain exceptions
in the event of judgments rendered under circumstances that offended fun-
damental international norms of due process and fairness or other strong
public policy of the state requested to locate assets and enforce the judg-
ment. These provisions would be coupled with a requirement that the state
party enforcing the judgment allow execution of the judgment against the
civilly liable state’s assets used for commercial purposes and located in its
territory.

Further, the convention should contain a compromissory clause that
would permit reference to the International Court of Justice or to interna-
tional arbitration of disputes between states parties over the interpretation
or application of the convention. This could serve as a safeguard against a
state party permitting a suit to be brought and a judgment to be rendered
against a state party that was not grounded in fact or law, but was instead
designed simply to punish the state defendant as an adversary of the state
party permicting the suit.

As to suits against states that are not parties to the convention, the state
parties should agree to a provision that would commit them to take respon-
sive action against any state that permitted a retaliatory suit in its courts
against a state party. Specifically, under this provision, the state parties
would freeze the assets of such a state and make them available to compen-
sate the state party subject to the retaliatory suit.

Should conclusion of a multilateral convention along the lines described
above not prove possible, an alternative approach might be to attempt to
conclude bilateral agreements along such lines, especially with states that
serve as major financial centers such as Great Britain and Germany. Such
bilateral agreements might be especially useful in improving the chances
that successful plaintiffs would be able to find assets of defendant foreign
sovereigns that they would be able to execute judgments against.

Finally, should the foreign sovereign immunity problem prove insut-
mountable, the effort should be to conclude a multilateral convention or
bilateral conventions that would oblige states parties to enact legislation
along the lines of the Torture Victim Protection Act but with an expanded
scope to include extrajudicial killing, -aircraft sabotage, hostage taking, and
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genocide as well. The convention would require states parties to enforce
money judgments rendered by the courts of other states parties under this
legislation and the requested state to permit execution of judgments against
the defendant’s assets located in its territory. To maximize enforceability of
such judgments, only compensatory and not punitive damages should be
recoverable. Enforcement of judgments would be subject to an appropriate
public policy exception, and reference of disputes between states parties over
the interpretation or application of the convention to the International
Court of Justice or to international arbitration should be possible.

CONCLUSION

This Article has focused on the concept of civil liability for the commis-
sion of international crimes as an alternative to criminal prosecution of the
perpetrators. This is not to suggest that efforts towards criminal prosecution
should, in any way, be pursued less intensely. On the contrary, they should
be intensified. At the time of this writing, there is a possibility that the per-
petrators of the bombing of Pan Am Flight 103 will be brought to justice.
According to newspaper reports, 314 Libya has apparently agreed to negotiate
the turning over of the two alleged offenders in its custody for trial under
Scottish law before a court composed of Scottish judges and sitting in the
Netherlands. If the trial actually takes place and results in a conviction of
the accused, and the plaintiffs in the Rein case succeed in obtaining and sat-
isfying a judgment against Libya for its sponsorship of the crime, justice
will have been fully and truly served.

Regardless of the outcome in the Pan Am Fight 103 case, however, it is
clear that prosecution of international crimes.will remain a difficult proposi-
tion. Widespread agreement on permitting civil suits to be filed in national
courts against those who commit such crimes as well as against state spon-
sors could offer significant benefits. First and foremost, the threat of substan-
tial civil liability suits could serve as a major deterrent to state sponsorship
of such crimes. Other deterrents, such as economic sanctions or military
strikes, are employed relatively sparingly and are resorted to only in the
most egregious cases. Except in such cases governments will tend to over-
look the commission of such crimes in the interest of maintaining good rela-
tions with the governments of the states that sponsor them. No such inhibi-
tions stand in the way of the victims of international crimes or their personal
representatives filing civil suits in national courts against persons who com-
mit international crimes or the governments that sponsor them. The victims
of international crimes and their families are motivated by a desire to see
justice done and to receive at least a measure of compensation for their loss.
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28, 1998, at A3.



56 Harvard Human Rights Journal | Vol. 12

In contrast, as we have seen, governments are leery of such suits, not least
because they can foresee themselves as defendants in foreign courts facing
the prospect of being required to pay substantial damages. Also, as U.S.
Government representatives have stressed, their very lack of control over the
filing of such suits raises the risk that such suits could undermine important
negotiations with foreign governments over important issues and create
significant tensions in foreign relations. These concerns cannot be lightly
dismissed. Ultimately, though, one has to choose between serving the con-
venience of governments or pursuing justice for the victims of their crimes.

Moreover, one reason that such suits may interfere with relations between
states is that, under present circumstances, at least outside the United
States, they are so unexpected. These expectations, however, should be
changed. States that engage in or sponsor the international crimes high-
lighted in this Article—genocide, acts of terrorism and torcure—should
have no expectation of immunity from civil liability. On the contrary, they
should be put on notice that, if they commit or sponsor the commission of
such crimes, they will be subject to suit in national courts and their assets
will be subject to execution to pay resulting judgments.

At a minimum one might hope that it would be possible for governments
to reach agreement on the need to enforce national judgments against the
individual perpetrators of international crimes and to cooperate in locating
their assets. Negotiations are currently being conducted under the auspices
of the Hague Conference on Private International Law with a view to the
eventual conclusion of a convention on jurisdiction and recogni-
tion/enforcement of judgments in civil and commercial matters.3!> The issue
of recognizing or enforcing civil judgments for the commission of interna-
tional crimes is not on the Conference’s agenda. It should be.

Because of the resistance of governments, progress toward greater civil li-
ability for international crimes will depend upon the efforts of nongovern-
mental actors to bring pressure to bear on governments. Increasingly, such
actors are playing a major role in the development of international law and
institutions.31¢ Civil liability for the commission of international crimes
deserves a high priority on their agenda.
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