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I. INTRODUCTION

Martha Fineman has said that family law decisions are “inescapably po-
litical.”! Nowhere is this better and more literally illustrated than in Argen-
tina, where, in the aftermath of the dictatorship from 1976 to 1983, courts
considered the fate of the kidnapped children of the disappeared. The politics
of the “Dirty War” conducted by the juntas included disappearing perceived
opponents of the military regime and systematically kidnapping their young
children, often selling or giving them for adoption to military and police
families. When the biological families of these children finally located them,
sometimes years later, the relatives attempted to reclaim them. Courts then
faced the troubling question of what to do: whether to return the children to
the families of origin from which they were stolen, or to leave them with the
“parents” who were raising them illegally. In order to understand this di-
lemma and the disputed solutions proposed “in the best interest of the
child,” it is necessary to consider the entire context of what happened in
Argentina during the nightmare years of the dictatorship.

Between 1976 and 1983, Argentine military and police forces disappeared
as many as 30,0002 of their own people, whom they perceived as “subves-

* Professor of Law, University of Houston Law Center. Ph.D., Yale University; 1974; J.D., University
of Houston Law Center, 1980. This Article was written with the assistance of Carmen Carranza, Alejan-
dro Nila, and Arturo Fernandez. I wish to thank the Ford Foundation, Dr. Rolando E. Gilaldino, Maria
José Guembe, Mario Lopez-Garelli, Raquel Poitevien, Juan Mendez, and the American Association for
the Advancement of Science, all of whom provided research sources. Thanks also to Jonathan Pratter,
Jonathan Miller, Jordan Paust, Harriet Richman, and Helen Boyce. This Article is an outgrowth of a
paper originally delivered at the North American Regional Conference on Parent and Child in North
America on June 15, 1996. It was made possible by the financial assistance of the University of Houston
Law Foundation. It is dedicated to the Abuelas de Plaza de Mayo and to my children, Leah and Sam Oren-
Palmer.

1. Martha Albertson Fineman, Lega/ Stories, Change, and Incentive—Reinforcing the Law of the Father, 37
N.Y.L. Scu. L. REv. 227, 229 (1992).

2. In 1984, Nunca Mas, the official report of the Commission on the Disappeared (CONADEP) con-
servatively estimated the disappearances at 9000. Nunca MAs: THE REPORT OF THE ARGENTINE NaA-



124 Harvard Human Rights Journal | Vol. 14

sive” to national security. These victims were kidnapped, tortured, and
killed; their fate was hidden from their families and the world by burying
their bodies in mass graves or throwing them into the sea.?> Many of these
disappeared had young children when they were abducted or were pregnant
women who gave birth to infants while held in captivity.? It is estimated
that as many as 450 children of the desaparecidos, or disappeared, were given
or sold to childless military or police families, or otherwise wrongfully
adopted by families whose knowledge of their origins ranged from innocence
to willful ignorance to guilt. An organization called Abuelas de Plaza de Mayo
(Grandmothers of the Plaza de Mayo) organized a large part of the efforts of the
biological families of the children of the disappeared to locate and reclaim
those children. The Aduelas played an integral role in the politics of resis-
tance that helped bring down the military regime in 1983.6 Today, some of
the now grown children are politically active themselves.” Moreover, when
General Jorge Videla, de facto head of the military government from 1976 to
1979 and alleged orchestrator of the systematic kidnapping, was arrested in
June 1998, the fate of the children of the disappeared erupted again into Ar-
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gentine polirics.® Other arrests have followed, leaving leading figures of the
dictatorship either under house arrest or in prison.?

Just as in United States law,'? Argentine courts subscribe to a “best inter-
est of the child” standard in making custody decisions. While never easy, the
application of that yardstick is particularly troublesome when the original
placement of a child is faulty or illegal, and years may have elapsed before a
court finally orders a remedy. The claims of justice in the individual case or
the interest in deterring bad behavior in general may milicate in favor of the
court ordering a change in custody. Any change in the status quo designed
to right the original wrong, however, has potentially serious consequences
for a child removed from the psychological family which raised her in order
to be returned to the biological family from which she was stolen. At first
blush, this might seem like a question of “justice” versus the “best interest of
the child.” In these cases, however, both parties to the dispute claimed to be
concerned with the “best interest of the child.” An overly simplistic view of
“politics” versus “best interests” does not take into account the nuanced co-
operative solutions arrived at between families who were legally entitled to
recover children and innocent adoptive families.

Moreover, the very definition of “the best interest of the child” is inevita-
bly a “political” question itself. The Abdnelas and the biological families, on
the one hand, and the pseudo-adoptive, “psychological,” or “raising” fami-
lies, on the other, had very different ideas about the content of that standard.
They disagreed about questions such as: Which is more important for chil-
dren—stability at all costs or truthful knowledge about their origins? The
answers, moreover, may depend on a variety of circumstances, ranging from
the age of the child at the time of kidnapping and recovery to the serious-
ness of the “lies” that were told. Competing social values were at stake in the
controversy over the children of the disappeared. In that sense, too, these
family law matters were indeed inescapably political.

The context of family law disputes shapes substance and procedure. As
the Argentinean case represents an extreme of the righting child custody
wrongs dilemma, the political context is even more important. Part II of
this Article, “Background: ‘The Nightmare Years’ in Argentina,” begins by

8. See Former Dictator Jorge Rafael Videla Detained for Stealing Children Daring Repression, NOTISUR-
LATIN AM. Por. AFF. (U.N.M. Latin Am. Inst., Albuquerque, N.M.) June 12, 1998. General Videla was
arrested June 9, 1998. Se, e.g., “Gov't to Leave Human Rights Cases to Court,” INTER PRESS SERVICE
Jan. 4, 2000 (new center-left government of de la Rua distancing itself from position of former president
Carlos Menem).

9. Se, e.g., Former Argentine Soldiers Arvested For Alleged Child Theft, AGENCE FRANCE PRESSE, Jan. 8,
2000, available ar LEXIS, Nexis Library, Agence Fr. Presse File (at least six non-commissioned officers
were arrested on charges of kidnapping of children born at the Mar de Plata Naval base, some of whom
adopted the children of the murdered detainees themselves).

10. For the nineteenth-century development of the “best interest of the child” standard in the United
States, see Michael Grossbetg, Who Gets the Child? Custody, Guardianship, and the Rise of 2 Juditial Patri-
archy in Nineteenth-Century America, 9 FEMINIST STUD. 235, 235-60 (1983). Sez also MICHAEL GROSS-
BERG, GOVERNING THE HEARTH: Law AND FAMILY 1N NINETEENTH CENTURY AMERICA (1985).
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explaining some of that context and examining the background of the
nightmare years in Argentina. Part III, “Searching for the Children of the
Disappeared: The Abuelas de Plaza de Mayo,” takes a closer look at the grand-
mothers’ organization, the Abuelas de Plaza de Mayo, which has been so in-
strumental in shaping the search for the missing children of the disappeared.
The next Part, “Proving Blood Ties: Paula Logares and Laura Scaccheri,”
examines the scientific advances and legal changes with respect to the proba-
tive value of blood and other genetic testing used to establish the true iden-
tity of located children. As the cases proceeded, the Abuelas shaped their own
theory and practice of the “best interest” of the kidnapped children. Part V
of the Article, “Extra-Judicial Versus Judicial Recovery,” examines two
modes of restoration, extrajudicial and judicial, in a family that lost both of
its children and recovered them both, but in strikingly different ways. The
next Part, “Worse than Slavery?: The Best Interest of Kidnapped Children,”
examines this development, through consideration of a dramatic case in-
volving the recovery of a child born in captivity in one of the detention cen-
ters maintained by the regime. After the passage of time and after one more
well-known restitution, however, it became increasingly difficult to recover
any of the remaining children. This is the subject of the next Part of the
Arricle, “Ximena Vicario: The Last Restitution?” After this case, the Abuelus
increasingly turned to international law, which they had helped shape, in
order to right the wrongful retention of the kidnapped children. This is ad-
dressed in the next Part, “Developing International Norms to Right
Wrongs.” Part VII, “Impunity under Attack: Recent Developments in
Proving a Systemic Plan,” provides an update on the political background in
light of recent events. Finally, the Article concludes with the lessons learned
from Argentina: the competing interpretations of the “best interest of the
child” and the procedural doctrines used to decide the custody cases reflect
the social and political context in Argentina.

II. BACKGROUND: “THE NIGHTMARE YEARS”!! IN ARGENTINA

Argentina’s nightmare years began when former President Juan Perén,
subject of a cult-like following from both right-wing and left-wing support-
ers, was recalled from his exile in Spain in June of 1973. As he landed in the
airport, a struggle between factions broke out in the massive crowds gath-
ered to greet him, and two hundred young people met their death.!2 Shortly,
it became clear that Perén sided with the right, giving tacit support to
right-wing paramilitary operations that kidnapped leftists. On their part,
some left-wing terrorist groups engaged in assassinations and were assassi-

11. See IRENE BARKI, POUR CES YEUX-LA: LA FACE CACHEE du DRAME ARGENTIN: LES ENFANTS
DispARrUS 13 (Editions La Decouverte 1988).
12. DWORKIN, s#prz note 3, at Xii.
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nated in turn, beginning an undeclared civil war in the streets of Argen-
tina.!3 After his death in 1974, Perén was succeeded by his wife, Isabel.
When she proved herself unable to control the incipient civil war or run-
away inflation, the military (as they had so many times before) took control
of the Argentine government. After the military junta, led by General Jorge
Videla as de facto President, took over on March 24, 1976, however, the era
that followed was unprecedented in its political repression and human rights
violations.!4

The newly installed military dictatorship adopted a statute called “The
Argentine Process of National Reorganization” or the Proceso de Reorgani-
zacivn Nacional (Process), which abolished constitutional government and
sought a comprehensive transformation of Argentine society. It gave itself
the power to govern, replaced the Supreme Court and over 400 judges with
its own appointees, and took over the universities.!> The new regime initi-
ated a brutal campaign of repression, justified by the United States’ doctrine
of “National Security” and by the alleged necessity to fight a “dirty war”
against terrorism. But the “dirty war” soon extended far beyond any con-
ceivable terrorist targets to anyone suspected of “subversive” thought—
journalists, young peronistas, trades unionists, nuns, and anyone else who hap-
pened to get in the way.16

The operations were carried out in secrecy and added new words to the
lexicon of international human rights violations.'” Under the direction of
the military and the police, students, workers, and professionals, who were
considered too leftist or subversive by the regime, were disappeared. They
were abducted by anonymous men in plain clothes driving unmarked Ford
Falcons. The victims were often never to be heard from again. Many thou-
sands were disappeared in this fashion.!® The secrecy permitted the regime to
carry on daily life with surface normality, while operating hundreds of con-
centration camps or detention centers where many of the abducted were tor-
tured and finally killed. The junta continued to deny reports of the disap-
pearances publicly and to the international community. The security forces
went to great lengths to conceal the fate of the disappeared and to demoralize
and silence the population by the secret terror.!® It was later remarked that

13. The right-wing death squad Alianza Anti-Comunista Argentina (‘AAA”) killed thousands of left-
ists. BRYSK, supra note 2, at 30.

14. Sez id. at 26-27, 30-36.

15. See id. at 34. See also Tim Dockery, Note, The Rule of Law Over the Law of Rulers: The Treatment of De
Facto Laws in Argentina, 19 FORDHAM INT'L L.J. 1578, 1604 (1996); DWORKIN, supra note 3, at xiii;
Serrill, supra note 7, at 46 (more than 400 judges still in office in 1996 who were appointed by the mili-
tary dictatorship).

16. DWORKIN, supra note 3, at xiii—iv, and NUNCA MAS, supra note 2, at 442-45.

17. IaAN GUEST, BEHIND THE DISAPPEARANCES: ARGENTINA'S DIRTY WAR AGAINST HuUMAN
RIGHTS AND THE UNITED NATIONS 31 (1990). (The word desaparecido, originally coined in Guatamela in
the 1960s, “became synonymous with Argentina”).

18. DWORKIN, s#pra note 3, at xiii-xiv.

19. NunNca MAs, supra note 2, at 28-29, 3335, 42-43. Sez id. at 447 for the number of secret deten-
tion centers documented. The efforts to conceal and demoralize included burning the corpses and cutting
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the “intention [of the regime} was to make all the Argentineans disappear as
persons and as citizens. That is to say, they meant to disappear our national
identity.”20

There was another facet of the “dirty war”—kidnapping of the young
children of the disappeared, and often putting them in the hands of families
of the very military or police forces implicated in the torture and death of
their parents. Later, an official report issued by the Argentine National
Commission on the Disappeared (CONADEP) condemned:

[tIhe repressors who took the disappeared children from their
homes, or who seized mothers on the point of giving birth . ...
[They]l were making decisions about people’s lives in the same
cold-blooded way that booty is distributed in war. Deprived of
their identity and taken away from their parents, the disappeared
children constitute, and will continue to constitute, a deep blem-
ish on our society.?!

The term botin de guerra, or war booty, came to represent the wrongs inflicted
on the kidnapped children.?? Some children were taken by the abductors
with their parents or left behind in the sweeps and ended up in orphanages
or with neighbors or strangers.?? Sometimes the families were clearly guilcy
of complicity, and sometimes they were only guilty of taking in a child
withour searching for her remaining blood relatives and preserving her iden-
tity. Some babies were actually born in captivity, in places like the notorious
Navy Mechanics’ School detention center (ESMA) or the Campo de Mayo
Military Hospital, before their mothers were disappeared forever. Witnesses
told CONADEP that at the Navy Mechanics School there was a list of
childless married couples in the Navy who were seeking a child born in cap-
tivity to raise. Whether born in captivity or not, the children of the disap-
peared might be falsely registered as born to the families who took them to
raise, or might be adopted based on falsified documents. In some cases, how-
ever, the raising families were friends or neighbors who actually preserved
the identities of the children.?4

After 1977, human rights groups protesting the disappearances and the re-
lated kidnappings of the children of the disappeared played a critical role in

off identifying characteristics. Sez BOUVARD, s#pra note 2, at 42 (quoting the Mothers of the Plaza de
Mayo, Madres, Boletin, no. 12, December 1983).

20. BOUVARD, supra note 2, at 43 (quoting the Mothers of the Plaza de Mayo, Madres, Boftin, no. 12,
December 1983). For a summary of events, see Joseph A. Page, Argentina’s dilemma of conscience; punishing
the guilty; resolution of human-rights violations by the Argentine military, 239 NATION 369 (Oct. 20, 1984),
Alison Brysk says that the repression was most intense from 1976 to 1979 and peaked by 1980 and
1981, although new disappearances were reported as late as 1983. BRYSK, supra note 2, at 36,

21. NuUNcA MAs, supra note 2, at 286.

22. Jur1o E. NOSIGLIA, BOTIN DE GUERRA, 8 (1985).

23. NunNca MAs, supra note 2, at 14.

24. Id. at 14, 286-90. For the varieties of circumstances, see BOKSER & GUARINO, supra note 5, at
245~72 (Anexo 2, “Situaciones Observadas,” a study of 27 cases).
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civilian opposition to state terror?® Among these were the courageous
Madres de Plaza de Mayo (Madres or Mothers). The Madres created a domestic
political movement and an international human rights institution out of
their demands for the return of their missing children disappeared by the
anonymous forces of the regime. They first began meeting in public at the
Plaza de Mayo in front of the Casa Rosa on April 30, 1977 in order to de-
mand information. They continued this tactic for years, forging a political
movement in the process that ultimately sought the return of democracy to
Argentina.?6 In the same year, another organization arose called the Adwelas
de Plazo de Mayo (the Abuelas or Grandmothers), an offshoot of the Madres.
The Abuelas received denunciations,?’ documented files, and initiated
searches for the children kidnapped during the abductions or botn in the
secret detention camps, whom they believed had been appropriated as “war
booty” by minions of the regime.?® In 1980, the Abuelzs had their first suc-
cess finding stolen children when they located seven-year-old Tatiana Britos
and her sister Laura, who had been adopted by a military family.??

In 1981, the Abuelas took their stories to the international arena, pre-
senting seventy-seven carefully documented cases of missing children, either
born in captivity or kidnapped along with their parents.?® The Abxelas also
sought assistance from the international scientific community. In the absence
of their disappeared parents, the children’s identity could only be established
by genetic tests for the biological links between the children and their
grandparents or other, more remote family members. The Abxelas enlisted
the American Association for the Advancement of Science and geneticist,
Dr. Mary-Claire King, in their cause. Dr. King’s work broke new ground in
establishing genetic links between children and kin other than their par-
ents.3!

25. Sez BRYSK, supra note 2, at 42—45. When the courts and church failed to respond and trade unions
collapsed as centers of resistance, the human rights movement emerged as the critical center of resistance.

26. Sez BOUVARD, supra note 2, at 65-89.

27. For a definition of these denwucias, see BRYSK, supra note 2, at 176.

28. Sez ARDITTI, supra note 2, at 37. See also Rita Arditti & M. Brinton Lykes, The Disappeared Children
of Argentina: The Work of the Grandmotbers of Plaza de Mayo, in SURVIVING BEYOND FEAR: WOMEN, CHIL-
DREN, AND HUMAN RIGHTS IN LATIN AMERICA 169 (Marjorie Agosin ed., 1993). The children were
called “human spoils of war” by Argentinean newspapers. Isabel Vincent, Argentina Copes with “Human
Spoils of War;” Rights Groups Fight to Return Children of “Disappeared” to Natural Families, S.F EXAM'R, Mar.
6, 1994, at A9. One hundred forty women were kept alive just long enough to give birth while in cap-
tivity. Id. See also NUNCA MAs, supra note 2, at 288-300.

29. GUEST, supra note 17, at 212.

30. Id. at 304-05, 363-65. The Grandmothers ultimately were disappointed with the meager re-
sponse from the United Nations.

31. Sez Simon L. Garfinkel, Genetic Trails lead to Argentina’s missing children, BosTON GLOBE, June 12,
1989, at 25 (quoting Christian Orrego, then 2 member of the American Association for the Advancement
of Science’s (AAAS) Committee on Scientific Freedom and Responsibility; Mary-Claire King; Geneticist;
Interview, 15 OMn1 68 (July 1993); Jared M. Diamond, Abducted orphans identified by grandpaternity testing,
327 NATURE 552-53 (June 18, 1987). The grandpaternity index used initially was based on the prob-
ability of the child sharing alleles with the putative grandparents. However, Drs. Mary-Claire King and
Christian Orrego were already at work on DNA techniques such as the one based on mitochondrial DNA
which is cransmitted only by the mother, is identically shared by siblings, and is therefore useful in cases
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By 1980 and 1981, the activities of human rights groups, including the
Madres and the Abuelas, and their growing ability to reach international
aundiences were serious problems for the military regime. Economic crisis on
top of that further eroded support for the government. Already before the
military’s disastrous decision to undertake a war with Britain over the Ma/-
vinas/Falkland Islands, there were mass strikes and multiparty calls for a
return to constitutional government. The humiliating defeatr in that war
may have merely accelerated the military’s loss of power.32 But even on the
way out, the juntas tried to ensure impunity for their abuses. After its efforts
at self-justification were resoundingly rejected by mass human rights dem-
onstrations, the military issued an amnesty that purported to include actions
by both sides during the “dirty war.”3 The military also systematically de-
stroyed documents and archives pertaining to the “dirty war.”34

The military did not succeed in its quest for impunity at this time. Ral
Alfonsin, the candidate of the Radical Civic Union party, won the demo-
cratic elections in October, in large part on the strength of his human rights
stance. The military’s self-amnesty was voided and the new government ap-
pointed a Commission on the Disappeared with full powers to investigate
and report, although not to prosecute, the late abuses. CONADEP, which
was headed by the respected writer Ernesto Sibato, took testimony from
thousands of witnesses, visited the secret detention centers, and produced a
frightening picture of the disappearances in a report called Nunca Mds (“Never
Again!”).?> This report was widely publicized, however, the trials that fol-
lowed were highly controversial.3¢ In the end, government-sponsored trials
of nine military commanders resulted in the December 9, 1985 conviction
of five of them. Jorge Videla and Emilio Massera, the commanders of the
Army and Navy, received life sentences, while three others received shorter
sentences, and four were acquitted. The government lost control of the
prosecutions when thousands of cases were filed against these and other
officers by individuals, human rights organizations, and others.??

where the mother is dead but putative maternal aunts or uncles survive.

32. See BRYSK, supra note 2, at 45-56, 56~58. See also DWORKIN, supra note 3, at xv.

33. See DWORKIN, supra note 3, at xv.

34. BARKI, supra note 11, at 246.

35. See DWORKIN, supra note 3, at xvii; DECREE No. 158, Dec. 13, 1983, [XLIV-A] A.D.L.A. 132
(law voiding the self-amnesty), DECREE No. 187, Dec. 15, 1983, [ILIV-A} 137 (law establishing CO-
NADEP).

36. See BRYSK, supra note 2, at 71-72. Over 250,000 copies were sold in Argentina alone to readers
from remote farmhouses and the elite alike. There was a televised version viewed by over a million people
on the first showing; 2000 copies of the report were distributed to government officials, national and
international human rights organizations, and embassies. A march of 70,000 people accompanied the
submission of the report.

37. See DWORKIN, supra note 3, at xx-xxii. Ronald Dworkin attended the trials as an observer along
with a delegation of British and American philosophers and lawyers. Id. at xxi-xxii.

For excerpts from the judgment, sez Enrique Dahl & Alejandro M. Garro, Note, Argentina: National
Appeals Court (Criminal Division) Judgment on Human Rights Violations by Former Military Leaders (Excerpss),
26 INT'L. LEGAL. MATERIALS 317 (Mar. 1987).

For an explanation of the “plaintiff-prosecutor” or querellante system of private parties bringing crimi-
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Just as the trials of the former military leaders were starting in 1984, a
film called Official Story opened in Argentina. The acclaimed film, which
later won an Academy Award, further focused international attention on the
children of the disappeared. The film is a fictionalized account of a child of
disappeared parents who was “adopted” by a father who was complicit in the
abuses of the regime, and a mother who only slowly came to realize the
tainted origins of her apparently happy family life.38

In real life, the first disputed custody court case in which genetic evidence
was critical came to conclusion in 1984.3% The Abuxelas subsequently pres-
sured Alfonsin’s government into establishing a National Genetic Data
Bank to store and preserve blood samples that could be used to identify the
origins of children even after the deaths of their grandparents.* In 1988, the
Abunelas extracted a further concession-——the government named a four-
person commission to determine the whereabouts of the children.#* Contin-
ued frustration with the slow and politicized process of restoring children
led to renewed international pressure in 1993. President Menem met with
the Abuelas and agreed to set up the National Commission for Identity
Rights “with broad powers of subpoena and investigation.”#

Even after the return of democratic government in 1983, however, the
military remained a powerful force in Argentine political life. In the face of
continued military unrest and three outright uprisings,®® the government
equivocated about enforcing accountability. Two laws, the Punto Final of
December 1986 and the Law of Obediencia Debida (Law of Due Obedience) of
1987, granted significant amnesty to those responsible.# The net result was
an end to future charges, recognition of a defense for junior officers who
could claim they were “just following orders,” and, in 1989 and 1990, par-
dons from the next President for those already serving time for human rights
violations, including Videla and Massera.®’

This impunity, however, came with a significant exception. Article 5 of
Law 23.492, the Punto Final, provided that the legislation would have no

nal prosecutions, see Emilio Fermin Mignone, Cynthia L. Estlund, & Samuel Issacharoff, Dictatorship on
Trial: Prosecution of Human Rights Violations in Argentina, 10 YALE J. INT'L L. 118, 123-25 (1984).

38. Ceasar A. Chelala, Grandmothers of the “Disappeared,” CHRISTIAN SCI. MONITOR, Oct. 6, 1986, at
37 (Official Story won the award for Best Foreign Film).

39, For a discussion of the Paula Logares case, sez infra at notes 70-117 and accompanying text.

40. Andrew A. Skolnik, Mitochondrial DNA Studies Help Identify Lost Victims of Human Rights Abuses,
269 JAMA, Apr. 21, 1993, ac 1911. John Batham, Moshers Who Mourn Their Lost Innocents: Argentina's
“Disappeared” Children, FIN. TIMES, May 9, 1992, at 1, available at LEXIS.

41. Argentina: Names Commission 1o Search for Children of Disappeared, INTER PRESS SERVICE, Dec. 15,
1988, at 1, available at LEXIS.

42. Brook Larmer, The Lost Generation, NEWSWEEK, Feb. 8, 1993, at 39.

43. Sez BRYSK, supra note 2, at 98.

44, Law No. 23.492, Dec. 24, 1986, [XIVII-A} A.D.L.A. 192 (Punto Final); Law No. 23.521, June
8, 1987, [XIVII-B} A.D.L.A. 1548 (Obediencia Debida).

45. Sez BRYSK, supra note 2, at 80—84. Menem’s pardon of General Videla in 1990 was an apparent
trade-off with the military, which agreed to lec him cut military budgets as one means to curb over-
spending and hyperinflation. Sez ARDITTI, supra note 2, at 4849 (on presidential pardons). Sez also An
Enemy of Argentina's Pegple, BOSTON GLOBE, June 14, 1998. at F6.
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effect on criminal cases involving alteration in civil status or kidnapping and
concealment of children. Article 2 of Law 23.521 (Due Obedience) ex-
empted certain crimes from the “just following orders” presumption, other-
wise afforded junior officers. This included rape, kidnapping and conceal-
ment of children, and substitution or misrepresentation of the children’s
identity.46 However, little could be done at this time to pursue those respon-
sible for these kinds of crimes; the military apparently destroyed archives
containing evidence about the children’s kidnapping, making it extremely
difficult to put together a case against the commanders for an organized
plan.¥

III. SEARCHING FOR THE CHILDREN OF THE DISAPPEARED:
THE ABUELAS DE P1LAZA DE MAYO

The organization of the Abuelas and the tactics the Abwelas originally em-
ployed in an effort to obtain information about their family members grew
out of the horrific events that occurred during “the nightmare years” and the
difficulty these women had in obtaining information under such circum-
stances. The Argentine National Commission on the Disappeared (CO-
NADERP) reported later that the typical sequence of events during the “dirty
war” was “abduction—disappearance—torture.”®8 In this fashion thousands of

46. Law No. 23.492 (Punto Final), Articulo 5, “La presente ley no extingue las acciones penales en los
casos de delitos de sustitucién de estado civil y de sustraccién y ocultacién de menores”; Law No. 23.521
(Obediencia Debida), Articulo 2, “La presuncién establecida en el artfculo anterior no serd aplicable
respecto de los delitos de violacién, sustraccién y ocultacién de menores o sustitucién de su estado civil y
apropiacién extorsiva de inmuebles.”

In its evaluation of the Abxelas” grant application, the Ford Foundation emphasized the lav's exemp-
tion for “mistepresentation of another person’s identity.” Sez Inter-Office Memorandum to Franklin A.
Thomas from Michael Shifter, 575 (July 16, 1987) (PA 855-0381, Ford Foundation Archives) [hereinaf-
ter Inter-Office Memorandum]. Mr. Shifter commented that despite the demoralizing impact of the Punto
Final (Full Stop) and Due Obedience laws, the exception for the missing children and forging of docu-
ments about their identity at least gave promise of generating judicial proceedings which might reveal
some of what happened and start the healing process. Id. at 575-76.

The Abuelas de Plaza de Mayo viere unhappy about the child kidnappings being singled out as an ex-
ception to a general grant of impunity. See ARDITTI, supra note 2, at 47.

47. Ina telegram dated November 3, 1983, General Bignone ordered all chiefs of police to return rec-
ords to be burned. Sez BARKI, supra note 11, at 246. The purging may also have included documents
about the children of the disappeared and what happened to them. Id. at 246—47. This instruction also
told them to follow normal procedures concerning children of subversives who have disappearcd, proce-
dures that apparently were promulgated on April 19, 1977 at the outset of the repression. Id. at 246-47.
When confronted with this suggestive evidence years later, even a judge with a good reputation, such as
Andres D’Allessio, president of the federal court in Buenos Aires, nonetheless maintained there was no
proof of a systematic plan to kidnap the children. Id. at 242-43.

General Martin Balza told the troops at an army day celebration in 1999 that the military currently
has no records of disappeared persons, if such lists ever existed. No Jists of Argentine Disappearcd—Army
Chief, AGENCE FRANCE PRESSE, (May 30, 1999, LEXIS, Nexis Library, Agence France Presse File. In
March 2000, Balza’s successor, Gen. Ricardo Brinzoni, ordered the army’s 300 sections to institute a
search for any documents that might exist. Marcela Valente, Army Chief Condemns ‘Baby Stealing,” INTER
PRESS SERVICE, Mar. 13, 2000, LEXIS, Nexis Library, Inter Press Service File.

48. NuNca MAs, supra note 2,2t 9.
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mostly young people were disappeared. The Commission found it striking
that women were included on a large scale, representing over thirty percent
of the disappeared. Three percent of the total was pregnant women.®

When a family that was to be chupada (slang for sucked up or swallowed)
had young children, certain methods were followed. The children might be
left with neighbors until a relative came for them or sent to children’s insti-
tutions that either held them until they were turned over to relatives or
adopted by strangers. The children themselves might be abducted and
adopted by 2 member of the armed services. They might be taken directly to
a relative’s house, maybe even in the same vehicle used to abduct their par-
ents, or left abandoned wherever the kidnapping of their parents occurred.
Finally, some children were taken to secret detention centers where they
witnessed the torture of their parents, or were tortured themselves in front
of their parents.’® Many babies were born in these detention centers, often
joining other children of the disappeared in disappearing themselves.>!

The relatives of these young children found obtaining information from
the authorities about the children’s whereabouts very difficult and risky. For
example, Sefiora Maria Isabel Ch. De Mariani, who became the president of
the Abuelas, knew that her granddaughter Clara Anahi Mariani was taken up
at the same time that her daughter-in-law was killed in La Plata in Novem-
ber of 1976. The grandmother waited fruitlessly outside the army headquar-
ters for the three-month-old to be handed over to her, waited at home every
night, and even was bold enough to enter a police detention center. Al-
though an inspector told her that the child was alive, he said he would deny
ever having said so. Following a suggestion to catry on her search (bisqueda)
at the Minors’ Court, Mariani was directed to another grandmother with a
disappeared grandchild, Alicia de la Cuandra. Hearing about the early meet-
ings of Madyes, their first marches in the Plaza de Mayo, and their collective
bhabeas corpus petitions for 158 of the disappeared, the two grandmothers de-
cided to go to the federal capital in October of 1977.52 There the Madres
themselves were experiencing repression®® and were trying to appeal to in-
ternational opinion through the visit of the United States’ Secretary of State,
Cyrus Vance. The incipient Abuelas organization decided to present their
case through a letter to the Pope. They also visited all the civil courts in the
capital and Minors’ Courts in the province of Buenos Aires and wrote to
courts throughout the rest of the country. In April of 1978, a motion was
filed in the Supreme Court of Argentina (Corse Suprema de la Nacién) to re-
claim one of the children of the disappeared.>* The Supreme Court, however,

49. See id. at 285.

50. Sezid. at 14.

51. Seid. at 288-300.

52. Seeid. at 302. Sec also HERRARA & TENEMBAUM, supra note 5, at 13-14.

53. HERRARA & TENEMBAUM, suprz note 5, at 17 (For example, Madres’ founder Era Azucena Villaflor
herself disappeared).

54. Id. at 17-25.



134 Harvard Human Rights Journal | Vol. 14

ruled that under the separation of powers of the Argentine system of gov-
ernment, it was without power to decide such a case.

The failure of judges and functionaries to respond to the Abuelas’ petitions
persuaded them to change tactics. They created case files with photos of
their missing children and grandchildren, displayed with a history of each
case. Copies were sent to the United Nations, the Organization of American
States (OAS), and the Vatican. In August 1978, the Abwelas sought the at-
tention of the Argentine press, publishing the first collective advertisement
soliciting information on their missing grandchildren. The Abwelas per-
suaded the OAS to open a case and traveled to Europe to carry their story to
a wider public. Information began to accumulate about clandestine deten-
tion camps, kidnappings, and births in captivity in the infamous Navy
School of Mechanics and Hospital of the Campo de Mayo.5¢ Amazingly, all
this activity continued in the middle of the terror, with disappearances intense
between 1976 and 1979 and peaking by 1980 and 1981.57

In August of 1979, some children were located in Chile by a Brazilian
rights organization,’® and in March of 1980, the Abuelas had their first suc-
cess: they located two sisters, Tatiana Ruarte Britos and Laura Malena Jotar
Britos.’? In October 1977 in the province of Buenos Aires, two gitls named
Tatiana and Laura had diseppesred with their mother and with Laura’s father.
Tatiana’s father had been diszppeared the previous year.

55. Id. at 25 (Opinion by judges Adolfo Gabrielli, Abelardo Rossi, Pedro Frias, Emilio Daireaux, &
Elias Gustavino).

Argentina is a federal republic. It consists of the Federal Capital and 22 provinces. Federal rules are
valid in the whole of the country’s territory, but there are also local rules for each of the 22 provinces,
Although the provinces retain all powers not delegated by the Federal Constitution to the federal gov-
ernment, the system is actually more centralized than this sounds. Humberto Quiroga Lavie, “Argen-
tine,” NAT'L REPORTS at A=33. The court system is divided between federal and provincial courts. The
federal court system is capped by the Supreme Federal Court of Justice, and each province also has its
own judicial system. Id.

For the federal system, see also THOMAS A. REYNOLDS & ARTURO FLORES, FOREIGN Law: CURRENT
SOURCES OF CODES AND BASIC LEGISLATION IN JURISDICTIONS OF THE WORLD 1-7 (1999). Of four
Latin American nations modeled on a federal system, Argentina and Mexico are the only ones with his-
torically developed judicial and legislative structures that resemble the North American concept of a dual
or federal form of government. There is a national Supreme Court in Buenos Aires with lower federal
courts in the provinces and the Federal Capital, supported by a range of administrative courts and tribu-
nals. Each of the provinces has a supreme court and courts of the first instance. Decisions of Argentine
courts have precedential value, but, as in the civil law tradition, are not binding until a whole series of
similar precedents can be isolated and described and only then applied. Although legal codes are so ex-
tensive that opinions might seem to have little precedential value, “well-teasoned decisions tend to be
followed in later cases.” I.

56. HERRARA & TENEMBAUM, Supra note 5, at 26-33.

57. Sez BRYSK, Supra note 2, at 36. But see DWORKIN, supra note 3, at xv (the ditappearances laggely
ceased after 1979).

58. Sez ARDITTL, supra note 2, at 67-69 (interview with Chicha Mariani regarding CLAMOR). The
Abselas recounted how the organization CLAMOR opened their files to them. Se¢e GRANDMOTHERS OF
PrazA DE MaYO, MISSING CHILDREN WHO DISAPPEARED IN ARGENTINA, BETWEEN 1976 anD 1983
26 (Ricardo Couch trans., 1988) [hereinafter GRANDMOTHERS].

59. HERRARA & TENEMBAUM, supra note 5, at 47, 245. See also NOSIGLIA, supra note 22, at 171;
BARKI, supra note 11, at 268-75.
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In this case, the raising parents were “innocent” in that they were not in-
volved with the military regime. Inés Sfilgoy and her husband Carlos were a
childless couple trying to adopt a newborn baby in the Juvenile Court in San
Martin (Juzgado de Menoves de San Martin). In this same court, after a police
officer reported finding the two children, (a three-year-old in good health
and a sickly four-month-old baby), a judge had committed them to the
keeping of separate children’s institutions. When Inés saw the sickly infant
in the arms of a court employee, she asked if she could have that child in-
stead of the healthy newborn whose papers she had already received. Inés
said she felt that something was wrong and then saw the older girl behind
some furniture. Upon learning that the two girls were sisters, the couple
asked to take them both, but the court said the older one was meant for an-
other family. Several days later, however, an employee of the court called to
offer her to them as well. The adoptive parents apparently grew suspicious
about the circumstances and decided not to go back to that court anymore.%0

Little by little, the adoptive parents learned pieces of the children’s story.
Tatiana knew her own name and also that the baby (from whom she had
been separated for six months) was called Laura. Tatiana had some emotional
problems; she did not want to talk about her past, and she seemed afraid of
going out. Eventually, the Sfilgoys became suspicious enough to see the
judge to ask if these children were from people who had been detained or
who no longer existed. Inés recounted later that they were uncomfortable
using the word “disappeared” in front of the judge and did not believe that
their children’s case was related to all of the horrible things that were going
on at the time. When the court seemed to deny any connection, they were
put at ease.

After time passed and the court determined that they adequately cared for
the children, Inés and Catlos Sfiligoy were granted permanent custody. But
in 1980 they received notification from the court that informed them that
the grandmothers of the children were claiming them, with the help of the
Abuelas de Plaza de Mayo. The Silgoys were required to present the children
to the court for these grandmothers to see.!

Then vice-president of the Abuelas, Estela de Carlotto, recalled how one of
the missing children’s grandmothers, Marfa Laura de Jotar, had come to
them for help. From information on the baby’s birth certificate, they located
neighbors of the disappeared family who told them what happened. That led
them to the local court of San Martin where the Abxelas left copies of the
birth certificate, pictures, and a request to search for the missing children.
The judge took a personal interest in the case, assigning a social worker to
help, and apparently became convinced that she had located the right chil-
dren. By this time Tatiana was eight years old and Laura was three. Before
going into the court for the face-to-face meeting with the grandmothers,

60. HERRARA & TENEMBAUM, supra note 5, at 24549,
61. Id, at 252-54.
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Inés and Carlos consulted a psychologist, who advised them to say some-
thing to the older girl about trying to recognize the woman she would see,
but Tatiana hung back and did not admit to recognizing her grandmother.
Inés commented later that she thought Tatiana did not want to recognize
her grandmother because she was afraid of the changes this might bring, but
that eventually she was happy to know her family.62

The adoptive parents made a direct plea to the court and to the grand-
mothers; Carlos proposed that they be able to keep the children, but to in-
clude the grandparents in their lives, as a kind of emergency situation until
the children’s biological parents appeared. This was agreed. The initial visi-
tations, however, evoked trepidation on the part of the Sfiligoys, who feared
that the children might even be snatched from them. Eventually, they came
to cooperate with the children’s blood relatives. Inés explained that it was
reassuring to Tatiana to learn that her mother had not abandoned her, but
that they were separated for other reasons. The child was relieved when Inés
promised to look for the answers together. In the end, the Sfiligoys per-
suaded the grandmothers that they were better equipped to raise the sisters.
They never obtained what is called an adopcién plena, or full adoption.®? In-
stead, they were confirmed in an adopcion simple.% The ability to reconstruct
their identity was a positive change for the children. Inés told a story about
the younger girl, at age four, joining in a patriotic celebration in school by
telling the story of her parents being taken away by uniformed men. While
the other children said her parents must have been bad to have been taken in
this fashion, she insisted this was not so.

Although the adoptive parents shielded their children as much as they
could from media attention and publicity, in the end, they all became an
integral part of the Abuelas organization. They felt that even without blood
ties, they were a family, united by the ties of love. At the same time, they
responded to the message of the Abuelas, which was about the children’s re-
ality. It was only natural for them to be involved. Although they recognized
that they were in a different position and might not be accepted by families

62. Id. at 255~58. Sez also ARDITTI, supra note 2, at 109 (recounting an interview with Tatiana ex-
plaining why she did not want to recognize her grandmother at first and suffer another uprooting).

63. HERRARA & TENEMBAUM, supra note 5, at 259-62. A full adoption substitutes a new relationship
or filiacion entirely for that of the original family. It excinguishes all the rights of the blood family, with
the sole exceprion of the restriction on incestuous marriage. The adoptee acquires all the rights and obli-
gations of a legitimate child. Sez Law No. 19.134, July 21, 1971, {XXXI-B} A.D.L.A.1408 (Capituclo
In.

G4. HERRARA & TENEMBAUM, supra note S, at 262. For adopeién simple, see Law No. 19,134, July 21,
1971, [XXXI-B} A.D.L.A. 1408 (Capitulo III). This legal status confers on the adopted child the posi-
tion of a legitimate child, but does not destroy the rights of the blood relatives except to the extent ex-
pressly determined in this law. See also ARDITTI, supra note 2, ac 210-11 n.27: (“*Simple’ adoption confers
rights to the adoptee as a member of the adoptive family but does not extinguish the rights and responsi-
bilities of her or his family of origin. Adoptees are allowed to add the last name of their original family to
their names, and the adoption is revocable. ‘Full’ adoption results in the adoptee no longer being a mem-
ber of her or his family of origin. It is irrevocable, and the adoptee cannot recover affiliation with her or
his family of origin”).
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seeking to recover their missing children, they came to the conclusion that
they had a lot in common with them and that there was not a single correct
model for resolution of these tragic cases.5>

In some ways, the story of the Britos children was uncomplicated. Once
they were located, there seems to have been little doubt or dispute about
their identity. The blood family of the girls did not have the resousces to
raise the girls and did not seek ro take full responsibility for the children.
The Sfilgoys were “innocent” of the terrible crimes of the regime and had
never lied to the girls about being adopted. In line with the ideology of the
Abuelas and the wishes of the biological familiy, Inés and Carlos recognized
how important it was for the sisters psychologically to know the truth about
their origins. They were willing to enfold the blood relatives into a larger
family, and the blood relatives were willing to let them do this. The parents
and children ultimately became an active part of the Aduelas’ organization.
This is not to say that the course of this resolution ran smoothly; the fami-
lies negotiated over a period of years, with confusion and fear on all sides.
The location of the Britos children, however, constituted the first success
attained by the Abuelas.

IV. PrRoVING BLOOD TiEs: PAuLA LOGARES AND LAURA SCACCHERI

The recaveries of two other children located by the Adwuelas, Paula Logares
and Laura Scaccheri, were not so simple. In each case, the parents who were
raising the children denied the identity of the child and refused to reach any
accommodation with the biological family. As a result, the establishment of
identity in court through blood tests and other genetic proofs became a cen-
tral issue for each case. Little legal precedent existed for reclaiming the chil-
dren or punishing their kidnappers,® and there was no accepted scientific
test for establishing the affiliation between grandchildren and grandparents
in the absence of the disappeared parents. Although issues such as the
nullification of fraudulent adoptions were civil matters to be heard in civil
courts,” many of the disputes over blood testing and the critical decisions
on custody were heard in the first instance in federal criminal courts, which
exercised a kind of auxiliary jurisdiction over minors alleged to be victims.58

65. HERRARA & TENEMBAUM, supra note 3, at 264-67. For additional information on the Britos case,
see ARDITTI, supra note 2, at 109 (interviewed child ac age 20).

66. HERRARA & TENEMBAUM, s#pra note 5, at 153.

67. Sez, e.g., “Ménaco de Gallicchio, Darwina Rosa contra Siciliano, Susana. Nulidad de adopcidén,” en
la causa Ac. 51.831, CJ Islip op.} (Sept. 20, 1994) fhereinafter Ménaco de Gallicchio}. My gratitude to
Dr. Rolando E. Gialdino of the Asgentine Supreme Court (Secretaria de Investigaciin de Derecho Comparado
de la Corte Suprema de Justicia de la Nacidn) and to Maria Silvia Galindez for providing me with a copy of
this opinion.

68. But see BOKSER & GUARINO, supra note 5, at 245-72 (appendix describing 27 cases studied by
authors and listing all the legal proceedings, criminal and civil, that related to each child).
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In 1984, the same year that CONADEP was taking testimony and pro-
claiming Nunca Mds (“Never Again!”),® blood tests were decisive for the
first time in a case involving a child of disappeared parents, Paula Logares.
The Abunelas recruited an American geneticist to develop an “index of grand-
paternity” and also gained the support of the Ford Foundation to establish a
genetic data bank at the Durand Hospital in Buenos Aires, where testing
could take place and data could be stored for the eventuality of locating
more children. In 1987, the Supreme Court of Argentina definitively de-
clared the probative value of blood testing in the Laura Scaccheri case. In the
same year, the Argentine National Congress passed a law which gave the
Durand data bank official standing, while also dictating the legal effect of
blood tests in cases involving the children of the disappeared.

The resolution of the question of the legal effect of blood tests, however,
did not provide the entire answer to these difficult cases. Although one in-
stance involved raising parents whom the Abwuelas considered to be “repress-
ors” and the other did not, both Paula and Laura became the subject of cus-
tody disputes in which courts had to determine not only identity, but the
placement of a somewhat older child after her true identity was confirmed.
This made some judges feel like they were being asked to make King Solo-
mon’s decision and posed questions about the “best interest of the child” in
the strongest possible terms.

Paula Eva Logares was twenty-three months old when she was abducted
in Uruguay on May 18, 1978, along with her parents who were in exile for
their activities in the peronist youth movement. Her parents were never seen
again.’® Paula’s grandmother Elsa Pavon had searched fruitlessly for the
child on her own in Uruguay and in Argentina until she was asked by the
Abnelas to work with them.”! During the dictatorship years the child was
spotted briefly in 1980. She was in the hands of Ruben Lavallén, a police
officer, and his common law wife Raquel Leiro.”? Paula’s grandparents re-
ceived photos of the girl sent by suspicious neighbors who overheard the
Lavallens arguing one night. The adoptive mother was heard to say: “You
killed the parents of this little girl and then you bring her to my house and
expect me to care for her.””? But the child soon vanished from sight. Three

69. See NUNCA MAs, supra note 2.

70. James E Smith, Sought by Argentina; Children of ‘Dirty War’: Sad Legacy, L.A. TiMES, Apr. 20, 1988,
pact I, at 5. See also “Paula Eva Logares Grinspon,” (sentence by Federal Judge Juan Edgardo Fegoli
against Raquel Teresa Leiro Mediondo and Ruben Luis Lavallen for kidnapping of a minor) en la causa
Ac. 202/83 (Feb. 19, 1988), reprinted in 1L0s NINOS DESAPARECIDOS Y LA JUSTICA: ALGUNOS FALLOS Y
RESOLUCIONES 43 (Maria Teresa Pinero ed., ABUELAS DE PLAZA DE MAYO 1988) [hereinafter Paula Eva
Logares Grinspon}. My gratitude to the Abuelas de Plaza de Mayo for sending me a copy of this publica-
tion.

71. BARK]I, supra note 11, at 255.

72. HERRARA & TENEMBAUM, s#pra note 3, at 58-59, 154; James E Smith, Sought by Argentina, supra
note 70.

73. Vincent J. Schodolski, Legacy of Argentina’s ‘Dirty War’s Search for a Stolen Child, CH1. Trib., Sept.
22,1985, at 3, zone c.; HERRARA & TENEMBAUM, supra note 5, at 58.
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years later, when her grandparents located her again, the girl was seven years
old and registered in kindergarten as the biological child of the Lavallén
couple. She had a false birthdate and looked younger than her years.’

Little by little, the grandmothers built a case for the child’s true identity.
They appealed for political intervention in the middle of 1983 without any
success, but on December 13, 1983, three days after the investiture of the
democratic government of Raidl Alfonsin, grandmother Elsa, the Abuelzs and
their lawyers went to court. However, it was a full year before she was re-
stored to her biological family. One difficulty was that x-rays seemed to in-
dicate the frame of a six-year-old, as claimed by the Lavallén couple, and not
the now seven-year-old, who had been kidnapped years before.”> The Laval-
lens took the position that they did not have to offer evidence because they
had nothing to prove. The “parents” refused to take a blood test.”® Judge
Fegoli was reluctant to act, but due to the unceasing pressure of the Abuelas
and its expert teams, he ultimately ordered blood tests of the child.”? The
genetic test, which was the inaugural effort of the team that had been
trained in the new techniques at the Durand Hospital, established that the
child inscribed as Paula Luisa Lavallén was in fact born as Paula Eva Loga-
res.’®

Before the Logares case, the legal precedents about blood tests were at
best uncertain.’”® The legal recognition of the probative value of genetic
testing developed side by side with the scientific advancements growing out
of the Durand Hospital project. Even before the fall of the dictatorship, the
Abuelas recognized the need for international aid in establishing scientific
proof of the missing children’s identities.8 Afterwards, members of the
American Association for the Advancement of Science sent a forensic team

74. HERRARA & TENEMBAUM, s#pra note 5, at 59-60. See also “Paula Eva Logares Grinspon,” (Feb. 19,
1988), supra note 70, at 44-46 (girl born Paula Logares and kidnapped in Uruguay was enrolled by the
Lavallens as their own child with a false birth certificate provided by a police doctor).

75. HERRARA & TENEMBAUM, supraz note 5, at 61-67, 154. A team of pediatricians and other profes-
sionals explained that there might be delayed growth in a child subject to such trauma. BARKI, suprz note
11, at 260.

76. HERRARA & TENEMBAUM, supra note 5, at 154. The Lavalléns ac first insisted that Paula was their
biological child. Schodolski, supra note 73, at 3, zone ¢. The federal court stated that the Lavalléns re-
fused to submit to the blood test, no doubt because they expected an adverse tesult. Sez “Paula Eva Loga~
res Grinspon,” supra note 70, at 58.

77. BARKI, supra note 11, at 260-62.

78. The genetic testing established the relationship between the grandmother and Paula with a prob-
ability of 99.8%. See “Paula Eva Logares Grinspon,” s#pra note 70, at 58.

79. For a history of the treatment of blood tests under European and Argentine law, see Dr. Torres
Molina, Appendix to ABEULAS DE PLazA DE MAvo, Los NINos DESPARACIDOS Y LA JUSTICIA: ALGU-
NOS FALLOS Y RESOLUCIONES (Maria Teresa Pinero ed., 1988).

80. See GRANDMOTHERS, s#pra note 58, at 10. The Abuelas reported that they had traveled to scientific
centers all over the world, including the University of Upsala in Sweden, the Hospital of the Piete in
Paris, and the Hospital for the Advancement of the Sciences and The Blood Center in the United States.
In these last places, they “found what we were seeking: the certainty of being able to prove with 99.95%
accuracy that a child belongs to a given family, through very specific blood analyses which are carried out
on the grandparents, the siblings and the aunts and uncles of the little victims.” Id.
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to help identify the bodies of the diszppeared found in mass graves.®! In June
1984, another team of experts led by Dr. Mary-Claire King of Berkeley flew
to Argentina to help with the identification of the children of the disap-
peared.3? Dr. King (who was a geneticist from the School of Public Health at
Berkeley) and the team of experts met with the Abdxelar and with Argentine
medical professionals to demonstrate a technique that “uses laboratory
analysis of genetic markers in human blood to calculate an index of grandpa-
ternity.”®3 This method compares the probability that a child shares genes
with a specified set of grandparents because of a familial relationship with
the probability that the genes are similar only by chance. The approach “can
prove a child’s identity with a probability exceeding 95 percent.”#4

Genetic testing for “inclusion” is procedurally simpler than testing for
“exclusion.” Testing for inclusion, as in Dr. King’s index of grandpaternity,
only requires blood samples from the children and from those who are
claiming to be their biological grandparents. Testing for exc/usion, however,
requires a blood sample from the raising parents to determine whether or
not they could be related to the child they claimed as their own. Often faced
with criminal charges, the parents in possession generally would not agree to
be tested themselves.®> In the years following the introduction of the “index
of grandpaternity,” the Abuelas found that Argentine judges often were un-
familiar with the testing methodology and refused to afford it the impor-
tance it deserved. In one instance, court forensic experts confused basic con-
cepts of “inclusion” versus “exclusion,” as a result artificially lowering the
percentage figure for the index of grandpaternity.86

The American Ford Foundation became involved with the Abuwelas’ ge-
netic identification project. On March 27, 1984, Ford Foundation represen-
tatives met with the then-president and vice-president of the Adwelas. The

81. See Eric Stover, Scientists Aid Search for Argentina’s ‘Desaparecidos,” 230 AM. Assoc. FOR ADVANCE-
MENT Scl. & Policy, Oct. 4, 1985, at 57.

82. Inter-Office Memorandum, supra note 46, at 574.

83. Id. At the request of the Abuelas, a symposium organized by the AAAS was held in New York
City on May 27, 1984, at which geneticists and hematologists presented their views. The Abuelas wete
aware that advanced centers existed in their own country for dealing with these matters, but “given the
magnitude of the spoilation which the armed forces here have carried out among us, we could not carry
out these analyses here since we presumed interference would take place. At stake were our grandchil-
dren.” GRANDMOTHERS, supra note 58, at 11. The Abuelas established their own “filial determination
committee” consisting of two doctors and a biochemist. Four types of analyses were carried out: blood
groups, HLA or histocompatibility, seric proteins and blood cell enzymes. Id. ac 11.

84. Inter-Office Memorandum, supra note 46, at 574.

85. Jorge Berra, et al., Geneticial Identification of Missing Children in Argentina 3 (PA 855-0381,
Ford Foundation Archives). The authors were members of the Equipo de Filiaci§ Abuelas de Plaza de Mayo,
i.e., the Abnelas’ filiation team of experts. This 1984 report describes the methodology of genetic markers
and the index of grandpaternity developed by the Abuelas’ team. It noted that in the cases studied so far,
none of the parents who had possession of the children and claimed to be their biological parents would
agree to be tested themselves. Court orders for testing six children had not been executed yet due to the
objections of the claimed parents. In two of the cases, the court order had been upheld by the Court of
Appeals, in one instance authorizing the compulsory taking of blood from the minor regardless of opposi-
tion from the parents in possession.

86. Id. at 5.
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Ford Foundation field representative reported that the Abwelzs had docu-
mented 142 cases of disappeared children and had already located twenty-five
of them.8” The Ford Foundation gave an initial grant to the Abzelas in 1985
to enable the organization to develop a systematic data bank containing the
genetic records of all living family members of kidnapped children®® and
renewed the grant several times until finally closing it in 1990.%

There are two interesting features of this Ford Foundation involvement.
First, although there were a number of other human rights organizations
that courageously fought the dictatorship and were struggling to reestablish
democracy in Argentina, the Ford Foundation seemed to prefer the Abuelas.
Foundation officials viewed the Abuelas as less politicized and more practical
and realistic than other groups.”® A Ford Foundation field representative
noted a significant distinction between the Abuelzs and other human rights
organizations such as the Madres group from which they sprang: “The
Abuelas seem far less politicized and more concerned with finding children
than seeking retribution.”! This was particularly important in an otherwise
discouraging climate in which the “democratic” regimes that followed the
juntas seemed bent on pardoning them for their crimes of state terror with-
out ever coming to terms with what happened during the nightmare years.??
There was more than a little realpolitik in this assessment. While the in-
creasing legal impunity blocked human rights’ efforts generally, the exemp-

87. Inter-Office Memorandum ro Files from A. Gridley Hall 850 (Mar. 27, 1984) (PA 855-0381, Ford
Foundation Archives) [hereinafter Inter-Office Hall Memorandum].

88. Inter-Office Memorandum, s#pra note 46, at 574.

89. Inter-Office Memorandum to Raymond Offenheiser from Michael Shifter 639-40 (Sept. 6, 1990)
(PA 855-0381, Ford Foundation Archives) {hereinafter Inter-Office Offenheiser Memorandum].

90. Id. Mr. Shifter noted that unlike some of the other human rights organizations that were too
steeped in the past, the Abuelas offered hopes of moving forward under the new circumstances. He also
praised the Abuelas’ approach, which combined human rights advocacy and scientific expertise, thus
strengthening their credibility. They had clear objectives and managed to work with two otherwise mu-
tually antagonistic groups: human rights organizations, on the one hand, and the national government,
on the other. Id.

Even before their final grant, the Ford Foundation evaluators made it clear why they preferred the
Abuelas to other groups; the Abuelas were less “politicized” than, for example, the Madres de Plaza de
Mayo, See Inter-Office Hall Memorandum, szpra note 87, at 850. The Ford Foundation felt that the
Madres and other human rights organizations like CELS had lost some of their potential, but thar the
Abuelas could still play a political role and could get the children back. See Notes of discussion with Juan
Mendez of Americas Watch, Washington, D.C. on Argentina and a bit on Peru, 848 (June 30, 1987) (PA
855-0381, Ford Foundation Archives). In a changing political climate, in which some of the human
rights groups were demoralized by the pardons and impunity granted by the national government to ex-
dictators and the military, different organizations had made different kinds of adjustments; CELS, for
example, broadened its mission to include civil rights, while the Madres, Mr. Shifter felt, clung to0 an
increasingly unrealistic demand for the return of their disappeared children. Inter-Office Memorandum,
supra note 46, at 574. The Abuelas, on the other hand, still had hopes of moving forward with their
agenda. Id.

91. Inter-Office Hall Memorandum, s#pra note 87, at 850.

92. See Inter-Office Memorandum, supra note 46, at 573 (noting the Laws of Punto Final, or Full Stop,
and Due Obedience, as well as the call for a complete end to trials and prison sentences).
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tions in the pardon laws permitted the grandmothers to continue unabated
in their pursuit of the missing children.

Second, in addition to serving its general political goals, the Ford Founda-
tion also showed concern about the impact on individual children of being
returned to biological families they may never have known. Foundation
officials required and received reassurances from the Abwelas that the psy-
chological and emotional interests of the children were being taken into ac-
count in their work.9 The Abuelas supplied this reassurance by assembling a
mental health team to provide transitional services and also by displaying
flexibility in the resolutions that they demanded. Given the right set of cir-
cumstances and adoptive parents who were relatively free of guilt, the
Abuelas were willing to accept arrangements that left the child with the
adoptive family, while restoring her name and identity and the opportunity
to interact with her biological family.” The Ford Foundation was convinced
that in other circumstances, the children would experience less psychological
trauma by being separated from their “adoptive” parents than they would
from later learning that those people were directly or indirectly involved in
the murder of their biological parents.?

In Paula’s case the Adnelas considered the Lavalléns to be repressors and,
therefore, sought her immediate return. However, the lower level federal
criminal court left the Lavalléns at liberty and the child with them tempo-
rarily.®” Paula’s grandmother Elsa appealed the lower court’s refusal to grant
her custody while the criminal case proceeded. She questioned the safety of
the girl under the present circumstances, asking whether there was anyone
who could grow up healthy without knowing her real history.?® The defense
raised two arguments in opposition. The Lavelléns first challenged the ve-

93. Sezid. at 575.

94. Seeid. at 575-76.

95. Inter-Office Memorandum to William D. Carmichael from A. Gridley Hall 578-79 (Mar. 7,
1985) (PA 855-0381, Ford Foundation Archives) [hereinafter Inter-Office Carmichael Memorandum].

96. Inter-Office Memorandum, supra note 46, at 576.

97. HERRARA & TENEMBAUM, supra note 5, at 154. When the judge still hesitated, the Lavellens took
the girl and fled toward Uruguay. BARKI, s#pra note 11, at 262.

98. HERRARA & TENEMBAUM, s#pra note 5, at 154.

Although, as an organization, the Abuelas were not without their qualms about the impact of uproot-
ing on the children, s, eg., id. at 95, they generally believed that the impact of restitution would be
salutary for the children. Paula’s grandmother Elsa said that it was wrong to focus on the trauma of sepa-
ration by force from the adoptive family, when “the worst damage was when [the children] were seized
the first time from their real parents, from the warmth of their mother, when they cried and cried, maybe
for days. This must have made a terrible mark on them, they will never forget this, subconsciously at
least . . . But the people want to forget this initial damage.” Smith, supra note 70. The Grandmothers
maintained that children who had been subjected to furtive lives may be withdrawn at first, but they
opened up subsequently. Officials from the government department in charge of minors claimed that,
except for the families who had adopted in good faith, the stolen children suffered from all kinds of
physical ailments which cleared up after they were restored to their true families, Dr. Liwski, the child
psychiatrist employed to help the Grandmothers’ organization, insisted that knowledge of the cruch and
the natural familial bonds would be enough to produce a healthy adjustment. Schodolski, supra note 73,
at 3; Edward Schumacher, Children of the Disappeared: Argentine Doctors Find a Syndrome of Pain, N.Y.
TiMEs Feb. 21, 1984, ac C1.
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racity of the genetic tests and continued to insist that Paula was their child.
They also made an argument based on the best interest of the child (& inzerés
de la nifia (favur minoris)). They cited many cases in which courts granted
permanent custody (“guarda definitiva”) of a child to someone who took care
of her after her parents abandoned her. They called these guardians “padires de
crianza,” or raising parents.?” According to the lawyers, these cases empha-
sized the interests of the child rather than the criminal conduct of their pro-
tectors.!% In these decisions, there was an effort to protect the children from
disturbance, trauma, or custody changes solely in the interests of third pet-
sons, even if these third persons were the blood parents. The Levalléns’ law-
yers thus argued that the child should remain with the persons who raised
her.

Despite the defense’s arguments, on December 13, 1984, (a full year after
the Abuelas first filed), in the first legal decision to restore one of the children
of the disappeared,'®! the appellate court decided to return Paula to her bio-
logical family.192 There are three aspects of Paula’s case that are worthy of
note, two of which have been discussed already. First, the Abwelas in effect
had the burden of proof in order to persuade a court to order compulsory
blood tests of the children alleged to have been kidnapped.!%® They had to
meet a kind of probable cause standard that the child in question was not
the child of its apparent parents but instead was most likely a child of Zisap-
peared parents and also related to the grandparents who filed the complaint.
To a certain extent, the socizl predicate for this probable cause was created by
the revelations about the nightmare years through the work of human rights
groups such as the Abwuelzs and of CONADEP’s 1984 report, Nunca Mds.
The Abuelas established the predicate for going into court on an individual
case through the meticulous accumulation of pictures and reports gathered
from informants and from their own observations.!® Once the judge was
persuaded to order the tests, however, the second issue was the question of
their legal effect. Paula’s case was the first in which genetic analysis was a
significant element of proof of the child’s identity. However, it was legisla-
tion and another child’s case that finally established the legal effect of those
tests.!% The third and last question in Paula’s case was that of the remedy.

99. HERRARA & TENEMBAUM, Supra note 5, at 155-56.

100. Id. Psychological experts employed by the defense emphasized the trauma of separation from the
adoptive parents. Sec Schodolski, supra note 73, at 3 (Dr. Harold Visotsky questioned the long-run fate of
the restored children, observing that the children knew the adoptive families as their parents, regardless
of what they were doing politically). See /5o Smith, supra note 70. The Paraguayan psychiatrist that had
been employed by families fighting extradition to Argentina warned that separation by force would have
“traumatic consequences” that would “prejudice the child’s whole life.”

101. Karen Robert & Rodrigo Guierrez Hermelo, The Unofficial Story: A Family Rewnited, 27 NacrLa
REPORT ON THE AMERICAS 13 (1994).

102. HERRARA & TENEMBAUM, supra note 5, at 155.

103. Sez supra notes 75-78 and accompanying text.

104. This initial individual burden was later incotporated into law. See infrz note 139 and accompa-
nying text.

105. Sez infra notes 116-133 and accompanying text.
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One of the appellate judges who made the decision to return Paula to her
grandmother later gave an interview explaining the debate that went on in
the court and the rationale behind the court’s decision.!% He explained that
the court was convinced from the beginning that the best interest of the
child (“favur minoris”) had to be foremost. But that did not imply acceptance
of the arguments of the defense. The court consulted with psychologists who
warned them that concealing the truth from Paula would precipitate a seri-
ous crisis when she reached puberty. Thus, their beginning principle was
that it was in Paula’s best interest to learn the truth.

That still left the judges facing three alternatives. First, they could allow
Paula to remain with the Lavelléns, who had not been convicted of anything
yet, but insist that the girl be told of her origins. The judges discarded this
alternative because they felt it would give the girl double messages and gen-
erate too many contradictions for her. A majority of the court seemed to like
a second alternative, which was to place Paula with a substitute family until
there was a definite verdict on the charges against the Lavalléns. This was
attractive in part because they worried about the grandmother’s reaction—
how balanced she could be in communicating to the girl in view of the dra-
matic events and losses she had suffered. But the appeals court discarded this
seemingly neutral alternative because they feared it would force Paula to
experience two uprootings. They doubted, moreover, that a truly neutral
family could even be found. Judge D’Allessio himself believed that placing
Paula with a substitute family would have been just like King Solomon’s
decision to cut the baby in half.}%7 Instead, they opted for a third alternative,
which was to restore Paula to her legitimate family. Judge D’Alessio con-
cluded that time would show the wisdom of this decision.

Even with the Abuelas’ medical team on hand to help with the transition,
the restitution was difficult at first. Interviewed nine years later at age seven-
teen, Paula remembered trying to run away from her grandmother around a
big table in the courthouse on the day that the court ruled on her custody.!8
At the time, the girl accused her grandmother Elsa of lying to her, insisting
“Rubén is my father; Raquel is my mother.”1% But the then eight-year-old
was also fascinated by the photographs of herself as a baby with her missing
parents that Elsa had brought to show her.!!? Elsa Pavon, an Abnelz and

106. HERRARA & TENEMBAUM, supra note 5, at 176-81 (interview with Judge Andrés D’Alessio).
Judge D’Alessio was a former member of the federal court that judged the milicary dictatorship and also
had been a federal prosecutor. I4. at 176. He was president of the federal court in Buenos Aires. BARKI,
supra note 11, at 242.

107. HERRERA AND TENEMBAUM, supra note 5, at 176-79. An cxpert on adoption who was inter-
viewed on the McNeil-Lehrer show, however, used the King Solomon story in a strikingly different way,
saying that che true mother was the one who would give up her child rather than see him suffer. McNei/-
Lebrer News Hour: Los Desaparecidos: The Vigil Continues (Educational Broadcasting and GWETA, Aug, 14,
1984).

108. Robert & Hermelo, supra note 101, at 13.

109. HERRARA & TENEMBAUM, supra note 5, at 69.

110. Id. at 69-71, 75. Paula clearly was shocked when she saw the picture. Id. at 179, A court social
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Paula’s maternal grandmother, subsequently reported that the child “cried
for two or three hours after the court ruling” forcibly returning her to her
family of origin. But Pavon said that the child “never cried again over those
people. When Paula refers to them now, it is as Rubén and Raquel, not as
‘mama’ and ‘papa’ as at first. She is a very happy, talkative, studious, and
energetic child. She is an absolutely normal 11-year old.”!1!

In an interview Judge D’Alessio noted that Paula was sent home with her
grandmother on a Thursday and the judges visited her the following Mon-
day, finding her remarkably well integrated with her family, although reluc-
tant to be touched by any adulc.!'? Fifteen days later the psychologist re-
ported that she had finally relaxed. A full year later, the court decided that it
would be a good idea to arrange a meeting between Paula and the Lavalléns.
Their reasoning was that she needed time to assimilate her true identity, but
that there were still missing pieces if the years she spent being raised by the
Lavalléns were simply ignored. The court took this course apparently even in
the face of contrary advice by psychologists and opposition from the Abuelas.
Paula, however, was not interested in talking to the Lavalléns.

Paula became incorporated into a family quite different than the one she
had lefc behind; instead of the six years she spent with the Lavallens in a
wealthy neighborhood, attending private Catholic school and imbibing con-
servative values, she was reintegrated into a lower middle-class Jewish fam-
ily of lefe-leaning sympathies. Although not that talkative when she was
interviewed in 1994 at age seventeen, Paula was emphatic that she never
wanted to go back to her pseudo-adoptive parents.!!? The struggle to regain
Paula’s identity continued even after her restitution to her grandparental
home; although the court recognized that her identity papers were forgeries
in the 1984 proceeding, it refused to issue new ones.!'4 For the next four
years she remained Paula Lavallén uncil the family finally obtained new
identity documents.!’

Paula’s case against the “repressor” Lavallén family was the first instance
where the new genetic tests established a child’s identity in court. The case
of Laura Ernestina Scaccheri was the onfy instance in which the issue of the
legal effect of blood tests reached the Argentine Supreme Court.!16 It estab-

worker gave her a small mirror, and the girl could not stop looking at it and the picture. I4.

111. Smith, s#pra note 70.

112. HERRARA & TENEMBAUM, s#pra note 3, at 180. For another account of the restitution of Paula
based on interviews, see BARKI, supra note 11, at 262—68. Barki’s account, based on an interview with the
grandmother, states that when they returned from court to the family’s house, Paula went without hesita-
tion to the room which she had occupied as a toddler, as if she remembered it. Even so, the girl was
unwilling to call Elsa “Grandmother” at first. I4. at 264.

113, Robert & Hermelo, s#pra note 101, at 13.

114. Kathy King Wouk, Argentina’s Missing Kids; Grandmothers Must Search, RECORD, Mar. 22, 1988,
at B11. Pavon, however, refused to comply with the order to call Paula by the old name and was cited for
contempt. Id.

115. HERRARA & TENEMBAUM, supra note 5, at 77—-78.

11G6. Scaccheri de Lipez, Maria Cristina sl su denuncia, CSJN, Provincia de Buenos Aires (Oct. 29, 1987)
in Los NINOos DESAPARECIDOS Y LA JUSTICA: ALGUNOS FALLOS Y RESOLUCIONES 72 (Maria Teresa
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lished at the highest level the credibility of blood tests.!'” Laura’s case also
made an important jurisdictional ruling, confirming the authority of the
federal criminal courts over the custodial placement of minor children who
were victims of federal crimes, such as falsification of official birth records.

Laura’s parents were kidnapped in July 1977, and their three-month old
baby was left behind.!!® The Cacaces, neighbors of the family, took the baby
in and raised her for eight years until the Abwelas located her in 1985.112 The
Cacaces were not minions of the dictatorship like the Lavalléns, but their
hands were not entirely clean either; instead of attempting to adopt the in-
fant, they registered her as their own. Laura’s paternal aunt brought a de-
nunciation in a federal criminal court. The court verified the child’s identity
with a blood test and, without hearing from the pasties or considering the
wishes of the girl, awarded immediate custody to the aunt on March 13,
1986 with no visitation rights to the Cacaces. The Cacaces, however, ap-
pealed, and the next level ruled that there was no jurisdiction in the federal
criminal court to decide custody of this child.!?® Rather, the aunt must go to
civil court, and the girl was to be returned to the Cacaces.12!

Federal courts in Argentina have exclusive jurisdiction over crimes that
include a federal issue.'?2 Like many other disappeared children, Laura’s case
involved charges not only of kidnapping, but of falsification of public docu-
ments, a typical federal crime creating jurisdiction.!3

Pinero ed., Abuelas De Plaza De Mayo 1988) [hereinafter Scaccheri de Lipez). The Argentine Supreme
Court acts as an extraordinary Court of Appeals to decide on the constitutionality of all legal rules ap-
plied in a final judgment in any provincial or federal court; it rules on jurisdictional conflicts of inferior
courts; it reviews its own rulings and explains them; and it acts on direct appeals following denial of
leave to appeal. Lavie, s#pra note 55, at A-36.

117. See “Paula Eva Logares Grinspon,” supra note 70, at 61-62 (explaining that the courts of Argen-
tina have accepted the scientific proofs of blood tests since the Scaccheri case in 1987).

118. HERRERA & TENEMBAUM, supra note 5, at 162. Scaccheri de Lipez, supra note 116, at 78.

119. HERRERA & TENEMBAUM, supra note 5, at 162.

120. Scaccheri de Lipez, supra note 116, at 72—73. Laura was registered as Laura Daniela Cacace. Id.

121. HERRARA & TENEMBAUM, supra note 5, at 162—-63,

122. MIGUEL A. EKMEKDJIAN, MANUAL DE LA CONSTITUCION ARGENTINA 386, 395 (Ed Depalma
1991) (Manual of Argentina’s Constitution). There are three different types of law in Argentina: The first
is Federal law, which is enacted by the federal Congress and is applicable throughout the nation. Federal
courts, distributed in federal circuits very similar to the system in the United States, have exclusive
jurisdiction to enforce these laws. The second is provincial (like a state) law, which is enacted by the
provincial Congress. The provincial courts have exclusive jurisdiction in this domain, The third category
of law, however, is “Ordinary Law,” consisting of the substantive legal Codes such as Civil, Criminal,
Commercial, Mining and Labor. These laws were enacted by the federal congress and are applicable
throughout the country in provincial cousts. If an issue of “Ordinary Law” is connected with a federal
question, however, then it falls under the exclusive jurisdiction of the federal courts. For example, a
simple murder may be within the jurisdiction of a state court, but if the victim is a senator, then it be-
comes a federal crime, subject to the exclusive jurisdiction of a federal criminal court. The federal court
will apply “Ordinary Law” where appropriate in that case. My thanks to my research assistant (and for-
mer federal criminal prosecutor in Argentina), Arturo Fernandez, for his clear explanation of these juris-
dictional issues. Sez @/so Lavie, supra note 55, at A-35.

123. See, e.g., Scaccheri de Lépez, supra note 116, at 73.

For the criminal framework for these cases, see Cop. PEN., Article 146, “Sustraccién de un menor de
diez afios,” (kidnapping of a child under 10); Atticle 138,”Supresién y suposicién del estado civil," (fal-
sifying someone’s civil status or identity); Article 139, “Supresién y suposicién del estado civil agravado,”
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Once the federal court takes on the case, however, it also may incur obli-
gations that seem quite foreign to those who are familiar with the proce-
dures for child welfare under United States’ law. Law 10.903 specifies under
which circumstances a court must act in lieu of parents to exercise its patro-
nato, i.e., to secure the well-being of a minor.?4 Where a federal crime is
involved, this provision of the “Ordinary Law” is the source of the federal
criminal court’s power to make a custody disposition.!?> Under the articles
of Law 10.903, a court with a case that involves a minor under 18 (either as
author or victim of a crime) who has been materially or morally abandoned
or is in moral danger, may make a temporary custody disposition to a
guardian, with or without supervision by the court. Furthermore, upon
reaching a final sentence, the court may make a permanent decision.!?6 The
question in Laura’s case was whether or not the moral danger that triggers
this responsibility includes the risk of mental or psychological injury.'?

The Abuelas legal team helped the aunt to appeal the jurisdictional deci-
sion. They sought a Recurso Extraordinario, or extraordinary appeal from the
Supreme Court of Argentina. While the Court was still considering its deci-
sion, a draft resolution by one of the judges, which he circulated as an inter-
nal memo, was leaked.!?8 The draft by the respected family law expert and
Radical Party sympathizer, Judge Belluscio,'® acknowledged that the blood
tests proved that the Cacaces were not Laura’s parents and that she was a
member of the Scaccheri family. But the judge saw the issue as a question of
whether it is best for Laura to remain with her supposed parents with whom
she had lived her entire life or to be placed with blood relatives? He opted
for the first solution for several reasons. There was no conflict in this case
between the Cacaces and Laura’s legitimate parents, who were dead. Fur-
thermore, real parental ties are not so much procreational as founded on how
parents treat their children. Laura had no memory of the parents she lost at
three months. For all intents and purposes, the Cacaces were her parents.
Finally, on the jurisdictional point, Judge Belluscio could not see how the
child could be considered either abandoned or in moral danger, as was re-

(aggravated falsification of identity); Article 293, “Falsedad ideol6gica de instrumento piblico,” (falsify-
ing public documents).

124, Law No. 10.903, Oct. 27, 1919, [XXVII} B.O. 781.

In the United States, a family or juvenile court appeals to a similar doctrine of parens patriae. For the
nineteenth-century development of what he calls “judicial patriarchy” (i.e., the court’s authority replac-
ing the facher’s authority) through the doctrine of parens patriae and the device of habeas corpus, see
Grossberg, supra note 10.

125. Nullification of the fraudulent adoption, on the other hand, must be accomplished through the
civil courts. Se, e.g., “Ménaco de Gallicchio,” supra note 67.

126. Law No. 10.903, Oct. 27, 1919, [XXVII} B.O. 781 (articles 14 & 15). Article 21 provides that
material or moral abandonment or moral danger includes acts prejudicial to the physical or moral health
of the minor. Id.

127. Ses, Scaccheri de Lipez, supra note 116, at 76-77.

128. HERRARA & TENEMBAUM, supra note 5, at 162-63.

129. Judge Belluscio was a renowned expert in family law and author of a leading treatise, as well as a
figure in the Radical Party, i.e., Alfonsin’s party. He could not be characterized as a rightist.
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quired for the federal criminal court to have jurisdiction. He simply did not
see that the single fact of having her origin hidden from her constituted
such a moral danger as to trigger the provisions of the law. Indeed, he ac-
cused the lower court judge who initially restored Laura to her aunt of sub-
jecting the child to a brain-washing worthy of the Soviet psychiatric estab-
lishment.130

It is worth recalling what was happening politically in 1987 when the
leak of this memo caused such a storm. The elected civilian government of
Raoul Alfonsin had shown a strong desire to make its peace with still-
threatening military forces. Two significant amnesty laws had already been
passed, the Punto Final (Full Stop) of 1986 and the Law of Due Obedience of
1987. The watchwords of the day were putting an end to the chapter of the
dirty war and moving on from there. Like many other human rights groups
who were struggling to defend a shaky democracy, however, the Abwelas did
not accept the notion of impunity.

When the Supreme Court rendered its decision on October 29, 1987,
Judge Belluscio was out of the country and did not participate. The result
was quite different than he proposed. Four judges of the Argentine Supreme
Court agreed that the federal criminal court did indeed have jurisdiction to
determine the custody of Laura.!3! The controlling statute, Law 10.903, re-
quired evidence of abandonment or moral risk, and the statute applied either
in state court or where, as here, a federal crime vested jurisdiction in the
federal court. The President of the Court stated that two crimes were com-
mitted: suppression of civil status (an ordinary crime) and falsification of
public records (a federal crime). The appellate briefs had argued that the
alleged altruistic intent of the Cacace family had not been proven and that
the interests of all of society were affected by the problem of the missing
children. Judges Fayt and Bacque concluded that there was irreparable dam-
age to the psychological health of the child involved. While affirming the
right of a federal court to provide for the custody of a child who had been
the victim of a crime, they also recognized the risks to her psychological
health. The judicial function to protect the child’s health, they opined, can-
not be separated from the historical and social transformations of the coun-
try or its living reality. The problems of the family and the child must be
taken in their cultural context. While vacating the appellate court’s ruling
on jurisdiction, these judges were mindful of the special care owed to chil-
dren by judges and society to ensure that they would always be subjects and
not just objects of the rights of third parties.!32

The fourth judge, Doctor Petracchi, wrote eloquently about the harm
from fraudulent suppression of a legal relationship and concealment of the
actual situation. Social tolerance for this practice, he wrote, derives from a

130. Id HERRARA & TENEMBAUM, supra note 5, at 163-64
131. Id. at 166.
132. Scaccheri de Lipez, supra note 116, at 77.
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conception of children as property. Of all the judges, Doctor Petracchi in-
sisted most rigorously on coming to terms with the nightmare years. He
also was the least sympathetic to the Cacaces, mentioning that they had not
made the transition any easier on Laura. Although psychologists advised a
gradual introduction of the truth to avoid causing the girl any harm, the
Cacaces abruptly dumped the truth of her identity on her. As a result, the
gitl was confused and anxious. The initial kidnapping of Laura’s biological
parents and the lying by her raising parents contributed to the trauma. Doc-
tor Petracchi argued that with the blood tests, there was no doubt about
Laura’s identity. Consequently, she should be restored to her biological rela-
tions unless it was otherwise shown that for the good of the child she should
continue to live with the Cacaces. However, the considerations he previously
listed persuaded him that Laura’s psychological health and social and cul-
tural development would be served best by the stable reconstruction of her
identity and relarionships with her biological family (not excluding regular
contacts with the Cacace family). It was thus the ruling of the Court that
Laura’s identity was declared and that she was placed in the permanent cus-
tody of her biological family.133

Paula’s and Laura’s cases established powerful, albeit nonbinding,!34 legal
precedent in disputes involving children of the disappeared. Meanwhile, the
Ford Foundation continued its support for the scientific work on which
proof of identity rested. The last Ford Foundation grant to the Abwuelas was
designed to help them put the final touches on a national genetic data bank
that had been officially sanctioned by the Argentine Congress.!3> In a race
against time, as the grandmothers and their grandchildren aged, the Data
Bank sought to complete testing at Durand Hospital in Buenos Aires of all
the missing children’s relatives, including those living in the provinces of
Argentina or abroad.136

In 1987, after intense lobbying by the Abuelas, the Argentine Congress
passed a law,137 which created a National Genetic Data Bank (BNDG) based
on the Abuelas’ project at Durand Hospiral 138 Its purpose was to create an
archive of genetic data and to produce reports and technical opinions by ex-
perts, as required by the judiciary. Families of disappeared children or those
thought to be born in captivity could resort to the BNDG to register their
own genetic data. In a civil action to establish filiation, a court could order
genetic tests on behalf of someone with a reasonable claim (“/z pretension . . .

133. Id. at 81-85.

134. See supra, note 55.

135. Inter-Office Offenhesier Memorandum, supra note 89, at 639.

136. Inter-Office Memorandum, supraz note 46, at 575. Sez also ARDITTI, supra note 2, at 72-74 (on the
National Genetic Data Bank).

137. Law No. 23.511, June 1, 1987, {XLVII-B] A.D.L.A. 1529.

138. Sez ARDITTI, supra note 2, at 72.
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verosimil o razonable”). Refusal to take the tests could be counted as evidence
against the person who resisted.!3?

With the National Data Bank legislation, establishment of the ties of
blood and the true identity of the children of the disappeared through sci-
entific analysis became an institutionalized part of the Argentine legal sys-
tem. Correspondingly, it appeared that “truth,” the accurate determination
of a disputed child’s real identity, was accepted as a guiding principle in
these cases.'0 This verdad or truth was not conceptualized as competing
with and in tension to the best interest of the child. Rather, although the
course of acceptance did not run smoothly,!4! judges and the national Con-
gress seemingly embraced the Abzelas’ argument that knowing the reality of
one’s identity was in itself 7z the best interest of the child. On the other
hand, it was also clear that the actual custodial arrangement might vary,
depending on individual circumstances.42

V. EXTRA-JUDICIAL VERSUS JUDICIAL RECOVERY: THE GATICA CHILDREN

Ana Maria and Oscar Gatica lost both of their small children at different
times. 43 They also recovered both of their children, but in strikingly differ-
ent ways. The contrast between voluntary, or extra-judicial, recovery from a
relatively innocent adoptive mother and involuntary, or judicial, restitution
from a police commissioner implicated in the crimes of the regime, illus-
trates the political character of the competing versions of the “best interest
of the child.”

The Gatica’s oldest child, Maria Eugenia was diseppeared along with the
friends of her parents who were caring for her while her parents took the
baby, Felipe, for a doctor’s visit. A military officer later took Felipe and his
mother, but returned Felipe to a neighbor. Both patents were exiled to Bra-
zil shortly thereafter, where they survived the “nightmare years,” but with-
out their children. The parents searched for their children for many years

139. Law No. 23.511, June 1, 1987, [XLVII-B] A.D.L.A. 1529. Ocher materials such as photos,
fingerprints, and personal documents could also be submitted, and four kinds of tests were to be per-
formed on the blood samples at the Durand Hospital.

140. Bur see BOKSER & GUARINO, supra note 3, at 90 (In nine cases the authors studied in which the
children were fraudulently registered as the pretend parents’ own children, courts compelled blood tests
only in two; in the worst scenario of an adopeitn plena, the pretend parents argued that the relationship
was legal and refused to submit the child for testing).

141. Se, e.g., ARDITTI, supra note 2, at 73 (stating that NGDB work was in jeapordy).

142. BOKSER & GUARINO, supra note 5, at 247—72 (twenty-seven cases studied, with forms of reinte-
gration, from return to biological family or parents (with or without contact with raising parents) to
continuation with raising parents under various legal statuses and sometimes with significant contact
with biological family).

143. BARKI, supra note 11, at 269. Iréne Barki is a French journalist and photojournalist whose first
book was based on original (unedited) documents and interviews (testimony) of survivors, families of
victims, found children, and even some of the torturers. Id. at backpage. For the Gatica story, she inter-
viewed Ana Maria and Oscar Gatica (the parents who survived), the baby Felipe’s adoptive mother, Judge
Borras, and even Rodolfo Silva in prison.



2001 / Righting Child Custody Wrongs 151

and recovered them both, but in very different manners. After seven years,
they recovered Felipe extrajudicially by agreement with 2 woman who was
not a repressor but who had registered the baby as if he were her own child.
However, they had to go to court to battle for their daughter, Maria
Eugenia, who was found in the hands of a police commissioner, Rodolfo
Silva, who was accused of being responsible for creating a corps of women to
take temporary charge of the kidnapped children.!44

Felipe was difficult to find because the neighbors that received Felipe
from the military officer did not keep him, and the neighbors were them-
selves hard to locate. Even when the neighbors were located, they kept silent
for a long time and were only willing to reveal that Felipe was in good
hands. Finally, the neighbor woman agreed to reveal the identity of this per-
son, but only to an intermediary chosen by the Abuelas de Plaza de Mayo. The
Abuelas’ president then approached Felipe’s adoptive mother Nelly, who later
told a reporter how she reacted at first; she claimed that it had never oc-
curred to her that the child’s parents might be alive and well. She reacted
with tears, a nervous attack, and hysterics, but, she says, never with hostility
to the child’s parents. She explained that she obtained Felipe through a
nursing sister at an infirmary. Since Nelly and her husband already had one
adopted child (and previously had temporary guardianship of another child),
the nurse thought of them, and they accepted. They did not attempt to
adopt Felipe, however, and instead registered him as their own son. When
asked why a knowledgeable notary public would do a thing like that, Nelly
declined to answer the interviewer. In her own defense, she did say that she
should not be taxed with complicity with the regime just because she did
not have the courage to seek out the Abzelas herself. She asserted that from
the age of five, she had told the Felipe that she was not his biological
mother, but that she loved him like her own son. Although professing sym-
pathy for her loss of a child, Felipe’s parents noted that although Nelly was
not guilty of stealing the boy, she was guilty of remaining silent.!#?

Felipe was reintegrated into the Gatica family, while not losing his ties
with Nelly.46 The interviews with both families reveal that it was not an
easy transition and that Felipe’s mother still resented Nelly’s intrusion into
her family and needed psychological help to deal with it. Ana Maria told the
interviewer that despite all the love Nelly gave her son, she still was the per-
son who appropriated him and dispossessed him of his identity. At the same

144. BARKI, supra note 11, at 271-76.

145. Id. at 269-73.

146. Id, at 269-73. The extrajudicial solution reached in Felipe’s case is not unlike some of the medi-
ated agreements reached in some Texas courts. Although parental rights are legally terminated, and new
parents adopt the child through the process of mediated termination, it is hoped that an agreement to
continue some relationship between child and the original parents may be maintained. See Children’s
Permanency Cooperative, “Fast Forward to Permanency,” {The Mediated Permanency Process for New
and Long-Standing TDPRS Cases in Hatris County, Texas, developed by the Children’s Permanency
cooperative Work Group in Association with The Honorable Mary Craft, Judge, 314¢ch District Family
Court of Harris County, Texas] (November 1997) (on file with author).
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time, having lost her children, she seemed to identify with Nelly’s loss
t00.147 She felt that after all of her children took a vacation with Nelly, rela-
tions between her and Nelly became more harmonious to the children’s
benefic.148

The restitution of the older child, Maria Eugenia, required judicial action
against a “father” found to be criminally responsible for 2 number of serious
offenses. Rodolfo Oscar Silva was a police commissioner who played an ac-
tive role in the dirty war’s campaign against “subversives;” he was said to be
responsible for a “female brigade” which temporarily took charge of children
in La Plata after their parents were kidnapped. Even in prison, however, he
was unrepentant, denying the charges of which he was convicted and the
reality of the kidnappings.!%

Silva and his wife already had a little boy when he took the three-year old
Maria Eugenia and rebaptized her as Elisabeth Silvina. His son died, how-
ever, and he poured all of his affection onto the gitl, continuing to see her
virtually weekly even after he separated from his wife, who moved 300
kilometers away. The Abuelas suspected that this girl was the Gatica child
and secretly obtained photos of the now nine-year-old for the family to scru-
tinize. Even when old photos seemed convincing, the Abzelzs explained that
although they might create a strong presumption, blood tests were necessary
for proof,13°

Fortunately, the case was randomly assigned to Judge Borras, a criminal
judge described by interviewer Iréne Barki as an old humanist influenced by
Anatole France.!! Even during the nightmare years, this judge had procured
a conviction against a police officer who beat three people in a bar. Judge
Borras lost no time in ordering Silva, his wife, and the child to submit to
blood tests at the Durand Hospital, but Silva refused to comply. A further
order also was to no avail. Finally, the court had to resort to force, and in
September 1985 Judge Borras referred the matter to the Juvenile Court in
San Nicolas. The Durand Hospital genetic team waited in one part of the
court building while court employees went to look for the girl at school, but
she was not there. She was located in La Plata with her father and was
brought into the court for testing, confused and upset that she was to have
blood drawn though she was not sick and her “mother” was not there. The
blood sample, when analyzed, proved that she was Maria Eugenia Gatica.!52

147. BARKI, supra note 11, ar 273,

148. Id. There were siblings in both the Gaticas’ and in Nelly’s households, so Felipe stood to lose and
to gain more than just parents.

149. Id. at 276-77, 295-96.

150. Id. ac 277-81.

151. Id. at 282. Judge Borras presided over the court of the first instance, or lower level court, of La
Plata. Juez Penal del Departamento de La Plata, “En la causa contra Rodolfo Oscar Silva,” (Feb. 25, 1986)
in Los N1NOs DESAPARECIDOS Y LA JUSTICA: ALGUNOS FALLOS Y RESOLUCIONES, s#pra note 70, at 10,

152. BARKI, supra note 11, at 283-86.
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The nightmare was not over, as Silva fled with the child, telling her “lies”
about the situation. Finally, he turned himself in, along with his wife and
the girl. On September 18, 1985, the court proceeded with the reintegration
of Maria Eugenia into the Gatica family. The judge himself prepared the
way, meeting alone with the girl even before the child psychologist of the
Abuelas’ expert team, Dr. Norberto Liwski, saw her. Following these meet-
ings was the reunion. Maria’s parents entered the room, the mother singing
a favorite childhood song to her. At this, the girl leapt into her mother’s
arms. After the meeting the family retreated from public view, reaquainting
themselves with each other with the assistance of the child psychologist.
They later told their interviewer that there were no problems reintegrating
Maria Eugenia into an extended family with siblings and with cousins who
were the same age as the girl.153

On February 25, 1986, Silva was convicted of the crimes of kidnapping
minors, aggravated suppression of civil status, and forgery of public docu-
ments. He was sentenced initially to a four-year prison term. Although the
kidnapping charge was not upheld on appeal, the prison sentence re-
mained.!* There also was a civil damage award for “moral damages,” which
in civil law countries includes any moral, physical, spiritual, or emotional
distress, pain, and suffering that a person may experience as a result of a
wrong inflicted by another.!% Silva’s defense had been twofold; he still ques-
tioned the validity of the blood tests and the identity of Maria Eugenia. At
the same time, although he refused to say from whom he received the child,
Silva portrayed himself as the rescuer of an abandoned and endangered child.
He argued that he raised her and educated her as his own child for eight
years.'?¢ Judge Borras accepted neither atgument.

The Judge first ruled that the tests which compared the child’s blood to
that of the Gartica couple, her biological parents,!>” were valid despite de-
fense arguments based on a 1982 opinion by his superior court, the Supreme
Court of Buenos Aires.!’® Judge Borras found blood testing to be a s#7 generis

153. Id. at 286-90.

154. “En la causa seguida contra Rodolfo Oscar Silva,” Cdmara de Apelaciones en lo Criminal y Cor-
reccional de la Plata (July 8, 1987) iz Los NiNos DESAPARECIDOS Y LA JUSTICA: ALGUNOS Farros Y
RESOLUCIONES, supra note 70, at 40.

155. Id. at 21. The kidnapping conviction was reversed on appeal, but the other two (suppression of
civil status of 2 minor and falsification of public documents) were upheld. The sentence was reduced to
three years. The court nullified the false birth certificate, ordered moral damages reparations of 6.000, seis
mil Australes paid with interest and indexing, and confirmed restitution of the child to her parents. Id. at
40-41.

For the definitionof moral damages, see HENRY SAINT DAHL, DaHL'S Law DICTIONARY/ DICCION-
ARIO JURIDISO DAHL 111 (2d ed. 1996).

156. “En la causa seguida contra Rodolfo Oscar Silva,” Cdmara de Apelaciones en lo Criminal y Cot-
reccional de la Plata (July 8, 1987) iz Los NiN0s DESAPARECIDOS Y LA JUSTICA: ALGUNOS FALLOS Y
RESOLUCIONES, s#pra note 70, at 13-18.

157. Id. at 17.

158. Id. at 15-16: “La extraccién de sangte es en si misma un secuestro.” (The extraction of blood is
like a seizure.) The full passage, as quoted by Dr. Torres Molina in his article on compulsory blood test-
ing, reads as follows: “La extraccién de sangre a los efectos de practicar un dosaje, cuyo resultado ha de ser
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measure of proof, not requiring certain procedural formalities, and that it
must not be treated as a seizure. He further found that this valid scientific
proof established the identity of Maria Eugenia Gatica.!%?

The question of the legality of compulsory blood testing was not resolved
until rulings by the Argentine Supreme Court in December of 1995 and in
1996. With respect to the minors, the Court ruled that even in a criminal
case against “parents” who were charged with falsely registering children as
their own, compulsory blood testing of the children worked no violation of
the constitutional guarantee against self-incrimination of Article 18 or of
other basic liberties, such as the right to privacy. The Court distinguished
the production of material evidence from the kind of compelled communica-~
tion prohibited by the Constitution. It did not see the extraction of a few
centimeters of blood by ordinary scientific methods as a violation of basic
liberties, particlarly in light of the superior liberty interests of another, the
defense of society, and the prosecution of a crime. The privacy argument
failed because the basis of the objection was not actually to protect the body,
but rather to create an obstacle in a criminal investigation in which the ob-
jectors were the accused, and the minors were the victims, third parties
whose rights were violated. The test was neither degrading nor humiliating.
Finally, under the Convention of the Rights of Children, incorporated into
the Argentine constitution on a par with other constitutional provisions, the
child had a right to know her identity.!6 Whatever the merits of the self-
incrimination objections by defendants to the extraction of their own blood,
the Court made it clear in a 1996 case that the reasoning could not bar the
testing of the blood of those with conflicting interests, that is, the minor
victims.16!

decisivo para la elaboraci6n del juicio relativo a la materialidad de la infraccién—en cuanto, virtualmente,
constituirfa la Gnica prueba de tal extremo—es, en sf misma un secuestro y por ello estd sujecta a las
formalidades previstas por los arts. 96 a 99 de la ley procesal.” Molina, supra note 79, at 169 (quoting
Suprema Corte de la Provincia de Buenos Aires causa P.29.115 del 11-5-82 en D.J.B.A. T° 123 p.86). I
am grateful to Professor Jonathon Miller for helping me understand this passage.

Judge Borras was a criminal judge of a court of the first instance, or lower level court, in La Plata, the
capitol of Buenos Aires province. Id. ac 10. While lower courts are subject to reversal by their superior
level courts, it should be noted that the 1982 opinion by the Supreme Court of Buenos Aires was handed
down during the dictatorship, while Judge Borras was sitting on the Gatica case in 1986, after the fall of
the juntas.

159. Id. at 15-17.

160. “Recurso de hecho deducido por la Defensa de XX en la causa XX y otro s/ apelacién de medida
probatorias,” Case No. 197/90,” CSJN, [slip op.] (Dec. 4, 1995).

161. See Judgment of December 27, 1996, “Guarino, Mirta Liliana s/querella,” Case No. 449, CJ,
[slip op.] (Dec. 27, 1996). This test case involving an adopcidn plena, or full adoption, had been dismissed
on the grounds of limitations. This decision prompted a public relations campaign and a complaint
before the Human Rights Commission of the OAS. Sez ARDITTI, s4pra note 2, at 149. But the reasoning
of attorney Alcira E. Rios, professor of civil family law at Universidad de BA and one of the Abwelas’ legal
advisors, prevailed in the 1996 decision. Sez ARDITTI, supra note 2, at 149.

See also Cecilia P. Grosman, “Argentina: Recent Developments in Legislation and Case Law,” 32 U.
LoursviLLE J. Fam. L. 227, 230 (1993-94).

Under United States’ law, even compulsory blood testing of the parent-defendants may be considered
constitutional. See Schmerber v. California, 384 U.S. 757 (1966) in which a divided court held that there
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Dr. Borras also rejected Silva’s second defense, that he “rescued” an aban-
doned child. The Judge was convinced that the police commissioner knew
the truth about the origins of the girl.!162 Rodolfo Silva, on the other hand,
clung to his version of the “Official Story” even after he was sent to
prison.!6® He spoke only of his “daughter” and denied all the charges of
which he had been convicted. He said he was never engaged in the struggle
against subversion or any kidnapping of children.!%4 Indeed, in a manner
reminiscent of those who say the Holocaust never happened,l®> he insisted
that many of the infamous events of Argentina’s nightmare years were pure
fiction. He still balked at the child psychologists’ recommendation that the
girl needed a clean break with her past with him and protested that he loved
her and would do her no harm.166

was no constitutional violation in the use of a blood sample which showed the defendant to be intoxi-
cated. At the direction of a police officer, and over the objections of the defendant, a doctor had drawn the
blood from a man whom he was treating in the hospital for injuries received in a car crash. The Supreme
Court agreed that under the circumstances of this case, there was no due process violation. I, at 759-60.
Furthermore, it held that testimonial compulsion, i.e., self-incrimination, was not implicated. Id. at
760—G5. This was so because there was a distinction between compelling communications or testimony,
and compelling the suspect to be the source of “real or physical” evidence. Id. at 764. While acknowl-
edging this was a troublesome distinction, the Court felt that the extraction of blood was clearly not
testimonial. The Court noted that an accused cannot object to fingerprinting, photographing, measure-
ments, writing or speaking for identification, appearing in court, standing, assuming a stance, walking or
making a particular gesture. Id. (The Court also found that the blood extraction in Schmerber did not
violate the Fourth Amendment’s protection against unreasonable searches and seizures, 4. at 766, or the
Sixth Amendment right to counsel, id. at 765-66).

Although the typical state paternity statute provides that if the alleged father refuses to be blood
tested, this may constitute a presumption or evidence against him on paternity, some cases have also
upheld contempt as a penalty for such noncooperation. Ses, e.g., Bowerman v. MacDonald, 427 N.W.2d
477, 478 (Mich. 1988) (holding that neither a search warrant nor an evidentiary hearing was required
before ordering blood tests in a paternity case brought on mother’s verified complaint, and that contempt
is a permissible sanction). See also Eagan v. Ayd, 313 Md. 265, 545 A.2d 55 (Md. 1988) (holding that
Schmerber, 383 U.S. at 757, establishes that even in a criminal case, a compulsory blood test does not
interfere with the privilege against self-incrimination). Id. at 275. Eagan also upheld the use of contempt
power to enforce a blood test order and summarized other state statutes. Id. at 276.

Argentine law appears to make the same distinction between compelled testimony and the production
of material evidence in criminal cases that is evident in Schmerber. See CLARIA OLMEDO, JORGE, TRATADO
DE DERECHO PROCESAL PENAL 422 (Sociedad Anonima Editora 1964). The treatise’s author explains
that the person who is charged has the right to refuse any coercive measure that would compel him to
personally supply evidence against himself. This does not include such coercion that attempts to acquire
in a direct way the object of the evidence, such as a search with a court order or corporal inspection.

162. “En la causa contra Rodolfo Oscar Silva,” supra note 151, at 13-15.

163. The “Official Story” was the fictionalized account of a kidnapping of a child of the disappeared
that won an academy award in 1984. In the film, the seemingly idyllic domestic life of the family, in-
cluding a loving and devoted husband and father who is an official of the regime, and a mother who never
questioned too carefully the story he told when he brought home the baby who became their beloved
daughter, is ultimately shown to be based on a lie and on an underlying violence.

Irene Barki was granted permission to interview Silva in prison. Silva agreed on condition that the
journalist would bring him pictures of his “daughter.” BARKI, s#pra note 11, at 290-92.

164. Id. at 294.

165. Sez, eg., ARTHUR R. BurTzZ, THE HOAX OF THE TWENTIETH-CENTURY: THE CASE AGAINST
THE PRESUMED EXTERMINATION OF EUROPEAN JEWRY (1997).

166. See BARKI, supra note 11, at 294-95, 297.
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The Abuelas’ child psychologist, Dr. Norberto Liwski, however, ques-
tioned this kind of love. “Do you call this love?” he said, when people take
children and reduce them to war booty, appropriating them like commodi-
ties, falsifying their identity, raising them amid lies and falsification, steal-
ing a pare of their past, after directly or indirectly being implicated in the
deaths of their parents?16” Dr. Liwski argued that this kind of emotion is
merely the desire to possess a coveted object, not the true love that requires
respect for the other, for the truth of her identity. Nothing was more impor-
tant for the stability of a child than this truth. Indeed, Dr. Liwski remem-
bered one day when he took leave of Maria Eugenia playing happily with her
cousin, and she said to him “Goodbye, Mr. Truth.”168

VI. WORSE THAN SLAVERY?:
THE BEST INTEREST OF KIDNAPPED CHILDREN

By 1988, the Abuelas, their expert psychological and legal teams, and the
jurists who agreed with them had articulated a fully developed definition of
the “best interest of the child,” a counter-story to the version offered by the
“parents” who were found in possession of the kidnapped children. Al-
though the need to do justice in the face of such horrors clearly counted, the
emphasis was on the “best interest of the child,” defined by the healing
power of “truth.”

This can clearly be illustrated by the 1987 recovery of Marfa José Lavalle
Lemos, the second child born in one of the secret detention camps to be re-
turned to her biological family.!%? The Lemos case is particularly revealing
because the opinion was written by Dr. Juan Maria Ramos Padilla, who was
involved in four judicial restitutions.!’® In 1987 and 1988, the Aéwelas held
conferences which reached resolutions incorporating the Abwuelas’ positions
on restitution under a variety of circumstances.7! All these sources reflect
that the Abuelas always had to fight for their version of the “best interest.”
After one more major success in 1989, to be considered in the next Part, and
amid a changing political climate, the tide of public opinion turned against
restitution of the children of the disappeared to their families of origin. These
developments underline once again the accuracy of Martha Fineman’s obser-
vation that family law decisions are “inescapably political.”172

167. Id. at 298.

168. Id. at 298.

169. Id. ar 336-37; Los N1N0S DESAPARECIDOS Y LA JUSTICIA, supra note 70, at 89,

170. HERRERA & TENEMBAUM, supra note 5, at 181-82 (interview with Judge Padilla, “The Truth is
the Truch). See also id, ac 167 (Padilla opinion is one of the most elaborated in relation to the disappearcd
children).

171. BOKSER & GUARINO, spra note 5, at 55-56; ARDITT