SARDAR SAROVAR: AN EXPERIENCE RETAINED?

Ruke na jo

Ruke na jo, jhuke na jo,
dabe na jo, mite na jo,
Hum who inquilab hein,
julm ka jawab hein.

Those who will not stop,

Those who will not stop, will not bend,

will not be crushed, those who will not be erased;
We are those revolutionaries,

the answer to injustice.

Controversy over- the dam projects on the Narmada, a river running through
central India and the axis of life for countless rural and tribal communities
living on its banks, erupted in the nascent stages of planning and shows lit-
tle sign of receding. Affected communities, with the assistance of the Nar-
mada Bachao Andolan (Save the Narmada Movement, “NBA”), have organ-
ized themselves to prevent further construction on the dam and to demand
rehabilitation for those already displaced by dam projects. Songs like the one
above, sung at community gatherings protesting the dams, underscore the
defiance, resolution, and anger of a people forced to live in uncercainey for dec-
ades. The government of India pursues its plans to construct not only the
Sardar Sarovar Project (“SSP”), the tallest dam planned for the Narmada, but
also thirty other major, and thousands of minor, dams and canals along the
river in an effort to provide a low-cost source of energy, irrigation, and drinking
water for communities living in desert-prone regions of central and western
India.! The balance between these contesting ideals of government aid and
tribal displacement has been the subject of a number of judicial opinions,
including one issued by the Supreme Court of India in March 2005 highlight-
ing the responsibilities of the government to families affected by the SSP.

BACKGROUND

Planning for construction of dams on the Narmada River began in 1946,
one year before India’s independence.? In April 1961, India’s first Prime Minis-
ter, Jawaharlal Nehru, laid the foundation stone for the SSP at Navagam in
Gujarat.? From its inception the project was mired in controversy, as the ripat-
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ian states were at odds over the final height of the dam and the allocation of
costs, water, and power generated by various projects on the river. In order
to settle differences, the government established the Narmada Water Dispute
Tribunal (“the Tribunal”) in October 1969. After reviewing relevant data on
environmental, social, and economic impact, the Tribunal declared its Final
Order and Decision (“Award”) in August 1978.

Among decisions over allocation of water, power, and costs, the Tribunal
also decailed the obligations of the states to families affected by SSP.4 In par-
ticular, the Tribunal’s Award guaranteed every displaced family losing land
as a result of submergence five acres of irrigable land at least “a year in ad-
vance of submergence.”” Taking into consideration the cultural norms of af-
fected communities and the need for generational sustainability after displace-
ment, the Award required resettlement of villages as units and made “major
sons”—male children of affected families attaining the age of majority at the
time of submergence—eligible for rehabilitation as individuals separate from
their families. The Tribunal further emphasized the importance of timely and
appropriate resettlement of the displaced by stating that “[iln no event shall
any areas . . . be submerged under the Sardar Sarovar unless all payment of com-
pensation, expenses and costs as aforesaid is made for acquisition of land and
properties and arrangements are made for the rehabilitation of the oustees there-
from in accordance with these directions and intimated to the oustees.”® Guja-
rat was required to bear much of the burden of rehabilitation because it was the
primary beneficiary of the dam’s output, even though this included the possi-
bility of resettling communities in an unfamiliar state.

In 1985, the World Bank entered into a credit and loan agreement with the
government of India to fund a significant portion of the SSP.7 Construction on
the dam accelerated, and with it came countless unanticipated challenges of
rehabilitation. In addition to the logistical challenge of identifying the vast
number of affected families and major sons in the extensive submerged areas,
many of the riverbank residents living in secluded villages and hamlets did not
possess official titles for their land and were therefore left out of the rehabili-
tation process.® While these challenges slowed the process of resettlement,
the height of the dam continued to grow and flood increasingly larger areas.
Mounting frustration and resentment from affected communities and their sup-
porters gained international attention.
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As the stories of human rights and environmental violations achieved
global notoriety, and in light of harsh allegations that the dams could not
deliver the projected water and energy outputs estimated by planners, criti-
cism also shifted to the World Bank.? Pressure mounted, and the World Bank
was forced to take an unprecedented step in establishing an Independent Re-
view to assess the SSP.1° Investigators traveled through affected areas, spoke
with stakeholders and officials, attempted to fairly assess both sides of the
issue, and ultimately submitted a highly critical report of the project, rec-
ommending that the World Bank step back from the project to assess the
project’s “profound difficulties,”'t as the “problems besetting the {SSP] are
more the rule than the exception.”'? In particular, the report denounced
both the failure of the government and the Bank to complete a comprehen-
sive social and environmental impact study of the project and the lack of com-
munity participation in the planning process.!> The Bank officially withdrew
funding in 1993.

Encouraged by the success of the Independent Review, local struggle and
international outcry against large dam projects fueled a movement that re-
sulted in the World Commission on Dams (“WCD?”). Initially coordinated
by the International Rivers Network and the NBA, they were joined by hun-
dreds of nongovernmental and intergovernmental organizations worldwide
to call for “an independent comprehensive review of all Bank-funded large
dam projects to establish the actual costs, including direct and indirect eco-
nomic, environmental, and social costs, and the actually realized benefits of
each project.”!* The twelve commissioners of the WCD, including Medha
Patkar, founder of the NBA, released a final report in November 2000, which
found large dams generally unfavorable as means for development due to the
high levels of associated environmental and social risk. The WCD noted that
most large dams fall shore of their intended targets, whether in terms of it-
rigation, power generation, or water supply.!®> Addressing impacts on people,
the report notes, “the negative effects were frequently neither adequately as-
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sessed nor accounted for,” though the “range of these impacts is substantial,
including on the lives, livelihoods, and health of the affected communities,”
and enumeration and compensation programs for the displaced are “often
inadequate.”'® The WCD report stressed the need to fully and accurately con-
sider the costs to society and the environment when assessing current and fu-
ture dam projects, particularly through consultation with affected parties.

While accurately estimating the number of affected families and major
sons in the Narmada Valley has proven nearly impossible, the NBA's findings
show at least 10,000 families were living in submergence zones as late as
March 2005 and awaiting rehabilitation as planners prepared for the next
stage in construction.!” Upon completion, the dam is estimated to displace at
least 100,000 people along the river and an additional estimated 140,000
farmers will lose land due to canals and irrigation systems.!® As previously
undocumented families and major sons are added to the offcial roles, the num-
ber of affected families threatens to increase sharply, possibly doubling. Numer-
ous studies have found the anticipated drinking water and irrigation benefits
of the SSP are highly exaggerated, and that the dam will provide little, if any,
energy benefits.'? Setting aside environmental impacts, there is lictle doubet
the SSP would have proceeded this far had the WCD’s guidelines been ap-
plied during the planning phase.

LEGAL RESPONSE

Withdrawal of Bank support did not slow construction for long, as the na-
tional and state governments gathered resources to continue work on the SSP,
fueling demands by affected communities and the NBA to execute a com-
prehensive analysis of the project. In 1995, the Supreme Court of India or-
dered a hale in construction to facilitate investigation, but subsequently allowed
further construction in 1999.2° The Court issued an opinion on the future of
the dam on October 18, 2000, immediately approving an increase in the
dam height conditioned upon approval of the Relief and Rehabilitation and
Environmental Sub-groups of the Narmada Control Authority.?!
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In the 2000 Supreme Court decision, the Court held that displacement of
affected families was not a per se violation of their rights; in fact, they as-
serted that rehabilitation sites provide a relatively better quality of life than
affected villages could afford their residents.?? Noting “considerable slackness”
in rehabilitation efforts by state governments, the court directed “the State
of Madhya Pradesh, Maharashtra and Gujarat to implement the Award and
givle} relief and rehabilitation to the oustees in terms of the packages offered
by them” before proceeding to the next stage of construction.?? The majority
opinion garnered much hostility from affected communities and activist groups,
because it failed to direct states to make any real alterations in their approach to
rehabilitation, merely slapping state governments on the wrist for not prop-
erly following the terms of the Tribunal’s Award.

The Supreme Court released its latest opinion on the case on March 15,
2005, in response to allegations that Madhya Pradesh was again overdue in
its rehabilitation efforts. In early 2004, the residents of village Pichhodi and
Jalsindhi, on their own behalf and on the behalf of all those in similar situa-
tions, filed a writ petition requesting the state to cease construction until the
displaced received their rehabilitation packages.?4 The case initially went before
the Grievance Redressal Authority (“GRA”) of the Narmada Control Au-
thority. Upon presentation of land available for rehabilitation, the GRA or-
dered the state to distribute that land as required. However, only five of four-
teen applicants from Jalsindhi and five of the twenty-three applicants from
Pichhodi were allotted land. The decision was appealed to the Supreme Court.

The Supreme Court acknowledged entitlements of the petitioners by reit-
erating and emphasizing the definitions and terms of the Tribunal’s Award,
as well as the Court’s own previous decisions. The Court noted the origin of
much of the dispute arose when families chose to remain in Madhya Pradesh
instead of resettling in Gujarat, the option preferred by the Madhya Pradesh
government.?> The majority of the decision lifts language almost directly
from the Award itself, restating the importance of timely and appropriate
rehabilitation. Allegations against the Narmada Control Authority of ma-
nipulating, falsifying, and simply failing to create records of affected families
and major sons were met with demands for a higher level of care in the future.
Although it recognized the difficulty of meeting the requirements for an expo-
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nentially growing number of affected families, the Court remained firm in
requiring the total completion of these requirements before further construc-
tion.

The most interesting aspect of these decisions is perhaps what they do not
include. The 2000 decision dismissed allegations that the Narmada Control
Authority and its subgroups, charged with monitoring the implementation
of the SSP and rehabiliration, could not maintain independence from the influ-
ence of government officials, some of whom were members of the administra-
tive body and had interests in seeing the completion of the dam.?¢ In both
the 2000 and 2005 decisions, the Court failed to penalize states for not re-
habilitating families before raising the height of the dam, in direct violation
of the Award and the 2000 order. The Court’s inability to place weight be-
hind their decisions seems to stem from shortcomings of the Tribunal’s Award
in establishing effective enforcement and judicial review mechanisms or penalty
provisions.?’

Organizations representing the interests of the displaced have generally re-
sponded favorably to the 2005 decision, noting that “[t}here is no doubt that
the dam cannot be raised beyond the 110 meters at this point in time.”? Those
supporting the completion of the dam have also interpreted the decision favora-
bly, as it does not preclude the dam’s completion. At least in the short-term,
the demands of the displaced have been met, but future compliance by Madhya
Pradesh and other state governments, tenuously supported by their record in
rehabilitation, shall be determined by their response to the continuing demands
of community groups as well as national and international pressure. While
these forms of protest and agitation have forced the Supreme Court to take no-
tice of affected communities’ plight in the past, the Court hesitates to flex its
full authority to cease construction as it did in 1995.

Although campaigning against the dam persists, the communities of the
Narmada Valley, exhausted by years of struggle and yearning to restore nor-
malcy in their lives, are increasingly settling for government rehabilitation
packages. Waning international interest—reflecting shifts in local actitude—is
motivated in part by a reduction, if not elimination, of international forums
in which to lobby their cause, essentially leaving the Indian legal system as the
sole viable venue for recourse. However, as evidenced by the tentative decisions
of the Supreme Court, this may be no solution at all. Despite a decrease in
global attention, the international community continues to be engaged by the
discourse on social justice in the pursuit of development, which is often in-
stigated by the struggles over the Narmada.
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WHAT NEXT?

The struggle of the affected communities represents only one side of the
issue; on the other side are communities in western Gujarat and Rajasthan
facing annual drought, severe shortage of drinking water, and high costs of
energy, waiting for the promised benefits of the SSP.2? The ultimate issues
raised by projects like the Sardar Sarovar include questioning the extent of
sacrifice one community must make for the benefit of another, determining
whether the fundamental and arguably inalienable rights of Narmada com-
munities can be balanced against mere development progress,3® and-estab-
lishing the availability of alternative, and possibly superior, solutions. The
search for alternatives, especially for indigenous and small-scale technologies, is
ongoing and vigorous throughout India,?! but support for large dams is also
persistent. The World Bank has recently decided to invest again in large dam
projects in India, approving a loan for the construction of a dam on the Sut-
lej River in northern India and considering support for the Omkareshwar dam
on the Narmada River, with the potential to displace another 50,000 peo-
ple.3? Despite complaints by affected communities, the World Bank and the
government of India are pursuing these plans, “distanc[ing} themselves from
the recommendations of the WCD.”3? The fidelity of the institutional and
collective memory of the participants in the Narmada movement will deter-
mine if this experience is a lesson remembered or, failing this, a condemna-
tion of other communities to repeat their scruggle.
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