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I. InTRODUCTION

In June 2017, the European Court of Human Rights (“ECtHR” or “the
Court”) was called upon to decide whether Russia’s so-called “gay propa-
ganda” laws were in accordance with human rights. Through these laws,
the Russian Government had restricted the dissemination to minors of in-
formation and “propaganda” about “non-traditional sexual relationships.”?
The ECtHR found chat the Russian laws violated both Article 10 (freedom
of expression) and- 14 (non-discrimination) of the European Convention on
Human Rights (“ECHR”).2 This appears to be the first case in which the
Court has found a joint violation of these two arcicles.

Bayev and Others v Russia (“Bayer”’) was the result of a legal challenge
brought by three Russian gay activists. Each had been charged with of-
fences under the Code of Administrative Offences of the Russian Federa-
tion, which imposes fines on those promoting “non-traditional sexual
relationships” among children, including portraying such relationships in a
positive light, creating a distorted image of the equivalence of such rela-
tionships with traditional sexual relationships, and providing information
which would create in children a non-traditional sexual orientation. The
three individuals who brought the case were fined for demonstrating in
public areas with banners containing slogans such as “Homosexuality is
normal” and “Homosexuality is not a perversion.”® After their cases were
dismissed by the Russian Constitutional Court, the activists challenged the
laws in question on the basis of Articles 10 and 14 ECHR, alleging that
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they constituted an unjustifiable and discriminatory restriction on free
speech.

The timing of the judgment in Bayev is of particular significance. The
Court found that Russia’s “gay propaganda” law violates human rights at a
time of steady deterioration in the position of LGBT people in Russia, a
prominent example being the Government tolerance of, and possible collu-
sion in, the persecution of gay men in Chechnya.® Russia is not the only
European country to have passed laws of this type, with Lithuania, and
Latvia having comparable restrictions.’

The rise in measures targeting the LGBT community coincides with the
increasing influence of the populist political movement and the associated
marginalization of minority rights. In this respect, one might note the an-
nouncement by the U.S. President Donald Trump that transgender individ-
uals will not be permitted to serve in the U.S. armed forces. This change of
policy is an example of the increasing challenge to existing arrangements on
the protection of LGBT in liberal democracies where populism has gained
ground.®

Discussion now begins to turn to the question of how to respond to the
populist influence and restrictions on minority rights. Scholars have warned
that populism has changed the world we used to know and requires innova-
tive strategies in the struggle to advance human rights.” Philip Alston ar-
gues that, with the rise of populism, human rights advocates must dedicate
more time to being persuasive and convincing and avoid being unduly di-
dactic and resistant to critique.® Persuasiveness does not necessarily require
compromise on the substantive protection of human rights, but it does re-
quire that human rights advocates consider the reasons why the other side is
not doing what we consider to be the “right thing.” By seeking to under-
stand and engage with the concerns of those with whom we disagree, we
can identify constructive ways forward in the hope of bolstering human
rights protection in the long run.

Judicial institutions also have a role to play in this engagement and dia-
logue.? Courts have not been left untouched by the populist movement, as
can be seen from the attacks on judicial independence in Poland, Turkey,
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and Hungary.'®© The Secretary General of the Council of Europe has ac-
knowledged that the ECcHR and the ECHR are under the attack in a
growing number of European populist countries, and that this may push
the ECtHR rtowards more self-restraint.!’ Head-on collisions berween
courts and populist governments are argued to not be in the interest of
courts’ authority,'? and as such the need to be persuasive is of great impot-
tance. In line with this, the present contribution analyses the reasoning of
the ECtHR in the Bayev case through this lens of persuasiveness versus
didacticism. By looking at the Court’s mode of engagement with Govern-
ment’s arguments, the authors will offer an opinion on whether the Court is
rising to the challenge of persuasiveness and engagement in the new popu-
list era.

II. PARTIES SUBMISSIONS

The Government argued that the ban on “gay propaganda” aimed to
protect the private lives of minors and the rights of parents to decide on the
appropriate forms of education of their children.'* It considered that the
dissemination of information on homosexuality among minors had the ef-
fect of inducing children to a homosexual lifestyle and promoted the denial
of traditional family values.'4 It also contented that same-sex relations were
associated with greater health risks and that they impeded population
growth.'> As regards the application of the measures in question in the
present case, the Government submitted that, by holding banners such as
“homosexuality is normal,” the applicants had abused the right to freedom
of expression as they intentionally “placed psychological pressure on chil-
dren [and] influenced their self-identification.” ¢

The applicants contested the Government’s presumption that the laws in
question served the legitimate aim of protecting minors from age-inappro-
priate information about homosexuality. They submitted that the “infor-
mation about sexual orientation as such should not be subject to the same
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restrictions as information on sexual relations,”'” arguing that the former
embraces a whole spectrum of human relationships between two individuals
that includes not only sexual relations but also emotional or loving affec-
tion, family ties, etc.'® The ban on the dissemination of information on
sexual orientation was argued to constitute “a denial of an individual’s right
to express his or her identity.”'® The laws in questions were said to be
“inherently discriminatory, in that. . .[they] specifically concerned minors’
exposure to information about sexual minorities, which reinforced stigma
and prejudice against the latter groups.”?°

As regards to the parents’ right to choose educational policies for their
children, the applicants argued that the right to disseminate information
about homosexuality cannot be conditional on parents’ authorization.?! Fi-
nally, the applicants opposed the Government’s allegations that learning
about homosexuality could offend children’s intimate convicrions or induce
them into a homosexual lifestyle.??

III. Tue COURT'S ASSESSMENT

Article 10(1) ECHR establishes the right to freedom of expression, with
Article 10(2) ECHR setting out the circumstances under which this right
can be limited.?® From this framing, mirrored in Articles 8-11 ECHR (pri-
vate life, religion, expression, and assembly), the Court through its case law
has distilled a number of elements with which a limitation must comply: it
must be prescribed by law, pursue a legitimate aim, and be necessary in a
democratic society.?* The Court began its assessment in Bayer by stipulat-
ing that it “will focus on the necessity of the impugned laws as general
measures.”?> This focus on necessity seemed to indicate that the Court
would base the assessment of the limitation on this element. However, this
clear demarcation is not maintained in the Court’s reasoning, which also
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contained arguments more generally associated with the elements of pre-
scribed by law and legitimarte aim.

The Court briefly discussed the notion of margin of appreciation, and
outlined two reasons why Russia enjoyed a narrow margin of appreciation
in the present case.?® First, the case concerned the recognition of individu-
als’ right to openly identify themselves as LGBT and to promote their own
rights, in favour of which there exists a clear European consensus. Second,
the case concerned facets of individuals’ existence and identity, a qualifica-
tion the Court has repeatedly used to narrow the margin of appreciation.?’
Having set out these points, the Court went on to consider whether the
interference with Article 10 ECHR was justified on three grounds: protec-
tion of morals, protection of health, and protection of the rights of others.

A.  Protection of Morals

With regards to the Government’s assertion that the law reflects the
moral position of the Russian people and the widespread disapproval of
homosexuality in the country, the Court affirmed that popular sentiment
may only be invoked in order to extend the scope of Convention rights, not
to restrict them. To allow otherwise would make the exercise of Convention
rights by a minority group conditional on acceptance by the majority, ren-
dering those rights merely theoretical.?®

The Court also rejected the Government’s contention that the law was
necessary to uphold the moral imperative of the protection of traditional
family values as the foundation of society. The Court saw no reason to con-
sider social acceptance of homosexuality as incompatible with family values,
and cited the growing tendency to include relationships between same-sex
couples within the concept of “family life”.?® To the contrary, the Court
noted the desite of members of the LGBT community to have access to
institutions such as marriage and adoption as evidence of their allegiance to,
rather than intention to undermine, “family values”.3°

The Russian legislation was determined to embody a “predisposed bias”
on the part of the heterosexual majority against sexual minorities in Rus-
sia.?! In support of this finding the Court cited the language of the legisla-
tion itself, in particular the reference therein to the “distorted image of the
social equivalence of traditional and non-traditional relationships.”?? In
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particular, the Court was critical of the parallels drawn by the Government
between homosexuality and paedophilia.??

B.  Prosection of Health

Arguments justifying the restrictive measures on grounds of public
health and the “demographic situation” were also rejected by the Court. In
terms of public health, the messages written and displayed by the appli-
cants on their banners were not said to advocate reckless behaviour or un-
healthy personal choices. The Court determined that, rather than it being
necessary to ban the dissemination of information about sex and gender
identity, the objective communication of information concerning the rele-
vant risks is instead an “indispensable part” of a public health campaign.?

In terms of the need to promote population growth and achieve demo-
graphic targets, the Court noted that these issues are dependent on a range
of factors, including economic prosperity and social-security. No evidence
was adduced by the Government as to why the suppression of information
about same-séx relationships would reverse a negative demographic trend.
Furthermore, the Court noted the inconsistency that “social approval of
heterosexual couples is not conditional on their intention or ability to have
children.”?3

C. Protection of the Rights of Others

The Government’s final argument invoked the need to protect the rights
of others to justify the restriction on freedom of speech. The Government
contended that the slogans of the demonstrators could have the effect of
converting minors to a “homosexual lifestyle,” and as such, the freedom of
expression of the LGBT activists touched upon the personal autonomy of
minors and encroached upon the educational choices of their parents.3¢

The Court addressed these allegations on three grounds. First, with re-
spect to the alleged forceful or underhand recruiting of minors by the
LGBT community, there was held to be no evidentiary basis to suggest that
“a minor could be enticed into “{a}] homosexual lifestyle,” let alone science-
based evidence that one’s sexual orientation or identity is susceptible to
change under external influence.”?” Second, the allegations that minors
were more vulnerable to abuse in the context of homosexual relationships
than in heterosexual ones were deemed a manifestation of predisposed bias.
The Court noted that the Russian law on criminal liability for lecherous
actions against minors and the dissemination of pornography to minors are
applicable irrespective of the sexual orientation of those involved. No evi-
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dence was adduced as to why stricter protections against abuse would be
needed in the context of homosexual relationships.?® Third, the Court found
the allegations that the LGBT demonstrations intruded in the field of edu-
cational policies and parental choices on sex education to be unsubstanti-
ated, as the applicants “did not seek to interact with minors, nor intrude
into their private space. . ..or advocate any sexual behaviour.”3® The Court
went on to clarify that the obligation to respect parents’ religious or philo-
sophical views does not extend to protecting children in all cases from be-
ing confronted with opinions that are opposed to one’s own convictions. %

FinDiNG oF THE COURT

After dismissing the arguments of the Government under the headings
above, the finding of the Court was that Russia, in adopting the laws in
question and implementing them against the applicants, had overstepped
its margin of appreciation and so had violated Article 10 ECHR. The Court
went on to examine whether there was a violation of Article 14’s prohibi-
tion on disctimination in conjunction with Article 10. It found that there
was no justification for the difference in treatment between the heterosexual
majority and homosexual minority, and that the legislation embodied un-
justified bias. As such, Article 14 had also been violated.*!

Trie DissENTING OPINION

The position adopted by Judge Dedov in his dissenting opinion aligns
much more closely to the arguments of the Russian Government than to
the reasoning of his fellow bench members. The connections that Judge
Dedov draws between homosexuality on the one hand, and violence towards
and abuse of children on the other, are concerning.4? The dissent criticises
the majority for approaching the issue as a non-discrimination one, rather
than as a conflict between the freedom of expression of the applicants and
the right to private life of children (as well as the rights of parents to edu-
cate their children as they wish). Judge Dedov argues that these rights must
be balanced, although his statement that “the private life of children is
more important than the freedom of expression of homosexuals,”#* suggests
that this balance may be predetermined. It is notable that, despite the em-
phasis placed by Judge Dedov on the need to consider the rights of children
under Article 8, he fails to articulate precisely how the actions of the appli-

38. See id | 79.

39. Id {9 80 & 82.

40. See id, § 81.

41. See id 9 85-92.

42. See id., Dissenting Opinion of Judge Dedov, 39.
43, Id., 44.
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cants could be understood as interfering wich these rights. His argument
seems ultimately based on the idea that by intruding into the perception held
by children of the homosexual lifestyle, the activists were intruding into
their private lives.

IV. AnNALysIS OF THE COURT'S ASSESSMENT

The Bayer judgment clarified that, under the ECHR, measures which
restrict the freedom to express ideas on the sole ground that those ideas
pertain to sexual orientation cannot be justified and are discriminatory. Fur-
thermore, the Court rejected assertions that popular sentiment could be
used as a justification to limit the rights of LGBT persons to freedom of
expression, however strong that sentiment might be. In this way, the scope
of protection for LGBT rights in relation to so-called “gay propaganda”
laws has been firmly established, and is already being used as a precedent in
the European context. Commenting on the effects of the Bayer judgment,
the Vice-President of the EU Parliament Intergroup on LGBT Rights called
on the Lithuanian authorities to abolish its anti-propaganda law.4> The
judgment may also be used to challenge other, more subtle, legislative acts
employed to restrict the freedom to express and receive information relating
to LGBT. One such legislative act is a 2015 amendment to the Latvian
education law that requires that schools provide education in “constitu-
tional morality,” and educate children in line with the constitutional defi-
nition of marriage as a union between a man and a woman.*¢ According to
Latvian LGBT activists, the authorities used this 2015 law to censor discus-
sion about LGBT people in at least two schools in 2016.4

As a backdrop to the legal statements made by the ECtHR in Bayer, the
judgment identified and highlighted broader trends in relation to same sex-
couples: the “growing general tendency to include relationships berween
same-sex couples within the concept of ‘family life;’” an acknowledgment
that same-sex relationships need legal protection and recognition; and the
wish of same-sex couples to have access to the institutions of marriage,
parenthood, and adoption.®® The Court’s findings on the law, as well as
these more general remarks on the broader trends, signal that the direction
of protection under the ECHR continues to move forward despite Europe’s
changing political climate, namely the rise of populism and deepening di-
vides on the scope of LGBT rights.
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That being said, the manner in which the Bayev judgment is framed is
worthy of note. It is an instance where one can appreciate the relevance of
Philip Alston’s plea for the human rights movement to be more persuasive
and engaging, rather than employing uncompromising didacticism when
faced with the populist challenge. This analysis will critically reflect on the
judgment and highlight some of the ways in which the ECtHR fell short in
this regard.

In addressing the Russian Government’s submissions regarding the pro-
tection of health, in particular the perceived threat that the promotion of
same sex relationships would constitute to public health, the Court
considered

it improbable that a restriction on potential freedom of expres-
sion concerning LGBT issues would be conducive to a reduction
in health risks. Quite the contrary, disseminating knowledge on
sex and gender identity issues and raising awareness of any associ-
ated risks and of methods of protecting oneself against those
risks. . .would be an indispensable part of a disease-prevention
campaign.4?

The framing of the Court’s reasoning here can be described as unduly
didactic in the way it instructs the Government as to what information is
“indispensable” to a public health campaign. It would perhaps have been
sufficient to note that the Government, as the party with the burden of
establishing whether a measure was necessary to achieve a given aim, had
not adduced sufficient evidence to discharge this burden. By employing
categorical language on what constitutes a correct standard on this aspect of
public health campaigns, the Court might have overstepped its competence.
The Court’s approach is also striking in that, while criticizing the Govern-
ment for not producing evidence for how the measures taken would con-
tribute to protecting public health, it fails itself to refer to scientific or
other evidence to support its own statements on what information is “indis-
pensable” to public health campaigns.

The Court’s approach to the Government’s arguments on morality also
demonstrate a clear leaning towards didacticism, in a more pronounced way
than can be discerned with respect to public health. When considering
whether the limitation to free speech can be justified on grounds of morals,
the Court acknowledged “that the majority of Russians disapptrove of ho-
mosexuality” and took note of the Government’s argument that maintain-
ing family values is incompatible with social acceptance of homosexuality.>°
The Court’s response was dismissive, simply stating that it “sees no reason
to consider these elements as incompatible,” and thereby appearing to re-

49. 1d. § 72.
50. 1. { 70.



168 Harvard Human Rights Journal / Vol. 31

ject outright the moral beliefs of the Russian population.>® The statement
reads as if the Court is passing judgment on the content of the moral values
themselves, rather than confining itself to assessing whether, from a legal
perspective, this moral standpoint, whatever its merits, can justify a limita-
tion of human rights.

This approach contrasts somewhat strikingly wich the Court’s tactic in
other cases that deal with sensitive moral and ethical issues. For example, in
cases concerning abortion, the Court’s analysis has extended only to con-
firming the existence of deeply ingrained and profound moral values on
abortion in a given country.’? Where it finds this to be the case, then the
Government is deemed to be pursuing a legitimate aim and the discussion
moves on to questions of necessity and proportionality.>® In principle, the
Court does not venture to question the “correctness” or “appropriateness”
of the moral views themselves, instead confining itself to deciding whether
the moral values could constitute a legal basis for the limitation of a right.

The Court’s didactic remarks on public health and morals are concrete
illustrations of the general tone of the judgment, which is characterised by
language such as “the authorities have no choice” and “could only be.”>*
Expressions of this type were not necessary to reach the findings on the law,
nor, it is submitted, an adequate form of judicial dialogue in the populist
era. This approach by the Court may have implications for the persuasive-
ness of the judgment, as some of the States party to the ECHR may perceive
the Bayev judgment as not only answering a legal question on human rights
standards, but also as an unwelcome instruction on “correct” moral stan-
dards and beliefs. These considerations may ultimately overshadow the ar-
guments on the law, and thereby the Court runs the risk of undermining
the protections it has sought to move forward.

Apart from the substantive approach to legal questions, the methodology
of assessment is one of the elements that lends persuasiveness to judicial
decisions, and here too the ECtHR falls short. Employing a consistent ap-
proach to deciding on legal questions allows the Court’s audience to assess
how in line a particular case is with previous cases and with the way that
similar issues have been interpreted in the past. As noted above, the Court
has distilled through its case law a number of elements to be considered
when assessing the permissibility of a limitation of a right.>> At times, the
Court looks at all of these elements when examining a limitation,>® and at

S1. Id 9§ 67.

52. See, e.g., Case of A, B and C v. Ireland, App. No. 25579/05 2010-XII Eur. Ct. H.R., § 222-
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2018 / Rights In The Populist Eva 169

other times it focuses on just one of the elements.5” What stands out about
the methodology adopted in Bayev is that it does neither of these things,
but instead collapses these different elements into one single assessment.

One example of this collapse relates to the treatment of the “prescribed
by law” element. When determining whether the limitation on free speech
was justified on grounds of protecting the rights of others, the Court took
into account a number of factors, one of which was the vagueness of the
terminology of the laws and their lack of foreseeable application. Such con-
stderations are not associated with necessity but with a quality of law assess-
ment. Another example relates to the structure of the judgment more
generally. The Court’s initial indication that it would consider the Govern-
ment’s arguments through the lens of necessity created the impression that
the Court would look at the hallmarks of necessity and democratic sociery, in-
cluding pluralism, tolerance, and broadmindedness.>® Instead of looking at
the latter, it assessed the necessizy through the facets of legitimate aim,
namely the protection of morals, health and the rights of others. From a
persuasiveness standpoine, this collapsing of different elements and the re-
sulting lack of consistency with the methodology of approach adopted in
previous case law is unhelpful.

V. CONCLUSIONS

A plea for more persuasion and less didacticism is not a call for a
pushback on human rights activism. A human rights mindset and human
rights activism are particularly necessary in challenging times, in which we
see the hard fought victories on LGBT rights being contested through di-
rect and indirect measures such as “gay propaganda” laws and “constitu-
tional morality education.”

However, the rise of populism and its negative effects on human rights
do require self-reflection and creative strategies to overcome resistance to
the maintenance and advancement of human rights standards. The central
question is how to address sensitive issues without undermining the protec-
tion of human rights. This may be somewhat of a tightrope, but it is a
tightrope that can be walked and managed. This can be done by adopting
an approach that engages with the arguments of the “other side” in a mean-
ingful manner, which takes into account competing concerns, and which
acknowledges the importance of these concerns, rather than dismissing
them. In the case of judicial institutions, time should be taken to explain

57. Sez Case of Bayatyan v. Armenia, App. No. 23459/03 2011-VII Eur. Cc. HR,, 9 116-117
(deciding that the measure was not necessary in a democratic society, the Court ‘preferred to leave open’
the question of whether the incerference with the right to freedom of religion in relation to conscien-
tious objection of military service was prescribed by law and fulfilied a legitimare aim).

58. See William A. Schabas, The European Convention on Human Rights (2015), pp 406, 438,
474.
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this engagement in the judicial reasoning using the language of comity
rather than of confrontation. The Bayer judgment falls shorc in this respect.

This analysis does not suggest that more persuasive and less didactic rea-
soning would per se guarantee a smooth implementation of the Bayev judg-
ment or make the Russian Government more sympathetic to LGBT
concerns. The failure of the Russian Government to implement the Alek-
seyev judgment,®® also pertaining to the LGBT rights, suggests that an oth-
erwise unresponsive member of the ECHR may not be immediately swayed
by persuasive judicial reasoning, particularly in LGBT cases.

However, the Bayev judgment cannot be seen solely in the context of
Russia. As an international judgment it sets a standard that is to be fol-
lowed by other States party to the ECHR. Hence, the Bayer judgment is
also relevant in the context of other European States, such as the Baltic
States, which, in some respects, have also taken steps to roll back LGBT
protections, but which are more responsive to the Court’s jurisprudence.
Furthermore, the ECtHR jurisprudence influences other international and
domestic courts. In light of the wider reach and effects of the Court’s juris-
prudence, judicial reasoning based on a rigorous and persuasive analysis,
rather than on unduly didactic statements and confrontation, could be a
more constructive form of engagement in overcoming populist arguments.
This is particularly so where a move for equal rights for minority groups is
oftentimes misrepresented as a reduction in the rights of the majority and
as an attack on the majority's moral, religious, and political beliefs.

59. See Case of Alekseyev v. Russia, Apps. Nos. 4916/07, 25924/08 and 14599/09 2010-X Eur. Ct.
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Europe AS/Jur (May 18, 2017) q 10, htep://website-pace.net/documents/19838/3115031/AS-JUR-
2017-15-EN.pdf/18891586-7d6c-4297-b5{7-4077636db28e.



