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INTRODUCTION

The attempted coup in July 2016! may have caught political commenta-
tors both within and outside of Turkey somewhat off guard, but the mili-
tary coups, state violence and the bedding down of emergency legislation
are, historically, rather banal features of Turkey's political-legal landscape.
Although there have been significant changes to the secular complexion of
state authority since the elections which brought the Adalet ve Kalkinma
Parrisi (AK Party)? to power in 2002, the draconian mechanisms used to
(re)establish state security are hardly new. What is new, perhaps, is the
extent to which the current Turkish government has declared war both
within and beyond its borders. Within Turkey, commentators have sug-
gested that although the slow footed (and ineptly planned) coup in 2016
may have been executed by the country’s military, there had been a “slow
motion coup” by the ruling AK Party and President Recep Tayyip Erdogan
eroding Turkey’s democracy well before the events in July.> Whatever the
merits of this argument, following the failed coup, a series of draconian
measures were instituted. On the 20th of July 2016, a state of emergency
was declared. A purge of state institutions and a series of show trials
quickly followed, further consolidating President Recep Tayyip Erdogan’s
authoritarian grip on power.* While directed mainly at those associated
with the Giilen movement,® in reality, this was a war on dissent and an

* The author would like to thank Dr. Annyssa Bellal, Prof. Susan Breau and Dr. Anita Ferrara for
their insight, advice, encouragement and comments on earlier drafts of this paper.

1. The military coup was an attempt to oust the president, Recep Tayyip Erdegan, who was accused
of undermining the country's secular traditions.

2. In English, the Justice and Development Party.

3. See Andrew Finkel, Turkey was already undergoing a slow-motion coup — by Evdogan, not the army, THE
Guarpian (July 16, 2016), htrps://www.theguardian.com/commentisfree/2016/jul/16/tuskey-coup-
army-erdogan [hetps://perma.cc/SRRJ-4PD9Y. See afso Tilda Grabow, The ‘Pelican Brief,’ the ‘Coup’, and
the Matter of Parliamentary Immunity: The End of the End of Turkish Democracy, JapaLiyya (July 25, 2016),
hep:/fwww.jadaliyya.com/pages/index/24821/the-‘pelican-brief -the-‘coup’-and-the-matter-of-p
[hetps://perma.cc/8] 69-9J4N1.

4. Kareem Shaheen & Owen Bowcort, Turkey MPs approve state of emergency bill allowing rule by decree,
Tue Guarpian (July 21, 2016), hetps://www.theguardian.com/world/2016/jul/21/turkey-parliament-
expected-to-pass-erdogan-emergency-measures [hreps://perma.cc/WB93-XA8F].

5. Id. Led by the exiled Muslim cleric Fethullah Giilen, who currently resides in Pennsylvania
(USA), the movement describes itself as one that promotes interfaith education and democracy. The
movement had once had very close ties to the AK Party but since 2013, when Erdogan accused Giilen
of being behind a corruption investigation into key figures in the government, the relationship has



34 Harvard Human Rights Journal | Vol. 31

~attempt to use the coup as a vehicle to further insure that challenges to
State authority are dealt with swiftly.

One challenge that continues to weigh heavily on the current regime and
has, historically, resisted resolve is the protracted conflict in the Southeast
Kurdish region of Turkey.® The AK Party’s initial approach to this long-
standing dispute between the Kurds and the Turkish state was to bring the
Kurdish question in from the political cold. To do so, the AK Party took
the Kurdish question out of a security framework and reframed it as a polit-
ical problem that had to be solved by political rather than military means.”
In 2015, the AK Party returned to a military strategy and embarked on a
war against the Kurds both within and outside its territorial boundaries.®
Despite this shift in policy and the brutal State campaign against the Kurds
that followed, the April 2017 referendum that ensured that Erdogan’s
power was constitutionally embedded,’ was largely supported by the
Kurds.'® This was, perhaps, underpinned by the belief that, absent domestic
political challenge, the AK Party would revive the peace process. Whether
the AK Party will, once again, place the Kurdish issue within a political
framework remains to be seen. At the moment, however, while the interna-
tional community’s gaze remains focused on Erdogan’s domestic political
power plays, Turkey’s war on the Kurds remains largely hidden.

soured. More recently, Erdogan accused Giilen of orchestrating the failed coup attempt. See Mustafa
Akyol, What you should know about Turkey's AKP-Gulen conflict, AL-mONITOR {Jan. 3, 2014), hceps://
www.al-monitor.com/pulse/originals/2014/01/akp-gulen-conflict-guide.heml [hetps:/perma.cc/D6AM-
D365].

6. For a comprehensive historical analysis of Kurdish nationalism in Turkey, see P.J. WHiTE, PRIM-
rrive ReBers or REVOLUTIONARY MODERNIZERS?: THE KURDISH NATIONAL MOVEMENT IN TURKEY
(2000); and more contemporaneously, HamMip Axin UNvER, TURKEY'S KUurDpIsH QUESTION: DISCOURSE
& Pouimics Since 1990 (2015).

7. See, e.g., Ragan Updegraff, Turkey Under the AKP: The Kurdish Question, 23 J. o DEMOCRACY
119, 119-128 (2012).

8. Umit Cizre, Rise and fall of the dream called HDP, openDEMOCrACY (Feb. 24, 2016), heeps:/
www.opendemocracy.net/westminster/umit-cizre/rise-and-fall-of-dream-called-hdp  [hteps://perma.cc/
UJE3-Y6HM].

9. The referendum approved 18 measures, which repealed or revised 76 articles of the 1982 Con-
vention. There are three measures, in particular, which have significant impact on Executive branch
auchority. The first measure subsumes the duties of the prime minister under the office of the presi-
dent, abolishing the prime ministry thereby, transforming the parliamencary system 1nto a presidential
one. Further changes included the abolishment of the requirements for the President to be neutral—
above politics and representing the whole nation (article 7, amending article 101) and lastly the President
can now issue decrees on political, social, and economic issues thac carry the force of law (article 8,
amending article 104). EUROPEAN COMMISSION FOR DEMOCRACY THROUGH Law (ViNICE COMMISSION),
Amending The Constitution, Law No. 6771 (2017). For further information on this, see Turkey: President
Bids for One-Man Rule, Hum. Rrts. Warcu (Jan. 18, 2017), heeps://www. hrw.org/news/2017/01/18/
turkey-president-bids-one-man-rule [heeps://perma.cc/AB7F-SCNTY.

10. See Ari Khalidi, Erdogan commends *Kurdish support’ in Turkey referendum, KURDISTAN 241 (Apr. 7,
2017), hop://www kurdistan24.net/en/news/655a50¢e-588b-4566-aada-856dfc85fbd 1/Erdogan-com
mends—Kurdish-support—in-Turkey-referendum [hctps://perma.cc/C38Y-4GWA].
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The Turkish case is, I argue, a meta-conflict;!! it contains several armed
conflicts that are taking place both within and outside of Turkey’s borders,
as well as a number of legal contestations. While this current military cam-
paign against the Kurds revisits some old legal and polirtical terrain,'? its
transnational interventions open up new legal questions and debates. These
legal questions and debates apply to Turkey’s internal and transnational
wars; they extend well beyond its borders. What is the appropriate legal
framework and language to apply to situations of internal/transnational
armed conflicts? Does it have force? If lacking in enforcement capability,
what other mechanisms can and should be engaged? As the majority of
armed conflicts, globally, are internal (and, often, associated with trans-
border wars), these debates are increasingly preoccupying academic and
other legal circles.!3

Against this backdrop, this article will examine the legal as well as polit-
ical contestations that frame Turkey’s war on the Kurds. Section One will
examine how Turkey’s domestic and regional pressures have impacted the
Kurdish peace process. Section Two will look at some of the legal develop-
ments (and accompanying debates) that emerge when determining the ap-
propriate international legal frameworks that apply to internal as well as
transnational armed conflicts. As Section Three then details, although the
majority of conflicts are internal, the attendant legal discourse is lictered
with many unresolved debates—when a situation is considered a non-inter-
national armed conflict (NIAC); under what conditions do NIACs transi-
tion to something else (such as international armed conflicts (IAC) or state
of emergency); what are the limitations on state and non-state actors in
NIACs; and how does the principle of lex specialis'® apply in NIACs, to
name a few.

Section Four then turns to the applicability of international human
rights law in situations of armed conflict and prolonged emergencies, as
exist in Turkey today. This section will specifically focus on the more recent
interventions of the European Court of Human Rights (ECHR). As Turkey
is engaged in protracted military campaigns, internally in the Southeast
and transnationally across its borders in Syria and Iraq, this section will
map out these legal debates in the context of Turkey’s war on the Kurds.
The article concludes by asking whether, in light of the politicization of
law, these legal debates really marter.

11. A meta-conflict is both a cenflict {in this case an armed conflict) and a conflict about the nature
of the conflict and, it follows, the appropriate way to address its resolution.

12. The State’s approach to conflict “resolution” in the region, historically, has been to adopt
emergency legislacion and military intervention. The AK Party has returned to this “roolkic” in their
current policy approach to the Kurdish question. Sez Cengiz Gunes, Explaining the PKK's Mobilization of
the Kurds in Turkey: Hegemony, Myth and Violence, 12 ErunorouTics 247, 247-267 (2013).

13. See Kendra Dupuy et al., Trends in Armed Conflict, 1946-2016, ConeLIicT TRENDS — PEACE
ResgarcH InsTiTUTE OsLo (2017).

14. This term derives from the legal maxim “lex specialis derogat legi generali” or “law governing
a specific subject matter.”
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1. SuIrFTING Pourricar LANDSCAPES

Despite the significant political progress, in 2015 the AK Party began to
disengage from the Kurdish peace process. This shift has been linked both
to the domestic political landscape, which the AK Party has occupied since
2002, and to the events taking place in northern Syria and Iraq.’® Inter-
nally, the peace process has relied heavily on the strength of the leadership
on both Turkish and Kurdish sides. On the Turkish side, the pivotal role of
Recep Tayyip Erdogan was evident from the outset of the process and de-
spite the relatively slow pace of progress and democratic reforms “Erdogan
retain{ed] some credibility among Turkey’s Kurds because. . . he has done
more for them than any previous Turkish leader and is clearly effective
when he is convinced of a policy.”'¢ Crucially, however, Erdogan had also
retained political capital among his core AK Party constituency since the
peace negotiations became public knowledge. The AK Party won 44% of
the national vote in the local elections of March 2014, translating into 41
metropolitan municipalities and signifying a “firm endorsement of the
Prime Minister’s leadership.”'” The results were all the more significant
given that “[m}ajor events in 2013 such as the peace process, Gezi protests,
and December 17th corruption probe, increased the political tension and
turned the atmosphere of the local elections into a general election.”!® De-
spite setbacks in 2009 and 2012 when thousands of activists were detained
and charged'? under the Anti-Terror Law of 19912° during the so-called

15. Turkey borders both Iraq, where a US (and coalition forces) intervention in 2003 led to an
intrastate conflict and fragmentation of the State, and Syria, where a civil war has been taking place
since 2011. Each of these states have a significant Kurdish minority that has, as a result of these
intrastate conflicts, made some political and military moves towards independence. For more discussion
on this, see Matthew Weiss, From constructive engagement to renewed estrangement? Securitization and Turkey's
deteriorating relations with its Kurdish minority, 17 TURKISH STUDIES 567, 567-598 (2016).

16. Int’l Crisis Group, Turkey: The PKK and a Kurdish Settlement, Europe Report N°219, 32 (Sept.
11, 2012).

17. Sinan Ulgen, What next after Turkey’s Local Elections?, STRATEGIC EUROPE (Apr. 4, 2014), heep://
carnegieeurope.eu/strategiceurope/ ?fa=55242 [heeps://perma.cc/U43A-92W AL

18. Harem Ete et al,, Turkey’s 2014 Local Elections, 4 FounpaTiON FOR PoL., Econ. AND Soc. Res.
(SETA) 1, 20 (2014). In 2013, the AK Party opened dialogue with the Kurds. In May 2013, a few
hundred demonstrators occupied Istanbul’s Gezi Park to prevent its loss through a proposed urban
development plan. The government response was brutal, sending in police that used tear gas to disperse
the protestors and burn down their tents. The imagery of the police using these measures against
peaceful protestors sparked an even larger protest thar enveloped a wider set of grievances, directed at
the ruling AK Party government. This was followed, later in the year, by criminal investigation into a
“gas for gold” scheme with Iran, which led to the arrest of 52 people on the 17th of December, all of
whom were connected in various ways with the ruling AK Party. Against this backdrop, the local
elections in March 2014 were seen to either validate or reject the AK Party’s direction. For details on
events and rights violations during Gezi, se¢ Amnesty Int’l, Gezi Park Protests: Brutal Denial of the Right
to Peaceful Assembly in Turkey, Al Index EUR 44/022/2013 (Oct. 2, 2013). For analysis on Gezi’s impact
on the AK Party, see Funda Gengoglu Onbagl, Gezi Park protests in Turkey: from ‘enough is enough’ to
counter-begemony?, 17 TurkisH STupins 272, 272-294 (2016).

19. Some of those arrested, including academics, public intellectuals, lawyers, journalists and
human rights activists, are still in detention or facing trials. For additional information on these cases,
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“anti-KCK” operations (the Kurdistan Communities Union),?' Erdogan’s
convincing victory in the presidential election of August 2014 gave him a
strong mandate to continue with the process. On the Kurdish side, in
March 2013, Abdullah Ocalan, the leader of the Partiya Karkerén Kurdis-
tané (or PKK),?? called for the “guns to go silent” and “ideas and politics
to speak.”?? This Newroz declaration facilitated a ceasefire days later and the
withdrawal of PKK operatives from Turkish soil (although the extent to
which this actually happened is contested).?

While domestic politics were favorable, the AK Party used the opportu-
nity to press ahead with the Kurdish peace negotiations. However, follow-
ing the results of the June 7th parliamentary election in 2015, when the
AK Party lost its absolute majority and the HDP (Halklarin Demokratik
Kongresi or the People’s Democratic Congress) won 80 seats, the political
capital of AK Party’s engagement in the peace process began to dissolve.?>
Having challenged the hegemony of Turkey’s political structure and given a
voice to a constituency previously confined to che political side-lines, the
AK Party had, even if unwittingly, opened the political space for others to
do the same. The AK Party’s static view of democracy as something only
determined by the ballot box was proven unsustainable in this “new” Tus-
key. Reframing the Kurdish question in political rather than securicy
terms allowed the HDP to enter into the public square—a space that had
been opened up under the AK Party. With the door partly cracked open,
the HDP was able to be, albeit fleetingly, a part of Turkey’s political main-
stream and provide a viable political alternative to Turkey’s other marginal-

-

see Amnesey Int'l, Turkey's Anti-Terrorism Law Tramples Human Rights (2014), https://www.amnestyuga.
org/turkeys-anti-terrorism-law-tramples-on-human-rights/ [https:/perma.cc/73WW-JQQ31.

20. Law on Fight Against Terrorism of Turkey. Act Nr. 3713, (1991, as amended: 1995, 1999,
2003, 2006, 2010, 2013). In 2015 there were also revised national security provisions adopted. See Polis
Vazife ve Saldhiyet Kanunu et al., Law on Amending the Police Powers and Duties Law, the Law on the
Gendarmerie’s Organization, Duties and Authorities, and Some {Other} Laws, Law No. 6638, https://
www.tbmm.gov.tr/kanunlar/k6638.heml [hetps://perma.cc/9NDU-HXYS8Y, Explained: Turkey’s Contro-
versial Security Bill, HUrrivET DAy News (Feb, 21, 2015), heep://www hurriyetdailynews.com/ex-
plained-turkeys-controversial-security-bill.aspx?pagelD=238&nID=78658&NewsCatiD=339 [https://
perma.cc/CQGo-]JJYV].

21. The government argued that the KCK was the “civilian face” and “urban wing” of the PKK.
See Ziad Abu-Rish, Turkish Politics, Kurdish Righis, and the KCK Operarions: An Interview with Asli Bali,
Japauyya (Nov. 3, 2011}, hetp://www jadaliyya.com/pages/index/3047/turkish-politics-kurdish-
rights-and-the-kck-operar [heeps://perma.cc/KINQ8-SENC].

22. The PKK is an organized armed group based in Turkey. When it began its armed struggle in
1984, its stated objective was an independent Kurdish state. While an independent Kurdish state
remains in some of the narrative, the voices have now shifted to demands for equal rights and Kurdish
autonomy in Turkey. See Gunes, suprz note 12, at 255.

23. Yilmaz Ensaroglu, Turkey’s Kurdish Question and the Peace Process: Ideology, Interest, and the
Regional Dynamics, 15 InsigHT Turkey 7, 12—13 (2013).

24. Constanze Letsch, Kurds dare to hope as PKK fighters’ ceasefive with Turkey takes hold, THi GUARD-
1aN {(May 7, 2013), https://www.theguardian.com/world/2013/may/07/kurds-pkk-turkey-peace-talks
[heeps://perma.cc/S27K-R32C}.

25. Inc’l Crisis Group, A Sisyphean Task? Resuming Turkey-PKK Peace Talks, Europe Briefing N°77
(Dec. 17, 2015).
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ized voices. Members of the LGBTQ community and those whose political
leanings were not reflected by the previous “leftist” offerings provided the
HDP the support that was necessary to pass the 10% threshold and, criti-
cally, positioned the party to become a viable threat to the AK Party's
monopoly on power.2¢ Quite aside from the challenge posed by the entry of
the HDP in mainstream politics in Turkey, the AK Party itself was en-
gaged in internal power plays. In an effort to consolidate power around the
Presidency, the party (but likely under the direction of Erdogan) stripped
the Prime Minister of his powers to choose local and provincial branch
leaders.?”

This domestic political struggle played out at the same time that Turkey
embarked upon a very risky (and seemingly failed) strategy to deal with
what it saw as its Kurdish problem along its border with Syria and Iraq.
Turkey’s cross border interventions in Iraq and Syria complicated an already
crowded theatre with the US and Russia among the many repertory compa-
nies engaged in meta-conflicts. Depending on the narrator, these conflicts
are wars against the Islamic State (IS), or against Kurds, or both.?® Turkey
views the People’s Protection Units (YPG)? inside Syria as an extension of
the PKK.?® Kurds have accused Turkey of using the US-led coalition
against the so-called Islamic State (IS) as a cover to attack the Kurdish PKK
in both Turkey and Iraq, and the YPG in northern Syria.?! Kurds have also

26. LGBT associations announce support for HDP candidate Demirtag, Hurriver Dainy News (Aug. 8,
2014), heepi/fwww hurriyetdailynews.com/lgbt-associations-announce-support-for-hdp-candidate-
demirtas-.aspx?pagelD=238&nid=70163 [hteps://pecma.cc/8P8B-36YB].

27. Such a rift was publically displayed in the publication of the “pelican dossier.” The material
was originally leaked to the press from Twitter user “Pelican™ (dossier “Pelican”). The dossier, which
was highly critical of then Prime Minister Ahmet Davutoglu, outlined che differences berween the
Prime Minister and the Presidenc, and provided the name of those who were allied to the Prime Minis-
ter who were likely to be removed from office. The dossier seemed to confirm speculation that Erdojan
was attempting to exert control over the party by weakening the powers of the Prime Minister and
eliminating those who were favourable to the Prime Minister from positions of power. Mustafa Akyol,
How nrysterious new Turkish blog exposed Evdogan-Davutogln rift, AL-Monrror (May 3, 2016), hteps://
www.al-monitor.com/pulse/originals/2016/05/turkey-rift-between-erdogan-davutoglu.hem!  [herps://
perma.cc/AFR9-PQ2]. Against this backdrop, the decision of Prime Minister Davutoglu to resign in
May 2016 came as little surprise. Constanze Letsch, Turkish PM Davutoflu resigns as President Evdofan
tightens grip, Tre GUARDIAN (May 3, 2016), htep://www.theguardian.com/world/2016/may/05/zhmet-
davuroglus-future-curkish-prime-miniscter-balance [heeps:/perma.cc/FJ8V-DJXJ].

28. Incl Crisis Group, Steps Toward Stabilising Syria’s Northern Border, Middle East Briefing N°49
(Apr. 8, 2016).

29. The YPG is an organized armed group of Kurdish fighters wichin Syria (predominantly Norch-
ern Syria). They have been “allied” with the US and European states in the fight against IS forces in
Syria.

30. Martin Chulov, Kurds see chance to advance their canse in ruins of [slamic State, Tre Osserver (June
24, 2017), hteps://www.theguardian.com/world/2017/jun/24/kurds-see-historic-chance-advance-cause-
ruins-islamic-state [heeps:/perma.cc/25FU-R9J2].

31. BBC Monitoring, Turkey v Syria’s Kurds v Islamic State, BBC News (Aug. 23 2016), heep://
www.bbc.com/news/world-middie-east-33690060 [hreps://perma.cc/PFP8-C2X2].
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argued that Turkey’s military intervention against the Kurds has helped the
IS to attack Kurdish-held frontline areas in Syria and in Iraq.??

Although the YPG has been viewed by the US as an important ally in
the fight against the IS, the failure of the IS to effectively defeat Kurdish
armed groups in both Syria and Iraq underpinned Turkey’s military incur-
sions into Kurdish held areas.?> The more Kurds control border areas in the
region, the more realistic the threat that the aspirations of Syrian and Iraqi
Kurds to establish an autonomous democratic confederation, a goal shared
by the PKK, will be realized. Indeed, Syrian Kurds have made some pro-
gress in controlling border regions.>* The YPG control and have declared
the region known as Rojava as autonomous, and a Syrian Kurdish-led alli-
ance that includes Arabs from the Syrian Democratic Forces has been suc-
cessful in securing advancing strategic areas from various armed Islamist
groups despite Turkey’s ongoing bombardments.?>

These shifting internal and regional dynamics informed the Turkish gov-
ernment’s return back to the security strategy with the Kurds it had previ-
ously abandoned, but it was the events of July 2015 during which 33 pro-
Kurdish activists were killed in a bombing in Surug,*® followed by the mur-
der of two policemen by PKK in Ceylanpinar, Sanliurfa,3” that provided
the trigger. In response, on the 25th of July, the Turkish air force repeat-
edly bombed PKK camps in northern Iraq and later in Turkey.?® The au-
thorities conducted mass arrests of Kurdish activists and pro-Kurdish
militants, intellectuals and journalists. The PKK countered with a series of
deadly attacks on Turkish police and army convoys. This was followed in
August by a series of total curfews in 62 urban centers in the Southeast

32. Id. The IS has increased its attacks against Iraqi Kurdish forces in the Makhmur area near the
city of Mosul.

33. Id.

34. See Chulov, supra note 30.

35. David Graeber, Why is the World ignoring the Revolutionary Kurds in Syria?, THE GUARDIAN (Oct.
8, 2014), at heip://fwww.theguardian.com/commentisfree/2014/oct/08/why-world-ignoring-revolution-
ary-kurds-syria-isis {hteps://perma.cc/L7VC-BJBK]. For specifics on the rebel group alliances see, e.g.,
Suleiman Al-Khalidi & Tom Perry, New Syrian rebel alliance formed, says weapons on the way, REUTERS
(Oct. 12, 2015), hreps://www.reuters.com/article/us-mideast-crisis-syria-kurds/new-syrian-rebel-alli-
ance-formed-says-weapons-on-the-way-i[dUSKCNOS60BD20151012  [hetps://perma.cc/93]JM-46TT];
Tom Perry et al., Assad sets sights on Kuvdish areas, risking new Syria conflict, Reuters (Oct. 31, 2017),
hteps://www.reuters.com/article/us-mideast-crisis-syria-kurds-analysis/assad-sets-sights-on-kurdish-ar-
eas-risking-new-syria-conflict-idUSKBN1DO2CN [heeps://perma.cc/9A4X-8S8Z].

36. Berkay Mandiraci, Twrkey’s PKK Conflict: The Death Toll, Inv'L Crisis Group (July 20, 2016),
huep://blog.crisisgroup.orgleurope-central-asia/2016/07/20/turkey-s-pkk-conflict-the-rising-toll/ {https:
fiperma.cc/J5GT-KL3Z}.

37. Andrew Marszal & Raziye Akkoc, Kurdish militants claim ‘revenge’ killing of rwo Turkish policemen,
Tue TeLegrarH  (July 22, 2015), heep//www.telegraph.co.uk/news/worldnews/europe/tuckey/
11755018/Two-Turkish-police-officers-killed-close-to-Syria-border.heml  [heeps://perma.cc/6D67-
TWKS].

38. Constanze Letsch, Tarkish jets hit Kurdish militants in Iraq and Isis targets in Syria, THE OBSERVER
Quly 25, 2013), heeps//www.theguardian.com/world/2015/jul/25/turkish-jets-hit-kurdish-militants-
in-iraq-as-well-as-isis-targets-in-syria {hetps://perma.cc/7KJD-G7E7].
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region.?* A bombing in Ankara in early October 2015 killed 103 activists,
including members of the HDP, NGOs and trade unions.* A climate of
fear followed that benefitted the AK Party in the November 2015 elections,
where the AK Party regained its absolute majority.*' The failed coup in
July 2016 opened a space for Erdogan to further institute draconian mea-
sures that included the detention in November 2016 of the co-leaders of the
HDP, Selahattin Demirtag and Figen Yiiksekdag, along with 10 other
HDP MPs ostensibly over their refusal to give testimony on “crimes”
linked to “terrorist propaganda.”#? In removing all traces of the Kurdish
peace process from Turkey’s mainstream political agenda (and landscape),
the cold peace shifted back to a long war.

In resituating the Kurdish issue back into a military framework, Turkey
avoided using the language of armed conflict and, instead, applied a state of
emergency law enforcement paradigm. This technique is not unique. A
state’s reluctance to label situations of internal unrest as an “armed con-
flict” is often a decision underpinned by political, rather than legal, consid-
erations.*> In Turkey, this has resulted in an internal armed conflict chat
has been situated in a law enforcement paradigm. Turkey’s complex legal
and political landscapes illustrate both the necessity and limitation of inter-
national law. On the one hand, Turkey’s war on the Kurds, both within
and outside its borders has produced a fraught human rights landscape.*

39. Since Aug. 10ch, 58 curfews have been declared in the South East region. See Int’l Crisis Group,
Supra note 25,

40. See Int'l Crisis Group, supra note 25, at 8. See also Ar least 95 killed in twin blast in Turkey's
Ankara abead of peace rally, Hurriver Dairy Niews (Oce. 10 2015), hop://www.hurriyetdailynews.com/
at-least-95-killed-in-twin-blast-in-turkeys-ankara-ahead-of peace-rally-89674 [https://perma.cc/YXG8-
QUHQI. )

41, HDP was able to maintain above the 10% threshold. See, e.g., Umit Cizre, Leadership Gone
Awry: Recep Tayyip Erdofan and Two Turkish Elections, Mipors East Reporr 276 (Fall 2015), hrep://
www.merip.org/mer/mer276/leadership-gone-awry [hteps:/perma.cc/8LJL-4KF2].

42. Kareem Shaheen, Turkey Arrests Pro-Kurdish Party Leaders Amid Claims of Internet Shutdown, THE
GuarDpIaN, (Nov. 4, 2016), hteps://www.theguardian.com/world/2016/nov/04/turkey-arrests-pro-kued
ish-party-leaders-mps [https://perma.cc/SROU-C4ABE].

43, William Abresch, A Human Rights Law of Internal Armed Conflict: The Enropean Court of Human
Rights in Chechnya, 16 Eur. J. or Int'L L. 741, 756 (2005).

44, While the current crackdown on dissent has led to reports of human rights violations by Turk-
ish state authorities throughout Turkey, these are particularly acute in the Southeast region. See Am-
nesty Int’l, The State of the World's Human Rights, A1 POL 10/4800/2017 (Feb. 22, 2017). Although ic is
difficulc co confirm the number of civilian casualties (as Turkish security forces have obstructed the
transmission of information and denied both domestic and international agencies access to cities in the
Southeast region), reports by UN and numerous NGOs document widespread violations of cthe right to
life, The UN has expressed concern over reports that Turkish security forces are using snipers and
military vehicles such as tanks to shoot unarmed civilians, including women and children. See U.N.
Human Rights Office of the High Commissioner, Need for iransparency, investigations, in light of “alarm-
ing” reports of major violations in south-east Turkey — Zeid (May 10, 2016), htep://www.ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewsID=199378&LangID=E) [https:/perma.cc/445Q-74R8].
Human Rights Watch has also documented reports that “‘security forces repeatedly opened fire on
anyone on the streets or who left their homes, failing to distinguish between people who were armed
and those who weren't and making no assessmenc of the threat an individual posed or the necessity of
using lethal force.” Turkey: Mounting Security Operation Deaths, Hum. Rrs. Watcu (Dec. 22, 2015),
hteps://www.hrw.org/news/2015/12/22/turkey-mounting-security-operation-deaths  [https://perma.cc/
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Victims of state violence press up against international enforcing mecha-
nisms demanding redress,® which, in turn, ignites debate as to the lan-
guage and force of law. What is the appropriate legal framework and
language to employ? Does it have force? And if it lacks enforcing capabil-
ity, what other mechanisms can and should be engaged? These legal ques-
tions collide with existing political contestations giving ever more weight
to Martti Koskenniemi’s argument that determining an answer to these
questions may well be a matter of “what or whose view of international law
is meant.”46

2. Tue Poirtics oF WAR

2.1.  Conflict or Complementarity?

Despite the fact that the overwhelming number of conflicts, globally, are
internal,¥” the debate within academic and other legal circles as to which
legal framework applies (and when) in internal conflicts remains unsettled.
Although both human rights law (HRL) and international humanitarian
law (IHL) do overlap in that they both seek to minimize harm to persons
engaged in armed conflict and HRL does recognize, through its derogation
regime, that states may face emergencies or situations of armed conflict,
there are important differences to note. Unlike HRL, which assumes an
unequal power relationship between the state and those governed, IHL is
based upon the notion of “equal sovereigns.”4®* Whereas HRL enumerates
individual rights,® IHL “despite the existence of numerous individual
rights” is “a corpus of law whose primary interest is to offer protection.”3°

JE9C-VBUM]. These figures shed some light on how pervasive the extrajudicial killing of civilians is in
southeast Turkey. In 2 2016 briefing on the human cosc of the turmoil between the PKK and Turkish
government, International Crisis Group reported that at least 250 civilians had been killed since hostili-
ties reignited in July of 2015. See Int'l Crisis Group, The Human Cost of the PKK Conflict in Turkey: The
Case of Sur, Europe Briefing N°80 (Mar. 17, 2016). Although Turkey bas claimed it applies a “zero
tolerance towards torrure” policy, see opening statement by Ambassador H.E. Mehmet Ferden Carikgi,
Permanent Representative of Turkey to the United Nations Office in Geneva for the Fifty-Seventh
Session of the Committee Against Torture, April 2016, the UN Commirttee Againsc Torture stated in
its concluding observations on the fourth periodic report of Turkey that chere were “numerous credible
reports of law enforcement officials engaging in torcure and ill-treatment of detainees.” U.N. Commit-
tee Against Torture, Concluding Observations on the Fourth Periodic Report of Turkey (May 10, 2016).

45. See, e.g., Dilek Kurban & Haldun Giilalp, A Complicated Affair: Turkey’s Kurds and the Enropean
Court of Human Rights, in THE EUROPEAN COURT OF HUMAN RIGHTS: IMPLEMENTING STRASBOURG'S
JubpgmenTs oN Domistic Poricy 166-187 (Dia Anagnostou ed., 2013).

46. Martti Koskenniemi, International Law and Hegemony: A Reconfiguration, 17 CAMBRIDGE REv.
InT'L AFFAIRS 197, 199 (2004)

47. See Dupuy et al., supra note 13.

48. ILias BanTekas & Lutz OeT1E, INT'L HUMAN RiGHTs LAw AND PracTICE 574 (2013)

49. Id. at 73.

50. See BanTekAs, supra note 48. HRL both protects and promotes human rights and is applied
between States and individuals thac fall within the jurisdiction of the state, and with one exception
(aliens) applies regardless of the status of the individual. IHL categorizes individuals and provides them
varying levels of protection based on their status (combatants, POW, civilians, civilians engaged in
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It follows that while HRL addresses its obligations to states, “IHL obliga-
tions are incumbent on all parties to an armed conflict.”’! And finally,
under HRL there are a variety of treaty based monitoring mechanisms but
for IHL, accountability mechanisms must be found in the International
Criminal Court (ICC), ad hoc tribunals or domestic courts.>?

A dominant view among legal academics is that IHL is the /ex specialis in
cases where “a rule of IHL is in direct conflict with a rule of human rights
law.””33 However, while some legal commentators stress the fex specialis of
IHL in NIACs, others argue that lex specialis has often been interpreted,
wrongly, “as implying that when international humanitarian law applies in
a given situation, it takes priority over international human rights law.”>4
This has been the approach, as William Abresch notes, “[slince the Interna-
tional Court of Justice held that humanitarian law is lex specialis to human
rights law in 1996—if not since the Tehran Conference of 1968—it has
been widely accepted that ‘human rights in armed conflict’ refers to hu-
manitarian law.”>> More recent commentary suggests that lex specialis is a
term, “most commonly associated with the maxim lex specialis derogat gener-
ali, an interpretive rule that stipulates that where two laws apply to the
same situation or where there is a conflict of laws, the more specific, or less
sweeping, provision should be chosen.”>® Sassoli and Olson rightly con-
clude that adopting the use of /lex specialis in situations of internal armed
conflicts is “not entirely satisfactory”>? and argue that resolving the debate
as to what applies in situations of an internal armed conflict may well be to
accept a solution where it is not a case of either human rights or humanita-
rian law but rather to “harmonize appropriately both approaches.”?

While the legal debates on the question of /lex specialis in situations of
internal armed conflict remain unsettled, in practice for victims of armed
conflict, “both branches [IHL and HRL] mostly lead to the same results.”®

hostilities, and those injured and/or who have laid down their arms). To the extent that 1ndividual
rights appear under ITHL, they are found in Article 3 of the Geneva Conventions, see Geneva Convention
Relative to the Treatment of Prisoners of War, art. 3, Aug. 12, 1949, 6 U.S.T. 3316, 75 UN.T.S. 135,
an arcicle that is commeoen to each of the four Conventions and, additionally, in Article 75 of Additional
Protocol II, se International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva
Conventions of 12 August 1949 and Relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol II), June 8, 1977, 1125 U.N.T.S 609.

51. See BANTEKAS, s#pra note 48.

52. WiLLIAM SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT 1-25
(2004).

53. See BANTEKAS, supra note 48, at 658.

54. Suane DaArcy, COLLECTIVE RESPONSIBILITY AND ACCOUNTABILITY UNDER INTERNATIONAL
Law 178 (2007).

55. See Abresch, supra note 43, at 741.

56. DARcy, supra note 54, at 178.

57. Marco Sassoli & Laura M. Olson, The Relationship Between Internationa! Humanitarian and Human
Rights Law Where it Matters: Admissible Killing and Internment of Fighters in Non International Armed Con-
ficts, 90 Inv'. Rev. ofF THE RED Cross 599, 626627 (Sept. 2008).

58. Id at 626

59. Id. at 600.
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Where differences do exist, it is in three main areas. The first of which is in
the circumstances where a member of an armed group is lawfully killed.
Under IHL, a2 member of an armed group can be killed if s/he does not
surrender and is not a bors de combat, whereas under human rights law, the
killing of an individual is lawful only in exceptional circumstances and
where an arrest is not possible.’® The second is in the form of detention and
status given when a member of an armed group is captured. Under ITHL
when a member of an armed group is captrured or detained, s/he can be held
until the end of the conflict without any individual process of judicial re-
view whereas under HRL, the individual has a right to have his or her
detention judicially reviewed.®' Finally, there is also a distinction in who
can be held accountable for violations that happen in an armed conflict.
While under human rights law, states are the ones thart are held to account
for human rights violations, for violations that happen during a situation of
a non-international armed conflict, both state znd non-state actors are held
to account and “incur international criminal liability as opposed to liability
under domestic law alone.”¢2

3. INTERNATIONAL HUMANITARIAN LAw (JHL)

The primary sources of IHL are found in The Hague Convention (IV) of
1907 on the Laws and Customs of War on Land and the four Geneva Con-
ventions of 1949 for the Protection of Victims of War, which reflect cus-
tomary international law (and as such, the applicable customary provisions
of humanitarian law will be examined).®®* International humanitarian law
distinguishes two types of armed conflicts, namely international armed con-
flicts (IAC) and non-international armed conflicts (INIAC)** and, within
each, sub-categories or hybrids have emerged. As the next sections will
detail, just when and how an armed conflict evolves from a NIAC to an
IAC and, conversely, from an IAC to a NIAC are not settled legal
questions.®

60. Geneva Convention Relative to cthe Treatment of Prisoners of War, supra note 50.

G1. See International Committee of the Red Cross, Internment in Armed Conflict: Basic Rules and
Challenges, ICRC Opinion Paper, 3—4, (Nov. 2014).

G2. Se¢ BANTEKAS, supra note 48, at 572.

63. Convention Respecting the Laws and Customs of War on Land, with annexed regulations, Oct.
18, 1907, 36 Scat. 2277, 205 Parry's T.S. 277 cited in Apam RoBerTs & R. GUELFF, DOCUMENTS ON
THE Laws oF War 43-59, (1989).

64. International Committee of the Red Cross, Inrernational Huymanitarian Law and the Challenges of
Contemporary Armed Conflics, IRRC No. 900, 1427, 1433-1434 (Dec. 2015).

(5. Where consensus has emerged, however, it suggests that for both IACs and NIACs, where the
lex specialis derogat gemerali affirms THL, the customary rules of IHL apply. The Hague Convention has
beent generally accepted among most states as declaratory of customary international law and is, there-
fore, binding as such. The International Committee of the Red Cross also holds that rules contained in
the four Geneva Conventions are customary. Additionally, the ICRC and a number of legal scholars
view many of the provisions, principles, and rules contained in Additional Protocol I to the Geneva
Conventions, notably Articles 51 (prohibition of indiscriminate attacks) and 57 (principle of propor-



44 Harvard Human Rights Jowrnal / Vol. 31

3.1.  International Armed Conflicts (IAC)

Common Article 2 of the 1949 Geneva Conventions provides the gener-
ally accepted criteria for what comprises the existence of an IAC:

The present Convention shall apply to all cases of declared war or
of any other armed conflict which may arise between two or more
of the High Contracting Parties even if the state of war is not
recognized by one of them. The Convention shall also apply to all
cases of partial or total occupation of the territory of a High Con-
tracting Party, even if the said occupation meets with no armed
resistance,%¢

Accordingly, for a situation to be designated as an IAC, the conflict must
involve two or more states as parties on opposing sides with hostilities be-
tween the armed forces of the belligerents. The wording of the article does
not express that there be a minimum level of violence for the hostilities
between states to be considered an armed conflict. It is clear from a number
of sources that the term international “armed conflict” is a broad concept
and includes any armed confrontation between states, regardless of the scale
and duration.®” This reading has been referred to in the International Crim-
inal Tribunal for the Former Yugoslavia’s (ICTY) Tadi decision as the so-
called “first shot” theory, in which any use of force (or even the mere deten-
tion of foreign military personnel) is sufficient to constitute an IAC. In this

tionality), and the provisions contained in Additional Protocol II as customary law. As the ICRC has
noted:
[. . .Jalarge number of customary rules of international humanicarian law are applicable to
boch international and non-international armed conflicts. As a resule, for the application of
these rules, the qualification of the conflict as incernational or non-international is not rele-
vanc. These rules apply in any armed conflice. See herps://www.icrc.org/eng/resources/docu-
ments/misc/customary-law-g-and-a-150805.htm {hetps://perma.cc/DPK4-QH8W 1.
A detailed look at the customary rules which govern the conduct of hostilities are contained in Volumes
Iand II of a 2005 ICRC Study. Both Volume I (rules) and I {practice) are available online at: hteps:/
www.icrc.orgleng/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf  [heeps://
perma.ce/BD7P-GQN3] and heeps://www.icrc.org/eng/assets/files/other/customary-international-human
itarian-law-ii-icrc-eng.pdf {heeps:/perma.cc/7LV9I-VFRY] respectively. For a summary of the 5000-
page report, see Jean-Marie Henckaerts, Study on Customary International Humanitarian law: A Contribution
to the Understanding and Respect for the Rule of Law in Armed Conflict, 87 Int’L Rev. or THE RED CROSS
175 (Mar. 2005). The Rome Statute of the International Criminal Couct (ICC) codifies many rules and
principles of IHL as customary criminal law. Under Article 8 of the Rome Statute of the International
Criminal Courc, “grave breaches” as delineated in Article 147 of the Fourth Geneva Convention consti-
tute war erimes and are part of customary international law. “Crimes against humanity” outlined under
Article 7 also reflect customary international law.

66. Geneva Convention Relative to the Treatment of Prisoners of War, art. 2, Aug. 12, 1949, 75
UN.T.S 287.

67. Prosecutor v. Tadi¢, Case No. IT-94-1, Decision on Defence Motion for Interlocutory Appeal
on Jurisdiction, §70 (Int'l Crim. Trib. for the Former Yugoslavia Oct. 2, 1995). htep:/fwww.icty.org/x/
cases/tadic/acdec/en/51002.hem [heeps://perma.cc/GJ6U-ZSBAY. See generally Internacional Commitcee
of the Red Cross, How is the Term “Armed Conflict” Defined in International Humanitarian Law?, ICRC
Opinion Paper (Mar. 2008); Sylvain Vité, Typology of Armed Conflicts in International Humanitarian Law:
Legal Concepts and Actual Situations, 91 IRRC 69, 69-94 (2009). hcep://www.icrc.orgleng/assets/files/
other/icrc-873-vite.pdf {hetps://perma.cc/9U2X-9LUB]L
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view, no reciprocity is required—violence by one side against the other is
sufficient. While this interpretation is found in Pictet’s Commentary®® and
is supported by many commentators,”® there are other (albeit minority)
views that argue that minor border clashes or other small incidents should
not be classified as IACs, because these commentators assert, the notion of
armed conflict requires a higher level of intensity.”> The 2017 War Report
of the Geneva Academy of International Humanitarian Law and Human
Rights, for example, adopts the International Court of Justice’s (ICJ) posi-
tion that small-scale “frontier incidents” (for example, where a soldier fires
across an international border) do not constitute an IAC.7!

As the dynamics of a conflict can shift, a conflict that is designated as an
IAC may become “internalized” and shift to a non-international armed
conflicc (NIAC) in situations where the State undergoes a regime change
and the new government consents to foreign intervention.”? The rules
which accompany such shifts, however, are not straightforward as there may
not be a recognition of the new government among all states. In such cases,
the general rule that would then be applied to determine status is the prin-
ciple of effectiveness.”? If, when evaluating the situation on the ground, it
is clear that the new government exerts “effective control,” then the situa-
tion would become a NIAC provided the government is using force against
a non-state organized armed group.”4

68. The four volumes of Commentaries were written primarily by Jean Pictet, wich the participa-
tion of Frédéric Siorder, Claude Pilloud, Jean-Pierre Scheenholzer, René-Jean Wilhelm and Oscar Uhler
and published between 1952 and 1959. The Commentaries have served as the primary resource guide
for the interpretation of the Geneva Conventions, The International Committee of the Red Cross, to-
gether with a team of experts, has begun a project to update the Commentaries. In 2016, the ICRC
pubtished an update to the Commentary on the First Geneva Convention that can be accessed here:
Intentional Committee of the Red Cross, Commentary on the First Geneva Convention (2016), hteps://ihl-
databases.icrc.org/ihl/full/GCi-commentary [hetps://perma.cc/Q3JS-T52W}. For reference specifically to
scale and duration se¢e Commentary on the Fourth Geneva Convention, 20-21 (J.S. Pictet ed., Inr’l
Commictee of the Red Cross, 1938).

69. Sez The Geneva Conventions of 12 Aug. 1949 Commentary III Geneva Convention Relative to
the Treatment of Prisoners of War, 23 (J.S. Pictet ed., Int’l Committee of the Red Cross, 1960); Prose-
cutor v. Tadié, Case No. IT-94-1, Decision on Defence Motion for Interlocutory Appeal on Jurisdiction,
70 (Inc’'l Crim. Trib. for the Former Yugoslavia Oct. 2, 1995); and the more recent commentary of the
ICRC see Int'l Committee of the Red Cross, Commentary on the First Geneva Convention 218 (2016)
heeps://ihl-databases.icrc.org/applic/ihl/ihl.nst/Comment.xspraction=OpenDocument&documentld=BE
2D518CFSDES4EACI257F7D0036B518 [hteps:/perma.cc/PGL6-4ANX].

70. See C. Greenwood, Scope of Application of Humanitarian Law, in THE HANDBOOK OF INTERNA-
TIONAL HUMANITARIAN Law 45, 48 (D. Fleck ed., 2nd ed. 2008); A. Paulus & M. Vashakmadze,
Asymmetrical War and the Notion of Armed Conflicc — A Tentative Conceptualization, 91 IRRC, 95, 101
(2009).

71. See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.8.), Judgment,
1986 1.C.J. Rep. 14, 4195 (June 27) http://www.icj-cij.org/files/case-related/70/070-19860627-JUD-
01-00-EN.pdf [https://perma.cc/YB22-ZY74]. See also C. GRAY, INTERNATIONAL LAW AND THE USE
of Force 177-83 (3d ed. 2008).

72. International Committee of the Red Cross, s#pra note 64, at 1438,

73. Id.

74. See Francoise Hampson, Afghanistan 2001-2010, in INT'L LAwW AND THE CLASSIFICATION OF
ConrLicts 254 (Elizabeth Wilmshurst ed., 2012). This is an area that is not settled and in other
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3.2.  Non-International Armed Conflicts (NIAC)

The designation of non-international armed conflict (NIAC) is applied to
armed conflicts between governmental forces and nongovernmental organ-
ized armed groups, or between such groups only.”> International convention
and customary IHL are clear; IHL applies to “each party” to a NIAC and
that “each party to the conflict must respect and ensure respect for interna-
tional humanitarian law.””¢ This includes Common Article 3 to the 1949
Geneva Conventions by virtue of their universal application under custom-
ary international law and, in certain circumstances, the 1977 Additional
Protocol II (APII). Common Article 3 refers to “armed conflicts not of an
international character occurring in the territory of one of the High Con-
tracting Parties.””” APII may only apply in certain circumstances because of
the distinction under IHL treaty law between non-international armed con-
flicts within the meaning of common Article 3 of the Geneva Conventions
of 1949 and non-international armed conflicts falling within the definition
provided in Article 1 of APIL. The definition provided under Article 1 of
Additional Protocol II is much more restrictive and applies to armed con-
flicts “which take place in the territory of a High Contracting Party be-
tween its armed forces and dissident armed forces or other organized armed
groups which, under responsible command, exercise such control over a part
of its territory as to enable them to carry out sustained and concerted mili-
tary operations and to implement this Protocol.””® This definition restricts
the application in two main ways—it adds a requirement of territorial con-
trol and expressly applies only to armed conflicts between State armed
forces and dissident armed forces or other organized armed groups and not
to armed conflicts occurring only between non-State armed groups. It is
important to note rhe Additional Protocol II “develops and supplements”
common Article 3 “without modifying its existing conditions of applica-
tion,””? which means that the more restrictive definition is relevant for the
application of Protocol I only, but does not extend to the law of NIACs in
general.

writings, additional criteria have been added. For example, Marco Milanovic proposes chat the reclassifi-
cation of the conflict would occur only when:
1. The old regime has lost control over most of the country, and the likelihood of its
regaining such control in the short to medium term is small or zero (negacive element);

2. The new regime has established control over a significant part of the country and is
legitimized in an inclusive process that makes it broadly representative of the people
{posttive element); and

3. The new regime achieves broad international recognition (external element). Milanovic
notes that chese criteria must be mec in full, not part, for such a shift to occur.

75. International Commicttee of the Red Cross, supra note 64, at 1434,

76. Jean-Marie HENCKAERTS & Loutse DoswALD-Beck, CusTOMaRY INTERNATIONAL HUMANI-
TARIAN Law Vorume I: Ruies 495 (2005) (applying in both international armed conflicts and NIACs).

77. Geneva Convention Relative to the Treatment of Prisoners of War, supraz note 50.

78. Prococol II, supra note 50, at are. 1, 1.

79. Id. at art. 8.
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There are two basic requirements for internal unrest to reach the thresh-
old of a non-international armed conflict.?® First, there must be pro-
tracted®' armed conflict that has reached a minimum level of intensity that
cannot be controlled within a law enforcement paradigm.®? Indicative fac-
tors for assessment as to whether a minimum threshold of intensity has
been met include:

the number, duration and intensity of individual confrontations,
the type of weapons and other military equipment used, the
number and calibre of munitions fired, the number of persons
and types of forces partaking in the fighting, the number of casu-
alties, the extent of material destruction, and the number of civil-
ians fleeing combat zones. The involvement of the UN Security
Council may also be a reflection of the intensity of a conflict.®?

Second, the conflict must entail violence conducted by government
armed forces and at least one non-governmental group that is considered a
“party to the conflict” (meaning that it possesses “organized” armed
forces).84 The ICTY has found armed groups to be organized if they possess,
among other capabilities: a command structure and disciplinary rules and
mechanisms within the group; a headquarters; the exercise of control over
certain territory; the ability of the group to gain access to and use a variety
of weapons; and the control of a significant logistical capacity that gives
them the capability to conduct regular military operations.®> When such
groups engage in regular and intense armed confrontations with govern-

80. While these two basic requirements are generally agreed, chere is a third category that is wofth
noting. In order to distinguish between acts of violence that constitute a NIAC and acts of violence
that are terrorism, a third category has emerged to argue that alongside the firsc two conditions, vio-
lence must take place berween government armed forces and an organized armed group or between such
groups. In short, there must be combat. See SANDESH SIVAKUMARAN, THE LAw OF NON-INTERNA-
TIONAL ARMED CONFLICT 233 (2012).

81. Although the term protracted connotes duration, in the Tadi¢ decision of the Internacional
Criminal Tribunal for the Former Yugoslavia (as well as other cases) the Court confirmed that the
specific meaning it gave to “protracted” when qualifying armed violence was an insistence on the
intensity of conflict. Prosecutor v. Tadi¢, Case No. IT-94-1, Decision on Defence Motion for Inteclocu-
tory Appeal on Jurisdiction, §562 (Inc’'l Crim. Trib. for the Former Yugoslavia Oct. 2, 1993); see also
Prosecutor v. Ramush Haradinaj, Idriz Balaj, and Lahi Brahimaj, Case No. 1T-04-84, Decision on
Motion for Judgmenc of Acquiteal, 40 et seq (Int’l Crim. Trib. for the Former Yugoslavia Apr. 3,
2008); Prosecutor v. Slobodan Milofevi¢, Case No. IT-02-34, Decision on Motion for Judgment of
Acquiteal, §17 (Inc’l Crim. Trib. for the Former Yugoslavia June 16, 2004).

82. See Vité, supra note 67, at 76.

83. See Prosecutor v. Fatmir Limaj, Case No. IT-03-66, Judgment, §90 (Int'l Crim. Trib. for the
Former Yugoslavia Nov. 30, 2005); Prosecutor v. Ramush Haradinaj et al., Case No. IT-04-84, Judg-
ment, J60 (Int’l Crim. Trib. for the Former Yugoslavia Apr. 3, 2008).

84. See Daniel Schindler, The Different Types of Avmed Conflicts According to the Geneva Conventions and
Protocols, 163 RCADI 125, 147 (1979). For a derailed analysis of chis criteria, se¢ Prosecutor v. Fatmir
Limaj, Case No. IT-03-66, Judgment, §9§94-134. (Inc’l Crim. Trib, for the Former Yugosiavia Nov. 30,
2005).

85. For an elaboration of the required degree of organization, se¢ e.g., Prosecutor v. Boskoski and
Tartulovski, Case No. IT-04-82, Judgment, §9194-205. (Int'l Crim. Trib. for the Former Yugoslavia
July 10, 2008).
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mental armed forces or other organized armed groups, they are considered
“party” to a NIAC.

William Abresch has noted that a decision to categorize an internal dis-
turbance as an “armed conflict”® which engages international humanita-
rian law is largely political rather than legal.®” States have traditionally
resisted labelling internal unrest an “armed conflict” because to “apply hu-
manitarian law is to tacitly concede that there is another ‘party’ wielding
power in the putatively sovereign state.”®® By labelling a situation as
“armed conflict” the state is recognizing that the situation has gone beyond
that which can be controlled by a law enforcement paradigm; quite simply,
the state is conceding it has lost control.?? States also resist armed conflict
classification because of concerns that its ability to effectively combat inter-
nal unrest will be weakened if the rules of armed conflict are applied. As
Fleck has argued, there is an “uneasiness about the laws’ implications for
the status of parties to the conflict, and, in particular, on state’s concerns
about restrictions on their ability to sanction individuals under domestic
law for their belligerent acts.”?® Although the 1949 Geneva Conventions
contain only one provision on non-international armed conflicts, Article 3
(common to all four conventions),®! customary IHL, and, in particular, the
rules on the conduct of hostilities, do give armed groups the “right” to
target military objectives®? which is, in part, why states are reluctant to
recognize a situation of armed conflict.

86. The Rome Statuce sets out chat che law applying to non-international armed conflict:

{. . .} does not apply to situations of internal disturbances and tensions, such as riots, isolated
and sporadic acts of violence or other acts of a similar nature. It applies to armed conflices
that take place in the territory of a state when there is protracted armed conflict between
governmental authorities and organized armed groups or between such groups. Rome Statute of
the International Criminal Court (U.N. Doc. A/ICONF.183/9) (“Rome Statute™), art. 8(f).

87. See Abresch, supra note 43, at 756.

88. 1.

89. Even in those cases where states concede the threshold of armed contlict has been reached,
states’ public law injunctions often collapse the justification of war for actions taken during war. To the
extent that international law engages the question of “why,” it is limited to situations of international
armed conflict and centers on whether or not a state’s decision to use force (jus ad bellum) complies
with the requirements under the UN Charter. Once a conflict is engaged, however, the law in war (or
jus in bello) applies to the warring parties irrespective of the reasons for the conflict and whether or not
the cause upheld by either party is just. This leads to a paradox of sorts, where, on the one hand,
examining a state’s political landscape is critical to understanding why it has adopted or discarded its
international legal obligations (and key to conflict resolution) while on the other, once a conflict is
engaged, the “why” a state initiates an armed conflict is irrelevant.

90. See Michael Bothe, The Law of Non-International Armed Conflict, in THr HANDBOOK OF INTER-
NATIONAL HUMANITARIAN Law 590 (D. Fleck ed., 2d ed. 2008).

91. Addirional Protocol II of the Geneva Convention, which was adopted in 1977, provides more
detail on the rights and responsibilities of states in non-international armed conflices. See Protocol 11,
supra note 50, at art. 1, 1.

92. Henckaerts, supra note 65.
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3.3.  “Internationalized” NIAC

An TAC can exist in cases of an internal armed conflict between a state
and an organized armed group where the actions of the organized armed
group are attributed to another state. Such a situation was addressed by the
Tadi¢ Appeals Chamber Judgment.®? In its assessment, the ICTY concluded
that Bosnian Serb units were sufficiently directed by the Federal Republic
of Yugoslavia such that an IAC existed. In reaching this conclusion, the
tribunal opined:** '

{Clontrol by a State over subordinate armed forces or militias or
paramilitary units may be of an overall character (and must com-
prise more than the mere provision of financial assistance or mili-
tary equipment or training). This requirement, however, does not
go so far as to include the issuing of specific orders by the State,
or its direction of each individual operation. Under international
law it is by no means necessary that the controlling authorities
should plan all the operations of the units dependent on them,
choose their targets, or give specific instructions concerning the
conduct of military operations and any alleged violations of intet-
national humanitarian law. The control required by international
law may be deemed to exist when a State (or, in the context of an
armed conflict, the Party to the conflict) bas a role in organi{z}ing,
coordinating or planning the military actions of the military group, in
addition to financing, training and equipping or providing oper-
ational support to that group.”

This judgment established the “overall control” principle which has since
been adopted by a number of courts and tribunals for the purpose of classifi-
cation.”® The ICTY in Tadi¢ argued that State practice suggests that the
threshold for establishing “overall control” is quite high and the evidence
to support this must be sufficiently strong.®” It should be noted, however,
that the International Court of Justice (IC]) declined to employ the “overall
control” test in the Genocide case, arguing instead that the test should be
whether a party to a conflict has established effective control.”®

93. Prosecuror v. Tadi¢, Case No. IT-94-1, Appeals Chamber Judgment, §§131-140, 145 (Int’l
Crim. Trib, for the Former Yugoslavia July 15, 1999).

94. I at {131, 145, 162.

95. Id. at §137.

96. See Antonio Cassese, The Nicaragna and Tadic Tests Revisited in Light of the IC] Judgment on
Genocide in Bosnia, 18 (4) Eur. J. INT'L L., 649 (2007). See also Vité, supra note 67, at 71 and fn. 4 for a
list of Court/Tribunal decisions that adopted the overall control principle.

97. Tadié, Appeals Chamber Judgment, {{131-136

98. Application of the Convention on the Prevention and Punishment of che Crime of Genocide
(Bosn. and Herz. v. Serb. and Montenegro), Judgment, 2007 I.CJ. Rep. 43, 402-07 (Feb. 26). The
effective control test was used by the IC]J in the case Military and Paramilitary Activities In and Against
Nicaragua (Nicar. v. U.S.), Merits, 1986 L.C.J. Rep. 14, ac §105~-15 (June 27).
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3.4.  “Transnational”’ armed conflicts>®

In cases where an organized non-state armed group is engaged in pro-
tracted armed conflict with a state and is operating from across an interna-
tional border, the dominant position has been that this is a NIAC with the
associated rights and obligations.!*® That said, in situations of “transna-
tional” armed conflicts questions arise as to when (or if) a situation of a
NIAC evolves to an IAC.

Where a state is party to a non-international armed conflict but is con-
ducting military operations in a second state on whose territory the non-
state armed group is present, legal opinions differ as to the consequence of
these actions. One view suggests that if the attacks by the state are target-
ing only the non-state group and its military infrastructure in the second
state, the conflict remains a NIAC.'°! If, however, the attacks are against
the infrastructure of the second state on whose territory the non-state armed
group resides, then the conflict evolves into an international armed conflict.
Additionally, a significant element of the determination as to whether or
not a conflict evolves from a NIAC to an IAC is based on whether the
second state has consented to the military intervention or, at the very least,
acquiesced to it.'°? If such consent or acquiescence is established, then the
conflict remains non-international. If, however, the second state opposes (or
has condemned) the military actions of the first state, then the conflict
becomes both an IAC between the two states and, additionally, a NIAC
between the first state and the non-state armed group.!03

3.5. Turkey's Wars

What emerges from this brief review of IHL and its application to IACs
and NIACs is that these mulctiple and complex legal questions are contested
and messy—reflecting, in part, the politics of the conflicts they endeavor to

99. For a useful overview of these issues, see Vité, supra note 67.

100. See International Committee of the Red Cross, s#pra note 64.

101. Id. at n.13.

102. According to the 2016 ICRC Commentary on Article 2 of the Geneva Conventions of 1949:
“The presence or absence of consent is essential for delineating the applicable legal framework berween
the two States as it affects che determination of the international or non-international character of che
armed conflict involving those States. Should the third State’s intervention be carried out wichout the
consent of the territorial Stare, it would amount to an internarional armed conflict between the inter-
vening State and the territorial State.” Commentary of 2016 on Article 2 of the Geneva Conventions of
1949, Inr'c CommiTTee oF THE REp Cross (2016), ac §260. hueps://ihl-databases.icrc.otg/applic/ihl/
ihl.nsf/Comment.xsp?action=0OpenDocument&documentld=BE2D3518CF5SDES4EACL257F7D0036B
518 [https://perma.cc/RLK8-TTTS). See also Dapo Akande, When Does the Use of Force Against 2 Non-
State Armed Group Trigger an International Armed Conflict and Why does this Matter?, EJIL TaLk, (Oct. 18,
2016), heep://www.ejiltalk.org/when-does-the-use-of-force-against-a-non-scate-armed-group-trigger-an-
international-armed-conflict-and-why-does-this-matter/comment-page-1  [hreps://perma.cc/ELRS5-
KXL6}.

103. I4. It should be noted that although there is some consensus among scholars that the acquies-
cence to intervention suggests that the conflict is a NIAC, chere is not consent on whether the mere
condemnation by the second state is enough to shift it to an IAC with a NIAC component.
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address. In mapping these legal questions onto the Turkish case, the inter-
play and contestation between political and legal terrains is clear. Turkey
continues to frame its military intervention against the Kurds as a security-
oriented “counter terrorism” measure. Its refusal to acknowledge that an
“armed conflict” exists within its territory is a political calculation, reflect-
ing a tendency by states to “articulat[e] political preferences into legal
claims that cannot be detached from the conditions of political contestation
in which they are made.”!%4

The political underpinnings for Turkey’s decision to reject the notion
that it is facing a NIAC are clear; if Turkey concedes that an organized
Kurdish armed group is operating within its territory, it is also conceding
that there is another “‘party’ wielding power in the putatively sovereign
state.”'95 That said, “the number, duration and intensity of individual con-
frontations”'°¢ between organized Kurdish armed groups and Turkish forces
tell a very different story, namely that the indicative requirements set out in
Limaj et al.**" for a NIAC have been met.'8 This has led to a paradox of
sorts whereby the State adopts a law enforcement paradigm, that, at least
ostensibly, places a more onerous burden to conducr its military operations
within an HRL framework but the legal requirements set out in Lzma; situ-
ates the conduct of hostilities—on both sides—in an IHL framework.

When turning to Turkey’s cross border military interventions, it is clear
that the decision by the Turkish state to engage in hostilities in Syria and
Iraq is inextricably tied to the situation in the Southeast region of Turkey.
The PKK has conducted cross border operations and has shadow organiza-
tions operating in both countries (and may share similar secessionist
goals).'?? That said, what is less clear, is whether Turkey’s military inter-
ventions targeting the People’s Protection Units (YPG) and PKK inside
Syria/Iraq are a NIAC or whether these conflicts also form part of an IAC.
For the situation to be classified as a NIAC, the attacks by Turkey must be
limited to attacks on the YPG, PKK or their respective military infrastruc-
cure. If, however, the attacks by Turkey are broadened and are directed at

104. See Koskenniemi, s#pra note 46, ar 198.

105. See Abresch, supraz note 43. While Abresch was applying this to the Russian situation in
Chechnya, it is equally relevant here as both Russia and Turkey have resisted the classification of their
respective conflicts as NIACs.

106. Prosecutor v. Haradina), Case No. IT-04-84-T, Decision on Motion on Behalf of Ramush
Haradinaj for Provisional Release, §49 (Inc'l Crim. Trib. For the Former Yugoslavia July 20, 2007).

107. Prosecutor v, Fatmir Limaj, Case No. IT-03-66, Judgment, §994-134. (Inc’l Crim. Trib. for
the Former Yugoslavia Nov. 30, 2005)

108. It follows, then, thac the customary rules of international humanitarian law and Common
Article 3 as a matter of treaty law are applicable to state and non-state actors that are party to the
conflict. That said, the Turkish State continues to locate its war on the Kurds in an emergency frame-
work and this leads to a paradox of sorts in that the State is invoking a law enforcement framework that
should, in principle, provide a higher level of protection while legal commentators frame their discus-
sion on Turkey using the laws of armed conflict.

109. See Mehmet Orhan, Transborder violence: the PKK in Turkey, Syvia and Irag, 7 DYNAMICS OF
AsyMMETRIC CoNELICT 30 (2014).
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the infrascructure of a second state (in this case, Syria or Irag) on whose
territory the non-state armed group resides, or if Turkey occupies part of
the territory of either state, or if Syria or Iraq objects to or condemns mili-
tary actions taken by Turkey, this cowld result in the conflict becoming both
an IAC between the two states (Turkey and Syria and/or Turkey and Iraq)
and, additionally, a NIAC between Turkey and the organized armed group.

At the time of this writing, incursions by Turkish forces to attack PKK
bases in Northern Irag form part of the NIAC between Turkey and the
PKK.!'"® Additionally, as Turkey has engaged in military operations within
Iraqi territory without the consent of the Iraqi government, there is also an
IAC between Turkey and Iraq.!'' With regard to Syria, there are two factors
to suggest that the Turkish intervention in Syria has transitioned to an IAC.
First, the “consent” required from Syria to allow the cross border operations
by Turkey is unclear, and second, since September 2016, Turkey has occu-
pied part of the territory of Syria (the area between Jarablus and Aziz) after
this territory was seized from the Islamic Scate (IS) group.''? These factors,
taken together with the presence of several NIACs between IS, Kurdish
militia, and other rebel groups suggest that Turkish intervention in Syria is
one of an TAC. If, going forward, there is a regime change in Syria (or,
indeed, Iraq) and the new regime exerts effective control over that terricory
and consents to Turkish intervention, then the conflict transitions to an
internalized IAC.

To the extent that Kurdish organized armed groups operate outside of
the influence, support or direction of another state, the transnational con-
flicts between Turkey and organized armed groups (OAGs) in Syria and
Iraq remain a NIAC. If, however, going forward it can be determined that a
state has provided organization, coordination, and planning as well as train-
ing, equipping and financing to the YPG or PKK, then the situation tran-
sitions to an “internationalized” NIAC.

While the need for IHL to evolve and meet the challenges of these
“new” wars has meant that it has “fully entered the public domain” and
stepped outside the “expert circles” that have historically been its caretaker,
it has also made it more vulnerable to “politicized interpretations and im-
plementation” !> of its rules. This trend has also underpinned the increas-
ing role taken by international human rights mechanisms in situations of
IACs. As the next section will detail, while human rights law is not en-
tirely displaced and can, in certain circumstances, be directly applied in

110. For more discussion on this, see Turbey: Involvement in Armed Conflicts, RULAC Geneva Acad-
emy (2018), hup://www.rulac.org/browse/countries/turkey#collapselaccord [heeps://perma.cc/A367-
67JT1.

111. Id.

112. I4.

L13. International humanitarian law and the challenges of contemporary armed conflicts, 89 InT'L Ruv. OF
THE RED Cross 719, 720 (2007).
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situations of armed conflict, there are difficulties that do arise, leaving the
question; what is the lex specialis where these two bodies of law contrast?

4. HumaN RicHTs LAw

While the applicability of human rights law in armed conflict remains
contested terrain among legal commentators and practitioners, there is con-
sensus that human rights law is not entirely displaced during armed con-
flicts and can also, in some cases, be directly applied to situations of armed
conflict.!** This view has been affirmed by human rights treaty bodies,!?
as well as the International Court of Justice in the 1996 Nuclear Weapons
and the 2004 Wall opinions''® and the 2005 case on Armed Activities
(Congo v. Uganda).''” That said, for those who recognize that human
rights has some role to play during times of war or other states of emer-
gency, they argue that this is not “the end of the story” and have shifted
the focus of the debate from “the question of if human rights law applies
during armed conflict to that of how it applies, and to the practical
problems encountered in its application.”!'8

4.1.  The Human Rights Committee (HRC)

The Human Rights Committee (HRC), the monitoring body of the In-
ternational Convention on Civil and Political Rights (ICCPR), has indi-
cated that international and non-international armed conflict, a natural
catastrophe, a mass demonstration including instances of violence, or a ma-
jor industrial accident may constitute a state of emergency!'!® under Article
4 of the ICCPR.!%° As an international or non-international armed conflict

114. Henry STEINER, PHILIP ALSTON & RYAN GOODMAN, INTERNATIONAL HuMAN RiGHTS LAaw
iN CoNTEXT: LAW, PoLrrics, MORALS 395-401 (3d ed. 2008).

115. Seg, e.g., Human Rights Committee, General Comment No. 31 [80] The Nature of the Gen-
eral Legal Obligation Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13,
11 (May 26, 2004).

116. See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. Rep.
226, 124 (July 8); see also Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, 2004 L.C.J. Rep 136, 106 (July 9).

117. Armed Activities on che Territory of the Congo (Dem. Rep. Congo v. Uganda), 2004 I.C.J.
Rep. 116, §215-21 (Dec. 19).

118. Noam Lubell, Challenges in applying buman rights law to armed conflict, 87 InT'L REV. OF THE
Rep Cross 737, 738 (2005). Among the concerns Lubell notes are: “extra-cerricorial applicability of
human rights law; the mandate and expertise of human rights bodies; terminological and conceptual
differences between the bodies of law; particular difficulties raised in non-international armed conflicts;
and the question of economic, social and cultural rights during armed conflict.” I4. at 737.

119. See Human Rights Committee, General Comment No. 29 [72} Derogations from provisions of
the Covenant during a state of emergency, UN Doc. CCPR/C/21/Rev.1/Add.11, §3-5 (Aug. 31, 2001)
[hereinafter General Comment 29].

120. Derogations are addressed in Article 4 of the ICCPR. Article 4 provides:

1. Ina time of public emergency which threatens the life of the nation and the existence of
which is officially proclaimed, the States parties to the present Covenant may take mea-
sures derogating from their obligations under the present Covenant to the extent scrictly
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could constitute a public emergency under Article 4, the HRC has accepted
that there can be an overlap between human rights law and international
humanitarian law. In its General Comment 29'2! on Article 4, the HRC
considers this relationship as follows:

During armed conflict, whether international or non-interna-
tional, rules of international humanitarian law become applicable
and help, in addition to the provisions in article 4 and article 3,
paragraph 1, of the Covenant, to prevent the abuse of a State’s
emergency powers. The Covenant requires that even during an
armed conflict measures derogating from the Covenant are al-
lowed only if and to the extent that the situation constitutes a
threat to the life of the nation. If States parties consider invoking
article 4 in other situations than an armed conflice, they should
carefully consider the justification and why such a measure is
necessary and legitimate in the circumstances. On a numbert of
occasions the Committee has expressed its concern over States
parties that appear to have derogated from rights protected by
the Covenant, or whose domestic law appears to allow such dero-
gation in situations not covered by article 4.122

While the HRC has engaged with situations of NIAC, both in its individ-
ual communications and in the context of state reporting,!?* the Committee
has not yet used the language of humanitarian law when arriving at its
findings. In cases relating to NIACs or serious internal disturbances (in-

required by the exigencies of the situation, provided that such measures are not inconsis-
tent with their other obligations under internacional law and do not involve discrimina-
tion solely on che ground of race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be made
under this provision.

3. Any State party to the present Covenant availing itself of the right of derogation shall
immediately inform the other States parties co the present Covenant, through the inter-
mediary of the Secretary-General of the United Nations, of the provisions from which it
has derogated and of the reasons by which it was actuated. A further communication
shall be made, through the same intermediary, on the date on which it terminates such
derogation.

See G.A. Res. 2200A (XXI), International Covenant on Civil and Political Rights (ECCPR), 174 (Mar.
23, 1970).

121. The Human Rights Committee (HRC) has adopted two General Comments on states of emer-
gency. The firse of which was General Comment 5, Article 4: Derogations, UN Doc. A/36/40 (July 31,
1981), which was then replaced by General Comment 29 in 2001.

122, Sez General Comment 29 at §3.

123. Compliance with the ICCPR is evaluated through two monitoring mechanisms-—through a
systemn of state periodic reporting whereby states provide written submissions on their implementation
of the ICCPR rights, including the effect on them of emergency powers. These reports are reviewed by
the ICCPR’s treaty body mechanism, the Human Rights Committee. During this process. The Com-
mittee engages with the state party through oral proceedings and it concludes by adopting formal
Concluding Observartions. Sez e.g. INEKE BOEREFIN, THE REPORTING PROCEDURE UNDER THE COVE-
NANT ON CiviL AND PoLrricar Rigrts 316-19 (1999); Tre UN Human RIGHTS TREATY SYSTEM IN
THE 2151 CiNTURY 163-4 (Anne F. Bayefsky ed., 2000).
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cluding those involving the use of military force), the HRC has stressed the
need for proper precautions to be taken for limitation of the use of force to
the degree strictly necessary. The HRC has also emphasized the need for
investigations to be undertaken in the case of suspicious deaths, including
in armed conflict situations, in order to ensure that a loss of life is not
“arbitrary.”'?4 As noted earlier, when it comes to the relationship between
IHL and HRL, it is around the admissible killings and internment of fight-
ers that the relationship between two branches of law lacks clarity.

There are two oft-cited examples where the HRC dealc with right to life
cases in situations that, arguably, met the threshold of a NIAC. The 1982
Guervero v. Colombia'?® case arose in the context of the so-called “dirty war”
conducted by Colombia against the rebel M-19 Movement. In communica-
tion received by a complainant to the HRC (Guerrero’s husband), it was
alleged that during a raid, the police arbitrarily killed Guerrero and seven
other persons and that the Colombian authorities had failed to undertake a
thorough investigation into the killing.'?¢ In this case, the HRC did not
take THL into account, but rather asserted the application of human rights
law and found that Colombia had arbitrarily deprived those killed in the
raid of their right to life under article 6 of the ICCPR.*?? They argued that
no proof had been proffered that the victims were members of a guerrilla
organization and there had been no attempt to apprehend the victims.!2®
Similarly, in the 2003 Country Report on Israel, the HRC’s review of
Israel’s policy of targeted killings in the occupied territories did appear to
take the armed conflict situation into account insofar as it seemed to accept,
at least to some extent, Israel’s framing of the issue in IHL terms.'?® In its
submission, Israel argued that its targeted killings had respected the “rule
of proportionality” and had only targeted persons “directly involved in hos-
tile acts.”'3® Despite this, the HRC did not apply IHL rules on the con-
duct of hostilities because it noted that the State had an obligation, where
possible, to ensure that, before using “deadly force, all measures to arrest a
person suspected of being in the process of committing acts of terror must
be exhausted.”!3!

124. See Human Rights Committee, General Comment No. 6, Article 6: Right to Life, U.N. Doc.
HRI/GEN/1/Rev.6 (Apr. 30, 1982).

125. Human Rights Commictee, Pedro Pablo Camargo v. Colombia, Communication No. 45/
1979, U.N. Doc. CCPR/C/OP/1, {11.2 (1985).

126. 1d. at §11.3~11.4.

127. 1d. at §13.3.

128. Id. at 13.2.

129. Human Rights Commirtee, Concluding Observarions of the Human Rights Commitree:
Israel, U.N. Doc. CCPR/CO/78/ISR, 15 (Aug. 21, 2003).

130. Human Rights Committee, Consideration of the Reports Submitted by State Parties under
Article 40 of the Covenant: Second Periodic Report of Israel, U.N. Doc. CCPR/C/SR.2118, §40 (July
25, 2003).

131, See Human Rights Committee, supra note 129,
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With regard to detention, the Human Rights Committee’s General
Comment 35 on Article 9 of the ICCPR'32 notes that, “{Alrticle 9 applies
also in situations of armed conflict to which the rules of international hu-
manitarian law are applicable”!?* and concludes that “[t}he fundamental
guarantee against arbitrary detention is non-derogable.”!34 Although the
Comment is specifically referring to IACs, and not NIACs, it requires that
for States to derogate from their Article 9 obligations in accordance with
Article 4 in an TAC, “substantive and procedural rules of international hu-
manitarian law remain applicable and limit the ability to derogate, thereby
helping to mitigate the risk of arbitrary detention.”!3?

4.2.  The European Court of Human Rights (ECtHR)

At the regional level, the European Court of Human Rights (ECtHR)
has, on a number of occasions, applied the European Convention of Human
Rights (ECHR)!*¢ in the context of armed conflicts but, until quite re-
cently, has refrained from providing direct interpretation of specific IHL
treaties. Under human rights law, the requirement for a state to take mea-
sures to minimize harm to civilians is similar to the requirement under IHL
for states to take precautions during attacks.'*” Unlike IHL, however, the
HRL requirement to minimize the loss of life is addressed to state actors
and not rebel forces.!38

In claims arising out of the armed conflict in Chechnya, for example, the
ECctHR applied human rights law to the conduct of hostilities in Russia’s
internal armed conflict with Chechen rebels. In the 2005 case of Isayeva,
Yusupova and Bazayeva v Russia,'?® a civilian convoy was hit by a missile,
killing civilians including children.'4° Russia claimed that its forces were in

132. Human Rights Committee, General Comment No.35, Article 9: Liberty and Security of Per-
son, U.N. Doc. CCPR/C/GC/35 (Dec. 16, 2014).

133. Id. at §64.

134. Id. at 966.

135. Id. .

136. See Loizidou v. Turkey, App. No. 5318/89, 23 Eur. Cr. H.R. 513 (1997); McCann and
Others v. the UK, App. No. 18984/91, 21 Eur. Cr. H.R. 97 (1995); Kurt v. Turkey, 1998 Eur. Cr.
H.R. 44; Bankovic and Others v. 17 NATO countries, App. No. 52207/99, Eur. Cr. H.R. (2001);
Hascu and Others v. Moldova and Russia, App. No. 48787/99, 40 Eur. Ct. H.R. 46 (2004), Isayeva,
Yusupova and Bazayeva v. Russia, App. Nos. 57947—49/00, Eur. Crr, H.R. (2005) {hereinafter Isayeva
1}; Markovic and Others v. Ttaly, App. No. 398/03, 44 Eur. Cr. H.R. 32 (2006); Al-Skeini and Others
v. the UK, App. No. 55721/07, Eur. Cr. H.R. (2007), Al-Jedda v. the UK, App. No. 27021/08, Eur.
Crt. H.R. (2008); Korbely v. Hungary, App. No. 9174/02, Eur. Cr. H.R. (2008); Kononov v. Latvia,
App. No.36376/04, 52 Eur. Cr. H.R. 21 (2010); Medvedyev and Others v. France, App. No. 3394/03,
51 Bur. Ct. H.R. 39 (2010); Al-Saadoon and Mufdhi v. the UK, App. No. 61498/08, 49 Eur. Cr.
H.R. SE11 (2010); Hassan v. the UK, App. No. 29750/09, Eur. Ct. H.R. (2014); and Jaloud v. the
Netherlands, App. No. 47708/08, 60 Eur. Cr. H.R. 29 (2014).

137. See Abresch, supra note 43, at 761.

138. Id. at 756.

139. See Isayeva 1. See also Isayeva v Russia, App. No. 57950/00, 41 Eur. Cr. H.R. 38 (2005)
[hereinafter Isayeva II).

140. Isayeva I at q11.
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pursuit of Chechen rebels at the time.**! The ECtHR accepted that, given
the insurgency, the use of lethal force was justified but argued that such
force had to be limited to legitimate targets and that there needed to be
sufficient means taken to minimise harm to civilians.'#? In applying Arti-
cle 2, which safeguards the right to life, to a NIAC, the ECtHR recognized
the rationale (and need for) IHL rules, but also addressed the question as to
whether an individual’s life had been lawfully deprived through a HRL/
ECHR framework.'¥*> In doing so, the ECtHR ruled, in this case and in
others, that if it is possible to detain rebel forces without the use of lethal
force, then using lethal force and/or indiscriminate weapons would violate
the right to life under the Convention.!%4

The ECtHR did not, in these earlier judgments, attempt to clarify the
relationship between the ECHR and IHL. This reluctance may, at least in
part, have been rooted in political considerations, as explicit application of
IHL to certain confrontations could exacerbate these situations.'4> Where
the ECtHR did apply human rights law in cases of armed conflict, it only
indirectly referenced IHL. More recently, however, the ECtHR'’s approach
to the relationship between IHL and ECHR has evolved. In the case of
Korbely v. Hungary,**S for example, the ECtHR engaged common Article 3
of the Geneva Convention in its reasoning and in A/l-Jedda v. the UK and
Hassan v. the UK,*® which involve British military operations in Iraq, the
ECtHR directly discussed the interplay between the ECHR and IHL.

In the Al-Jedda case, the applicant alleged that his internmenc by UK
forces in Iraq was in breach of Article 5(1) (lawfulness of detention) of the
ECHR.'% This case marked the first time the ECtHR interpreted specific
provisions of the Geneva Conventions. The ECtHR specifically asked
whether the Geneva Convention (IV) relative to the Protection of Civilian
Persons in Time of War,'*® provided a “legal basis for the applicant’s deten-
tion which could operate to disapply the requirements of Article 5 § 1.715!
The British government had argued that under the Laws of Occupation, the

141. Id. ar §925-27.

142. Id. at 171.

143, Id. at §168.

144. Id. at §174-200. See #/s0 Hamiyet Kaplan and Others v. Turkey, Eur. Cr. HR. §{51-5
(2015); Isayeva v. Russia, Eur. C1. H.R. 38 {191 (2005); Akhmadov and Others v. Russia, Eur. Cr.
H.R. 199 (2008); Esmukhambetov and Others v. Russia, Eur. Cr. HR. 146 (2011); Benzer and
Others v. Turkey, Eur. Cr. H.R. §184 (2014).

145. Some have argued that direct application of IHL is certain situations may be harmful. See
MAGDALENA PForowicz, THE RecerrioNn OF INTERNATIONAL Law IN THE EurOPEAN COURT OF
HumanN RicHTs 348 (2010).

146. Korbely v. Hungary, 2008-1IV Eur. Cr. HR. 299.

147. Al-Jedda v. The United Kingdom, 2011-IV Eur. Cr. H.R. 305, 342-8 §942-50.

148. Hassan v. United Kingdom, 2014-VI Eur. Cr. H.R. 1.

149. European Convention on Human Rights art. 5, Jun. 1, 2010, Bur. Ct. HR. Art. 5, §1 reads:
“Everyone has the right to liberty and security of person. No one shall be deprived of his liberty . . . ."”

150. Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,
1949, United Nations.

151. Al-Jedda v. The United Kingdom, 2011-IV Eur. Cr. H.R. at 376 §107.
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Occupying power had “specific authorities, responsibilities and obliga-
tions” which included the obligation “to use internment where necessary to
protect the inhabitants of the occupied tetritory against acts of violence.”!>?
The ECcHR disagreed and argued that the Fourth Geneva Convention does
not impose “an obligation on an Occupying Power to use indefinite intern-
ment without crial” and that Arcicle 43 of The Hague Regulations was to
be interpreted as an obligation of the Occupying Power to use internment
but as a “measure of last resort.”!5?

In Hassan v. the UK, the ECtHR again questioned the extent to which
an individual can be deprived of liberty during active hostilities. Specifi-
cally, the ECtHR sought to determine whether the applicant’s internment
could be considered consistent with Article 5 of the ECHR despite the
absence of any derogation by the UK. This case was significant for a
number of reasons. It confirmed that Al-Jedda was not an anomaly and
that the ECtHR was willing to directly apply IHL. Second, it was the first
time a member state directly requested that the ECtHR “disapply its obli-
gations under Article 5 or in some other way to interpret them in the light
of powers of detention available to it under international humanitarian
law.”'55 Finally, unlike in Al-Jedda, where the ECtHR ruled that the State
remains bound to honour its obligations under ECHR as ordinarily inter-
preted when jurisdiction exists and no lawful derogation has been made,!3¢
here the ECtHR adopted an alternative approach to obligations. In reading
into the ECHR an extra permissible ground for detention alongside those
enumerated in Article 5, §1, subparagraphs (a) to (f), the Court relied on
Article 31 of the Vienna Convention of the Law of Treaties,"”” which in-
troduces the concept of dynamic treaty interpretation.'”® The Court deter-
mined that the state practice in this context was not to derogate from
obligations under Article 5 ECHR when interning individuals pursuant to
the Third and Fourth Geneva Conventions. The Court then argued that, as
States do not consider Article 5 ECHR to prohibit lawful internment dut-
ing armed conflict (even though such internment does not feature on the
list of grounds of permissible detention) the Convention should be inter-
preted as such, making any derogation redundant.!>®
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153. I4.

154. Hassan v. United Kingdom, 2014-IV Eur. Cr. H.R.

155. Id. at 59 §99.

156. See Al-Jedda v. The United Kingdom, 2011-IV Eur. Cr. H.R. at 373 §99.

157. Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 18232.

158. The need to interpret a treaty in the light of the normative environment of the present day.
Applied here, the Court accepted that in interpreting treaty norms, in casu those of ECHR, account
should be taken of subsequent state practice as well as any other relevant rule of international taw
applicable to the case at hand, such as IHL.

159. The ECtHR stated:

“. . .by reason of the co-existence of the safeguards provided by inrernational humanitarian
law and by the Convention in time of armed conflict, the grounds of permitted deprivation of
liberty set out in subparagraphs (a) to (f) of that provision should be accommodated, as far as
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While the shifts evident in both A/-Jedda and Hassan have been wel-
comed by some,!® the direct application of IHL by the ECtHR has also
been heavily criticized on two points—for endeavouring to stray outside of
its human rights law domain as well as for how it applies the rules once it
does.'6! Whatever the merits of these critiques, “humanitarian law’s lim-
ited substantive scope'®? and poor record of achieving compliance in inter-
nal armed conflicts,”?%* will almost certainly ensure that the human rights
machinery will continue to be pressed to intervene in situations of armed
conflict given these IHL shortcomings.

4.2.1. The ECHR and Turkey

While Turkey’s war on the Kurds, both within and outside its borders,
constitutes a NIAC, the Turkish government refers to its operations in
Southeast Turkey as domestic counter-terrorism,'®* and has thus relied on
the right of derogation under Article 15'%> of the ECHR on a number of
occasions. !5 Between 1959 and 2016, Turkey was the respondent stace in
3270 European Court judgments and in 2,889 of these cases, the ECtHR
found at least one violation.'” Turkey’s fraught political landscape, featur-

possible, with the taking of prisoners of war and the detention of civilians who pose a risk to
security under the Third and Fourth Geneva Conventions.” Hassan v. United Kingdom,
2014-IV Eur. Cr. H.R. at §104.

160. See Lawrence Hill-Cawchorne, The Grand Chamber Judgment in Hassan v. UK, TaLk! BLoG or
THE EUROPEAN JOURNAL OF INT'L Law (Sept. 16, 2014).

161. See Jelena Pejic, The Enropean Conrt of Human Righis’ Al Jedda judgment: the oversight of interna-
tional humanitarian law, 93 INTL REv. OF THE RED Cross 837, 851 (2011); RicHARD Ekins,
JoNATHAN MORGAN & ToM TUGENDHAT, CLEARING THE FOG OF LAW: SAVING OQUR ARMED FORCES
FROM DEFEAT BY JUDICIAL DIKTAT (2015); Frederic Bernard, Deprivation of liberty in armed conflicts: the
Strashourg Court’s attempt at veconciling human rights law and international humanitarian law in Hassan v,
UK, STrasBoUurG OpservERs (Oct. 2, 2014).

162, As the protection of international humanicarian law is largely based on distinctions—in par-
ticular between civilians and combatants, something that is unknown in human rights law.

163. See Abresch, supra note 43, at 741.

164. PKK getting more foreign aid than ever: Deputy PM, Hurriver Dany NEws (Apr. 6, 2016},
http://www hurriyetdailynews.com/pkk-getting-more-foreign-aid-than-ever-deputy-pm-97412 [heeps:/
/perma.cc/C8BA-JP3Z]. Turkey has been subject to extraordinary rule, in some form (extraordinary
administration, Martial Law or a state of emergency) since 1940. Despite periodic respite, these (ostensi-
bly) temporary emergency measures have become embedded in Turkey’s domestic legal landscape.

165. A srate will often place internal armed conflicts outside of the IHL framework and within a
state security paradigm. A state of emergency is declared, which ostensibly engages the international
derogarion regime, but in their endeavor to bring their actions both inside but also outside legal super-
vision, states use the language of counter terrorism. Within the human rightes law regime, when faced
with an emergency that “threatens the life of a nation” states are allowed rto derogate from some
(although not all) of their treaty obligations. Article 4 of the International Covenant on Civil and
Political Rights (ICCPR), Arcicle 15 of the European Convention on Human Rights (ECHR) and Arti-
cle 27 of the American Convention on Human Rights (ACHR) codify the notion of derogation in the
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2017).
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ing numerous (and rolling) military coups, explains in part this exception-
ally high volume of ECtHR cases.'®® However, a majority of these cases
were raised in Strasbourg by Kurdish groups as “[lJocal courts in the region
were unwilling to exercise jurisdiction over allegations of human rights
abuses committed by securiry forces during the fighting with the PKK.” 16
With domestic remedies “de facto unavailable, Kurdish groups took direct
recourse to Strasbourg,”'7° and, in turn, “the ECtHR effectively became an
appeals court for human rights victims in Turkey.”'7!

Alcthough the ECtHR referred explicitly to the existence of “violents
conflits armés” (violent armed clashes)!’2 in cases that involved the PKK,
including in situations where the PKK had used armed force, the ECtHR
systematically applied the law enforcement paradigm. In Ergi v. Turkey,'’?
for example, a case that concerned the accidental killing of an uninvolved
woman in a military operation, the ECtHR confirmed the findings of the
European Commission of Human Rights, agreeing that the planning of the
operation had not been careful enough to prevent casualties among the ci-
vilian population and to avoid an extension of the conflict. In its judgment
the ECtHR argued that the State had failed “to take all feasible precaution
in the choice of means and methods of a security operation mounted against
an opposing group with a view to avoiding or, at least, minimising inciden-
tal loss of civilian life”.'7* The ECtHR invoked the wording of interna-
tional humanitarian law by referring, for example, to “civilian life”'”> and
“incidental loss”'7¢ but, nevertheless, assessed the State’s obligation within
a human rights framework instead as a positive obligation pursuant to Arti-
cle 2 of the 1949 Geneva Conventions.

Were the same case to be looked at through an IHL lens, the outcome
could well have been different. In contrast to HRL, under IHL it is unclear

violated Arcicles 2, 3, S, 6, 8, 10, 11 of the ECHR and Arcicle 1 of Protocol 1. See Violation by Article
and by States (1959-2016), Eur. Cr. H.R. The only other State where due to a lack of access to justice,
the European Court of Human Rights has seen a large amount of applications from victims in this
region is in Chechnya. See Chechnya: European Court Last Hope for Victims, Hum. Rrs. WaTtcH (June 8,
2008), hteps://www.hrw.org/news/2008/06/08/chechnya-european-court-tast-hope-victims  [hreps://
perma.cc/P3LZ-SW XM},
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States, supra note 167.
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2014).
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{1998); Giile¢ v. Turkey, Fur. Cr. H.R. {81 (1998); Ahmet Ozkan and Others v. Turkey, Eur. Cr.
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as to whether the principle of proportionality (which is part of the ECtHR’s
approach to establishing whether a State has exceeded their margin of ap-
preciation) encompasses precautions to avoid incidental civilian casualties
when establishing military advantage, or whether the ECtHR simply intro-
duced this as an independent requirement. In Gil v Turkey,'”” the ECcHR
held that there was a “grossly disproportionate” use of force by Turkish
officials against a member of the PKK who was attacked while at home
because the PKK did not attack him. In Oz&an and others, another Turkish
case involving the death of a child, detention and the burning of houses
that took place during military operations in south-east Turkey, the ECcHR
clearly relied on principles associated with humanitarian law.!”® The
ECtHR held that the right to life requirements under Article 2 of the Ge-
neva Conventions would be violated in security operations involving the use
of force if the state agents omitted “to take all feasible precautions in the
choice of means and methods of a security operation mounted against an
opposing group with a view to avoiding and, in any event, to minimising
incidental loss of civilian life.”’7® This clearly corresponds to the wording of
Article 57 (2)(a)(i1) of Protocol 1.8 However, when the ECtHR turned to
the State’s responsibilities under Article 8 (right to respect for private and
family life) in relation to the destruction by fire of villagers’ homes, it found
that irrespective of whether the houses were set on fire deliberately, or had
caught fire as a result of the security forces’ intensive firing on the village,
the houses were “destroyed by fire resulting from acts of the security
forces” and therefore, held the state liable under Article 8.8! As Lubell
rightly notes, this assessment “may have been different when viewed
through an IHL lens,”'82 where questions of proportionality would have
been weighed against military necessity.

Unpacking the ECtHR’s approach to these Kurdish cases is instructive in
three key respects. Firstly, given the ECtHR has been unable to adequately
address the sheer volume of cases that come before it,!8% there is a limirt to
which invoking the ECtHR in situations where there are large-scale human
rights violations will successfully address the critical issues that arise in
situations of internal armed conflicts, in Turkey or elsewhere. Secondly, the
ECtHR is powerless to regulate the conduct of Turkish military operations
and can only provide for the reparation of violations of individual human
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rights.'8* Finally, in either ignoring IHL or applying IHL principles to in-
terpret specific situations (without referring to them by name) these cases
clearly map ourt the porential risks and clashes between the two bodies of
law.

5. CONCLUSION

While the military assault continues in Southeast Turkey,'®> law has in-
deed become rthe surface over which Erdogan’s wars are being waged. The
push and pull between political and legal narratives cascades into a per-
formance of sorts where law’s gatekeepers struggle to sever and states en-
deavour to fuse the “nexus between violence and law.”'8¢ While this article
has examined these legal and political contestations against the backdrop of
Turkey's war on the Kurds, the Turkish case is, of course, not unique. The
proliferation of armed conflicts globally presses up against international hu-
manitarian law and human rights law frameworks. As these mechanisms
endeavour to respond by finding new and better ways to fill legal gaps,
States, in turn, craft zones of exception, “a no-man’s land between public
law and political fact.”'8” Just how justified the despair of law’s force to
regulate armed conflict or how possible it will be to hold Turkey to account
in international legal arenas remains to be seen. What is clear, however, is
that the awuctoritas (authority) and the potestas (power)'®® are bound as one in
the charismatic authority of Recep Tayyip Erdogan, who has made the state
of exception the rule in Turkey, transforming the juridico-political system
into “a killing machine.”!8?
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