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ABSTRACT

The plight of climate refugees is a global crisis that requires global cooperation and
regional responses. The United States and India are important regional destination
countries for climate vefugees. “Climate refugees” are not recognized as a category of peo-
ple entitled to protection in either country; however, legal mechanisms in both countries
can be applied to cross-bovder displacement due to climate change. Part 1 of the article
introduces the challenge of defining the term “climate refugees.” Part 11 addyesses legal
mechanisms in India that can be used to protect people displaced across the bovder as
refugees or provected persons, and Part 111 reviews these mechanisms in the United States.
Part IV evaluates what the United States and India can learn from best practices in
climate migration legislation in Europe and international human rights law. It also
explores what these two countries can learn from each other’s best practices in developing
governance frameworks for climate refugees.

INTRODUCTION

The term “climate refugees” is multi-dimensional and fraught with
controversy. It is a product of the global climate change crisis,! and reflects
both the failure? of and opportunity’ for international governance on the issue.*
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The term is also caught in the crossfire of contested media framing,’” which,
like the governance gaps, leads to several injustices.® In addition to developing
international law, national laws also offer an opportunity to protect people
fleeing from the adverse effects of climate change’

Climate change-related factors are forcing households and communities to
leave their places of origin.® The Intergovernmental Panel on Climate Change
(“IPCC”) concluded that these factors include slow-onset processes like sea-level
rise, rapid onset events,” and increasing extreme heat events.* It also determined
that “[tthe most common climatic drivers for migration and displacement are
drought, tropical storms and hurricanes, heavy rains and floods.”! The United
Nations Office of the High Commissioner for Human Rights reported that
59.1 million people were internally displaced due to climate-related disasters
in 2021."2 Five million of these displaced people were displaced in India."
The United Nations High Commissioner on Refugees (‘UNHCR”) predicts
that about 1.2 billion people will be displaced by 2050 due to climate-related
disasters." It also projects that 13 million coastal residents in the United States
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will be displaced by 2100 and that the coastal migration crisis similarly will
become more severe in India.'® These sobering statistics underscore the need to
develop a legal definition of climate refugees and explore possible legal instru-
ments and mechanisms in the United States and India to better protect them.

I. THE CHALLENGE OF DEFINING “CLIMATE REFUGEES”

Part I addresses ongoing efforts and obstacles in seeking to establish a defi-
nition of “climate refugees” under international law and under domestic law
in India and the United States. The challenges are threefold: (1) whether in-
ternational human rights law or international climate change law should drive
the definitions of “climate refugees,” or whether it should involve cooperation
between these two areas of law; (2) when a definition of “climate refugees” is
established under international law, whether new and existing domestic law
protections in the United States and India can apply to climate refugees who
have experienced transboundary displacement; and (3) what constitutes climate
change-induced displacement sufficient to trigger protection as a “climate ref-
ugee” given that many climate refugees relocate for cultural, economic, and
political factors in addition to climate-related stressors?

Under existing international refugee law, environmental factors do not en-
able displaced persons to secure protection as “refugees.”” Moreover, states
have persistently resisted expanding the scope of the definition of refugees
under the 1951 Convention relating to the Status of Refugees' and under the
United Nations Framework Convention on Climate Change (“UNFCCC”).”®
It also remains unclear under what international organization’s jurisdiction
climate refugees may be able to secure protection. The UNHCR? and the
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International Organization for Migration (IOM”)* have assumed some lead-
ership on the issue in recent years.?? The annual UNFCCC Conference of the
Parties (“COP”) negotiations are also relevant to provide support in developing
and administering the governance framework.?

The common thread uniting these definitions is the requirement of leaving
one’s home and community because of climate change impacts.?* Given that
the U.N. and other international agencies do not recognize a governing defini-
tion of climate refugees, the process to establish a definition for those displaced
by climate change has been slow and contentious.” The term “climate refugee”
has been used to describe individuals displaced from their homes due to natu-
ral disasters and climate change.? Some definitions include all displaced indi-
viduals under this definition, noting that it applies to anyone forced to move
due to natural disasters and climate change.”” This may include both inter-
nal displacement and transboundary migration, and most agree that climate
refugees are those forced to flee due to disasters and other weather events.?®
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Those who are considered climate refugees live in areas where it would be
perilous to continue to live or work there.?® Others view the definition more
broadly to include future harms as well, describing climate refugees as those
impacted by a disruption in their society that could somehow directly or indi-
rectly relate to short- or long-term change in the environment.*

There has been debate concerning the applicability of the term “refugee”
because the UNHCR has defined refugees in the context of persecution rather
than natural disasters.’® According to the UNHCR, the term “refugees” only
consists of persons who flee from one country to another on grounds of “per-
secution” due to nationality, ethnicity, race, religion, or political ideology.*
This implies that “climate refugee” does not exist in international refugee
law, because climate change is not a ground of persecution and because “refu-
gees” under international refugee law are people who move across borders. The
UNHCR does not endorse the term “climate refugees” but instead prefers the
term “persons displaced in the context of disasters and climate change.”*® Simi-
larly, the IOM prefers the term “climate migrant” to “climate refugee,” because
extending the 1951 Refugee Convention to climate displaced peoples could
weaken the protection of refugees that the Convention is designed to protect. **

Given that climate change is likely to create internal movement, the term
“climate refugee” can be misleading.”® Some scholars have suggested that those
who are forced to move within their country should be referred to as internally
displaced persons.’® Moreover, communities forced to migrate due to climate
change do not want to be labeled as “refugees.”” The term “refugee” comes
with negative connotations and communities facing climate-related displace-
ment would prefer not to be seen or defined as refugees of any kind.*® For
example, the term can evoke sentiments of xenophobia® and other negative
fears related to refugees.”® Apart from the potential negative implications of
the term, scholars assert that the term “climate refugees” is not the most
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appropriate. McAdam considers it inappropriate because it does not exist in
law," whereas Nicholson argues that the scholarly debate on terms concerning
climate change related migration has caused a “logical tautology,” which im-
pairs progress in addressing the challenges that the issue presents.

Some migrant support groups believe the term “climate migrant” is more
accurate because, much like internally displaced persons, climate migrants
are not recognized as refugees under international refugee law.”> However, the
term “migrant” is also debated in this context, as some scholars believe that
the term implies volition and the opportunity to return at will, which does not
apply to those displaced by climate change.*

Some consider “environmental refugees” or “environmental migrants” to be
umbrella terms for anyone forced to flee due to natural disasters, whereas the
term “climate refugees” describes the subset of refugees who must leave their
communities due to the direct effects of climate change.”” This distinction
enables a broader term like “environmental refugee” to encompass all pos-
sible factors contributing to migration (internal or transboundary, sudden or
progressive change, voluntary or forced, and temporary or permanent), whereas
“climate migrant” offers a narrower definition.

The scholarly debates regarding who is eligible for protection as “climate
refugees” generally focus on environmental conditions, sudden-onset disasters,
and slow-onset disasters.” Scott acknowledges that climate change, natural

41. Jane McAdam, Refusing Refuge in the Pacific: Deconstructing Climate-induced Displacement in Interna-
tional Law, in MIGRATION AND CLIMATE Law 102, 102 (Etienne Piguet & Antoine Pécoud eds. 2011). See
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and Vulnerability. Part A: Global and Sectoral Aspects. Contribution of Working Group I1 to the Fifth Assessment
Report of the Intergovernmental Panel on Climate Change (2018) (stating that “[tthere is widespread agreement
in the scientific and legal literature that the use of the term climate refugee is scientifically and legally
problematic”).

42. Calum TM Nicholson, Climate Mobility is not a Proper Subject of Research and Governance, in CLI-
MATE MIGRATION 215, 222 (2021).

43. What is the 1951 Refugee Convention and Who Does it Protect?, INT'L CATHOLIC MIGRATION COM-
MISSION, https://connect.icmc.net/what-is-the-1951-refugee-convention-and-who-does-it-protect/ {https:/
perma.cc/manage/create?folder=39651 (last visited Nov. 12, 2023).

44. Lea Merone & Peter Tait, ‘Climate Refugees’: Is it Time to Legally Acknowledge those Displaced by Cli-
mate Disruption?, 42 AUSTL. & N.Z. J. PuB. HEALTH 508, 509 (2018).

45. See generally Environmental Migration, MIGRATION DATA PORTAL (June 2023), https:/www.mi-
grationdataportal.org/themes/environmental _migration_and_statistics [https://perma.cc/manage/
create?folder=3965Y, Environmental Refugee, NAT'L GEOGRAPHIC EDUC., https://education.nationalgeo-
graphic.org/resource/environmental-refugee/ [https:/perma.cc/U2WW-R6UP} (last visited Nov. 12,
2023).

46. Environmental Migration, IOM, https://environmentalmigration.iom.int/environmental-migration
[hetps:/perma.cc/B4S8-ERNC] (last visited Nov. 12, 2023).

47. Sumedha Chatterjee, Climate Refugees: Arriving at a Possible Framework, in GLOBAL CLIMATE
CHANGE AND ENVIRONMENTAL REFUGEES: NATURE, FRAMEWORK AND LEGALITY 185, 188 (Pardeep
Singh, Bendangwapang Ao & Anamika Yada eds., 2023); Matthew Scott, Natural Disasters, Climate
Change and Non-Refoulement: What Scope for Resisting Expulsion under Articles 3 and 8 of the European Conven-
tion on Human Rights? 26 INT'L J. REFUGEE L. 404, 404 (2014) (Nov. 12, 2023); Jane McAdam, Protecting
People Displaced by the Impacts of Climate Change: The UN Human Rights Committee and the Principle of Non-
refoulement, 114 AM. J. INT'L L. 708, 711 (2020).
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disasters (natural hazards-induced disasters), and displacement are inter-related
phenomena.® While establishing a link between climate change and disasters,
Scott asserts that “climate change is a risk multiplier” for natural disasters.”

The UNFCCC and Paris Agreement do not address the challenge of cli-
mate displacement in the language of the agreements.”® The 2009 COP 15 in
Copenhagen is credited as the starting point for the discussion of climate dis-
placement as a COP agenda item.! However, in the COPs that followed until
2022, climate displacement received little attention. The topics most relevant
to climate displacement in the COP meetings have been “adaptation” and “loss
and damage.” Climate displacement generally was not addressed directly in
the COP process “because there is a consistent view that [the} UNFCCC may
not be the most appropriate legal institution to specifically address climate
displacement due to its lack of enforcement powers.”>2

One COP decision, 1/CP.21, adopted by the COP in 2016, addresses recom-
mendations for integrated approaches to “avert, minimize and address dis-
placement related to the adverse impacts of climate change.”” In this decision,
the parties refer to displacement arising out of the adverse impacts of climate
change; however, the U.N. system generally recognizes “displacement” as an
effect of climate change’* In Teitiota v. New Zealand, the Human Rights Com-
mittee (“HRC”) also stated that adverse effects of climate change can lead to
heightened risk of vulnerability,” consequently leading to displacement. The
term “climate refugee” can be tested to determine the paradigm of displace-
ment due to climate change or adverse effects of climate change. The UN-
FCCC defines adverse effects of climate change as “changes in the physical
environment or biota resulting from climate change which have significant
deleterious effects on the composition, resilience or productivity of natural and
managed ecosystems or on the operation of socio-economic systems or on hu-
man health and welfare.”>

The UNFCCC defines climate change as “a change of climate which is at-
tributed directly or indirectly to human activity that alters the composition of
the global atmosphere and which is in addition to natural climate variability
observed over comparable time periods.”” Reading the definition of “climate
change” and “adverse effects of climate change” together, it can be concluded
that adverse effects of climate change can generally constitute environmental

48. Scott, supra note 47, at 407.

49. Id. at 409.

50. STELLINA JOLLY & NAFEES AHMAD, CLIMATE REFUGEES IN SOUTH AsIA 89 (2019).

S1. Id. at 92.

52. Id. at 97.

53. Report of the Conference of the Parties on its twenty-first session, held in Paris from 30 November to 13
December 15, at 8, U.N. Doc. FCCC/CP/2015/10/Add.1 (Jan. 29, 2016).

54. Causes and Effects of Climate Change, UN. CLIMATE ACTION, https:/www.un.org/en/climat-
echange/science/causes-effects-climate-change [https://perma.cc/WJ7P-6F3E}

55. Hum. Rts. Comm. [hereinafter HRC], Teitiota v. New Zealand, § 9, U.N. Doc. CCPR/
C/127/D/2728/2016 (Oct. 24, 2019).

56. UNFCCC, supra note 19, Art. 1(1).

57. Id. Art. 1(2).
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degradation and deleterious effects on “natural and managed ecosystems,”® if
they result from alteration of the composition of the global atmosphere and
natural climate variability observed over comparable time periods. Therefore,
the term “climate-related displacement” should be preferred over “climate-
induced displacement.”™ Even though McAdam and Saul refer to the term
climate-related,” the international discourse still appears to focus on the term
climate-induced.

In a recent study on climate change and human mobility, Ingrid Boas chal-
lenges the narrative of “climate-induced migration,” and recommends an inquis-
itorial perspective toward the term rather than a submissive perspective that
assumes that climate change causes mass migration.® Boas et al. also suggest
that the term “migration” does not capture the diverse spectrum in which people
“do or do not become mobile due to a changing climate” and therefore the atten-
tion should shift from “climate migration” to “climate mobilities.”? She asserts
that “migration is not solely driven by climate . . . Even when climate change
does play a role, it remains difficult to determine the extent of its influence.”®

The ongoing debate concerning the scope and applicability of the term “cli-
mate refugees” is the first challenge in seeking to devise legal frameworks to
protect these vulnerable populations. In the United States and India, overcom-
ing this definitional quandary will drive both political and societal willingness
to protect those displaced due to climate change-related factors, which can in-
clude disasters and conflicts. In resolving who is covered by the term “climate
refugees,” both nations can benefit from adopting a “climate-related” rather
than a “climate-induced” migration discourse.

II. A BRIEF OVERVIEW OF PRACTICES IN INDIA

As one of the top ten largest land masses in the world, India is projected to be
among the most desirable countries for climate displaced peoples.®* Some schol-
ars propose that buying lands from countries like India, who have more land,
can help populations from sinking islands avoid extinction.”” An estimated 50
to 120 million people are likely to migrate to India as “climate refugees” and

58. Id. Art. 1(1).

59. See Jane McAdam & Ben Saul, An Insecure Climate for Human Security? Climate-Induced Displacement
and International Law, at 6 (Sydney Center for International Law Working Paper, Nov. 2008) (stating
that “[i}t is assumed here that climate-induced—or more accurately, climate-related—displacement will
ordinarily be a product of a complexity of inter-related environmental processes and variable human
responses”).

60. Id.

61. See Ingrid Boas et al., Climate Migration Myths, 9 NAT. CLIMATE CHANGE 901, 902 (2019) (last
visited Nov. 12, 2023).

62. Id.

63. Id.

64. Megha Gautam, Climate Refugees: A Global Environmental and Legal Crisis, 18 SUPREMO AMICUS
507, 510 (2020).

65. See, e.g., Jerry 1-H. Hsiao, Climate Refugee and Disappearing States: in Need for a New Legal Regime?,
5 CULTURAL & REL. STUD. 268, 273 (2017).
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India needs to be prepared for this crisis.® A first step toward a solution is to
understand the concept of “climate-refugees™ and conceptualize it in the In-
dian context. India lacks a domestic framework to protect refugees. Although
protection of climate refugees may currently be a far-fetched dream for the
Indian regulatory system due to its current overemphasis on neo-liberal notions
of self-enterprise,’ international and domestic human rights law can offer some
protections for those seeking recognition as climate refugees in India.®

The dearth of financial resources, the large existing population of India,
and the lack of socio-political will to accommodate refugees pose great chal-
lenges for India as a destination country for climate refugees.”® India does not
have comprehensive national legislation concerning refugee protection.” The
Citizenship Amendment Act of 2019 is one of the rare codified provisions on
refugee protection in India,”? yet this provision has been criticized for being
discriminatory.” In the absence of a comprehensive legislative framework, the
judiciary has stepped in to address legal issues concerning refugees.”

Given the lack of statutes governing refugee rights or related administra-
tive processes, the system for refugees is “characterised by an eclectic interplay
of administrative ad hocism and judicial assertion of constitutional rights.””
As such, there is no systematic mechanism in place for those seeking refugee
status in India, and the administrative decisions are largely political.”® There
are no UNHCR registration offices for asylum seekers at the borders of In-
dia, requiring such applicants to travel to the only office in New Delhi to

66. Nagesh H. Sawant & Aparna Sanjeev, Climate Refugees in India: A Wake-up Call for an Inclusive
Policy, 78 INDIA Q.: J. INT'L AFF. 371, 371 (2022).

67. See generally McAdam, supra note 47.

68. Jessica Field, Anubhav Dutt Tiwari & Yamini Mookherjee, Se/f-reliance as a Concept and a Spatial
Practice for Urban Refugees: Reflections from Delhi, India, 33 J. REFUGEE STUD. 167, 169 (2020). See generally
Abhinav Mehrotra & Chhaya Bhardwaj, Need for a National Legislation on Refugees in India, 78 INDIA Q.
297 (2022).

69. Mehrotra & Bhardwaj, supra note 68, at 301.
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71. Fazal Abdali, A Comparative Analysis of the Global Compact on Refugees and the Constitution of India, in
THE GLOBAL COMPACT ON REFUGEES: INDIAN PERSPECTIVES AND EXPERIENCES 108, 108—09 (Jessica
Field & Srinivas Burra eds., 2020) (noting that India has “no domestic law relating to asylum” and while
the Constitution of India “extends protection and rights to refugees and asylum seekers on a case-by-case
basis, there is no systematised approach that guarantees refugees and asylum seekers security within the
country”).

72. See generally Mehrotra & Bhardwaj, supra note 68; James Ellsmoor & Zachary Rosen, Kiribati’s
Land Purchase in Fiji: Does it Make Sense?, DEVPOLICYBLOG (Apr. 10, 2024), https://devpolicy.org/kitibatis-
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understand the process and how they can claim refugee protection.”” More-
over, the Ministry of Home Affairs (‘MHA”) does not disclose the process
that applies to the asylum seeker,”® underscoring the high level of discretion.
UNHCR exercises registration and determination of refugees in India, but its
mandate is limited to refugees who are not nationals of Sri Lanka, Tibet, Paki-
stan, and Bangladesh, and depends on the “political will” of the government.”
Additionally, the relationship between UNHCR and Indian government has
still not been formalized.® As of this writing, Indian’s refugee framework is a
mix of judicial decisions and fragmented legislation with no uniform admin-
istrative rules, governed by the MHA's discretionary administrative processes.

The existing refugee framework in India is based on a range of disparate
laws and a “human-rights based approach”®' adopted by the judiciary under
the Indian Constitution. The national legislation that applies in cases of all
non-citizens (immigrants, refugees and asylum seekers) in India includes the
Foreigners Act of 1946, which confers powers on the Central Government with
respect to foreigners.®> The Registration of Foreigners Act of 1939 includes
rules for registration of foreigners in India.® The Citizenship Amendment Act
2019 (“CAA”),% which governs citizenship, establishes that Indian citizenship
will be provided to persecuted minorities who are Hindus, Sikhs, Buddhists,
Jains, Parsis, and Christians from Afghanistan, Bangladesh and Pakistan, and
who entered India on or before December 31, 2014.5° Additionally they will
not be treated as illegal immigrants.®® This Act for the first time creates a
legal category for people who can be considered refugees in India.?” Existing
law authorizes long-term visas for members of certain categories of minorities
and women from Pakistan, Bangladesh, and Afghanistan nationals coming to
India on “valid documents.”®® These acts only include these substantive protec-
tions and do not contain guidelines to implement these rules.

In addition to the fragmented laws above, the judicial interpretation of the
Constitutionally guaranteed “right to life” of all citizens and aliens is another

77. Roshni Shanker & Hamsa Vijayaraghavan, Refugee Recognition Challenges in India, 65 FORCED
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basis for potential protection of refugees in India. The Supreme Court of India
has adopted this rights-based approach to protect non-citizens and refugees.*
Historical practice in India includes protecting refugees from neighboring
countries like Tibet, Sri Lanka, and Afghanistan, and sometimes denying them
under the rights-based approach® The right to equality in Article 14 and the
right to life in Article 21 ensure that noncitizens are protected from removal,”
as long as the non-citizens have a valid visa,”? have not committed any minor
or major offense,” and are not a threat to national security?!

In March 2024, in M K Ranjitsinh v. Union of India, the Supreme Court
of India held that “people have a right against the adverse effects of climate
change,” under Articles 21 (right to life) and 14 (right to equality).”” The deci-
sion also clarifies that “while giving effect to this right, courts must be alive
to other rights of affected communities such as the right against displacement
and allied rights.”® Additionally, the Court also advised that “[dlifferent con-
stitutional rights must be carefully considered before a decision is reached in a
particular case.”” Previously, courts in India recognized that the “right to life”
protection also includes protection from cataclysm, catastrophe, and disasters.*®

89. See generally Nat'l Hum. Rts. Comm’n v. State of Arunachal Pradesh, (1996) 1 SCC 742 [herein-
after NHRC v. Arunachal Pradesh}; Anwar v. State of Jammu and Kashmir, (1971) 3 SCC 104; Luis De
Raedt v. Union of India, (1991) 3 SCC 554; Khudiram Chakma v. State of Arunachal Pradesh, (1994) Supp
(1) SCC 615; Ktaer Abbas Habib Al Qutaifi v. Union of India, (1999) Cri LJ 919; Premanand v. State of
Kerala, (2013) 3 KLJ 543.
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an order of expulsion cannot be called either unfounded or unreasonable. . . . The Foreigners Act is not
directly concerned with criminals or crime though the fact that a foreigner has committed offences, or is
suspected of that, may be a good ground for regarding him as undesirable.”).

94. Mohammad Salimullah v. Union of India, SCI, Interlocutory Application No. 38408 (2021) in
W.P. (C) 793/2017, q 10. The government submitted that there were serious concerns about the fact that
petitioner may pose danger to the internal security of India, which was the basis on which the court al-
lowed deportation of the petitioner. Id. 9 14-15.

95. M K Ranjitsinh v. Union of India, (2024) INSC 280, § 24. The Court uses the phrase “people of
India” in the context of the right to be free from the adverse effects of climate change. Id. § 19. The Court
states that “the people have a right against the adverse effects of climate change.” Id. § 24. The Court uses
international human rights treaty language to state that “States owe a duty of care to citizens to prevent
harm and to ensure overall well-being. . . . States are compelled to take effective measures to mitigate
climate change and ensure that all individuals have the necessary capacity to adapt to the climate crisis.”
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In Arvind Kumar v. the Union of India,” the High Court of Patna in India con-
firmed that disasters like flooding impede the right to life of citizens under
Article 21.1°° The Court referenced Olga Tellis v. Patna High Court®* and ruled
that “flooding obstructs the right to livelihood and the right to work under
Article 41 of the Constitution of India.”'*? In Sushil Ratnakar Nimbalkar v. State
of Mabarashtra,”> the Bombay High Court acknowledged that flooding not
only claims many lives but also damages properties and livelihoods of people
affected by flooding.’** The petitioner also argued that “floods have now posed
the danger of epidemics like gastroenteritis and have affected the basic hygiene
of the people with sewage water getting mixed with drinking water and other
offshoots.”1

Deportation of illegal immigrants in India is processed under the subordi-
nate legislations framed by the Central Government of India.!® When hearing
an alleged refugee and deportation case, the judiciary has also adhered to in-
ternational standards by postponing deportation of refugees until the court
renders its final decision on the pending hearing.'”” In practice, some refugee
communities in India have generally been living peacefully. For example, the
Tibetan refugees in India have found a safe space to protect and practice their
culture.'”® However, other communities have not found comparable solace. De-
spite official government reports claiming that Rohingya who live in India
“are not being discriminated against,”® the overall policy of the Indian gov-
ernment often leads to decisions to deport them."® Overall, the refugee protec-
tion framework in India is a mix of fragmented laws and judicial decisions that
lack cohesion. As such, refugees typically suffer from desperate experiences in
seeking protection.

A similar mix of legislation and judicial decisions are also at play in the con-
text of climate refugees in India. There is no national climate-related refugee
legislation in India;'"' however, the laws and rules from the sources discussed

99. (2022) Patna SC, CWJC 4176/2022.

100. Id. § 27.

101. Id. citing Olga Tellis v. Bombay Municipal Corporation, (1985) 3 SCC 545.
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ary nature of the regulation of refugees or foreigners on long-term visas in India).

107. Abdur Sukur v. State of West Bengal, (2019) Calcutta HC, W.P. 23644(W/)/2019, at 2.

108. Franz Michael, Survival of a Culture: Tibetan Refugees in India, 25 ASIAN SURVEY 737, 738
(1986).

109. Jaffar Ullah v. Union of India, (2018) W.P. (C) 859/2013, ¢ 5.
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above can apply to the issues at hand. Previous attempts to submit climate
change bills were not successful!? In 2022, The Climate Migrants (Protec-
tion and Rehabilitation) Bill was also introduced as a Private Members’ bill!*?
in India.!" This bill, however, only aims to “establish an appropriate policy
framework for the protection and rehabilitation of internally displaced climate
migrants and for all matters connected therewith.”’ The bill does not consider
the cross-border migration associated with climate change.

The combination of the existing Indian refugee framework under the Citi-
zenship Amendment Act of 2019 (“CAA”) and “right to life” framework under
the Constitution of India''® can be applied to “climate refugees” from Bang-
ladesh. Climate change is one of the leading causes of migration from Bang-
ladesh to India, underscoring India as a destination country for Bangladeshi
displaced peoples.'” Bangladesh is covered under the existing refugee law pro-
tection scheme; however, it only extends to Bangladeshis who are Hindus,
Sikhs, Buddhists, Jains, Parsis, and Christians, and excludes people of other
religions, particularly Muslim migrants and asylum seekers. The CAA is lim-
ited to certain countries and women in certain situations because it includes
Bangladesh as one of the countries, and only extends refugee protection for
“cases involving extreme compassion.”'® Although this phrase has not been
defined or used in India to protect climate refugees or environmental migrants
to date, it could be used to protect minorities and women in certain situations
from Bangladesh when affected by climate-related events.

Under Article 21 of the Constitution of India, the right to life includes
protection from disasters that may be climate-related or related to natural
hazards.!® This rights-based approach under the Indian Constitution can be
used to conceptualize climate refugees in India. Article 21 applies to aliens
(non-citizens) and citizens equally.’® The refugee law principle of nonrefoule-
ment is also guaranteed to non-citizens under Article 21 and deportation can
only be conducted under the procedure established by law.'”! The effect of the
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combination and application of this jurisprudence can lead to protection of
non-citizens as “climate refugees” in India.

Article 21 also guarantees the “right to healthy environment.”?> The term
“environment” is further defined under the Environment Protection Act
1986.1% According to the Act, the term “environment” includes water, air and
land, as well as their relationship with human beings, other living creatures,
plants, micro-organisms, and property.!*® The term “climate change” is dis-
cussed as a phenomenon under international law'® and is not defined under
Indian domestic law. However, the UNFCCC defines the term “climate sys-
tems” as the totality of the atmosphere, hydrosphere, biosphere, and geosphere
and their interactions.!? In comparing the definitions of “environment” in In-
dian law, and “climate system” under international law, the two are founda-
tionally similar. But whereas the Indian government has a duty to protect the
right to environment of its citizens under a broader umbrella of right to life,
whether this can be applied to non-citizens remains to be tested.

III. THE U.S. APPROACH TO “CLIMATE REFUGEES”

The U.S. response to climate refugees is woefully underdeveloped. Perhaps
the best example of U.S. inaction on this issue is that nearly two decades
after the Native Village of Kivalina v. ExxonMobil'’’ case involving the im-
minent climate displacement of Native Alaskans, the U.S. government has
done virtually nothing to address this looming climate displacement crisis
for Indigenous and other vulnerable communities throughout the nation. In
Kivalina, a federally recognized Native Alaskan village sued twenty-two of
the leading multinational oil and gas companies. Based on these companies’
significant contribution to global climate change, the complaint sought USD
$400 million in damages to relocate the village of approximately four hundred
Native Alaskans ten miles inland from their precarious existing location that

“Article 21 of the Constitution of India guarantees right of life on Indian Soil to a non-citizen, as well,
but not right to reside and settle in India.” (1999) Cri L] §q 9-11, citing NHRC v. Arunachal Pradesh.
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and air); MC Mehta v. Union of India, (1987) 1 SCC 395, 9 30-31 (“Oleum Leak Case”) (refraining from
deciding the question of whether to enforce Article 21 against a private corporation engaged in hazardous
industrial activities, but emphasizing that there may be liability in tort); and MC Mehta (Taj Trapezium
Matter) v. Union of India, (1997) 2 SCC 353 ¢ 13 (holding that the precautionary principle and the pol-
luter pays principle are the “law of the land” in a case seeking to protect the Taj Mahal from decay).
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was vulnerable to inundation from coastal erosion from rising sea levels.!®
The United States Court of Appeals for the Ninth Circuit upheld the district
court’s dismissal of the case on standing and jurisdiction grounds, noting that
the case constituted a nonjusticiable political question.'?

Further, a recent petition to the Inter-American Commission on Human
Rights filed by Indigenous communities in the United States seeks to hold
the federal government accountable for this inaction and require it to imple-
ment climate displacement policy, funding, and assistance for these vulner-
able communities.’*® Nevertheless, existing tools under U.S. immigration law,
asylum law, and disaster law could be leveraged to provide more effective
protection. In addition, the Biden administration has started to consider the
challenge and imminence of climate migration and is seeking to implement
some responses.

In October 2021, the Biden administration released a report discussing
the links between climate change and migration.’® This report highlights
the different factors related to climate migration, such as how existing pro-
grams can reduce the risk of forced migration and the protection of displaced
individuals.®? It also lists a variety of strategies to effectively address climate
migration, including providing resources to displaced individuals and the
need for foreign assistance through both financial contributions and policy-
making cooperation.’> This report is the first recognition of the link between
climate change and migration by any U.S. administration’* and has been
described as “groundbreaking” and a “landmark” by analysts.!” The report
uses the term “climate-related migration,” which suggests that politically
and scientifically accepted science in the United States that prompts migra-
tion may occur in some situations due to “climate-related” events, as opposed
to “climate-induced” migration. The term “climate-related,” as compared to
“climate-induced,” broadens the scope of protection for communities vulner-
able to climate displacement.
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The report calls for the establishment of an interagency policy on climate
change and migration.”® The report acknowledges the substantial gaps in pro-
tecting internally displaced individuals and references the U.N. Guiding Prin-
ciples on Internal Displacement to identify their rights and guarantees.’” The
United States supports the “adoption and implementation of national action
plans and national legislation to protect and assist” internally displaced indi-
viduals but has not established guidelines or legal standards on how or when
that will be achieved.’®® The report also discusses new policies and pathways
for protecting climate migrants, such as the creation of a “private sponsorship
program for refugees” that would list criteria for refugees seeking protection.'

The report also discusses the use of established migrant protections, such
as Temporary Protected Status (“TPS”).1° It provides that those seeking TPS
qualify for protection if fleeing environmental disaster, which underscores the
relationship between climate change and immigration law.!t TPS is a type
of humanitarian relief for foreign nationals within the United States “who
may not qualify for asylum but are nonetheless fleeing—or reluctant to re-
turn to potentially dangerous situations.” 42 Established by Title III of the
Immigration Act of 1990, it authorizes the Secretary of the Department of
Homeland Security (“‘DHS”), in consultation with other government agencies,
to designate a country for TPS under one or more of the following condi-
tions: “(1) ongoing armed conflict in a foreign state that poses a serious threat
to personal safety; (2) a foreign state request for TPS because it temporarily
cannot handle the return of its nationals due to an environmental disaster;
or (3) extraordinary and temporary conditions in a foreign state that prevent
its nationals from safely returning.”'** Currently, TPS protects immigrants
from Nicaragua and Honduras due to flooding, and from Haiti, Nepal, and El
Salvador due to earthquakes.™> It is unclear why these countries were desig-
nated TPS whereas others with similar circumstances were not.!® While TPS
is an existing protection that may be applied to climate migrants, its protec-
tion is limited based on its statutory requirements.'’

Given that foreign governments must request TPS designations in cases
of environmental disaster, this requirement may adversely impact refugees
from countries where the government has less capacity to request TPS for its
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citizens.'® Moreover, TPS does not apply to refugees who arrive in the United
States after a specified date of environmental disaster, which further restricts
protection for individuals who may otherwise qualify.!® The report also notes
that TPS is a temporary status and cannot be a permanent solution for individ-
uals unable to return to their home country because of the long-term impacts
of climate change.”™ Finally, the report also emphasizes that a large portion
of climate-induced migration occurs within borders, making existing migrant
protections, such as TPS, inapplicable.

Notwithstanding its value as a first step, the report has been criticized for
not providing actionable next steps.” Without specific policy goals, the re-
port merely acknowledges the gaps in the policy framework without providing
concrete recommendations on how to remedy them."? Moreover, the report’s
heavy reliance on expanding TPS has sparked debate, given that in its thirty
years of existence, TPS has only been granted to about twenty countries.”
One proposed solution could be to expand the program, but the program does
not provide a permanent solution by design.

Another gap in the U.S. framework on climate refugees is the Federal
Emergency Management Agency (“FEMA”)s lack of authority to act before
disaster strikes to assist communities in avoiding slow-onset yet imminent
harm. FEMA’s authorization is to respond to disasters after they occur, which
offers limited protection to communities affected by slow-onset climate-re-
lated threats like excessive heat, drought, and vulnerability to wildfires and sea
level rise.”* To be effective, expanding FEMA’s authority requires an accom-
panying restriction of private property rights if property owners resist moving
when their properties have been declared unsafe due to climate change-related
threats. This situation resembles previous resistance to the Department of
Homeland Security’s authority to encroach on individual liberties® and,

148. Id.

149. Id.

150. Id.

151. See Mahmud, supra note 135; see also Julie Watson, After raising hope, Biden still lacks climate mi-
gration plan, Assoc. PREss (Oct. 19, 2022, 11:10 AM), https://apnews.com/article/biden-science-national-
security-droughts-climate-and-environment-al68993¢37a8be94767799cdfb63ea64  {https://perma.cc/
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154. FEMA’s mandate is rooted in the Stafford Disaster Relief and Emergency Assistance Act
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during the COVID-19 pandemic, governments and private entities’ public
health-based mandates to require individuals to be vaccinated.”

Critics also noted the report’s insistence that the United States has no legal
obligation to support climate migrants, despite also acknowledging that the
country is the largest greenhouse gas emitter in history.”” The report briefly
alludes to alternative pathways employed in other countries, such as humani-
tarian visas, but fails to call for similar measures in the United States.”® While
many praise the report for acknowledging the relationship between climate
change and migration while highlighting gaps in the policy framework," oth-
ers argue that the report is a “repetition of what’s already known.”'® Moving
forward, many urge the United States to take more concrete action to support
climate refugees by establishing more legal pathways for protections, creating
explicit definitions of who qualifies for protection, and encouraging coopera-
tion between other countries and organizations to establish better protection
measures.'

IV. RECOMMENDATIONS FOR REFORM

Progress in protecting climate displaced peoples likely will depend on effec-
tive domestic regimes in major destination countries like the United States and
India. Relying on existing international law has several limitations. McAdam
asserts that “the Refugee Convention will be of limited utility in situations of
disaster displacement” and climate change.'> Other scholars have proposed a
new treaty for the protection of climate-related displacement and migration.'®>
While such a proposal offers some benefit, including the opportunity to in-
tegrate international environmental law, international human rights law, and
international humanitarian law under one umbrella,'* the idea has been criti-
cized for being too costly and time consuming, unlikely to secure necessary
political consensus, and difficult to enforce.! Moreover, Scott and McAdam

156. See generally World Health Otganization, COVID-19 and mandatory vaccination: Ethical consid-
erations (May 30, 2022) (discussing “important ethical considerations that should be explicitly evaluated
and discussed through ethical analysis by governments and/or institutional policy makers who may be
considering mandates for COVID-19 vaccination”).
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2019), https://www.vox.com/energy-and-environment/2019/4/24/18512804/climate-change-united-states-
china-emissions [https:/perma.cc/KA89-UR AQ};, White House Report, s#pra note 131, at 19.
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agree that only a small percentage of those affected due to climate change and
environmental conditions will migrate internationally.!® The issue of displace-
ment due to climate change and environmental factors largely remains an issue
of internal migration.!” For all of these reasons, effective domestic law protec-
tions offer the potential to be more potent in securing enforceable protection
of climate displaced peoples.'®

A.  Examples of Domestic Legislative Protections

The United States and India share a critical governance gap in the protec-
tion of climate refugees in that each country lacks a framework to protect in-
ternally displaced peoples. Each country could benefit from borrowing aspects
of legislative frameworks proposed in Finland, Sweden, and Germany.

Finland and Sweden enacted laws to protect people fleeing their country of
origin due to environmental factors.' Some scholars consider Finland’s and
Sweden’s laws as “an alternative source of international protection for people
who do not satisfy the requirements for recognition as a refugee.”” They pro-
vided statutory protections for people displaced across borders due to envi-
ronmental disasters'” until repealed.”’? The two countries repealed these laws
to prevent excess migrants from relocating to their nations,'” especially after
2015 European Refugee Crisis.” Regardless of their repeal, however, Scott
and Garner acknowledge these domestic laws as progressive interpretations of
refugee law that offer significant potential for modeling and norm creation in
other countries."”

In addition to the examples from Finland and Sweden, Germany is also
exploring domestic frameworks to provide climate passports to people from

166. Scott, supra note 47, at 409; McAdam, supra note 162, at 834.

167. Id. at 409.

168. Notwithstanding the important role that domestic measures in destination countries can and
should play, McAdam recognizes that regional refugee conventions also may be well suited to protect
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island countries to ensure their protection.”® Germany has debated issuing
“climate passports” to people at risk of forced migration due to climate change
and whether this passport will give people “citizenship-like rights.””” The most
recent discussions have been about creating a policy concerning a “climate
card,” “climate passport,” or “climate visa” for people in different situations.'”
While the U.S. government has expressed interest in developing legal frame-
works domestically to protect people fleeing from environmental stressors in
their country of origin, the language of the repealed Swedish Aliens Act'”” and
Finnish Aliens Act'® can be very useful. Both these acts can help determine
who is eligible for protection as a climate refugee and what rules will govern
such protection. Even for India, both Sweden’s and Finland’s legislative frame-
work could be used as models for domestic legislations of “climate refugees.”'®!

B.  Lessons from International Human Rights Law

International human rights law also may offer protections for climate dis-
placed persons. Jane McAdam compares the adverse effects of climate change
to the adverse effects of disasters to consider whether principles of refugee law
and human rights law can be used to protect such people.'®? She uses the case
of Ioane Teitiota who claimed protection under refugee and human rights law
because his life in his country of origin— Kiribati—was “becoming increasingly
precarious as a result of insufficient fresh water, overcrowding, inundation,
erosion and land disputes, owing to the effects of climate change and sea-level
rise.”’® The decision of the Human Rights Committee (“HRC”) in Teitiota v.
New Zealand opened pathways for future claims as a climate refugee, but did
not define who can be covered within the concept of climate refugees.'®
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178. Expert Council on Integration and Migration, Climate Change and Migration: What we Know
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179. Aliens Act (2005:716), Ch. 4, § 2 (Swed.) (defining “a ‘person otherwise in need of protection’
who in cases is an alien who in cases other than those referred to [in the provision concerning refugees} is
outside the country of the alien’s nationality, because he or she (1) feels well-founded fear of suffering the
death penalty or being subjected to corporal punishment, torture or other inhuman or degrading treat-
ment or punishment, (2) needs protection because of external or internal armed conflict or, because of
other severe conflicts in the country of origin, feels a well-founded fear of being subjected to serious abuses
or (3) is unable to return to the country of origin because of an environmental disaster”)

180. The Finnish Aliens Act (2004:301), §§ 109, 110 (Fin.)) (granting temporary protection to
aliens residing in Finland who cannot return to their home country of residence due to “massive displace-
ment . . . as a result of an armed conflict, some other violent situation or an environmental disaster,” and
doing so even if there are no grounds under section 87 or 88 (persecution and non-refoulement) for grant-
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In Teitiota, the HRC concluded that climate change could provide a basis to
protect people fleeing from their places of origin due to climate change related
factors.’® It recognized sea level rise as comparable to other natural disasters.!%
In her recent work, McAdam continues to note parallels between protection
needs in the context of both disasters and climate change, stating that “draw-
ing sharp distinctions between the two is unhelpful from a human rights and
protection-oriented perspective.”%

Under the international targets and indicators for the Sustainable Develop-
ment Goals, climate change is measured by government actions to adapt to
and mitigate climate-related disasters and natural disasters, which includes
a broad range of disasters within climate-related indicators.'®® The Teitiota
decision on climate refugees,'® and scholarship by Scott®®® and McAdam,"!
support conceptualization of climate refugees or climate-related displacement
around climate-related extreme weather events and natural hazards.

The Teitiota case also provides a framework to implement commitments to
address climate migration. It offers pathways under which “climate migrants
could seek refugee protections under existing legal frameworks.”? These
frameworks could differ from the refugee framework that is currently insuffi-
cient to cover climate migrants. This case has confirmed that people displaced
across borders due to climate change can be granted protection under hu-
man rights and refugee law if they satisfy certain conditions of these existing
frameworks. These conditions are: (1) If the application of the refugee includes
conflict induced by climate change, and (2) If the application of the refugee
can demonstrate “imminent” and foreseeable threat to “right to life.”> While
the application of refugee law will be limited to situations that are at the cross-
roads of climate change and conflict,” the application of human rights-based
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186. Id. § 29 (stating that, “[tthe Tribunal accepted that, given the greater predictability of the
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protections can be used to protect people whose lives are imperiled due to
climate change and are displaced due to this threat."”

C.  Lessons from the United States for India: Promise and Challenges

The current U.S. framework combines legislative, executive, and judicial
protection for people fleeing sources of environmental disruption.””® The legis-
lative and executive protections are broadly available for those residing in the
United States when an environmental disaster or calamity manifests in the
country of origin of that non-citizen resident.”” These protections are known
as TPS and Deferred Enforced Departure (‘DED”) protections.'”® The fact that
there is a federal agency and authority that can govern issues concerning those
displaced across borders due to a variety of factors, including climate change,
is an example of the good practices institutions can promote to protect people
displaced due to climate change.”” The U.S. regime in this context remains
largely administrative, in contrast to the Indian system.

India currently does not have an institutional authority that governs ref-
ugee-related issues in India.?® Moreover, no institutional design has been
proposed or is in place to govern climate refugees. The U.S. Department of
Homeland Security as one of the agencies that works towards environmental
security in India helps to centralize and coordinate this work.?"!

India is already facing migration of Bangladeshis into the country due
to climate change and rising sea levels.?> However, even with this aware-
ness, the Indian legal framework does not extend support to the Bangladeshi
migrants in India.?®> The Indian federal government engages on the issue
of migration and refugees;?** however, there is no political will to establish
an institution for refugee-related issues in India. Today, the issues of refu-
gees, for example, the issue of protection of Rohingya refugees is handled
by the combination of implementation of a judicial decision by the Ministry
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of Home Affairs.? For other refugees, generally, the existing framework
for the protection of refugees in India is governed by the Ministry of Home
Affairs in India on a case-by-case basis. This happens due to lack of an insti-
tutional structure consisting of a codified standard and procedure that can
be seen in the U.S. system. Due to absence of an institutional design, the
Indian system currently is highly discretionary , where differential standards
may be applied in light of the facts of the case. There is no designated ad-
ministrative unit which is responsible for “refugee status determination” or
other administrative decision concerning refugees. Consequently, there are
no prescribed rules of law and process to apply, to be processed, or to receive
protection as a refugee in India.

The institutional design in the United States can be used to model it ac-
cording to the national circumstances of India and allow a good practice to
be integrated into the Indian regime. There is no doubt that the U.S. model
cannot be transplanted to the Indian system; however, the following steps can
be integrated from the U.S. model: (1) establishing administrative units and
agencies with publicly available uniform standards concerning substantive and
procedural laws that apply on asylum seekers; (2) implementing a mechanism
to appeal the decision taken by administrative agencies concerning asylum and
refugee protection; and (3) incorporating procedures containing non-refoule-
ment and protection of right to life of non-citizens.

Existing law in India can be applied to protect those fleeing their country
of origin due to climate change issues; however, it has not been applied yet.
Under the Constitutionally guaranteed “right to life” protections, a person
fleeing their country of origin due to climate change can approach the Consti-
tutional Courts of India and seek protection that currently exists for asylum
seekers and refugees. Alternatively, the applicants can also approach the Con-
stitutional Courts for an expansive interpretation, while seeking protection
under this rights-based regime. The existing legislative provisions also provide
a small window for applicants to approach the Ministry of Home Affairs in
India and seek protection “on humanitarian grounds” if a person is fleeing
climate change. The Ministry, however, can exercise significant discretion in
either accepting or rejecting the application.

D.  Lessons from India for the United States: Promise and Challenges

Rights-based climate cases in the United States are on the rise around the
country. While this nascent approach to climate change protection is not
enshrined at the federal level as it is in India, the rights-based approach to
climate refugees in India may be transferable to the United States, at least
initially in the courts. One previous climate displacement case in U.S. courts
sought USD $400 million in projected relocation costs for the tiny Native
Alaskan Village of Kivalina. While the Ninth Circuit dismissed the case on

205. See generally Mohammad Salimullah v. Union of India, Interlocutory Application No. 38408
(2021), W.P. (C) 793/2017.
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standing and political question doctrine grounds, a rights-based approach
could gain traction for a similarly situated U.S. Indigenous community on
a U.S. rights-based theory, comparable to the petition currently pending be-
fore the Inter-American Human Rights Commission.?® Rather than citing the
American Declaration, however, the legal foundations of the claim for climate
displacement protection might be found in treaty-based rights or the Federal
Trust Responsibility doctrine.?””

The United States can benefit from India’s rights-based approach to pro-
tect climate refugees. A recent line of strategic climate litigation cases in the
United States that has sought to apply rights-based theories to protect vul-
nerable populations from climate-related harms may enable a rights-based
approach to the protections of climate refugees. In Juliana v. U.S.** the
youth plaintiffs asserted that the Due Process Clause of the Fifth Amend-
ment to the U.S. Constitution should include a right to a stable climate sys-
tem.?® After the U.S. Court of Appeals for the Ninth Circuit instructed the
District Court to dismiss the claim for lack of standing and subject matter
jurisdiction, the District Court allowed the youth plaintiffs to amend their
complaint.?’® However, the Ninth Circuit issued a mandamus order to dis-
miss the claim again.?' Similarly, in Held v. State,*'? another group of youth
plaintiffs asserted that the state of Montana’s climate change exception that
prevented the consideration of climate change impacts in pursuing its fossil-
fuel intensive energy system violated the youth plaintiffs’ right to healthy
environment in the Montana Constitution’s environmental rights amend-
ment.?"> On August 14, 2023, the trial court granted the youth plaintiffs’
request for a declaratory judgment.?'4

The United States can also draw inspiration from the origin and devel-
opment of the right to a healthy environment in India. The original federal
Indian Constitution did not contain a right to a healthy environment, yet en-
vironmental pressures like the Bhopal Gas tragedy and subsequent legal im-
plications pushed the judiciary to read the right to a healthy environment as
a constitutional right. Similarly, in the ongoing atmospheric trust litigation
at the federal and state levels in the United States, courts could read a right
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to a healthy environment and protection from climate change into state and
the U.S. constitutions to enhance protection of climate displaced peoples on
rights-based theories. Similar to India, this process could start with recogni-
tion in the courts through declaratory relief that such rights exist before they
are ultimately enforced, which is the focus of the He/d and Juliana cases that
sought declaratory relief on constitutional rights-based theories.

One challenge of a rights-based framework in the United States is that it
would, at best, only result in piecemeal and incremental protections. The lack
of a federally recognized right to life and right to a healthy environment in the
U.S. Constitution would limit the impact of a rights-based approach. Moreo-
ver, based on the experience of strategic climate litigation cases in the United
States in the past decade, even limited victories in the courts would be rare
and likely would be reversed on appeal in the federal system. In 2023 alone,
the U.S. Supreme Court reversed a longstanding right protected under the Due
Process Clause of the Fifth Amendment?" and rolled back the scope of equally
well-established environmental law protections.?'

A rights-based approach to climate displacement is, however, consistent
with recent developments in environmental governance in the United States.
First, there has been an uptick in the mainstreaming of environmental justice
principles into U.S. environmental governance. Several recent developments
at the federal level in the United States during the Biden administration, in-
cluding the Justice 40 initiative?” and the Inflation Reduction Act,® inte-
grate environmental justice principles into environmental decision-making.?*?
Rights-based approaches to environmental governance are also increasing in
the rise of Earth law in the United States, which includes the rights of Nature,
rights of future generations, and animal rights. Therefore, there is some hope
that a rights-based approach to climate displacement will take hold in the
United States in the near future.

CONCLUSION

The challenge to protect “climate refugees” has many layers. First, it is
difficult to employ consistent terminology to describe the climate migration
phenomenon to ensure maximum protection and minimal stigmatization of
marginalized groups. This article proposes use of the term “climate refugees”
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as an inclusive term to determine who is eligible to protection and under what
circumstances. It suggests that the term should include all persons displaced
across borders due to climate-related factors. These climate-related factors
can then include but are not limited to climate-induced disasters, climate-
induced conflicts, environmental degradation, and natural resource shortage
related conflict.

Another challenge in protecting climate refugees is what sources of law
will apply and through what mechanisms and strategies. While this article
recognizes that international and regional protections have an important role
to play, it argues that domestic law protections in major destination countries
like the United States and India can and should play a significant role in de-
veloping an effective response to this crisis. The existing systems in India and
the United States that are responding to the climate refugee crisis each has
strengths that the other can employ to some degree, and both countries can
learn from other frameworks under foreign domestic law and international law.

The U.S. system offers the advantage of an existing framework of refugee
law that can be applied to protect climate refugees. The system is limited,
however, in its ability to provide a human rights-based approach to protecting
climate refugees, like the system in India. A recent wave of human rights-
based theories in climate litigation in the United States offers some promise
for a limited application of human rights-based principles to the protection of
climate refugees.

The Indian system is currently operating on a rights-based approach de-
rived from the Indian Constitution. The Constitution guarantees the “right to
life” to its citizens and aliens in India, which human rights advocates typically
use to protect migrants and refugees in India by approaching the Supreme
Court of India for their protection. This rights-based judicial approach has
been advantageous in the absence of a refugee law framework in India and
has been used to protect migrants, refugees, internally displaced persons, and
people affected by environmental factors. The United States may benefit from
engaging the rights-based approach system in India. The Teitiota case also
confirms that a rights-based approach can create pathways to protect climate
refugees globally.

India can benefit significantly from the historical and existing refugee law
framework in the United States. The framework provides for centralization,
institutionalization, and coordination among agencies, both locally and feder-
ally, allowing for a more uniform practice for refugee and migrant protection.
India can benefit from institutionalization of refugee protection processes and
prevent irregular migration through its porous borders. Both the United States
and India are destination countries for those seeking refuge due to climate-re-
lated reasons. Therefore, both countries can integrate legal frameworks within
their domestic systems and create norms that are otherwise largely absent from
the global, regional, and local practice to protect climate refugees.



