SpECIAL EDITION, SUMMER 2025

Introduction: Traditional Knowledge and
Property in Moral Communities

Henry E. Smith*

In her article introducing this Special Edition on protecting traditional
knowledge, Carol M. Rose brings some much-needed clarity to the relationship
between traditional knowledge and property.! The relation is not promising:
Rose identifies a pervasive incompatibility between traditional knowledge and
what she calls “modernist” property. To show the uneasy relationship between
traditional knowledge and property, she describes how the case for the protec-
tion of traditional knowledge lines up with three types of scenarios familiar to
property law.? First, when someone from outside a community uses traditional
knowledge to develop a drug, and maybe even patent it, such an act looks like
stealing.? (This presupposes that we can speak of the conversion of intangibles,
which by their nature cannot be possessed: a harbinger of the problems on
which Rose focuses). Second, where outsiders produce items with designs that
imitate and compete with community members’ creations that embody tradi-
tional knowledge, an objection could be framed in terms of unfair competition.
And thirdly, where traditional knowledge involves sacred rituals and lore, pub-
licizing it could be thought of as an invasion of privacy. The question is what,
if anything, law can do to protect traditional knowledge in such scenarios. Is
property or intellectual property up to that task?

Rose largely answers “no” and offers a host of insights into the mismatch
between traditional knowledge and property that runs very deep indeed. Rose
lays bare some of the limits of property law itself that pose challenges in all con-
texts, especially in the case of traditional knowledge. To set up property rights,
we need to know who owns the thing, and what that thing is. In traditional
knowledge, both the “who” and “what” questions are problematic. As for the
“who,” it is often hard to identify an owner where knowledge involves people
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of the past and present, different groups, and groups and individuals whose
interests may diverge. One aspect of property is the need for a subject matter
that is separate from the person, and this is central to tangible property: Cut
hair can be property, but the hair on someone’s head cannot.’ Tangible property
involves physical objects and land that can be demarcated with boundaries, but
intangible property is much harder to delineate. When it comes to the “what,”
traditional knowledge presents extreme difficulties. If anything, traditional
knowledge is even more difficult to separate into an asset than conventional
intangible property like intellectual property. It is part of the very nature of
traditional knowledge that it is not easily depersonalized in this way, at either
the individual or group level. Part of what makes traditional knowledge tra-
ditional is that it is hard to disentangle from the community and its identity.
Sometimes, it is even undesirable to depersonalize it, which might do harm to
the community and its members.

Here is where the strengths and weaknesses of the modernism in Rose’s con-
ception of property come in.° Property rights, not only but especially modern
ones in developed economies, separate assets and designate owners—the what
and who—so that property can be traded. This is often beneficial not just in
terms of getting resources to those who value them but also in heading off
alternative methods of allocation, like violence.

The who and what of property need to be communicated to those on the
other side of the property equation: those who need to avoid violating rights
and those who want to acquire rights. As Rose has argued, even something as
basic as possession is a message: Claims have to be of the kinds that are under-
stood—and accepted—Dby those to whom they are addressed.® Although we
often think of law as being about coercion and property as being about power,
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in an important sense, property is persuasion—communicating claims that are
accepted by others?

So, who is this “audience” for possible property rights in the case of tradi-
tional knowledge? This raises all sorts of questions. In a given society, the set
of duty-bearers is part of the same society. And in some property theories, the
idea of who the “we” is turns out to be central. How so? To begin with, prop-
erty is a group phenomenon. Property theories based on a hypothetical story
about the formation of political community obviously have this character. If
there is a social contract, there is a set of contracting parties.”” Or, if with Kant
we talk of entering the civil condition, there is an important “we” at work here,
however elusive that may be."" Even in less ambitious theories like Hume’s, the
conventions for possession and accession emerge from interactions that occur in
a society, not necessarily from the world at large or some set of ethereal beings.!?
In the real world, property often grows out of custom, and custom arises in
particular communities."

Communities are not given; they are formed. Property is a set of practices
that helps form the community itself. For example, boundary walking helps
form community, and the practice of all kinds of property customs is a social
glue Given this contingency and dynamism, it is no surprise that the bound-
aries of communities are not necessarily static, and membership is not always
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so easy to determine. Moreover, once we know who is in and who is out, we
can ask whether and under what circumstances it makes sense or is even fair
to hold outsiders to the custom of the community.” If whalers have customs
about claiming whales, when should a non-whaler blundering into a whal-
ing situation be bound? Where is the consent? Where is the knowledge? This
problem is especially acute when in rem rights are created: the duties imposed
are non-consensual.

The problem of community needed for in rem rights is controversial enough
within one society or among similar societies. What about traditional socie-
ties and the kind of societies that have modernist property? Some cultures are
into remixing and adapting new ideas from outside, and others would like to
be more secluded, communal, and enduring.’® Whose mixing or nonmixing
norms should prevail, and on what terms?

Property is more likely persuasion if we are in the same moral community.
We might typically think of small groups as moral communities, but general
norms like those of property appeal to shared beliefs about right and wrong in
the large group of those participating, even as “in rem” duty bearers, in prop-
erty law and institutions. Property norms can then—at least aspirationally—
draw on shared cultural background and rest on a shared sense of morality.”
Could community, in that sense, for some purposes, be all of humanity? Maybe,
but the greater the detail, the more likely the relevant community will have to
be narrower. Otherwise, at some point, property becomes coercion.

Property, intellectual property, and theory-associated norms simply do not
answer these more basic questions. Or, if they are taken to furnish answers,
those answers are likely to presuppose a modernist answer, as Rose shows in
detail 8

At the end of her article, Rose mentions other possibilities for protect-
ing traditional knowledge that do not rely so heavily on property and all its
baggage—Dbaggage that includes assumptions about community.”

If property presupposes too much, how about taking inspiration from other
areas of private law? Might one ground the claims of Indigenous communities
to traditional knowledge in unjust enrichment?* Or equitable rights, such that
the right to be compensated would follow information into remote hands and

15.  See Smith, supra, note 13, at 6, 11, 14.

16. To see the hazards here, consider how much social science work is based on undergradu-
ates from North America, Europe, and Northeast Asia, and how those societies are unusual in
many ways. See generally JOSEPH HENRICH, THE WEIRDEST PEOPLE IN THE WORLD: How
THE WEST BECAME PSYCHOLOGICALLY PECULIAR AND PARTICULARLY PROSPEROUS (2020).

17.  See generally Merrill & Smith, supra note 13.

18. Rose, supra note 1, at 93.

19. Id. at 101.

20. Ruth L. Okediji, Traditional Knowledge and Private Law, in THE OXFORD HANDBOOK OF
THE NEW PRIVATE LAW 427, 443—44 (Andrew Gold et al. eds., 2020).



2025 / Introduction: Traditional Knowledge and Property in Moral Communities 79

would bind those with notice??! Take the problem of body parts Rose discusses.?
In Moore, the court held that Moore had no property in his spleen cells—hence
no conversion claim—and allowed only claims for lack of informed consent by
the doctors who had taken the cells for their own research and patenting activi-
ties.”> Among other things, the court was worried about possible conversion
liability on downstream researchers who did not know the provenance of the
cells.?* One could imagine allowing someone like Moore to assert an equitable
claim that would bind the defendants and downstream users unless they were
in good faith.”> Or, going beyond law, as Rose suggests, perhaps we could use
shaming and norms to inculcate respect for traditional knowledge.?

What all these potential modes of protection for traditional knowledge have
in common is some source of morality or morally infused norms outside the
law. Should we be looking to natural law, perhaps along the lines of human
rights law? The rationale would not be scarcity (as it is for regular property), or
even incentives (as is often proposed for intellectual property), but would be a
different kind of moral claim.?”” Likewise, the possibility of unjust enrichment
and equity implicates morality. Whose morality, and where does it come from?
The natural law or human rights solution rests on the idea of universals and a
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community of everyone, both those in groups with traditional knowledge and
those from the outside world who might interact with them.

Is a moral community developing at the international level? Is there some-
thing universal to point to or a consensus that can be expected to emerge?
That is an attractive vision, but we certainly can point to cautionary tales. As
a natural law theorist, GW. Leibniz developed a three-tier system of law (strict
right, equity, and piety, in ascending order), which could serve as a universal
framework.?® However, despite intense theorizing, Leibniz did not succeed in
his general efforts to bring about a reconciliation of religious differences in the
German lands of his day.” Likewise, John Rawls’ theory of justice has inspired
many, but it is subject to a communitarian critique of thin and individualistic
ideas like the veil of ignorance that is highly relevant to traditional knowledge,
which is tied to thick notions of community.”® Although open to a variety of
interpretations, Rawls’ very thin notion of the person behind the veil of igno-
rance would seem to strip away and put into question much of what makes a
society unique, both the private law baselines (including property entitlements)
in developed societies and the norms and values of indigenous communities.’!
Indeed, the question of how, if at all, Rawls’ justice as fairness can extend to
people living in different societies has been a source of difficulty and much
effort.’

If all this is a circle that resists squaring, then Rose’s diagnosis that prop-
erty is not a good fit for traditional knowledge is a robust one. The problems
she identifies are woven into the presuppositions of property. Unless a moral
community of the right sort can be found, property or its absence will, at some
point, be a zero-sum game. Can we maximize persuasion and minimize coer-
cion, and if so, how? The articles in this Special Edition are a good place to start
for thinking about these important and timely questions.
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