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Traditional Knowledge and the Limits of Property

Carol M. Rose*

Indigenous and traditional groups have generated a great variety of creative and inventive
products and processes, collectively known as Traditional Knowledge (“TK”). Modern
travel and communication have opened TK to outsiders, but some outsiders may copy or
otherwise appropriate TK from the creating communities without consent or compensation.
These appropriations lead to several typical grievances analogous to claims of theft, unfair
competition, and violation of privacy. This Article explores whether property law and
especially intellectual property law might remedy such grievances and protect TK for the
communities that create it. Despite its promise, property law has at least two inherent
constraints that affect TK protection: A usable claim to property entails (1) knowing what
the property is and (2) knowing who owns it. TK presents special challenges to finding clear
answers to those demands, given the evolution of TK over time and the contributions of many
unknown creators. Hence, intellectual property law has historically excluded TK, leaving
TK open to exploitation by all takers. Adjustments to intellectual property law may be
Seasible to deal with some but probably not all of the grievances of traditional peoples about
the unjust appropriation of TK.
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INTRODUCTION

Traditional knowledge (“TK”) includes a voluminous array of creative pro-
ductions, processes, and learning—medicines, songs, stories, inventions, dances,
productive methods, foodstuffs, paintings, sculptures, tools, and instruments,
among others—created by Indigenous or longstanding local communities.!
Thanks to modern means of travel and communication, persons from outside
such traditional communities have enjoyed an ever-wider knowledge of their
accomplishments, whetting a laudable curiosity about traditional cultures and
an appreciation of their creativity. But a more questionable side effect is that
outsiders have also copied aspects of TK out of context or have otherwise used
TK for their own purposes without compensation to the original communities
or even recognition of their contributions.

In modern Western law,” the kinds of creative works and practical know-how
apparent in TK might well be protected by the various rubrics of intellectual
property (“IP”)—roughly speaking, through copyright protections for crea-
tive productions, patent protections for inventions or technical processes, and
trademark and trade secret laws to protect against unfair business practices.’
But to date, IP law has provided scant relief against appropriations of TK,
deeming the creations and innovations from TK to be part of “the common
heritage of mankind”—that is, part of an intellectual commons, available to all
for the taking.* Nevertheless, this designation has drawn an increasing chorus
of criticism.> Members of traditional communities, as well as human rights
organizations and other sympathizers, maintain that the originating groups
deserve to have acknowledgment or compensation when TK is appropriated by

1. For brevity, I use the term “TK” to include both practical and artistic or aesthetic matters,
but the latter are frequently described as “Traditional Cultural Expressions” or TCE. See Justin
Hughes, Traditional Knowledge, Cultural Expression and the Siren’s Call of Property, 49 SAN DIEGO
L. REV. 1215, 121618 (2012) (discussing inclusion and naming issues, and dividing the field
into traditional knowledge and traditional cultural expression). Like Hughes, 7d. at 1225, I use
the term “traditional community” to designate Indigenous or local groups.

2. Id. at 1225, 1234, 1240 (using the common term “Western” to describe researchers from
Europe and America, but also to denote legal systems and cultural practices initially devel-
oped in early-industrializing European and American countries but now used internationally,
or simply as synonymous with “modern”). I follow this common terminology for lack of better
language.

3. ROBERT P. MERGES ET AL., INTELLECTUAL PROPERTY IN THE NEW TECHNOLOGICAL
AGE 24-30 (4th ed. 2006).

4. J. Janewa Osei-Tutu, What Do Traditional Knowledge and Traditional Cultural Expressions
Have 1o Do with Intellectual Property Rights? 9 LANDSLIDE 20, 21-23 (2017); Cynthia M. Ho,
Biopiracy and Beyond: A Consideration of Cultural Conflicts with Global Patent Policies, 39 U. MICH.
J. L. REF. 433, 473 (2006).

5. MICHAEL BROWN, WHO OwNs NATIVE CULTURE ix (2008); Deepa Varadarajan, A Trade
Secret Approach to Protecting Traditional Knowledge, 36 YALE J. INT'L L. 371, 379-82 (2011).
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outsiders, or indeed the right to deny permission to copy or use TK altogether,
and they call on reform of IP law as a means to that end.®

Can the introduction of property—and especially IP—protect these crea-
tions for the benefit of Indigenous and other traditional peoples themselves?
That is the question that this Article addresses. Answers, of course, depend on
the characteristics of property regimes generally and IP in particular—both
their possibilities and their inherent limitations.

In this Article, I will begin by briefly describing three scenarios, each illus-
trating a type of issue that traditional groups have faced in establishing or
maintaining control over the group’s past and present creative accomplish-
ments. I will then ask a large question: whether property institutions can help.
I will not say a great deal about whether property (or anything else) should help,
but I will instead focus on the question of whether property can help, supposing
that help is warranted. I will conclude that there is a mismatch between prop-
erty institutions and TK, less serious in some cases but more serious in others,
and I will end with some thoughts about possible remedies for different kinds
of issues, though none will be entirely satisfactory.

I. TRADITIONAL KNOWLEDGE SCENARIOS AND
THEIR DISCONTENTS

Here are some hypothetical examples of problems that might arise as outsid-
ers come into contact with TK that they find useful.

First, a traditional community has long grown and processed a plant that
can reduce blood pressure when eaten, with the processing involving pounding,
heating, and seasoning. A few years ago, an agent of a European, Asian, or U.S.
commercial pharmacology firm heard about the plant. The agent investigated,
learned from members of the community the method for processing the plant,
and then reported back to her firm. The firm’s laboratory staff then established
the plant’s chemical composition, refined the processing method, synthesized
the resulting drug, patented it, and is currently making a considerable profit
from its sales.” Meanwhile, the community that supplied the knowledge of this
plant’s properties and processing gets nothing. The community’s complaint is a
variant of the tort of conversion: “We created this cure, and you stole it.”

Second, upping the ante, the commercial pharmacology firm is now sell-
ing its blood pressure cure globally, including in the area from which the TK

6. Varadarajan, supra note 5, at 380—82.

7. William Fisher describes a real-world example of this sequence of events. William Fisher,
The Puzzle of Traditional Knowledge, 67 DUKE LJ. 1511, 1514-20 (2018) (describing Indigenous
malaria treatment whose active ingredient was found and patented by a French research
institute).
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arose, and the community complains that no one comes anymore for their
plant-based remedy. Here, the complaint is more akin to unfair competition:
“You got the idea from us, and now you are undercutting us.”®

Third, suppose that the plant, once processed, is a part of a ritual practice in
the traditional community and is never traded or given away to outsiders, even
though the pharmacology firm’s agent managed to wheedle the information
out of one community member. The firm, simply by patenting the plant prod-
uct’s chemical composition and refinement process, has revealed it to the world.
Even a sympathetic researcher might reveal such secrets, at no profit to himself,
as in the real-world case of one who photographed and then published pictures
of Hopi ritual dances in the early 20th century?® But by revealing the secret to
the world, the firm (or the anthropologist) undermines the community’s ritual
practice. Worse yet, the community thereafter is inundated with hocus-pocus
New Age imitators.” Now the complaint is somewhat similar to invasion of
privacy: “You are invading our world!”

Obviously, the TK product does not have to be a plant or a pharmaceutical
product; it could be a ritual dance or some other creative matter, such as the
“Dreamtime” motifs in Australian Aboriginal paintings—artworks that relate
mythological symbols in mysteriously evocative styles. Such an episode could
play out as some journalist discovers these artworks and writes articles about
them, whereupon others imitate the artworks in various depictions, including
turning them into t-shirts sold over the internet to pimply white teenagers who
wear them to heavy metal concerts.! Without some remedy, the Aboriginal
creators get nothing, and their important symbols are cheapened.

And so, these are three possible scenarios of encounters between TK and
modernist commercial enterprises.!> All raise the question of whether TK
deserves protection against use by outsiders. There are certainly reasons to
think so,”? but I will not go into those here. Let us simply suppose that there
are indeed good reasons. Instead, this Article focuses next on what property

8. Christine Haight Farley, Protecting Folklore of Indigenous People: Is Intellectual Property the
Answer?, 30 CONN. L. REV. 1, 14 (1997).
9. BROWN, supra note 5, at 11-15.

10. Id. at 21-24.

11.  See Farley, supra note 8, at 8 n.24 (noting widespread copying and sale of products based on
Dreamtime art).

12, For the term “modernist,” see JAMES C. SCOTT, SEEING LIKE A STATE: HOw CERTAIN
SCHEMES TO IMPROVE THE HUMAN CONDITION HAVE FAILED 2-8 (1998) (describing state
actors’ “high modernist” drive to make their domains “legible” through rational, standardized,
and simplified categories and observing that capitalism shares these “high modernist” traits).
While I find Scott’s terminology and analysis very illuminating, I do not entirely share his criti-
cal view of standardization.

13, See, e.g., Ruth L. Okediji, Is the Public Domain _Just? Biblical Stewardship and Legal Protection
Jor Traditional Knowledge Assers, 45 COLUM. J.L. & ARTS 461, 464—68 (2022) (giving reasons for
protecting traditional knowledge through the concept of Biblical stewardship).
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law might do to protect TK, whether in the form of practical products, artistic
productions, or other learning and practices of traditional communities.

I do not want to answer that question with a flat “nothing,” but there are
definitely obstacles that stem from the characteristics of property law, includ-
ing IP law. With that, I turn to property law in general.

II. PROPERTY’S POSSIBILITIES

Particularly in the more economically developed parts of the world, much
has been claimed for the institution of property. Here, I will mention just
three particularly well-known claims about property. First, property is said to
permit self-expression and the articulation of identity, a view that gained many
adherents after Margaret Radin’s 1982 article, Property and Personhood.”* Second,
property is said to promote individual autonomy and independence; adher-
ents of this general view range from liberal thinkers like Charles Reich” and
Hanoch Dagan'¢ to libertarians like Robert Nozick.”” Finally, property is often
regarded as rewarding careful and productive management of resources.'® This
third claim is quite ancient,” but ever since the Enlightenment, theorists like
Jeremy Bentham have elaborated on it, and it has become the most prevalent
modern argument for property and particularly IP.?° That is, the claim is that
property enhances general wealth by encouraging labor, planning, and pru-
dent use of resources as well as innovation and entrepreneurship.?’ One should
add that together with incentivizing labor, property makes possible voluntary
exchange—that is to say, trade—simply by identifying the trading partners.
All this is well-known,?* but I want to emphasize it because trade and com-
merce dovetail with property’s incentives to productive labor. Trade and

14.  See generally Margaret Jane Radin, Property and Personbood, 34 STAN. L. REV. 957 (1982).
For the influence of Radin’s “Personhood” article, see, e.g., GREGORY S. ALEXANDER & EDUARD
M. PENALVER, AN INTRODUCTION TO PROPERTY THEORY 66 (2012) (describing Radin’s per-
sonhood theory of property as “the most influential contemporary property theory drawing
inspiration from Hegel”); see #/so HANOCH DAGAN, A LIBERAL THEORY OF PROPERTY 50 (2021)
(describing Radin’s personhood theory).

15.  See generally Charles A. Reich, The New Property, 73 YALE L.J. 733 (1964).

16.  See generally DAGAN, supra note 14.

17. See ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 30-33, 160, 172 (1974).

18. Jeremy Bentham, Principles of the Civil Code, in THEORY OF LEGISLATION 111-14 (C.K.
Ogden ed., 1931).

19. For example, Aristotle observed that individual property encourages effort on one’s own
things. Se¢ ARISTOTLE, PoLITICs bk. II, ch. 5, { 6.

20. See, e.g., Okediji, supra note 13, at 466 (citing intellectual property’s “utilitarian ration-
ale” as an obstacle to negotiations over TK).

21. Bentham, supra note 18, at 112—14; RICHARD POSNER, ECONOMIC ANALYSIS OF Law 40
(9th ed. 2014).

22. POSNER, supra note 21, at 40.
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commerce make the products of labor even more valuable because commerce
opens access to a greater sphere of people who value those products.?

Parenthetically, this modernist, economically oriented version of property
certainly has many critics, most notably including Jean-Jacques Rousseau and
Karl Marx, who saw property as a high road to hierarchical domination.*
Utopian communities have often severely constrained property or banned it
altogether, on the view that property encourages attention to self-interest that
is incompatible with community.” Nevertheless, property has some weighty
moral claims of its own. Property and trade provide practical lessons in the
respect for the rights of others and practice in making voluntary exchanges as
opposed to taking things by force and intimidation. Milton Friedman, con-
trary to Marx, argued that property and commerce are associated with liberal
democracy because property diffuses power,” but Friedman simply echoes a
view that goes back to the eighteenth century.”

Summing up, at least three major claims are made for the protection of
property—personhood or identity, autonomy, and productivity. These same
claims have been made for IP protection, and all three are at play in hopes
of protecting TK from outsider appropriation. Why, then, is the attribute of
property, including IP, so elusive with respect to TK?

III. PROPERTY’S LIMITATIONS

Property operates within two central requirements: To make property use-
ful, one must know what it is and who owns it. These requirements need not be
detailed or even immediately obvious; on the contrary, it is a virtue of prop-
erty that it reduces cognitive demands in everyday affairs. One can recognize
a farm or a car as someone else’s property without knowing much about the
details. In this way, the what of property need only be of the rough boundaries
of the thing and the who may well be presently unknown but, like the whar,

23. CAROL M. ROSE, PROPERTY Law, HANDBOOK OF NEW INSTITUTIONAL
EcoNoMiIcs, ch. 13, at 1, 9 (forthcoming in 2025).

24.  Jean-Jacques Rousseau, Discourse on the Origin and the Foundations of Inequality Among Men,
in THE SOCIAL CONTRACT AND DISCOURSES 234—35 (trans. G. D. H. Cole, 1950 {1754}); KARL
MARX & FRIEDRICH ENGELS, THE GERMAN IDEOLOGY 52 (CJ. Arthur ed., 1970).

25. See, e.g., NORMAN COHN, THE PURSUIT OF THE MILLENNIUM: REVOLUTIONARY MIL-
LENARIANS AND MYSTICAL ANARCHISTS OF THE MIDDLE AGES 265—66 (rev. ed. 1970); Carol
M. Rose, The Moral Subject of Property, 48 WM. & MARY L. REv. 1897, 1897-99 (2007).

26. See MILTON FRIEDMAN, CAPITALISM AND FREEDOM 7-32 (1962).

27. See JoyCE APPLEBY, CAPITALISM AND A NEW SOCIAL ORDER: THE REPUBLICAN VISION
OF THE 1790s 28-34 (1984) (describing the discovery of a generalized “market” undercutting
need for state ordering).
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discoverable for anyone with an interest.” But even these minimal require-
ments present difficulties for TK.

A.  The First Requirement of Property: What Is It?

When one considers the many things that might be considered property,
landed property is among the easiest to recognize. A fence, a wall, or a post is
enough to signal that someone claims it. There are many ways of identifying
specific landed property, even in informal communities. Cultivation or marks
on trees signal ownership, or owners and neighbors may periodically walk the
bounds. More formally, governmental organizations require surveys and keep
detailed records. These records are especially important if property claims fail
to give off sensory signals or give only ambiguous physical signals, for exam-
ple, passive uses like wildland conservation or neighborhood covenants to limit
building heights.

Intellectual matters, too, lack the physical characteristics that can act as rel-
atively simple signals of ownership claims,? which may be one reason IP was a
latecomer to property law. While IP law mirrors more conventional property in
using signaling methods to establish property claims, IP signals entail greater
specificity in establishing the content that each claim encompasses. In the
United States, copyright requires “fixation”—writing down the story, record-
ing the song—that is, establishing the content of the property claim through
precise legible or sensory signals.’® Patents require formal records embodied in
a detailed written description of each invention.?' Similarly, the surest form of
a trademark requires registration, giving distinctive details to assure that the
mark will not confuse customers about the source of the goods.’? All these
delineations attempt to specify the content and boundaries of the IP claims
precisely. This is not to say there are no ambiguities at the margins; there are
many, as in the geographic reach of unregistered trademarks® or the casuistry
of “fair use” or “transformative works” in copyright.** But those ambiguities
diminish the property-like characteristics of the claimed thing and hence the
protection that property offers.

28. Henry E. Smith, Property as the Law of Things, 125 Harv. L. REV. 1691, 1701-03 (2012).

29. See Susan Scafidi, Intellectual Property and Cultural Products, B.U. L. REv. 793, 800-01
(2001) (discussing greater ability to observe tangible objects than intellectual matters as
property).

30. ARTHUR R. MILLER & MICHAEL H. DaIls, INTELLECTUAL PROPERTY: PATENTS,
TRADEMARKS, AND COPYRIGHT IN A NUTSHELL 326-28 (5th ed. 2012).

31. Id. at 11.

32. Id. at 176.

33. Id. at 172.

34. See generally SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001)
(discussing fair use and parody in the context of the novel THE WIND DONE GONE).
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Thus, even formal IP claims may present challenges to specifying precisely
what the property is, but the ambiguities of TK are generally even more chal-
lenging. What, for example, is included in a Diné weaving design?® Different
weavers do things slightly differently. But if the identification as Diné is linked
to the weavings of a number of different Diné people all weaving in a recogniz-
able style, that fact suggests that the Diné style underlies any individual weav-
ing. But supposing that IP could protect style,*® what is this style? It is certainly
not impossible to identify certain components, but those still leave considerable
uncertainty, particularly when one takes into account that TK evolves over time
and that quite aside from individual variations, eatlier patterns may differ from
current ones.

There are similar issues with other kinds of TK—traditional stories, folk-
tales, songs, types of carvings, or ways of planting, cooking, or healing. Any
instance of TK is likely to have had multiple versions over time, leaving the
contours hazy and making it difficult to say what is and what is not an infringe-
ment. To be sure, conventional IP has “whatness” problems, too. Did or did not
Robin Thicke and Pharrell Williams’ “Blurred Lines” copy Marvin Gaye’s “Got
To Give It Up?”¥ Or is Cole Porter’s “Begin the Beguine” a copy of Arnstein’s
“The Song of David?”* But in those examples, one specific version could be
compared against another. The multiple and shifting versions of TK amplify
the problem of saying what any example of TK is, even as a kind of style. It is
telling that style itself, at least as represented by fashion, cannot be copyrighted
in conventional IP due to its amorphous nature and the potential for protec-
tions to sweep too broadly.”

At some point, someone will undoubtedly attempt to use the new technol-
ogy of artificial intelligence (“AI”) to specify the characteristics of Indigenous

35. Diné is the name used by a tribal group formerly known as Navajo.

36. See C. Scott Hemphill & Jeannie Suk, The Fashion Originators’ Guild of America: Self-Help at
the Edge of IP and Antitrust, in INTELLECTUAL PROPERTY AT THE EDGE: THE CONTESTED CON-
TOURS OF IP 159, 15960 (Rochelle Cooper Dreyfuss & Jane C. Ginsburg eds., 2014) (U.S. law does
not protect fashion styles); ¢f. Annette Kur, Protection for Fashion: The European Experience, in INTEL-
LECTUAL PROPERTY AT THE EDGE: THE CONTESTED CONTOURS OF IP 180, 189-91 (Rochelle
Cooper Dreyfuss & Jane C. Ginsburg eds., 2014) (describing somewhat greater but incomplete
fashion design protection in Europe).

37. See, eg, Jan Caramanica, It’s Got a Great Beat, and You Can File a Lawsuit to
Ir, NY. TiMEs (Jan. 6, 2020), https://www.nytimes.com/2020/01/06/arts/music/pop-
music-songs-lawsuits.html [https:/perma.cc/H29D-R4H9Y, Ben Sisario, The ‘Blurred
Lines Lawsuit Scared Songwriters. But Its Time May Be Up, N.Y. TIMEs (Mar. 24, 2020),
https://www.nytimes.com/2020/03/24/arts/music/blurred-lines-led-zeppelin-copyright.
heml [https:/perma.cc/ VN4F-DX9BY (describing later cases favorable to purported infringers).

38. Arnstein v. Porter, 154 F.2d 464, 468-70 (2d Cir. 1946). The song names are given in
the district court opinion in Arnstein v. Porter, 1945 WL 6897, at 1 § 4 (S.D.N.Y. 1945).

39. See Hemphill & Suk, s#pra note 36, at 159 (no copyright protection of fashion); Kur, supra
note 36, at 181 (same).
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modes of art, music, medicine, and other TK matters. But if so, the answers
may well be rather generic*—or if not generic, then probably controversial,
given the dependence of AT’s outputs on its training materials and the possibili-
ties for overreach in those materials.

But let us suppose for a moment that it is possible to define a TK style with
some specificity and protect it with a new type of IP. One might ask whether it
is desirable to do so for the people who today continue the traditions created by
their predecessors. Evolution over time is an important aspect of TK: Narrators
may alter the stories, artists may invent variations on handed-down designs,
and inventors may tweak the old ways in a manner that defies any sharply
drawn delineations of a TK style. Specific definitions of TK reduce a group’s
ability to protect the changing character of tradition-based creative productions
on the one hand or to include amorphous kinds of TK on the other. Yet TK
that protects too broadly creates another problem. William Fisher points to the
examples of evolving, hybridized versions of Kente cloth and tango dancing
to argue that groups beyond the originators also make valuable contributions;
overly broad TK protection could reduce the possibilities for such innovative
hybridized evolutions.”

Parenthetically, this issue of alteration and change appears to me to show a
difference between property in creative or inventive matters on the one hand
(whether TK or not) and more physical property subjects on the other hand,
especially land. Ordinarily, formal IP requires fairly specific details about the
content of the things patented, copyrighted, or trademarked; otherwise, IP
products could not easily be bought, sold, or licensed because market partici-
pants would not know what they were buying, selling, or licensing.”> But that
specificity requirement renders IP’s protection somewhat inflexible. Batman’s
character may change over time and retain trademark protection, but the char-
acter must remain recognizable as Batman and not, say, Spider-Man.

For the Batman character to be considered as IP, the law requires some spec-
ificity with respect to features—clothing, color combinations, mask, types of
actions, and so on. By contrast, property in land can be open to commerce with
no more specification than the boundaries. So long as the owner obeys the con-
straints of nuisance and land use law, she can make any alterations she wishes
within those boundaries. She can tear down the house, build a new one, start a

40. The author fed some questions to ChatGPT about identifying Navajo (Diné) weavings,
but aside from information about natural materials and upright loom weaving, the answers
were not specific, and they directed the seeker to cultural research and consultation with the
Navajo nation.

41. Fisher, supra note 7, at 1559—64; see also BROWN, supra note 5, at 220-22 (lauding
“hybridity” of Indigenous culture and giving examples, including Indigenous peoples’ versions
of polka and reggae).

42, See supra text at notes 29-34.
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vegetable garden, plant for wildlife habitat, and on and on; or if she prefers, she
can sell to someone else who has the same liberty to do something altogether
different with the land. When landed property ownership does add specific
constraints on the content within the bounds, most notoriously the private land
use controls in planned subdivisions, those constraints may freeze alterations by
current owners, limiting the bidding pool of new purchasers and, in the worst
case, leading to a kind of land use sclerosis.”® Thus, while land does need mini-
mal boundary specification to be available to commerce and to partake in the
dynamism that commerce brings, greater specificity as to content narrows the
options for dynamic changes in land use. By comparison, intellectual matters
cannot enjoy wide markets at all without relatively detailed content specifica-
tion, but that essential specificity comes with a price tag of limiting alteration,
except insofar as substantial alterations themselves are specified, as in added
improvement patents.’d No wonder, then, that major IP categories have time
limits on protection—and no wonder that many think that existing IP dura-
tion is too long.®

And no wonder, too, in the case of TK, that some are concerned that IP pro-
tection could undermine the ever-emergent character of TK creativity.* This
would be especially problematic if IP protection for TK were to be permanent,
rather than time-limited as is the case for ordinary IP. There is certainly a case
for some kind of permanent protection of TK, given that the traditional groups
from which TK originated have long histories and, one hopes, long futures.
But protection via property is in tension with TK’s evolving creativity because
property in intellectual matters requires specification.

Summing up, then, to say that something is property entails being able to
say what it is. But even more than the intellectual productions that receive
IP protection today, it can be hard to answer the question of what identifies
something as TK. Beyond that, even supposing that some current intellectual
matters can be identified specifically as TK, that very specificity could under-
mine the evolving character that helps to make TK so distinctively attractive.
TK, then, is in serious tension with this important limitation on property: One
must be able to know what it is.

43. ROBERT C. ELLICKSON, AMERICA'S FROZEN NEIGHBORHOODS 154-57 (2022).

44. The proliferation of intellectual property claims has raised concerns about
“anticommons”—claims so numerous and diverse on an asset that it cannot be assembled into
a whole. See Michael Heller & Rebecca Eisenberg, Can Patents Deter Innovation? The Anticommons
in Biomedical Research, 280 Sc1. 698, 698-71 (1998); ¢f- Justin Biddle, Tragedy of the Anticommons?
Intellectual Property and the Sharing of Scientific Information, 79 PHIL. ScI. 821, 830-31 (2012) (cit-
ing studies for and against the thesis, concluding that the matter is still undecided).

45. See, e.g., Eldred v. Ashcroft, 537 U.S. 186, 242—43, 248-57 (2003) (Breyer, J., dissenting)
(arguing against copyright time extension); LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE
OF THE COMMONS IN A CONNECTED WORLD 107, 251-52 (2001) (same).

46.  See Fisher, supra note 7, at 1559—64 (noting creativity losses from lack of openness).
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B.  The Second Requirement of Property: Who Owns 11?2

In classical economic thinking, property is often praised for its ability to
encourage people to invest labor in resources.” But property also has two other
very important economic functions: first, to deter conflict over resources and,
second, to permit those resources to be bought and sold in commerce. Property
serves these ends by specifying who is entitled to claim any particular thing.
Thus, for any given thing to function as property, it must be possible to answer
not only the question of what it is but also a second question: Who owns it?

Like the what-it-is requirement of property, this owner-identifying require-
ment comes into conflict with TK. Labor, or especially creation, is often con-
sidered a basis for property claims. In TK, however, there are often many
contributors, both present and historical, and indeed, the original creator(s)
may well be lost in the past, like the originators of the stories recounted in
Grimms' Fairy Tales.®® Terraced agricultural plots in pre-Columbian Peru
owed their productivity to the intense communal planning and labor that went
into the common irrigation systems.” Who could claim to own that know-
how? Agricultural land in medieval and early modern England was at times
worked by individuals and at times turned to common grazing.’* Who could
claim ownership of the rotation idea?

One might say in such cases that the owner was the group as a whole. Ordi-
nary property law can certainly recognize a group as an owner, for example,
a partnership or a corporation, but with TK, a specific group can be diffi-
cult to identify, particularly where different groups make claims to TK.
Anthropologist Cori Hayden recounted the experience of well-meaning bio-
logical researchers who went to rural Mexico looking for potentially useful
medicinal plants; the plan was to get permission from the groups that had
discovered and developed each plant’s curative qualities and then compensate
the group or groups accordingly’® But news of their negotiation efforts got
around, and the researchers found themselves barraged by the very charges
of bio-piracy that they were attempting to avoid, coming from NGOs, intel-
lectuals, and traditional healers; the uproar caused the effort to collapse.?
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Meanwhile, other researchers, wary of this kind of turmoil and welter of con-
flicting claims from different traditional communities, turned to a different
method of collection: They went to local fruit and vegetable markets, asking
the vendors about the uses of the various plants.”® Turning to markets was a
way to bypass what property theorists call an “anticommons™* but the market
route also eliminated the plan to compensate communities for their special
knowledge and husbandry of plant varieties. The compensation scheme floun-
dered on what Hayden described as the “key question” in prospecting: “Who
should be entitled” to the resources that might produce new kinds of value?”

TK is by no means the only type of intellectual production in which it seems
fanciful to seek a single originator to whom ownership might be attributed.
With many, if not most, creative or intellectual efforts, many persons or groups
may contribute. Shakespeare’s work with the Globe Theater can easily be cited
as an example of the proposition that the plays are a group artwork, as opposed
to the product of Shakespearean genius alone. In the late 1980s, as critiques of
copyright became more prevalent, IP scholar James Boyle used the example of
Shakespeare to complain about IP’s obsession with finding what Boyle called
the Romantic Author, the sole creator or inventor of some important intellec-
tual achievement.>®

Boyle was undoubtedly right that creative works very often derive from col-
lective efforts, but as a form of property, IP has its own imperatives. I would
suggest that IP’s quest for a single author has never been Romanticism; on the
contrary, it derives from a quite unromantic aspect of property. The point of
identifying someone or some group as the owner is to make the product avail-
able for grubby old commerce, so that someone can sell it and someone else
will know from whom to buy it. Modernist property aims at commerce, but
commercial availability of anything entails identifying some limited recogniz-
able entity as the owner. In turn, identification of a particular owner necessarily
means giving up on recognizing the full complexity of creative contribution.

Parenthetically, when property is not much involved in commerce, it may
well admit much more complex recognition of claimants. Stuart Banner has
described the fraught issues when nineteenth-century English settlers wished to
purchase land from New Zealand’s Maori residents.”” Before the settlers’ arrival,
landed property changed hands very seldom, and many individuals had varying
claims on any given parcel—for example, one claiming the bark, another the
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roots, and a third the leaves of a particular plant—and in addition, a local clan
leader had to approve any change of ownership.’®® Would-be English purchasers
were thwarted by this complexity (until colonial authorities changed the law),
but the situation is a reminder that wide transferability requires a limited set
of relatively simple ownership arrangements.”” Simplifying measures can have
adverse consequences, however. From the eighteenth-century Enclosure move-
ment in England to modern land titling programs in less-developed areas, pro-
grams to simplify land transfer have ignored complex layers of informal claims
like gleaning, wood gathering, or participation in village festivities.®

In sum, a major limitation of modern property institutions derives from
their promotion of trade and commerce; trade and commerce entail the ability
to find or define an owner or specific set of owners—something often not feasible
with TK. In defining a specific owner, whether an individual or group, prop-
erty law undergirds alienability but at the cost of ignoring complex traditional
claims and undermining respect for them.

This is not to say, however, that modernist property’s tendency to slice away
complexity is all to the detriment of members of traditional groups. An impor-
tant Australian case of 1994, Bulun Bulun v. R & T Textiles," might make some
observers think twice. The case involved one of those Aboriginal “Dreaming”
paintings that have so captured the attention of a wider Australian public.
Bulun Bulun was an artist who produced such “Dreaming” paintings, but his
clan group claimed that the work was subject to the authority of the clan
because it depicted their traditions. For that reason, they argued, the clan
group should have a say in the copyright infringement case concerning the sale
of a particular painting. The clan group won their claim, and in this particular
instance, the artist agreed with clan leaders.®”> But from a modernist property
perspective, the case gives reason to pause. The clan’s claims could easily mean
a loss of autonomy, and income, for an artist.®® Outsiders are unlikely to know
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the relationships between individual artists and clan groups, but there is no
reason to think that clan leaders are always in accord with their clans’ artists.

The relationship between the artist and clan is worth mentioning because, as
described earlier, a whole array of property theories stress that a major function
of property is to protect autonomy.** An autonomy perspective, however, is not
necessarily friendly to group claims on individuals’ works in traditional styles
unless, of course, one thinks of autonomy as group autonomy. More generally,
while individual creators may well consider their own identity as linked to the
groups to which they belong, group property claims can create some tension
with individual autonomy and with a liberal ideal of individual self-direction.”
That tension can affect creativity as well, insofar as the group insists that art-
works have to stay within certain prescribed bounds, although, of course, the
boundaries themselves could be a spur to creativity, as with the composition of
poetry within the bounds of the sonnet or haiku form.

Summing up so far, I have suggested that conventional versions of modern
property have a number of points of friction with TK. That is because modern
property, linked as it is to commerce, requires that a property claim be able to
define what the property is and who the owner is—and if the owner is a group,
just who belongs to the group or speaks with authority for the members.

Insofar as TK does not allow for those definitions easily, it is far too easy
to relegate TK to the public domain, up for grabs by anyone who wants to
appropriate it for whatever purposes. That means that no compensation or even
recognition goes to the traditional creators or their descendants, and possibly
also means that matters they wish to maintain in privacy are exposed to the
public at large. This is, of course, the route that has heretofore been taken by
formal IP law. But there are other aspects of IP too that raise obstacles for TK,
particularly focusing on the duration of protection, but implicitly concerning a
conflict between the goals of TK protection and conventional IP.

C.  Further Limitations of Intellectual Property: Can It Be Permanent?

Traditional communities generally wish to maintain their control of TK for-
ever as a link to ancestors in prior generations and descendants in the future.®
But IP is not designed for forever. Much although not all of IP lasts only for
limited periods, and at the end of the designated periods, IP falls into the public
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domain. Indeed, many academics and would-be IP users call for considerably
shorter time limitations on IP protection, arguing that the current durations
far exceed what is needed to encourage creators and inventors.” This is espe-
cially the case for copyright, where under current law, the protection of an art-
work, novel, or piece of music might keep the work out of the public domain for
more than a century.®® The critics of these long durations implicitly reflect the
view that augmentation of the public domain is the purpose behind IP in the
first place: IP encourages creators and inventors by protecting their work from
free riders for a time but with the ultimate goal of increasing the intellectual
material available to all for further experiment and development.® Proponents
of TK protection, on the other hand, have a different goal: the maintenance
of control by a group over its past, present, and future cultural achievements.
Trade secret and trademark law, two segments of IP law concerned with
unfair business practices, do not have definite time limits and thus, in theory,
they might serve the aim of permanent control.” However, while legal pro-
tection in these areas can last indefinitely, their formal requirements are not
entirely suited to the protection of TK. A protected trade secret is generally
something of commercial value that the holder has made reasonable efforts to
keep secret; if courts or legislatures take a relaxed view of commercial or eco-
nomic importance—or make what Margo A. Bagley and Justin Hughes call
some “modest tweaks”—trade secret might be useful to protect some aspects
of TK, like a group’s secret ritual practices.”! But even with such tweaks, trade
secret law does not protect against independent discovery, so that this category
is much less useful to protect against, say, jewelry designs or other matters that
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can be readily observed or reverse-engineered, or to prevent other groups from
divulging similar or identical practices.”

As to trademark, this part of IP law aims at preventing consumer con-
fusion about the origin of products or services; the marks themselves can be
extremely varied, including slogans, symbols, product shapes, and even colors,
but they normally must be used to identify products and services in com-
merce> The required link to commerce, however, along with the expense
of registering trademarks formally, limits their usefulness for much TK.*
Moreover, even if registered, trademark law protects the mark itself as a des-
ignation of origin, and not the goods and services so identified, although the
distinction can become blurred, particularly in the case of distinctive design.
The idea behind this separation of the mark from the product or process, how-
ever, connects trademark to more conventional IP’s aim of expanding public
knowledge: The separation aims to keep trademark from giving some goods
or services the monopoly power of patent or copyright without meeting the
criteria or time limitations of those categories.”

This is not to say that trademark law is useless to TK, any more than trade
secrets law is useless; some argue that traditional groups can deploy trademark
law defensively, preventing or nullifying others’ efforts to suggest that their
products have some connection to those same groups.”” Trademark recognition
of geographical designations too could offer some space for certain traditional
products.’® Thus like trade secrets law, trademark law has some potential wig-
gle room for TK protection. But the formal requirements and general practices
of these legal areas still reflect the drive of conventional IP against monopoly
control of knowledge and creative work, and toward time limitations and ulti-
mate public disclosure. These characteristics of IP add hurdles for TK that add
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to the fundamental issues of property discussed above; that is, property only
functions when it is reasonably clear what the property is, and who owns it.

IV. THE TRADITIONAL KNOWLEDGE SCENARIOS REDUX

At this point, I return to the several general types of complaints raised by
traditional communities about the absence of protection for TK and raise the
question of whether property law and specifically IP might assist, and if so,
how.

The first type of complaint was, in effect: “We were robbed. You took our
intellectual products and processes without our consent or compensation to us.”
An analogy to this complaint is the now well-known story of Henrietta Lacks,
an African American cancer victim in the early 1950s, whose cancer cells were
developed into a highly successful cell line for medical research.”” Neither she
nor her family knew about this appropriation for decades, but the story gradu-
ally became known, particularly after it became the subject of a widely-read
2010 book.® Thereafter Lacks’ descendants demanded and received a settle-
ment from the firm manufacturing the cell line, and Lacks herself became the
subject of an array of substantial posthumous honors.?!

A similar story is well-known to law professors: the 1990 case of Moore v.
Regents of the University of California, in which a leukemia patient sued because
his cells had been taken without his knowledge and then used to create a com-
mercial cell line.®?> Both the Lacks family’s and Moore’s claims were of a type
that IP scholar Wendy Gordon has called restitution,® although it might better
be called conversion. Both claims suggest the wrongful taking of something
from the respective patients. It was not as if either Lacks or Moore was going
to do anything with the thing taken, but in each case, it was theirs—that is,
their property.

Might property law then assist with analogous claims about TK? The out-
come of the Moore case suggests not. Unlike the Lacks controversy, Moore came
to trial, and while the California court majority recognized Moore’s claim
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based on lack of informed consent, it rejected his claim to any kind of property
right in the product developed from his cells.®* This does not necessarily mean
that a TK property claim would fail; the California court’s decision may have
stemmed from a reluctance to treat body parts as property, which would be
unlikely to be at issue in a TK claim.®

But even if Moore had recognized property claims in body parts, the analogy
to TK might still not hold up well. Body parts come from some identifiable
individual, and thus it is easy to identify what they are and who claims them.
This is not so certain with TK, given the multiple contributors over time.
It might be possible for agencies of the state to intervene, as in India’s pro-
gram creating an inventory of Indian TK.% Perhaps with appropriate tweaks to
international IP law, consent and payment might be demanded for subsequent
uses of TK. Practically speaking, however, compensation to traditional groups
might still be fraught. The inventory itself could be rather rough and ready on
what the TK is and especially rough and ready on distributing funds back to
the originator groups.’” Instead, a national listing project might be aimed sim-
ply at preventing foreign patents and promoting domestic production of some-
thing like generic drugs. This is not to say, however, that a national or other
governmental listing would be useless in setting the stage for consent and com-
pensation if there were an administrative schedule of criteria for what counts as
TK and who owns it, and, of course, a method of measuring compensation.®®

The second type of complaint runs as follows: “Not only did you take our
intellectual productions, but you created serious competition by selling inau-
thentic copies, and you undermined our reputation with your fake junk.” One
would expect to see this kind of complaint with artworks, though perhaps
elsewhere too, as with exercise routines based on traditional practices. Here,
the complaint is not so much robbery or conversion but rather unfair competi-
tion and the loss of commercial opportunity. In such cases, the property pros-
pects are more promising. IP is aimed in large part at commercial opportunity,
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and this kind of claim might well be served by adjustments to certain kinds
of IP, especially the trade secret and trademark law discussed above. Another
possible approach, now a part of U.S. trademark law, could be certification
marks—something like a seal of approval akin to Good Housekeeping or
Kosher designation.® A traditional group might use such a certification pro-
cedure to identify what comes from the group and who counts as the owner
or owners. Certification, too, has some challenges, of course; a group might
overstate what its TK is, perhaps necessitating some kind of disinterested third-
party approval. But on the whole, an unfair competition complaint is easier to
imagine as falling within an IP regime. Such IP status might also bolster con-
sumer education, simply by expanding the opportunities for traditional groups
to voice their concerns.

The third type of complaint is much more difficult to imagine in an IP
regime. Roughly speaking, it goes like this: “You told outsiders about practices
that are central to our identity and that were never intended to be disclosed
to non-members.” The relevant TK is likely to involve prayers, songs, dances,
or cultural practices, which the group wishes to distribute only to its mem-
bers. The group aims to keep this knowledge secret and not to let the outside
world know about it, even if outsiders would pay for it. Thus, this grievance
complaint does not concern theft (though a kind of theft may be involved), nor
does it concern unfair competition. Rather, the objection is a matter of dignity
and identity—a violation of privacy in the form of disclosure of confidential
information.

In demanding secrecy of this kind, the traditional group’s interest runs
contrary to the usual function of modernist property to promote commerce
and to the usual function of ntellectual property to expand knowledge. The
group’s interest is anti-commerce and anti-information. In IP, trade secrecy
would appear to offer certain analogous protection, but trade secrecy is, after
all, chiefly about #ade and about protecting business secrets from free riders so
that the business itself can continue to be a market player—not so the tradi-
tional group that wants simply to keep its TK to itself.

The only answer to this kind of plea may be just old-fashioned secrecy.
Refuse permission to outsiders to come to the dances. Especially refuse permis-
sion to anyone with a camera and recording equipment. Tell a lot of tall tales
to throw interlopers off the track. Do not tell anthropologists anything either,
no matter how genuinely interested they seem, because they will spill the news
and the TV cameras will follow.

Is something lost by these secrecy tactics? Yes, something is lost, at least to
the rest of the world, just as something was lost to the rest of the world when
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the Stradivarius violin makers went to their graves with their secrets about how
to make their instruments® But at least the Stradivarius violins are in com-
merce (in very limited numbers!), and modern violin makers can continue to
try to unlock their secrets®" When traditional communities guard their secrets
intensely, their TK is but a shadow to everyone else. The loss to the rest of us
may be a gain to the traditional community, however, in the form of maintain-
ing an ongoing identity.”?

Having said all this, a somewhat cynical observer might see the first and
third of these claims, that is, conversion and privacy, as sliding at times into
the second claim: commercial opportunity. This could happen if a traditional
group is somewhat more relaxed about sharing knowledge of its cultural prac-
tices, and as outsiders’ uses illustrate new possibilities and new markets for
TK. The Haka war dance of the New Zealand Maori gives an example of the
possibilities. With appropriate legal protections, the clan or iwi would fully
control the dance and decide who can and who cannot use it and how. Past
controversies show that it would be all right for the New Zealand rugby team,
the All Blacks, but not all right for Fiat’s auto advertisements.”

The iwi might well have better compensation prospects from an auto ad, but
that thought points to another important point: There is a tradeoff between
money and meaning. Getting more money usually requires opening up what
one has to a wider bidding pool; thus, generally speaking, the more money,
the more dilute the meaning, at least insofar as meaning is tied to a particular
group’s identity. To give an example, some years ago, I attended a conference at
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which one speaker lamented the dilution of the meaning of Kwanza, as blue-
haired white ladies from the suburbs attended the celebrations, often wearing
some variation of Kente cloth. But those outsiders are customers for the jewelry,
the greeting cards, and the textiles, as is now illustrated by the wide distribu-
tion and variety of Kente designs*

As I said at the time, I am that blue-haired white lady with a Kente cloth
scarf. I am also the white lady who once cluelessly bought a T-shirt with an
Australian Aboriginal Dreamtime painting knock-off. But I soon learned the
significance of the design, and I never wore the T-shirt again, so I like to think
that I am educable about the respect due to traditional practices and products.
On the other hand, my respect could have meant that I refrained from buying,
even if the proceeds had compensated the Aboriginal creators—and there is
the tradeoff.

CONCLUSION

Modern property institutions require the ability to define what any given
article of property is and to designate who the owner is, but those require-
ments run into many problems with TK. Not all are insoluble, but solutions
may depend on doctrinal modifications and perhaps intermediate institutions
to arrive at rough approximations of the what and the who of property in TK.
Moreover, it may be that, in order both to protect TK as a link to identity and
to reward current makers, methods other than or in addition to property may
be needed, including not only new legal categories, but also changes in the cul-
ture of the neighbors of traditional communities. Examples of other informal
methods might be the self-help of secrecy and the shaming of unauthorized
imitators. But perhaps most important is a growing worldwide ethos of respect
for the accomplishments of artists and inventors whose work today draws on the
work of their own previously underappreciated communities.
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