VOLUME 58, ONLINE JOURNAL, SPRING 2017

Continued Debate Over the Crime of Aggression:
A Supreme International Irony

Donald M. Ferencz'

The common sense of mankind demands that law shall not stop
with the punishment of petty crimes by little people. It must also
reach men who possess themselves of great power and make
deliberate and concerted use of it to set in motion evils which
leave no home in the world untouched.

Robert Jackson, 21 November 1945'

With these words, the Chief of Counsel for the United States opened the case
for the Prosecution at the International Military Tribunal at Nuremberg (IMT).
The IMT’s ground-breaking judgment of October 1, 1946 held Nazi leaders
personally to account for war crimes, crimes against humanity, and crimes
against peace—and indelibly branded aggression as “the supreme international
crime.””

Within days of the verdict, Robert Jackson reported to the President of the
United States that “[n]o one can hereafter deny or fail to know that the principles
on which the Nazi leaders are adjudged to forfeit their lives constitute law and
law with a sanction.” Yet, despite such ardent pronouncements, the IMT was a
court of limited jurisdiction and, without broader global endorsement, its
judgment might have fallen short of commanding universal recognition as
binding law. For this reason, the United States advanced its consideration by the
United Nations, where, on December 11, 1946, the General Assembly
unanimously affirmed the principles of the Nuremberg Charter and judgment and
directed that work begin on formulating these principles within an international
criminal code.” Such affirmation has been cited by both courts and commentators
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as having stamped the judgment with the expected imprimatur of customary
international law.

Notwithstanding the fact that it took the U.N. only seventy-one days to affirm
aggression as a customary law offense, today, almost seventy-one years later, it
remains a crime in legal limbo. Though the International Criminal Court (ICC) is
technically vested with jurisdiction over the crime of aggression, it is, as yet,
powerless to exercise such jurisdiction.® But that may soon change.

In 2010, at an ICC Review Conference held in Kampala, Uganda,
amendments to the Rome Statute were adopted by consensus which could allow
the Court’s aggression jurisdiction to be activated as early as 2017.” Ironically,
those most responsible for having elevated the crime to its current status within
customary international law are in no rush to see that happen.®

At Nuremberg, it was the United States that pressed for including aggressive
war-making as an indictable offense.” The Charter defined “crimes against peace”
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as the “planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties, agreements or assurances, or
participation in a Common Plan or Conspiracy for the accomplishment of any of
the foregoing.”'” It went on to specify that “[1]leaders, organizers, instigators and
accomplices participating in the formulation or execution of a Common Plan or
Conspiracy to commit any of the foregoing crimes are responsible for all acts
performed by any persons in execution of such plan.”"’

While customary law covers only wars of aggression, the Rome Statute
criminalizes a litany of specific state acts of aggression involving uses of armed
force which, as to their “character, gravity and scale constitute[] a manifest
violation of the Charter of the United Nations.”'? Although the Statute, therefore,
may appear to straddle a customary law divide between wars of aggression and
mere acts of aggression, the “manifest violation” threshold may reasonably be
expected to limit aggression prosecutions, other than for substantial breaches of
the peace."”

The acts specified in paragraph 2 of Article 8 bis of the Rome Statute are
identical to those set forth in Article 3 of the Definition of Aggression adopted in
General Assembly Resolution 3314 in 1974.'* As to the character of the
prohibition of conduct proscribed by Article 3 of the 1974 definition (relating to
“the sending”. . . of armed bands, groups, irregulars or mercenaries”)," the
International Court of Justice opined in 1986 that such prohibition “may be taken
to reflect customary international law.”'® This characterization was made outside
the scope of a criminal prosecution, but it is, nonetheless, of interest with respect
to the question of whether the Rome Statute’s aggression provisions parallel
those of customary international law. Yet it is a question which, in the end, may
be relatively academic: Any prosecution before the ICC will necessarily rely
primarily on the authority of the Rome Statute itself, rather than on principles of
universal jurisdiction or of customary law."’
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I.C.J. 14,103, 9 195 (June 27).
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In Kampala, the Assembly of States Parties resolved by consensus “to
activate the Court’s jurisdiction over the crime of aggression as early as
possible.”'® Now, in 2017, the parties are finally in a position to do so.'” Whether
their stated resolve was based in rhetoric or in reality should soon be fairly
obvious.

Evidence, it may also, “where appropriate,” consider secondary sources of law, including
principles of both international and national laws.

'¥ See International Criminal Court, Assembly of States Parties, Review Conference, The
Crime of Aggression, ICC Doc. RC/Res.6 (June 11, 2010).

' Since thirty State Parties have already ratified the amendments, all that remains for their
activation is their re-approval by the ASP. See Rome Statute, supra note 6.



