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Courts Without Separation of Powers: The Case of
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Like courts everywhere else, socialist courts are tasked with settling disputes. Their decisions are backed
by the force of law. But unlike courts everywhere else, socialist courts are also required to support official
ideology and policies. They are subject to legislative supervision and party leadership in the performance of
their duties. The repudiation of the notion of separation of powers and the instrumental conception of law
are conventionally taken to be defining—and defective—aspects of socialist legality.

But the political accountability of socialist courts could also be empowering. Because socialist courts
answer, in theory, to the party and the people, they have the warrant and duty to contribute to the orderly
administration of society. Constitutional scripture does not probibit socialist courts from venturing beyond
the confines of adjudication to address issues not presented for resolution.

We study how courts in the world’s largest socialist regime intervene in policy domains ranging from
public health to education to crime by making judicial suggestions. These suggestions identify issues that go
beyond the legal questions raised by a case and may be directed to private actors like business enterprises
and public entities like governmental agencies. Though not binding on their recipients, judicial suggestions
are often acknowledged, sometimes adopted, and have occasionally even precipitated legal reform.

Our exploration of judicial suggestions in the People’s Republic of China illuminates a function that is
available to socialist courts because of their political subordination to the party-state. More broadly, the
approach exemplified bere steps outside the rule of law and judicial independence paradigms to examine
how constitutional doctrine shapes the boundaries of institutions, thereby contributing to a more complete
understanding of socialist courts and the roles that courts might usefully take on in a world without
separation of powers.
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INTRODUCTION

In the Western liberal tradition, the judiciary is imagined as the guardian
of liberty, a bulwark against the arbitrary exercise of power. Sheltered from
the ebb and flow of everyday politics, courts resolve disputes impartially
according to law and keep the other branches of government in check.! In
the evocative words of Thomas Fuller, “[ble you never so high, the Law is
above you.”? In contrast to Western liberal democracies, socialist regimes
are governed by vanguard parties on a mission to revolutionize society and
economic production. In a socialist regime, “the role of the party is to com-
pose and arrange the music”; “[t}he task of the . . . state is to play the music
as well as make certain that everyone dances to it.”> “Law embodies the
State’s and the Party’s directives for societal progress,”® and courts transmit
these directives. Courts serve the party-state; they do not call it to account.
“A socialist figure of justice would not be blindfolded, but seeing, and she
would show the way with outstretched arm and pointed fingers.”>

Is it conceivable then for socialist legal systems to have the rule of law?°
Do they realize it? The answers, it seems, depend on whether we are invok-
ing rule of law in its thin, procedural sense, sometimes also called rule-by-
law, or whether we are speaking of substantive limits on governmental
power, the preservation of spheres of liberty that even the sovereign cannot
transgress, that is, rule of law in its thick sense.” How about judicial inde-
pendence? Is judicial independence possible in socialist legal systems? Is it
practiced? Again, answers seem to turn on how judicial independence is

1. Se, e.g., Tom BinguaM, THe Rute oF Law 60-65, 90-96 (2010); Brian Z. TAMANAHA, ON  THE
Rute or Law: History, PoLiTics, THEORY 52, 92 (2004); Christopher M. Larkins, Judicial Independence
and Democratization: A Theoretical and Conceptual Analysis, 44 Am. J. Compar. L. 605, 611 (1996).

2. THOMAS FULLER, GNOMOLOGIA: ADAGIES AND PROVERBS; WISE SENTENCES AND WITTY SAY-
INGS, ANCIENT AND MODERN, FOREIGN AND BRITISH 35 (1732).

3. MARY A. GLENDON, MICHAEL W. GORDON & CHRISTOPHER OSAKWE, COMPARATIVE LEGAL
TRADITIONS: TEXT, MATERIALS AND CASES 678 (1985).

4. Inga Markovits, Law or Order—Constitutionalism and Legality in Eastern Europe, 34 STAN. L. REV.
513, 571, 574 (1982).

5. Inga Markovits, Socialist vs. Bourgeois Rights—An East-West German Comparison, 45 U. CHI. L. REV.
612, 626 (1978).

6. See John Quigley, Socialist Law and the Civil Law Tradition, 37 AM. J. CoMPAR. L. 781, 794-96
(1989).

7. John K.M. Ohnesorge, The Rule of Law, 3 ANN. REv. L. Soc. Sc1. 99, 109 (2007); Eric W. Orts,
The Rule of Law in China, VAND. J. TRANSNAT'L L. 43, 106 (2001); William E. Butler, The Rule of Law
and the Legal System, in DEVELOPMENTS IN SOVIET PoLrtics 104, 105 (Stephen White, Alex Pravda &
Zvi Gitelman eds., 1990). Others distinguish between rival conceptions of thick rule of law or articulate
taxonomies of the rule of law, for example, the rule of professional law, the rule of political law, and the
rule of traditional law. Ugo Mattei, Three Patterns of Law: Taxonomy and Change in the World's Legal Systems,
45 AM. J. ComPaRr. L. 5, 10 (1997).
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understood. Do we mean, for example, collective independence, personal in-
dependence, internal independence, or decisional independence?®

But debates over the rule of law and judicial independence are not seman-
tic quarrels about nomenclature. They are substantively normative because
concepts like rule of law and judicial independence represent ideals. “The
rule of law is considered by common consent to be a ‘good thing,””? and
judicial independence is “a quality so central to our knowledge of proper
court performance that the absence of it is considered a default cause for
flaws or injustice in the system, unless another cause can be proved.”'® The
halo surrounding these concepts is why we care so much about them. For the
same reason, however, debates about whether a legal system adheres to the
rule of law and whether its judiciary is independent are drenched in ideology
or even prejudice. These controversies cannot be quieted by selecting one
definition and sticking to it.

When it comes to the comparative study of law, concepts that are at once
descriptive and evaluative—and whose proper application is contested even
at the core—can sometimes generate more heat than light. These concepts
emphasize certain facets of a legal system and relegate others to the periph-
ery. They may thus detract from a holistic, contextual account of the legal
system under discussion. This Article tries to escape the rhetorical strait-
jackets of the rule of law and judicial independence to take a fresh look at
socialist courts. Instead of reasoning in binaries, one could take socialist le-
gality on its own terms and explore how its ideological and doctrinal com-
mitments foster or foreclose certain institutional arrangements and
functions. To illustrate this approach, we inquire here into the non-adjudi-
cative responsibilities taken on by socialist courts in the absence of a doc-
trine of separation of powers, and study how these responsibilities have been
discharged in practice.

Part I critiques the dominance of the rule of law and judicial indepen-
dence paradigms in comparative legal analysis. Because the rule of law and
judicial independence are assumed to be unqualified goods, their application
to any given case is not merely a question of social fact but also a matter of
evaluative interpretation and judgment. Recourse to these concepts can ex-
haust and frustrate interlocutors by miring them in a normative swamp.
Part I thus offers and justifies another approach to thinking about socialist
legal institutions, one that takes the self-understanding of the legal order
seriously and asks how it shapes the functional boundaries and practical op-
erations of state institutions. There are many tenets of socialist legality that

8. Randall Peerenboom, Judicial Independence in China: Common Myths and Unfounded Assumptions, in
JupicCIAL INDEPENDENCE IN CHINA: LESSONS FOR GLOBAL RULE OF LAW PROMOTION 69, 71 (Randall
Peerenboom ed., 2009); see also Charles G. Geyh, Judicial Independence as an Organizing Principle, 10 ANN.
REv. L. Soc. Sci1. 185, 187 (2014).

9. Laurence Lustgarten, Socialism and the Rule of Law, 15 J.L. & SoC’y 25, 25 (1988).

10. Ling Li, The Chinese Communist Party and People's Courts: Judicial Dependence in China, 64 AM. J.
CoMPAR. L. 37, 40 (2016).
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can furnish the basis for such an inquiry. Here, we restrict our attention to
the doctrine of democratic centralism. In socialist legal regimes like the
People’s Republic of China, administration cannot be neatly demarcated
from politics, and law cannot escape the shadow of policy. The state is led by
a vanguard party, and governmental powers are unified rather than sepa-
rated.'! This is a foundational and enduring characteristic of socialist orders,
one that subjugates the judicial organs to the imperatives of the party-state
but can also empower them to perform non-adjudicatory tasks.

Part II introduces some of the non-adjudicatory tasks undertaken by
courts in socialist China and elaborates on one of them: judicial suggestions.
Judicial suggestions are documents issued by courts raising concerns about
individual behavior, social practices, or governmental conduct and propos-
ing corrective action. These documents are not legally binding and may be
directed to any private or public entity, whether it is a litigant or not. We
trace the conceptual origins of judicial suggestions to “special rulings of the
courts” (chastnye opredeleniia) in the Soviet Union and document its revival in
China since the late 2000s. Part III then draws on several case studies to
illustrate how Chinese courts are sometimes able to intervene in social and
economic life through judicial suggestions. Because of the dialogical nature
of judicial suggestions and their flexibility, courts have occasionally been
able to effectuate policy change by initiating intra-governmental discussion.
Finally, Part IV examines the limitations of judicial suggestions in China.
As judicial suggestions create no legal duties or obligations, many of them
are rejected or simply ignored. Adoption of a judicial suggestion ultimately
depends on its persuasiveness and the status of the recipient vis-a-vis the
issuing court. We conclude by drawing some lessons for thinking about
legal regimes, socialist or liberal democratic.

I. APPROACHES AND ASSUMPTIONS

A.  Stepping Out of The Rule of Law Paradigm

Does China have the rule of law? Are its courts independent? Will ongo-
ing reforms enhance the rule of law and judicial independence in the Peo-
ple’s Republic of China? These controversies have dominated academic and
popular discussions of the Chinese legal system.'? Imbricated in them are
profound questions about how the concepts of rule of law and judicial inde-
pendence are to be understood. Does the rule of law mean adherence to a set
of formal requirements, such as generality, publicity, and prospectiveness, to

11. See, e.g., Astrid Hedin, Communist State Administrative Structures, in OXFORD RESEARCH ENCYCLO-
PEDIA OF PoLrrics (William R. Thompson ed., 2021).

12. See generally Peerenboom, supra note 8; Kwai Hang Ng, Is China a “Rule-by-Law” Regime?, 67
BUFF. L. REV. 793, 793-94 (2019) (“Certainly scholars differ in prognosticating whether China is mov-
ing towards the rule of law or drifting further away from it. But they generally agree on the usefulness of
the rule of law as a yardstick to evaluate the Chinese legal system.”).
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name a few?'? Does it require law to be “capable of guiding the behavior of
its subjects”?'* Under these articulations of the rule of law, China does not
fare too poorly.!> Or does it demand still more, for example, that political
power be tamed by law, or, to be specific, that independent courts have the
final say in constitutional matters?'® The Chinese legal order categorically
rejects this thicker notion of the rule of law. The Chinese Communist Party
is not subject to legal restraint, and the regulations made by state-level bu-
reaus cannot be invalidated by the judiciary. Similarly, one could ask, when
it comes to judicial independence, from what and to what end? Should
courts be accountable for their decisions and if so, to whom? Judges who
answer to no one may turn out to be as arbitrary or venal as those who are
under the thumb of the political elite.!” Are courts to be insulated from all
extraneous influences and considerations so they can do justice though the
heavens fall?'® Or does it suffice for judges not to be beholden to the liti-
gants appearing before them? Simple queries about whether there is rule of
law or judicial independence in China raise vexed issues whose resolution is
often assumed and always fragile.'?

It is perhaps time that we turned away from these conceptual scaffolds
when describing, analyzing, and interpreting legal phenomena in China.
The concepts of rule of law and judicial independence can sometimes be
unhelpful and even distracting. Their boundaries are fluid, their cores inde-
terminate, and their essence subject to continual reinterpretation. “It would
not be very difficult to show that the phrase ‘the Rule of Law’ has become
meaningless thanks to ideological abuse and general over-use,” muses Judith
Shklar. “It may well have become just another one of those self-congratula-
tory rhetorical devices that grace the public utterances of Anglo-American

13. LoN FULLER, THE MORALITY OF LAaw 41-44 (1969).

14. JosepH RAz, THE AUTHORITY OF LAw 214 (2d ed. 2009).

15. But see Hualing Fu, The Varieties of Law in China, HuM. RTs. CHINA (July 18, 2011), https://
www.hrichina.org/en/crf/article/5422 [https://perma.cc/L7BR-DNUA} (distinguishing between “law,”
“extra-law,” and “extra-extra law” in China).

16. See Mark R. Beissinger, The Party and the Rule of Law, 28 COLUM. J. TRANSNAT'L L. 41, 4347
(1990) (distinguishing between “formalist,” “rationalist,” and “substantive” approaches to conceiving of
the rule of law); Orts, supra note 7, at 98.

17. See generally Stephen B. Burbank, Barry Friedman & Deborah Goldberg, Introduction, in JUDICIAL
INDEPENDENCE AT THE CROSSROADS: AN INTERDISCIPLINARY APPROACH 3, 4 (Stephen B. Burbank &
Barry Friedman eds., 2002).

18. Cf. Tom Dannenbaum, Nationality and the International Judge: The Nationalist Presumption Governing
the International Judiciary and Why It Must be Reversed, 45 CORNELL INT'L L.J. 77, 108 n. 225 (2013) (“If
every influence by an outside agent endangered judicial independence, the concept would become a
myth.”).

19. See Peerenboom, supra note 8, at 69; Lin Feng, The Future of Judicial Independence in China, in ASia
PACIFIC JUDICIARIES: INDEPENDENCE, IMPARTIALITY AND INTEGRITY 81 (H.P. Lee & Marilyn Pittard
eds., 2017); Yanrong Zhao, The Way to Understand the Nature and Extent of Judicial Independence in China, 6
ASIAN J.L. & Soc’y 131 (2019); Jiangyu Wang, The Party in the Legislature and the Judiciary, in THE
CHINESE COMMUNITY PARTY IN ACTION: CONSOLIDATING PARTY RULE 181, 190 (Lance L.P. Gore &
Yongnian Zheng eds., 2019); Xin He, The Party’s Control Over the Judiciary, in THE PARTY LEADS ALL:
THE EVOLVING ROLE OF THE CHINESE COMMUNIST PARTY 157 (Jacques Delisle & Guobin Yang, eds.,
2022).
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politicians. No intellectual effort need therefore be wasted on this bit of
ruling-class chatter.”?° In a similar if less emphatic vein, Lewis Kornhauser
has asserted that “judicial independence is not a useful, analytic concept”; it
“does not promote either our understanding of how courts function or the
design of desirable judicial institutions.”?' “It is very difficult,” observed
one commentator, “to separate the meaning of judicial independence from
the politics that surround it.”2?

These arguments can easily be overstated. Our contention here is not that
the concepts of rule of law or judicial independence are empty. One could
well imagine legal systems that do not qualify on any reasonable formula-
tion of the rule of law and judicial independence. Moreover, the vehement
disagreements about what these concepts entail are not necessarily patholog-
ical. The philosopher W. B. Gallie suggests that there are certain con-
cepts—“essentially contested concepts”—whose “proper use . . . inevitably
involves endless disputes about their proper uses on the part of their
users.”?> These disputes “cannot be settled by appeal to empirical evidence,
linguistic usage, or the canons of logic alone.”?* Essentially contested con-
cepts “are present to us only in the form of contestation about what the ideal
really is”; “the contestation between rival conceptions deepens and enriches
all sides’ understanding of the area of value that the contested concept marks
out.”? The rule of law, in Jeremy Waldron’s view, is just such a concept.
Judicial independence arguably is t00.2° If these philosophers are right, the
concepts of the rule of law and judicial independence are critical elements of
our normative vocabulary.

But the long shadow cast by the rule of law and judicial independence
over inquiries into the Chinese legal system threatens to muddle rather than
clarify our thinking. First, because the concepts are appraisive, questions
about whether there is rule of law or judicial independence in China are
double-barreled.?” They invite both description and evaluation.?® To say of a
polity that the rule of law is absent—that it lacks judicial independence—is

20. Judith N. Shklar, Po/itical Theory and the Rule of Law, in THE RULE OF LAW: IDEAL OR IDEOLOGY
1, 1 (Allan C. Hutcheson & Patrick Monahan eds., 1987).

21. Lewis A. Kornhauser, Is Judicial Independence a Useful Concept?, in JUDICIAL INDEPENDENCE AT
THE CROSSROADS: AN INTERDISCIPLINARY APPROACH 45, 45 (Stephen B. Burbank & Barry Friedman
eds., 2002); see also Pamela S. Karlan, Two Concepts of Judicial Independence, 72 S. CAL. L. REV. 535, 558
(1999).

22. Roger E. Hartley, Book Review, 12 Law & PoL. Book REV. (2002), http://www.lawcourts.org/
LPBR/reviews/burbank-stephen.htm [https://perma.cc/6UML-X8S2}.

23. W.B. Gallie, Essentially Contested Concepts, 56 PROC. ARISTOTELIAN SOC’Y 167, 169 (1956).

24. John N. Gray, On the Contestability of Social and Political Concepts, 5 POL. THEORY 331, 344 (1977).

25. Jetemy Waldron, Is the Rule of Law an Essentially Contested Concept (In Florida)?, 21 LAW & PHIL.
137, 151-52 (2002).

26. See, eg., Sanford Levinson, Identifying “Independence”, 86 B.U. L. REv. 1297, 1298 (20006);
Roderick A. Macdonald & Hoi Kong, Judicial Independence as a Constitutional Virtue, in THE OXFORD
HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW 831, 836 (Michel Rosenfeld & Andrds Sajé eds.,
2012).

27. Id. at 853.

28. See John C. Reitz, How to Do Comparative Law, 46 AM. J. COMPAR. L. 617, 623 (1998).
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to criticize the status quo.?” That is why essentially contested concepts are
actually contested.?® Differences cannot be reconciled by stipulating a defi-
nition and sticking to it. But precisely because debates cannot be so settled,
disquisitions into the rule of law or judicial independence in China risk
devolving into one of two argumentative tropes. The observer’s beliefs about
Chinese culture, politics, and society might lead him or her to assume that
“any law that [he or she is}] likely to find in [an} order {that rules through
virtuel will not qualify as ‘real’ law.”3! Or the observer might draw from the
fields and spaces she inhabits the standards by which Chinese legality is to
be measured and criticized. In any case, because the concepts of rule of law
and judicial independence are always up for grabs, they become prisms
through which observers project their own hopes and prejudices on the legal
system being studied.3?

Second, even if there were value to thinking in terms of rule of law and
judicial independence**—and we do believe there is—blinkered attention to
these concepts can obscure the innate logic of the Chinese legal system and
its practical operation. As Donald Clarke once cautioned,

[tthe problem with an evaluation as a description is that it is an
incomplete and possibly misleading description. If all we do is
evaluate the Chinese legal system, especially from the standpoint
of the [ideal Western legal order] model, then all we can say
about differences we find is a series of statements about elements
that the ideal contains and that the Chinese legal system lacks, or
elements that the ideal rejects that the Chinese legal system has.
All we can say about the system’s future is to express the hope
that it will become more like the ideal Western legal order. This
kind of analysis is in principle unable, except by sheer luck, to

29. See, e.g., TAMANAHA, supra note 1, at 33 (“Thie} apparent unanimity in support of the rule of law
is a feat unparalleled in history. No other single political ideal has ever achieved global endorsement.”);
Laurence Lustgarten, Socialism and the Rule of Law, 15 J.L. & SoC’y 25, 25 (1988) (“The rule of law is
considered by common consent to be a ‘good thing’. It is one of those essentially contested concepts every
theorist, advocate, and political protagonist wants to claim for her or his own.”); Larkins, supra note 1, at
606 (“{Dlespite an almost universal consensus as to its normative value, judicial independence may be
one of the least understood concepts in the fields of political science and law.”).

30. WiLLiaMs E. CONNOLLY, THE TERMS OF POLITICAL DISCOURSE 40 (2d ed. 1974). (“Politics
involves the clash that emerges when appraisive concepts are shared widely but imperfectly, when mutual
understanding and interpretation is possible but in a partial and limited way, when reasoned argument
and coercive pressure commingle precariously in the endless process of defining and resolving issues.”).

31. Teemu Ruskola, Law Without Law, or is “Chinese Law” an Oxymoron?, 11 WM. & MARY BILL RTs.
J. 655, 660 (2003).

32. See Randall Peerenboom, The X-Files: Past and Present Portrayals of China’s Alien “Legal System”, 2
WasH. U. GLOB. STUD. L. REV. 37, 66—67 (2003) (“[Tlhe biggest problem was the assumption, some-
times implicit and sometimes explicit, that a socialist system that rejected liberal democracy could not be
serious about legal reforms and rule of law.”).

33. Randall Peerenboom, Let One Hundred Flowers Bloom, One Hundred Schools Contend: Debating Rule of
Law in China, 23 MicH. J. INT'L L. 471, 530-33 (2002).
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grasp important internal relationships within the Chinese legal
system, because it is uninterested in them.?*

Against this view, Randall Peerenboom insists that the rule of law ought
to remain the predominant theoretical framework for considering, compar-
ing, and critiquing the Chinese legal system.?> In particular, he advocates
the rule of law paradigm over alternatives that “tr[y} to avoid or at least
minimize generalizations, metaphors, and conceptualizations as explanatory
mechanisms.”?¢ First, “abandoning reference to rule of law is neither possi-
ble nor desirable” since “[als a practical matter, people both in China and
abroad will continue to invoke rule of law.”?” Clarity, Peerenboom holds, is
better than avoidance. Moreover, “the normative appeal of rule of law may
be used [by reformers} to support controversial legal and political reforms”
and to “open up discussion of sensitive topics such as multiparty elections,
separation of powers and freedom of thought.”?® The “rule of law,” Peer-
enboom continues, can also “provide[ 1 a useful heuristic guide for legal
reforms,” providing “structure to what otherwise could be a chaotic, piece-
meal reform process.”?® Finally, and “most important{ly} from a theoretical
standpoint,” refusing to apply the concept of rule of law to non-liberal de-
mocracies exaggerates the differences between legal systems that, all said
and done, tend to converge on “the basic elements of a thin rule of law.”4°

Is the rule-of-law paradigm truly preferable to more granular and situated
analyses? Peerenboom’s defense of the rule of law archetype is sweeping. The
archetype is invoked to predict and to prescribe. The advantages claimed for
it range from the pragmatic to the strategic to the teleological. Some of
Peerenboom’s arguments take certain values and objectives for granted. For
instance, inciting discussion about “multiparty elections, separation of pow-
ers and freedom of thought™! is assumed to be a good thing, presumably
because they underlie liberal democracy. Other arguments can be challenged
on their own terms. For example, even if we agree that a sharp theoretical
lens for surveying the Chinese legal landscape is one that allows us to inter-

34. See Donald Clarke, Puzzling Observations in Chinese Law: When is a Riddle Just a Mistake?, in UN-
DERSTANDING CHINA’S LEGAL SYSTEM: Essays IN HONOUR OF JEROME A. COHEN 93, 112—13 (2003);
see Jerome Alan Cohen, The Chinese Communist Party and “Judicial Independence”: 1949—1959, 82 HARV. L.
REV. 967, 972 (1969) (“We can also speculate whether it is useful to apply this contemporary Western
standard to China or whether some other framework of analysis might be more appropriate.”); Suli Zhu,
Political Parties in China’s Judiciary, 17 DUKE J. COMPAR. & INT'L L. 533, 539-40 (2007) (“To insist on
the distinction [between social, administrative, or Party interference in the judicial system and its opera-
tion} is to apply a standard Western model of a judiciary, inapposite for China. It fits China into a
procrustean bed, akin to ‘cutting one’s feet to fit shoes” or ‘marking a boat to see where one has dropped a
knife in a river.””).

35. RANDALL PEERENBOOM, CHINA’'S LONG MARCH TOwWARD RULE OF Law 145 (2002).

36. Id.

37. Id. at 145-46.

38. Id. at 146.

39. Id.

40. Id. at 148.

41. Id. at 146.
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pret current reforms and chart future directions, it is not clear that the rule
of law model best explains contemporary observations.®? Scholars have pro-
posed order maintenance, governmentality, or policy implementation as bet-
ter paradigms for making sense of the Chinese legal system.*> The discretion
permeating the judicial process is, on these rival accounts, an enduring fea-
ture of Chinese legality rather than a temporary aberration from the rule of
law ideal.

But these disputes need not detain us. Our contention is, after all, a mod-
est one: that the hegemony of evaluative terms like “the rule of law” and
“judicial independence” in comparative legal studies peremptorily closes off
interesting and fruitful avenues of investigation. The contention cannot be
dismissed by saying that people will continue to invoke these concepts any-
way. At the same time, it is incumbent on critics to show how alternative
questions, methods, and frameworks can generate fresh perspectives and
deeper insights. Already, social scientists and interdisciplinary legal scholars
have produced many empirically grounded, theoretically rich portraits of
law in China that go beyond asking whether the rule of law or judicial
independence exists. They have documented, for example, how Chinese
judges hearing disputes navigate between formal law, traditional values, and
bureaucratic incentives.®> They have also revealed how Chinese citizens stra-
tegically exploit the legal and political rhetoric of the party-state to resist
the excesses of local governments.® These nuanced and sophisticated studies
not only call into question the aptness of the rule of law and judicial inde-
pendence paradigms, they also caution against any simplistic account of law
and legality in China.

In contrast to the bottom-up perspective offered by researchers in the law
and society tradition, we do not try to interrogate legal forms and discourse
by looking at how they are deployed in everyday interactions. Rather, we
propose to identify the core ideological and doctrinal commitments of so-
cialist legality and then ask how these commitments bear on the way the
legal system operates.” Here, we limit our attention to the socialist denial

42. Cf. id. at 144; Donald C. Clarke, Order and Law in China, 2022 U. ILL. L. REvV. 541, 544 (2022)
(“If too many observations don’t fit the model, then it’s time to change the model, not to dismiss the
observations.”).

43. Clarke, supra note 42, at 559-83; Xin He, (Non)legality as Governmentality in China 4—6 (May
28, 2020) (unpublished manuscript) (on file with authors); Ng, s#pra note 12, at 811. Note, however,
that Clarke’s claim is that order maintenance is the animating political goal behind Chinese institutions
now often mischaracterized as legal, because it is “not their purpose to engage in legal activity.” Clarke,
supra note 42, at 554. He does not assert order maintenance to be the “animating principle behind the
Chinese legal system” as a whole.

44. Ng, supra note 12, at 816.

45. SuLl ZHU, SENDING LAW TO THE COUNTRYSIDE (2016).

46. KEVIN J. O'BRIEN & LIANJIANG LI, RIGHTFUL RESISTANCE IN RURAL CHINA (2006).

47. From a comparative law perspective, we can be taken as asking whether “macro” distinctions
make a difference at the “micro” level. Cf. GILLES CUNIBERTI, GRANDS SYSTEMES DE DROIT CON-
TEMPORAINS 21 (2015) (“A un niveau micro-juridique, il est tout d’abord possible de comparer des
institutions particulieres, ou des questions particulieres. . . . Il est encore possible de comparer non pas
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of separation of powers in favor of democratic centralism. The principle of
democratic centralism entails the subordination of courts to the party-state.
The concomitant rejection of separation of powers implies, however, that
there are no constitutional impediments to courts taking on non- or extra-
adjudicatory functions. Have Chinese courts taken on such functions, and if
so, how have they discharged them? By exploring this question, we might
discern how socialist dogma and doctrine shape the boundaries of legal insti-
tutions even if they do not wholly determine them. We might even come to
appreciate, even if dimly and darkly, the deficiencies and possibilities of
socialist legality.

B.  Socialist Legality on Its Own Terms

We have so far made two premises which ought to be confronted and
addressed. First, socialist states in general and the People’s Republic of
China in particular have rules, norms, and institutions that, together, consti-
tute a “legal system” rather than some other kind of arrangement or mecha-
nism, and their organs for dispute resolution are best described as “courts”
rather than “teams,” “offices,” or “bureaus.” This assumption is not ano-
dyne.®® It is forcefully argued in some quarters that the terms “legal sys-
tems” and “courts” connote qualities absent in socialist regimes, qualities
such as organic unity or rule-boundedness.? Legality, on these views, is not
the appropriate conceptual lens through which to make sense of socialist
institutional-normative orders.>°

These points are well-taken, but we do not take ourselves to be making
any grand or bold statements in speaking of the legal systems and courts of
avowedly socialist countries like China.>! Although it is unnecessary for us
to espouse any one theory, the account provided by Joseph Raz is adequate
for our purposes. Raz characterizes a legal system as “a system for guiding
behavior and for settling disputes which claims supreme authority to inter-
fere with any kind of activity” and “also regularly either supports or re-
stricts the creation and practice of other norms in society.”> This
characterization of a legal system bears three core features: claim to compre-

des institutions particulieres, mais des systemes juridiques. A ce niveau macro-juridique, la comparaison
a alors pour objet le fonctionnement des systémes juridiques, et leurs caractéristiques fondamentales. En
particulier, il s’agit de comparer le mode de production des normes et le fondement des systeémes
considérés.”).

48. See Clarke, supra note 34, at 97.

49. STANLEY B. LUBMAN, BIRD IN A CAGE 3 (1999); Clarke, supra note 42, at 544—45; see GORDON B.
SMITH, SOVIET PoLITICS: CONTINUITY AND CONTRADICTION 137 (1988) (“To call the [arbitrary and
repressive system used to punish critics of the regime} an apparatus for the administration of justice
distorts the concept of justice beyond all recognition.”).

50. Clarke, supra note 42, at 547.

S1. See MATHIAS SIEMS, COMPARATIVE Law 17-18 (1998) (cautioning against misleading translations
but also suggesting that “the reader ought not to be underestimated”).

52. JoSEPH RAz, PRACTICAL REASON AND NORMS 154 (1999).
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hensiveness, claim to supremacy, and openness.”> Not only do they explain
the centrality of law and its uniquity, they are also present to a varying
degree in socialist legal orders.>*

In the same spirit, courts are those organs of a legal system responsible for
adjudicating disputes between persons and whose decisions, unless over-
turned or nullified by a hierarchical superior, are said to be determinative of
the parties’ rights, obligations, and liabilities.>> Of course, adjudicatory in-
stitutions may vary in their fidelity to the rules and norms they purport to
apply. Their pronouncements may be accorded more or less respect, and
their judgments may be scrupulously obeyed or conveniently ignored. Be
that as it may, the notion of weak or venal courts is an eminently intelligible
one and we doubt the term “courts” has the normative heft to valorize those
bodies so described.

Second, having implicitly posited socialist legal regimes as a coherent
group of legal systems, we should pause to consider if there is anything that
unifies them.’¢ Generally speaking, socialist legal regimes are the legal re-
gimes of socialist states transitioning towards communism under the leader-
ship of a vanguard party.”” Beyond this definition, observations tend to be
theory-laden.>® Theoretical preconceptions direct the attention of compara-
tivists to some features at the expense of others. The perceived commonali-

53. Id. at 150-53 (1999).

54. Id. at 150 (“The general traits which mark a system as a legal one are several and each of them
admits, in principle, of various degrees. . . . {It] is possible to find systems in which all or some are
present only to a lesser degree or in which one or two are absent altogether. It would be arbitrary and
pointless to try and fix a precise borderline between normative systems which are legal systems and those
which are not.”).

55. Cf. MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 1 (1981) (arguing
against the adoption of an ideal prototype of courts and identifying the “root concept” of “courtness” as
the “simple one of conflict structured in triads”).

56. It is possible to draw a distinction between the socialist legal family and the socialist legal tradi-
tion. See, e.g., Alan Uzelac, Survival of the Third Legal Tradition, 49 Sup. Ct. L. REV. 377, 379 (2010);
Rafal Masko, Survival of the Socialist Legal Tradition? A Polish Perspective, 4 Comp. L. REV. 1, 3—4 (2013).
On this distinction, a legal family refers to a group of national legal systems that share fundamental
assumptions and methodology while a legal tradition refers to “a set of deeply rooted, historically condi-
tioned attitudes about the nature of law, about the role of law in the society and the polity, about the
proper organization and operation of a legal system, and about the way law is or should be made, applied,
studied, perfected and taught.” JOHN HENRY MERRYMAN & ROGELIO PEREZ-PERDOMO, THE CIVIL
LAw TRADITION: AN INTRODUCTION TO THE LEGAL SYSTEMS OF EUROPE AND LATIN AMERICA 2
(2019). The socialist legal tradition can therefore live on in states that are no longer socialist.

57. One should not, however, equate legal changes in socialist states to socialist legal transformations.
As Michael Dowdle remarks, “[iln order to constitute a meaningful topic of discussion and enquiry, the
idea of socialism that informs our search for a socialist legal transformation has to function as an indepen-
dent, rather than dependent, variable.” Michael Dowdle, Of ‘Socialism’ and ‘Socialist’ Legal Transformations
in China and Vietnam, in ASIAN SOCIALISM & LEGAL CHANGE: THE DYNAMICS OF VIETNAMESE AND
CHINESE REFORM 21, 21 (John Gillespie & Pip Nicholson eds., 2005); see @/so Sergei Belov, William
Partlett & Alexandra Troitskaya, Socialist Constitutional Legacies, 9 Russ. L.J. 8, 13 (2021).

58. Cf. THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS 62—65 (2012); Vivan
Grosswald Curran, Cultural Immersion, Difference and Categories in U.S. Comparative Law, 46 AM. J. COM-
PAR. L. 43, 58 (1998) (“The questions comparativists ask will reflect their own perceptual prisms and
affect their receptivity to data from observed legal cultures: ‘Subjects or fields of study are determined by
the kinds of questions to which they have been invented to provide the answers.””).
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ties between socialist legal regimes are thus not only those broadly shared by
most if not all members of the class, but also those that distinguish them
from familiar models or schemas. That is, those that are in some sense ab-
normal or unusual to the observer. As Konrad Zweigert remarked, “an index
of the ‘importance’ of a feature is when the level of surprise in the mercury-
in-glass of the researcher, coming from another legal system, rises to a high
level. That is why it is easier to recognize stylistic elements in foreign legal
systems than in one’s own.”>?

Hence, Harold Berman remarked on the parental nature of the socialist
legal system which “treats the individual as a child or youth, as a dependent
member who needs to be trained and guided in the interest of the whole as
conceived by the state.”® For John Hazard, the “common core” of socialist
legal systems lies in the mobilization of law to operate centrally planned,
state-owned economies, to maintain the political dominance of the commu-
nist party, and to regulate social, family, and individual life and thereby
create a new “socialist man.”®' “[Tthe elusive Marxist concept of the ‘with-
ering away of the state’ [is also} a mark of distinction of the [socialist} legal
system.”%? Legal comparativists also pointed to these same aspects of social-
ist law to argue for its unity as a legal family apart from the civil law tradi-
tion which had held sway in almost all Marxist-Leninist states pre-
revolution.®

The academic debate over the distinctiveness of socialist legality was,
however, interrupted by the collapse of the Soviet Union in 1991. John
Merryman captured the intellectual sentiment of the times when he wrote
that “socialist law was little more than a superstructure of socialist concepts
imposed on a civil law foundation,” and “with the end of the Soviet empire
the superstructure is being rapidly dismantled, and nations once considered

59. Péter Cserne, Conceptualising ‘Style’ in Legal Scholarship: The Curious Case of Zweigert's ‘Style Doctrine’,
15 INT'L J.L. CONTEXT 297, 304 (quoting Konrad Zweigert, Zur Lebre von den Rechrskreisen, in TWENTI-
ETH CENTURY COMPARATIVE AND CONFLICTS LAW: LEGAL Essays IN HONOR OF HESSEL E. YNTEMA
42, 47 (Kurt Nadelmann, Arthur T. von Mehren & John N. Hazard eds., 1961).

60. HAROLD J. BERMAN, JUSTICE IN RussIA 288 (1950); see also Harold J. Berman, The Spirit of Soviet
Law, 23 WasH. L. REV. 152, 166 (1948) (“However repressive the Soviet legal system may appear to the
‘reasonable man’ of American tradition, the importance of the underlying conception of Law as a teacher
should not be minimized.”). By 1971, however, Berman had formed the view that “[i}t [wals becoming
harder and harder to find any single characteristic that is common to the legal systems of the legal
systems of the 14 countries generally called Communist.” Harold J. Berman, What Makes Socialist Law
Socialist?, 20 PROBS. COMMUNISM 24, 26 (1971).

61. JoHN N. HazARD, COMMUNISTS AND THEIR LAW: A SEARCH FOR THE COMMON CORE OF THE
LEGAL SYSTEMS OF THE MARXIAN SOCIALIST STATES 523—24 (1969). Hazard also noted that “[blecause
the family of Marxist systems offers no novelty in attitudes taken toward sources of law or in attitudes
shown by judges toward these sources, it has lost the interest of some professors of law engaged in the
comparison of legal families as such” and has instead “attracted the attention . . . of political scientists, of
economists, of philosophers, and of sociologists who look upon the law not as a technique but as a
reflection of social values and as an instrument of social change.”

62. Id. at 524.

63. John Quigley, Socialist Law and the Civil Law Tradition, 37 AM J. CoMPAR. L. 781, 783-84
(1989); see also William E. Butler, What Makes Socialist Legal Systems Socialist?, 13 J. COMPAR. L. 1, 9-10
(2018).
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‘lost’ to the European civil law are returning to it.”®* Entire chapters on
socialist law were abruptly deleted from textbooks, leaving in their place a
“legal black-hole.”®> The “socialist legal family,” one author declared, was
“dead and buried, and although it will take a long time to erase the traces of
more than forty years of total subjection to political ideology, it seemed
right to discard the chapters on socialist law.”%¢ Today, the number of self-
proclaimed socialist states has dwindled to five: the People’s Republic of
China, the Republic of Cuba, the Lao People’s Democratic Republic, the
Socialist Republic of Vietnam and, ostensibly, the Democratic People’s Re-
public of Korea.

The divergent paths taken by these countries post-Cold War cast further
doubt on whether the idea of a socialist legal family remains analytically
useful. China, for example, has embarked on a policy of economic and social
liberalization that has witnessed public and private property rights being
accorded equal protection under law and the decline of the guaranteed life-
time employment at state-owned enterprises. Vietnam has also embarked on
socio-economic reforms that create greater opportunities for entrepreneur-
ship and expression.®” Laos has even been described as taking a “Leninist
road to capitalism.”%®

Yet, there are structural and ideological congruities that persist across
extant socialist legal systems, rendering them alien to the common and civil
law models. One of them is democratic centralism, pithily summarized by
Vladimir Lenin as “freedom of discussion, unity of action.”®® Encapsulated
by the notion of democratic centralism is the vanguard party’s leadership of
the state whose organs ultimately serve the party’s cause. In Laos, Article 3
of the Constitution enshrines the Lao People’s Revolutionary Party as the
“leading nucleus” of the political system. Article 5 affirms that “[tlhe Na-
tional Assembly and all other state organizations are established and func-
tion in accordance with the principle of democratic centralism.” Similarly,
Article 4 of the Vietnamese Constitution declares that “[t}he Communist
Party of Vietnam, the vanguard of the Vietnamese working class, the faith-

64. JoHN HENRY MERRYMAN ET AL., THE CIVIL LAW TRADITION: EUROPE, LATIN AMERICA, AND
EAST ASIA vii (1994).

65. ZDENEK KUHN, THE JUDICIARY IN CENTRAL AND EASTERN EUROPE: MECHANICAL JURISPRU-
DENCE IN TRANSFORMATION 293 (2011).

66. KONRAD ZWEIGERT & HEIN KOTZ, INTRODUCTION TO COMPARATIVE LAW v (1998).

67. Pham Duy Nghia & Do Hai Ha, The Sovier Legacy and Its Impact on Contemporary Vietnam, in
SocIALIST LAW IN SOCIALIST EAST Asia 97, 116-19 (Hualing Fu, John Gillespie, Pip Nicholson &
William Partlett eds., 2018).

68. Simon Creak & Keith Barney, Conceptualising Party-State Governance and Rule in Laos, 48 J. CON-
TEMP. Asia 693, 693 (2018).

69. Vladimir Lenin, Freedom to Criticize and Unity of Action, in 10 LENIN COLLECTED WORKS 380 (2d
ed., 1965); see also ANDREI Y. VYSHINKSKY, THE LAW OF THE SOVIET STATE 370 (Hugh W. Babb
trans., 1961) (“The Soviet state administration, in opposition to bourgeois administration, is built on
principles of democratic centralism, uniting the force of decisions of higher organs as binding upon lower
organs with complete and unimpeded development ‘of local initiative and diversity of ways, means, and
methods of moving toward the general goals.””).
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ful representative of the rights and interests of the working class, the toiling
people, and the whole nation, acting upon the Marxist-Leninist doctrine and
Ho Chi Minh'’s thought, is the force leading the State and society.” “Demo-
cratic centralism,” Article 6 holds, “is the principle governing the organiza-
tion and activity of the National Assembly, the People’s Councils, and all
other State organs.” Likewise, Article 3 of the Chinese Constitution states
that “[t}he State organs of the People’s Republic of China apply the princi-
ple of democratic centralism” and that “[alll administrative, supervisory,
judicial and procuratorial organs of the State are created by the people’s
congresses to which they are responsible and by which they are supervised.”
In particular, under democratic centralism, the party-state does not answer
to the courts. It is the courts that answer to the party-state, being the
“transmission belts” of its policies.”® “The fact of the matter . . . is that in a
socialist constitutional system the judiciary is not co-equal with the political
branches of government.””' Moreover, the subjugation of the judicial organs
to political power is neither veiled nor disavowed. It is officially proclaimed
and justified by reference to Marxist-Leninist ideology.”?

Democratic centralism is thus one of the features of contemporary social-
ist legal systems that distinguish them from liberal democracies and many
regimes dubbed authoritarian.”> None of this is to say that democratic cen-
tralism is necessarily unique to socialist legal systems,’ nor are we trying to
revive socialist law as one of the world’s major legal families. The point,

70. William Partlett & Eric C. Ip, Is Socialist Law Really Dead, 48 N.Y.U. J. INT'L L. & PoL. 463,
471 (2016) (quoting Vladimir Lenin, Speech Delivered at a Joint Meeting of Communist Delegates to
the Eighth Congress of Soviets: The Trade Unions, The Present Situation, and Trotsky’s Mistakes (Dec.
30, 1920)).

71. MARY ANN GLENDON, MICHAEL WALLACE GORDON & CHRISTOPHER OSAKWE, COMPARATIVE
LEGAL TRADITIONS: TEXT, MATERIALS AND CASES 684 (1985).

72. See Susan Trevaskes, Socialist Law, in AFTERLIVES OF CHINESE COMMUNISM: POLITICAL CON-
CEPTS FROM MAO TO X1 251, 254 (Christian Sorace, Ivan Franceschini & Nicholas Loubere eds., 2019).
As explained by M.A. Kroutogolov and V.A. Toumanov, “[l}e pouvoir d’Etat dans les pays socialistes
appartient aux travailleurs qui en sont la source unique. De ce fait découlent les principes d'unité des
pouvoirs d’Etat et la souveraineté des organes représentatifs consacrées par les constitutions. Les Etats
socialistes ne partent pas du concept de << la séparation des pouvoirs >>et du systéme des << freins et
des contrepoids >> dans les rapports entre les organes d’Etat. Les constitutions socialistes partent du fait
que l'unité des pouvoirs d’Etat—qui n’exclut pas la délimitation des compétences entre les différents
organes d’Etat—n’en exige pas moins la concentration des principaux pouvoirs d'Etat dans les organes
représentatifs populaires, auxquels son subordonnées I'administration et la justice . . . Le principe de
l'unité des pouvoirs d’Etat est étroitement lié aux principe du centralisme démocratique dans
l'organisation et l'activité des organes du pouvoir d’Erat et de 'administration. Il est exprimé dans les
constitutions socialistes. Le centralisme fondé sur la démocratie est lié & la démocratie fondée sur la
direction centralisée : tel est I'important principe de tout le systéme constitutionnel des pays socialistes.”
M.A. Kroutogolov and V.A. Toumanov, Le Droit Constitutionnel, in INTRODUCTION AUX DROITS SOCIAL-
ISTES 155, 168—69 (B.T. Blagojervic et al. eds., 1971).

73. See, e.g., Sarah Biddulph, Democratic Centralism and Administration in China, in SOCIALIST LAW IN
SoCIALIST EAST ASIA 195, 197-98 (Hualing Fu, John Gillespie, Pip Nicholson & William Partlett eds.,
2018).

74. See Belov et al., supra note 57, at 13; see also Glenn Tiffert, Socialist Rule of Law with Chinese
Characteristics: A New Genealogy, in SOCIALIST LAW IN SOCIALIST EAsT AsIA 72, 76 (Hualing Fu, John
Gillespie, Pip Nicholson & William Partlett eds., 2018).
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rather, is that taking democratic centralism and its implications seriously
helps us better comprehend and assess Chinese legality and legal institu-
tions.”> Conversely, describing, analyzing, and criticizing the Chinese legal
system through the prism of democratic centralism promises to illuminate
more generally the legal-political architectures of socialist states.

Consider the status and role of courts in the Chinese socialist state. Arti-
cle 126 of the Constitution of the People’s Republic of China states that
“[tlhe people’s courts exercise judicial power independently, in accordance
with the provisions of law, and not subject to interference by any adminis-
trative organ, public organization or individual.” At the same time, Article
128 makes the Supreme People’s Court “responsible” to the National Peo-
ple’s Congress and its Standing Committee. Local courts, in addition to be-
ing supervised by higher level courts, are “responsible to the organs of state
power which created them.” As a matter of constitutional design, then, the
Chinese judiciary is not a separate locus of power that acts as a check on
legislative prerogative. Although courts enjoy adjudicative independence
(shen pan du li) and may enforce central laws and policies against local offi-
cials, they are subordinate to the party-state and can be enlisted to imple-
ment its agenda.”®

In the context of socialist legality, adjudicative independence means

that in deciding a particular case a judge is to be protected from
direct intervention by the local party and union organs. Through-
out his entire judicial activity, however, he is bound to serve the
political objectives set up by the Communist Party and he re-
mains subject to constant party control, supervision, and account-
ability. It will be clear that under these circumstances justice
cannot have the status of an independent “third power”; indeed,
given that in the Soviet view the doctrine of separation of powers
was developed by the bourgeois states simply in order to counter
the absolutism of monarchy, it has no place in a legal system
whence class antagonisms have been banished.””

75. See Pierre F. Landry, Yanqi Tong & Mingming Shen, Introduction: Markets, Courts, and Leninism, 9
THE CHINA REV. 1, 1 (2009) (“Despite thirty years of reform, key features of the Leninist party-state
remain in place, particularly with respect to the political control of legal institutions.”).

76. See generally Ling Li, The Chinese Communist Party and People’s Courts: Judicial Dependence in China, 64
AMm. J. ComPaRr. L. 37 (2016).

77. KONRAD ZWEIGERT & HEIN KoTZ, 1 INTRODUCTION TO COMPARATIVE LAW 324 (1987); see
Belov et al., supra note 57, at 19. Writing about the Chinese legal regime, Xin He distinguishes between
legitimate and illegitimate influences on the court. The former “are reguired and even hailed as the key to
effective governance.” To take one example, “both the court officials and government or party leaders are
supposed to instruct the responsible judge . . . on how to handle politically sensitive or influential cases
such as those affecting social stability.” Xin, supra note 19, at 169-70; see also Suli Zhu, The Party and the
Courts, in JUDICIAL INDEPENDENCE IN CHINA: LESSONS FOR GLOBAL RULE OF LAW PROMOTION 52, 67
(Randall Peerenboom ed., 2009).
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Insofar as the powers of legislation and adjudication are reposed in separate
bodies, “its meaning and purpose should not be sought in its being in-
tended to bring about some kind of balance between the branches of author-
ity,” but “follows from the fact that in the [slocialist state [lawmaking]
authority had logically to be assured to . . . organs created on the principle
of the widest representation, the bearers of sovereignty.””® In the People’s
Republic of China, the doctrine of the Three Supremes—introduced by
then-Secretary-General Hu Jintao—affirms “the Supremacy of the Party’s
Cause, the Supremacy of the People’s Interest and the Supremacy of the
Constitution and the Law.””? The contradiction inherent in the formula®® is
unremarkable for the Chinese Communist Party “imagines itself as the
leader and defender of law, rather than an organization under law.”8! In a
speech entitled “The Question of whether the Party or the Law is Greater is
a False Question,” Secretary-General Xi Jinping cautioned that
“[clomprehensively promoting ‘Ruling the Country in Accordance with
Law’ [yifa zhiguo} does not mean to blur or weaken or indeed deny the
Party’s leadership.”®? Rather, it is a call “to further consolidate the Party’s
governing status, improve the Party’s governance methods, raise the Party’s
governance capacity, and ensure long-term stability of the Party and
state.”®?

Political domination of the courts—exercised through internal party
groups whose members are simultaneously judicial officers and communist
cadres—allows for hierarchical intervention in touchier cases.?! It also facili-

78. Imre Szabd, The Socialist Conception of Law, in INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE
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tates corruption by leaders who abuse their discretion for personal gain.®
And while coordination between public security agencies, procuracies, and
the courts helps dissolve jurisdictional “gridlocks,” the predetermination of
outcomes by party political-legal committees denies criminal defendants
meaningful participation in the judicial process and may produce injustice.®®
We do not minimize these criticisms. Insofar they are not ventilated here, it
is because they have been well-traversed elsewhere. But are there any non-
adjudicatory functions that could be performed by socialist courts because of
the fluidity between law, policy, and politics? Why have such functions, if
any, been assigned to them? And how do they discharge these functions in
reality?

Although the Western tradition of constitutionalism holds the separation
of powers to be necessary for political liberty and conducive to efficient gov-
ernment,®’ there is ambiguity as to whether the principle applies to institu-
tions, functions, personnel or some combination of them.®® The doctrine of
separation of powers may thus encompass one or more of the following pro-
positions: (1) “differentiation of the concepts ‘legislative,” ‘executive’ and ‘ju-
dicial’”; (2) “legal incompatibility of office-holding as between members of
one branch of government and those of another, with or without physical
separation of powers”; (3) “isolation, immunity, or independence of one branch of
government from the actions or interference of another”; (4) “checking or
balancing of one branch of government by the action of another”; (5) “co-
ordinate status and lack of accountability of one branch to another.”®® For
instance, the separation of functions comprises the first and third proposi-
tions. It assumes that “[t}o each branch, there is an identifiable function
which, in turn, gives the branch its name,” and that “each branch must be
confined to the exercise of its own (single) function and should not encroach
upon the functions of other branches.”® To the extent that the separation of
powers entails functional separation, it circumscribes the tasks that can le-

85. Id. at 858; see Juan Wang & Sida Liu, Institutional Proximity and Judicial Corruption: A Spatial
Approach, 35 GOVERNANCE 633 (2021).

86. Li, supra note 76, at 67, 70 (2016); see also Biddulph, supra note 73, at 215-17.

87. See N.W. Barber, Prelude to the Separation of Powers, 59 CAMBRIDGE L.J. 63—65 (2001); Aileen
Kavanaugh, The Constitutional Separation of Powers, in PHILOSOPHICAL FOUNDATIONS OF CONSTITU-
TIONAL LAW 221, 229-31 (David Dyzenhaus & Malcolm Thorburn eds., 2016).

88. Kavanaugh, id. at 225; see also M. Elizabeth Magill, The Real Separation in Separation of Powers Law,
86 Va. L. REv. 1127, 1130 (2000) (distinguishing between the “separation of functions,” that is, “the
need to keep the three government powers in different departments,” and “balance of power,” that is,
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gitimately be performed by each of the major organs of state. As Jeremy
Waldron puts it, the separation of powers

holds that [the legislative, executive, and judiciall tasks have,
each of them, an integrity of their own, which is when executive
or judicial considerations affect the way in which legislation is
carried out, which is contaminated when legislative and executive
considerations affect the way the judicial function is performed,
and which is contaminated when the tasks specific to the execu-
tive are tangled up with the tasks of law-making and
adjudication.”!

Because socialist legality does not recognize the separation of powers prin-
ciple, the organization and distribution of governmental powers is less fet-
tered. However, this does not mean that the judicial, executive, and
legislative powers must always be commingled. Indeed, Larry Catd Backer
maintains that in a socialist regime like the People’s Republic of China,
“the function of interpreting law can be separated from the function of ap-
plying law to a dispute, and that each can be administered through distinct
institutional means.”? “What is suggested as both possible and likely
within a Marxist-Leninist state apparatus true to its theoretical founda-
tions,” he writes, “is institutional multi-hierarchies in judging.”®* The in-
terpretation of law may “be given [over} to a legislative authority, a separate
political body charged exclusively with issues of interpretation in the con-
text of disputes or some other body, perhaps in the [Chinese Communist
Party} itself.”4 The judge’s sole charge under such a division of labor is to
give effect to official constructions of the law. But one should not be too
quick to assume that the remit of socialist courts is perforce narrower than
that of their common or civil law counterparts. Insofar as the party-state
retains ultimate prerogative over the judicial organs, courts may also be as-
signed responsibilities that are not adjudicative in nature.”

Two points might be raised at this juncture. First, despite constitutional
acknowledgement of the separation of powers in Western liberal democra-
cies, it is an “open secret that [in reality} the departments all perform the
functions of the other departments.”?¢ As acknowledged by M. J. C. Vile,
the doctrine of separation of powers “has rarely been held in [its} extreme
form, and even more rarely put into practice.””” Common law judging, for

91. Waldron, supra note 88, at 460.

92. Larry Catd Backer, Between the Judge and the Law: Judicial Independence and Authority with Chinese
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202, 203 (Kenneth M. Holland ed., 1991).

96. Victoria Nourse, The Vertical Separation of Powers, 49 DUKE L.J. 749, 758 (1999).
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example, is a form of judicial lawmaking.?® Administrative agencies promul-
gate authoritative interpretations of vague statutes, bring enforcement ac-
tions against regulated entities, and also sit in judgment of those very same
cases. They thereby exercise powers that can be characterized as quasi-legis-
lative, quasi-executive, and quasi-judicial. The thrust of these examples is
that even in jurisdictions that recognize the principle, the separation of pow-
ers is more honored in the breach than in the observance.

Second, it is not always easy to delineate the legislative from the executive
from the judicial spheres. As early as 1788, James Madison concluded that
“lelxperience has instructed us that no skill in the science of government
has yet been able to discriminate and define, with sufficient certainty, its
three great provinces . . . .”7?? Writing two hundred years later, Gary Lawson
notes that “[tlhe problem of distinguishing the three functions of govern-
ment has long been, and continues to be, one of the most intractable puzzles
in constitutional law.”1% Consider the non-delegation doctrine in the
United States. The U.S. Constitution vests the legislative power in Congress
and this power is, to repeat a memorable turn of phrase, “the power to make
laws, not the power to make legislators.”'' Put simply, legislative power
cannot be delegated by Congress to any other entity. But how is this prohi-
bition enforced? American constitutional doctrine tells us that the powers
conferred on administrative agencies are not legislative if the statutory grant
is qualified by an “intelligible principle.”'°> The “intelligible principle”
doctrine, however, has very little bite. Under prevailing case law, “public
interest, convenience, or necessity” suffices as an “intelligible principle”
cabining a commission’s authority to regulate radio broadcasting.'® Simi-
larly, a war-time statute instructing a presidentially-appointed administra-
tor to fix “fair and equitable prices” was upheld against a separation of
powers challenge, as the act “stated the legislative objective, . . . prescribed
the method of achieving that objective—maximum price fixing—and . . .
laid down standards to guide the administrative determination of both the
occasions for the exercise of the price-fixing power, and the particular prices
to be established.”'%% It might hence be said that the amorphous nature of
governmental powers allows the separation of powers doctrine to be vindi-
cated in theory but violated in practice.!®> The upshot is that the contrast
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between jurisdictions that adhere to the principle of separation of powers
and those that do not is illusory.

Certainly, the separation of powers principle is more easily stated than
applied. But this does not make it irrelevant. Alcthough judges of the early
American republic dispensed legal advice to the ruling elite and delivered
political sermons to packed courtrooms,'%¢ judicial intervention in hypothet-
ical, abstract debates is now frowned upon.'” The purview of the judiciary,
as circumscribed by the separation of powers doctrine, is the adjudication of
live, concrete disputes. Innovations in criminal procedure and sentencing,
designed to cure rather than merely curb social ills, have been criticized as
an erosion of the traditional barriers between the three branches of govern-
ment.'% In recent years, separation of powers has been invoked in the
United States to attack the aggrandizement of the administrative state, ex-
pertise and effectiveness notwithstanding.'®® These criticisms have gained
substantial traction with both the academy and the bench.!'°

In England, the Lord Chancellor was once a senior member of the cabinet,
the head of the judiciary, and the speaker of the House of Lords.''! The three
hats of the Lord Chancellor facilitated executive interference in judicial mat-
ters,''? but they also permitted him to “act as a lightning conductor at
times of high tension between the [two branches].”!'*> Judges serving on
England’s highest court also used to sit in the House of Lords as Lords of
Appeal in Ordinary.!'* This fusion of powers “was defended on the basis of
efficiency and effectiveness; the Law Lords, it was said, took benefit from
their direct exposure to the concerns of politicians and the practicalities of
the legislative process.”''> Parliament, in turn, “derived benefit from the
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legal expertise of the Lords of Appeal in Ordinary.”''® The position of the
Lord Chancellor was, however, abolished with the passage of the Constitu-
tional Reform Act in 2005. The Act also removed the Law Lords from Par-
liament, reconstituting them as the newly created Supreme Court. These
changes were animated at least in part by separation of powers concerns.!'?
So the separation of powers principle, even if “bedeviled by indeterminacy
and confusion,”''® does matter. It engenders resistance to certain kinds of
institutional structures and arrangements.

II.  JUDICIAL SUGGESTIONS IN SOCIALIST CHINA

So, how has democratic centralism and the denial of the separation of
powers shaped the remit of socialist courts? One of the most visible, non-
adjudicatory functions of courts in the People’s Republic of China is the
promulgation of judicial interpretations. Since the 1950s, the highest na-
tional court, the Supreme People’s Court (“SPC”), has been exercising quasi-
legislative power through judicial interpretations.''® These interpretations
take the forms of “Interpretation (jie sh7),” “Provision (gui ding),” “Rule (gui
ze),” “Reply (i fu),” and “Decision (jue ding),” and can be issued in the
absence of a case or controversy.'?° They address legal questions arising from
the concrete application of laws in adjudication and are intended to clarify
statutory gaps or ambiguities and to guide the decisionmaking of local
courts.'?! As “the most frequent and influential interpretations in China’s
legal practice,”'?? judicial interpretations carry the force of law.'?> Although
they were initially for internal circulation only, the SPC began in 1985 to
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publish its interpretations regularly in the Gazettes.'?* Between 1949 and
1995, the SPC issued over 3,000 judicial interpretations.'?> One of the early
judicial interpretations was an instructive opinion furnished by the SPC in
1954, before the promulgation of the first Criminal Law, to standardize the
conviction and sentencing of criminals who raped underage girls.'?° Today,
judicial interpretations span a broad range of subjects, from affirming the
protection of a constitutional right,'?” to supplementing statutory provisions
in response to novel economic activities,'?® to re-defining the scope of cer-
tain crimes.'?® Given that the drafts of judicial interpretations are subject to
review by the SPC or its standing committee, judicial interpretations issued
by the SPC are sometimes characterized as “secondary law.”13° The status
and significance of judicial interpretations have been extensively studied.!!

124. Zhonghua Renmin Gongheguo Zuigao Renmin Fayuan Gongbao (Fr4 A B E 7w AR
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Because of its reserved power to revoke the SPC’s judicial interpretations,
the NPC has come to rely on the SPC’s expertise in elaborating the law and
even indulged some interpretations that were perhaps beyond the SPC’s au-
thority to make.’3? The SPC’s judicial interpretations alleviate the legislative
burdens of the NPC.!»* Some, however, questioned the legitimacy of these
interpretations as they “blur{red} the functions of legislature and judici-
ary.”134 Judicial interpretations taking the form of replies to inquiries from
local courts were criticized for interfering with the independence of adjudi-
cation.'?> Certain judicial interpretations were also attacked for being ultra
vires, notwithstanding their positive impact on society. Ding Wang, for
example, criticized a judicial interpretation issued in 1986 which imposed
criminal responsibility for serious accidents on more parties than was legally
prescribed under the Criminal Law.!3¢

Besides judicial interpretations, the SPC also formulates normative docu-
ments, such as guiding opinions, notices, and conference summaries, which
may touch on adjudication and administration in the lower courts.’?” De-
spite not being formally authoritative, these normative documents are none-
theless considered “an important source of norms used by the courts,” and
are “often cited by courts as a supplementary legal basis for a judgment.”!38
In 2018 alone, twenty-one judicial interpretations and thirty-one other nor-
mative documents appeared in the SPC Gazettes.'® In 2011, the SPC estab-
lished the Guiding Cases system.'®® Guiding Cases are selected from
judgments rendered by courts nationwide and all judges are obliged to “re-
fer to (can zhao)” the Guiding Cases when adjudicating similar cases.'"' By
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requiring judicial attention to specific cases, the SPC “independently per-
form{s} a legislative function to a certain extent with no routine surveil-
lance” by the legislature.'?

Of the diverse types of court documents, judicial suggestions have re-
ceived limited attention. This indifference is unsurprising as judicial sugges-
tions are not of general application, are not legally binding, and are not
always publicly available. At the same time, the neglect of judicial sugges-
tions is unfortunate. Unlike normative documents which can only be issued
by high courts and are attended by formal procedures, courts at all levels can
employ judicial suggestions to exercise some influence on broad matters of
public administration and social policy. For instance, while trying a criminal
action arising from an altercation between blood donation intermediaries,!
a court in Shanghai became aware of inadequacies in local regulations gov-
erning blood collection.'* The court then investigated the business model
of these intermediaries—which were operating illicitly—and sent a judicial
suggestion to the regional health commission calling for necessary responses
and measures.' This episode is one of many instances across the country
where courts went beyond the confines of an individual dispute to address
social ills and challenges.

The concept of judicial suggestions originated from chastnye opredeleniia in
the Soviet Union.'#¢ Soviet courts could, at any stage of a criminal or civil
proceeding, issue chastnye opredeleniia criticizing individuals and entities, in-
cluding government ministries and officials, for their violations of the law or
other wrongdoings.'¥” Recipients of such rulings had a month to report back
on the remedial measures they had adopted.'*® According to Article 3 of the
Fundamental Principles of Court Organization of the Union of Soviet Social-
ist Republics (U.S.S.R.), “[bly all its activities, the court shall educate citi-
zens of the USSR in the spirit of devotion to the Motherland and the cause
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of communism [and} in spirit of strict and undeviating execution of Soviet
laws.”4 The practice of chastnye opredeleniia instantiated the educational
function of Soviet courts.'> Chastnye opredeleniia was later assimilated by
China into its judicial suggestion system to involve courts in the orderly
administration of society and in inculcating public adherence to laws.!>!
In the late 2000s, the Hu-Wen administration advocated a more active
role for the judiciary in safeguarding economic growth, societal stability,
and people’s livelihoods after the global financial crisis.’>® In a national
speech in 2007, Hu Jintao stressed that “political-legal work {was} an im-
portant component of the Party and country’s work, [which} must be carried
out under the bigger picture of the Party and country’s work, {and which
must} serve the bigger picture of the Party’s and the State’s work.”'>3 Then
President of the SPC, Wang Shengjun, elaborated that “[iln a modern soci-
ety with ever-changing economic and social conditions,” “even if cases were
decided perfectly according to the law, {courts} wouldn’t necessarily earn the
satisfaction of or strike a chord with the public.”'>* Only an active judiciary
could “serve the bigger picture and administer justice for people.”!>> Wang
further called for the judiciary to be service-oriented by taking account of
policies, balancing interests, and promoting harmony; to be proactive by
identifying the problems in social and economic development; and to be
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828.htm [https://perma.cc/DLSN-VNKM} (China).

154. Hong Li, Renmin Fayuan Bao Pinglun Lichang Geng Jian Fangxiang Geng Ming
ONBRVEBEIRVES: g T IR J7[A) 56 ) [People’s Court Daily Comments: Firmer Stand, Clearer Di-
rection}, RENMIN FAYUAN Bao (A [Rik[E#k) [People’s Court Dailyl, Sept. 12, 2009, https://
www.chinacourt.org/article/detail/2009/09/id/374414.shtml [https://perma.cc/U669-4ZY T} (China).
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effective by planning and providing solutions ahead.'*® Giving judicial sug-
gestions is a “concrete manifestation” of judicial dynamism.">”

As a form of official documents issued by Chinese courts, judicial sugges-
tions bring social problems to the attention of relevant organizations or in-
dividuals and urge the recipients to take certain measures.'”® Through these
suggestions, the Chinese judiciary aims to “extend [its] adjudicative func-
tions . . . to resolve social conflicts and participate in and innovate the ad-
ministration of society.”'® Unlike judgments, judicial suggestions can
transcend the legal questions presented for decisions and be directed to any
private actor or public entity, including non-litigants.'® The concerns
raised by judicial suggestions can be specific or generic, and can draw on the
examination of individual cases, cases of the same type, or economic and
societal developments over a period of time.'*' Although the SPC recom-
mended for judicial suggestion based solely on a single case to await the
closing of that case, judicial suggestions have, in practice, been sent at all
stages of judicial proceedings.'®?> Take judicial suggestions in administrative
cases for instance. Suggestions may be directed to the defendant agency
before trial to request a timely correction of its erroneous actions, during
trial to urge the appearance of agency leaders in hearings, and after trial to
ensure the performance of remedies and to advise on future actions and
activities.

Judicial suggestions can be drafted by adjudication departments (shenpan
yewn bumen) and relevant general departments (zonghexing bumen) in people’s
courts.'®> According to the standard format introduced by the SPC in 2012,
a judicial suggestion consists of three parts, the first part being the name of
the court, the title and number of the suggestion, and the name of the
recipient, and the third part being the seal of the court, the date of issuance,

156. Shengjun Wang, Bawo Sifa Guilii Jianchi Sifa Nengdong Nuli Tuidong Renmin Fayuan Gongzuo
Kexne Fazhan (JE 7)1 HUHE W F5 )18 9155 0 HE2h N R VERR T /FR1 2% ) [Grasp che Rules of
the Judiciary, Insist on Judicial Dynamism, Strive to Promote the Scientific Developments of People’s
Courts’ Work}, RENMIN FAYuaN Bao (A [&i:Fi i) [People’s Court Daily}, May 6, 2010, https://
www.chinacourt.org/article/detail/2010/05/id/407279.shtml [https://perma.cc/DZ5P-ZKHF} (China).

157. Dongchuan Luo & Guangyu Ding, Wogno Nengdong Sifa de Lilun yn Shijian Pingshu
(FRHE fezh 720038 5 52 B FiR) [Review on the Theory and Practice of the Active Judiciary in
Chinal, 2 FALU SHIYONG (:/f3E fi]) [Journal of Applied Law} 15, 20 (2010) (China).

158. ZHONGHUA FAXUE DA CIpIAN (4352 K F7gh) [China Law Dictionary} (2003), at 598
(China); Liu, supra note 151, at 119; Li, supra note 146, at 39.

159. Zuigao Renmin Fayuan Yinfa Guanyu Jiagiang Sifa Jianyi Gongzuo de Yijian de Tongzhi
G NRGERR RN CGRTImsR el ix i TAER S ML) il %D [Notice of the Supreme People’s
Court on Issuing the Opinions concerning Strengthening the Work of Judicial Suggestions} (promul-
gated by the Sup. People’s Ct., Mar. 15, 2012, effective Mar. 15, 2012), arts. 2 & 3 (China).

160. Id., arts. 7 & 8; see also, Zhixin Liu, Sifa Jianyi de Zhengdangxing Wenti Yanjin
(B LI 1E 24 1 1) U 97) {Research on the Legitimacy of Judicial Suggestions}], 34 HEBEI FAXUE
([ k=) [Hebei Legal Sciencel 103, 105-7 (2016) (China).

161. Zuigao Renmin Fayuan Yinfa Guanyu Jiaqiang Sifa Jianyi Gongzuo de Yijian de Tongzhi, supra
note 159, art. 8.

162. Id., art. 12.

163. Zuigao Renmin Fayuan Yinfa Guanyu Jiaqiang Sifa Jianyi Gongzuo de Yijian de Tongzhi, supra
note 159, art. 10.
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and the full names of any entities copied.'®® The main body of the judicial
suggestion—its second part—should specify the problems identified, ana-
lyze their causes, and offer specific solutions in accordance with relevant
laws, regulations, and policies.'®> Before a judicial suggestion is sent in the
name of the court, the draft will be reviewed by an office which routinely
oversees judicial suggestion work and signed by departmental leaders
(fenguanyuan lingdao)'°® or, when necessary, the president of the court (yuan
zhang).1¢7

The concept of judicial suggestions first appeared in an official Chinese
document in 1956, in a reply issued by the Ministry of Justice.'®® According
to the reply,

[iln the course of adjudication of cases, people’s courts may and
shall issue suggestions to urge relevant agencies and organizations
to make amends, when discovering flaws existing in [their} work
which criminals can take advantage of, when necessary, {the
court] shall suggest their superiors at higher levels to assist in
rectifying {the flaw]; if the flaw is generic, [the court} may report
to party and government leaders to instruct to rectify.'®?

At the 1983 NPC meeting, the then President of the SPC, Jiang Hua,
praised the contribution of judicial suggestions in ameliorating organiza-
tional deficiencies and preventing crimes.'”® The first Administrative Proce-
dure Law and the Civil Procedure Law of the People’s Republic of China
conferred on courts the authority to raise certain issues through judicial sug-
gestions;'7! the adoption of judicial suggestions by recipients has also been

164. Id., art. 9.

165. Id.

166. Id. In general, there are various departments responsible for a certain type of judicial works, such
as adjudication, enforcement, and human resources, in each people’s court of China. Departmental leaders
manage and oversee the affairs undertaken in the department. See Guodong Du, Ten “Confusing” Names of
Departments and Positions in Chinese Courts, CHINA JUSTICE OBSERVER, Oct. 10, 2021, https:/
www.chinajusticeobserver.com/a/ten-confusing-names-of-departments-and-positions-in-chinese-courts
[https://perma.cc/VD2M-4EKP].
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cumstance of Discovering Flaws Existing in an Organization’s Work, Under Which People’s Courts Shall
Issue Suggestions Instead of Individual Rulings} (promulgated by the Ministry of Justice, July 13, 1956,
effective July 13, 1956) (China).
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170. Jiang Hua, Sup. People’s Ct., Zuigao Renmin Faynan Gongzuo Baogao (1983 nian)
(e N Bt TAEHR 7(19834F)) [Work Report of the Supreme People’s Court (1983)1, RENMIN
RiBao (N HHR) [People’s Dailyl, June 26, 1983, http://www.gov.cn/test/2008-03/27/content_92
9837.htm [https://perma.cc/7G9G-A8B5} (China).
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one of the evaluation criteria for judicial performance since 1995.172 Despite
statutory provisions for judicial suggestions, the power to make them laid
dormant in the hands of the courts for a long time.'”> Among the few judi-
cial suggestions issued by courts prior to 2000, a notable example is a sug-
gestion sent by the Shanghai High People’s Court to the Shanghai Branch of
People’s Bank of China.!7* This over-5,000 word suggestion drew on the
Shanghai courts’ adjudication of cases involving financial institutions to
point out multiple shortcomings of financial institutions in drafting stan-
dard guaranty agreements, performing loan contracts, and operating loan
and deposit businesses.!”> It also urged financial institutions and profession-
als to raise their legal consciousness and advance their understanding of
China’s Guaranty Law and the soon-to-be implemented Contract Law.!7®
The general office of People’s Bank of China subsequently forwarded the
suggestion to its local branches, commercial banks, policy lenders, and other
financial institutions for reference.'’’

In the face of disparities in practice between regions, inconsistent formats,
and lackluster follow-up and monitoring, the SPC, in its 2007 and 2012
notices, reiterated the importance of judicial suggestions and provided spe-
cific guidance for the content, layout, and issuance procedure of judicial
suggestions.!’® Since then, the value of judicial suggestions has been fre-

content_2024894.htm [https://perma.cc/Y99T-2R73} (China); Zhonghua Renmin Gongheguo Minshi
Susong Fa (i4g A\ R ALANE R I3 JfiA7) [Civil Procedure Law of the People’s Republic of China}
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172. Zhonghua Renmin Gongheguo Faguan Fa (tfifg A &I [E 1 E %) [Judges Law of the Peo-
ple’s Republic of China} (promulgated by the Standing Comm. Nat'l People’s Cong., Feb. 28, 1995,
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ning Normal University Journal (Social Sciences)} 43, 44—45 (2018) (China).
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Jinrong Fengxian de Jianyi (&t — DTS SRNUMGAE DR S5B Y Sml XUS: (¥ #2180 {Sug-
gestion concerning Further Regulating the Deposit and Loan Business of Financial Institutions in the
Purpose of Preventing Finance Risks}, Hu Gao Fa {19991 317 (P& [1999] 3175) [Shanghai High
Ct. {19991 No. 3171 (China); Id., at 45.
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the People’s Bank of China Forwarding the Shanghai High Ct.’s Judicial Suggestion Concerning Regu-
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Zhuyi Hexie Shehui Tigong Sifa Fuwu de Tongzhi (f 5 N EVERE 6Tt — s a) a8 T
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quently stressed in legal and regulatory texts and judicial suggestions have
become more prevalent. During the national crackdown campaign against
underworld forces, for instance, both the notices issued by the CCP Central
Committee and the State Council and the opinions published by the SPC
called on courts to direct suggestions to relevant authorities for crime pre-
vention and social control.'”® In September 2011, the People’s Court Daily,
a national periodical managed by the SPC, launched a special column featur-
ing selected judicial suggestions “[iln order to make the whole society un-
derstand the significant role of judicial suggestions and promote people’s
courts to further strengthen their work on judicial suggestions.”!*° Simulta-
neously, the SPC announced its first national contest for excellent judicial
suggestions.'®! Among the sixty winning entries, all of them provided thor-
ough and specific solutions to the identified problems and forty-eight put
forward at least two proposals for improvement.'®? These suggestions exem-
plified the evolution of courts from passive adjudicators to proactive agents
who strive to diagnose and tackle social problems.

In addition to national initiatives by the SPC, regional high courts also
devised schemes to encourage judges to improve the quantity and quality of
their suggestions and to monitor responses more assiduously. For example, a
guideline formulated by the Beijing High People’s Court in 2011 made
judicial suggestions a substantial component of performance appraisal.'®? It

see also Zuigao Renmin Fayuan Yinfa Guanyu Jiaqiang Sifa Jianyi Gongzuo de Yijian de Tongzhi, supra
note 159.

179. The CCP Central Committee and the State Council, Zhonggong Zhongyang Guowuyuan Fachu
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180. The People’s Ct., Zhenggao Qishi (fiffJaE8) [Call for Papers}, RENMIN Fayuax Bao
CN P fi) [People’s Court Dailyl, Sept. 29, 2011, http://rmfyb.chinacourt.org/paper/html/2011-09/
29/content_34113.hem?div=-1 {[https://perma.cc/MHHS8-PF6D} (China).
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also exhorted courts to involve bureaus for the comprehensive management
of public order in the process of evaluating the practical impact of judicial
suggestions and the adoption of suggested measures by recipients.'®® In
2010, courts from Jiangsu Province started to regularly select and award
excellent judicial suggestions based on their content and influence.'®> Since
2009, courts in Shanghai have been required to upload their judicial sugges-
tions within three working days of issuance to a regional database.'®® The
database will flag any suggestions which have not been addressed by recipi-
ents without reason for more than ninety days, and remind the issuing
courts to follow up with the recipient or report the default to the recipient’s
higher-ups or supervisory departments.'®” As a result, from 2008 to 2010,
the annual number of judicial suggestions issued by Shanghai courts rose
from 124 to 509, with the response rate climbing from 47.6% to 68.8%.'8%

Driven by these national and local initiatives, Chinese courts have,
through judicial suggestions, intervened in policy domains such as public
health, education, and crime.'®® These suggestions represent an official chan-
nel for judges to reach actors who might not otherwise come before the
court.'® In venturing beyond the bounds of adjudication, judges “play soci-
etal and political roles, exercise societal and political functions, and realize
the integration of legal, social, and political impact.”'*' As a local judge
expounded in an essay published in the People’s Court Daily,
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gation on the Innovation of Criminal Judicial Suggestion Mechanisms of Courts at Three Levels in
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as an extension of judicial function of courts, [judicial sugges-
tions} break out of the conventional role of the judiciary, which
solely provides “ex post remedies” and resolves disputes, and have
become “social woodpeckers.” They discover the “hidden dan-
gers” that are more likely to cause conflicts in a timely fashion

., take precaution, identify and plug loopholes, and strive to
nip conflicts in the bud.'??

Under democratic centralism, courts in China have neither the constitu-
tional responsibility nor the constitutional wherewithal to bridle political
power. To the contrary, they implement the agenda and priorities of the
party-state and can be assigned non-adjudicative tasks like the offering of
judicial suggestions.

III. EMPOWERING COURTS IN THE ADMINISTRATION OF SOCIETY

In recent decades, there have been many instances of courts advancing
national policies and administering social order through judicial sugges-
tions. The following examples illustrate how courts in China draw on indi-
vidual cases, certain types of cases, or even no cases at all to identify societal
ills and propose solutions to the recipients of judicial suggestions.

A.  Formulating and Implementing Public Policy

Chinese courts have shouldered greater social responsibilities since the
judicial dynamism (sifz nengdong) reform in the late 2000s. Specifically,
judges are sometimes expected to go above and beyond adjudication to par-
ticipate in policy formulation and implementation. Because of their versatil-
ity and non-bindingness, judicial suggestions have been employed to
discharge such responsibilities. An example which attracted considerable
media attention is a judicial suggestion, borne out of a civil case handled by
the Basic People’s Court of Xuhui in Shanghai, that urged the Ministry of
Health to adopt an elimination-of-danger confirmation system for medical
emergency services.'?> In January 2010, the daughter of the plaintiff, Ms.

192. Chuan Qin, Chongfen Fahui Sifa Jianyi Canyn Shebui Guanli Chuangxin de Zunoyong
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tion of Society], RENMIN FAYUAN Bao (A [R:BE#i) [People’s Court Daily}, Mar. 10, 2012, http://
rmfyb.chinacourt.org/paper/html/2012-03/10/content_41433.htm  [https://perma.cc/TDS2-DUFA}
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Zhang, called an ambulance after suffering from gas poisoning.'®* The am-
bulance, however, left twenty minutes after arriving at the scene because no
one answered the door.'”> Ms. Zhang and her two roommates were found
dead in the apartment three days later.!® Ms. Zhang’s parents sued the
emergency services center for compensation.'”” They claimed that the center
was liable for Ms. Zhang’s death because its personnel did not take any
further actions to locate Ms. Zhang and failed to provide her with timely
rescue.'?® The court found the defendant not liable for the death of the vic-
tims as the defendant did not violate any of the rules applicable to rapid
emergency treatments. The presiding judge, however, perceived a lacuna in
these rules and therefore sent a judicial suggestion to the Ministry of Health
advocating coordination between the medical and other departments in han-
dling similar situations.'*® The suggestion also recommended the establish-
ment of a confirmation system which would require first responders to verify
that the danger was no longer present before discontinuing pre-hospital ur-
gent care services.??? In response to the court, the Ministry stated that it had
held a meeting to discuss the judicial suggestion and would consider the
proposal carefully in the drafting of the “Management Measures for Pre-
hospital Medical Emergency.”?°t Whilst the Management Measures that
came into effect two years later did not clearly incorporate any of the court’s
proposals, the Standing Committee of the People’s Congress of Shanghai
issued regulations in 2016 putting in place the elimination-of-danger con-
firmation system suggested by the court.?°? Article twenty-one of the Regu-
lations stipulates that first responders may request support from the police
and fire departments if they encounter difficulties in reaching the caller to
enter the dwelling, and the relevant departments should provide immediate
assistance at the scene.?®> A representative to the Municipal People’s Con-
gress, Qu Jun, opined: “The case ended. The cause of the dispute and the
loss of three lives, however, reflected the urgent need to improve the pre-
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hospital medical emergency system . . . the ‘elimination-of-danger’ confir-
mation system is indispensable.”204

Besides precipitating policy change, courts have also made judicial sug-
gestions in furtherance of national campaigns. Delivered to eleven regional
schools, local education bureaus, and other education departments, the judi-
cial suggestion issued by the Basic People’s Court of Taocheng from Hebei
Province recommended restricting the children of untrustworthy individuals
from attending expensive private schools.?®> This suggestion did not arise
out of any dispute and was instead based on opinions issued by the State
Council and a judicial interpretation promulgated by the SPC2% in concert
with the national crackdown on “/zo /ai”—"a very dishonest person who
refuses to pay his/her debts.”?” To “urge judgment debtors to fulfill the
obligations prescribed by effective judgments in due course,”2°® the court
submitted that:

First, the admissions guide of your school shall specify that stu-
dent applicants whose parents are untrustworthy judgment debt-
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ors are not allowed to register for examinations; second, review
the basic information of the parents of recruited or to-be-recruited
students at your school. No offers shall be given to {students
whose parents} are listed as untrustworthy judgment debtors;
third, students who have already been enrolled with the above-
mentioned circumstances, once discovered, shall be demanded to
withdraw or transfer to other relevant public schools.?%?

Public opinion towards these suggestions was mixed. Some condemned the
restrictions as reminiscent of collective punishment in ancient China where
relatives were punished along with wrongdoers. Others lauded the disciplin-
ing effect such restrictions would have on untrustworthy and elusive debt-
ors.21® According to a local newspaper, during the following summer
admissions seasons, a number of judgment debtors voluntarily fulfilled their
obligations in order to prevent their children from being subject to educa-
tional restrictions.?!!

B.  Preventing Crime and Social Conflict

The Chinese judiciary also promotes social harmony through prophylaxis:
preventing crimes and forestalling conflicts.?'? In addition to fashioning ex-
post legal remedies, courts are also responsible for distilling the causes of
recurrent disputes and generating proposals for reducing future offenses.?!?
Judges discharge this duty through judicial suggestions. In May 2010, the
Basic People’s Court of Tongshan from Jiangsu province heard a case in
which the defendant, using an unregistered SIM card, scammed eleven peo-
ple of 74,600 yuan.?'* Upon further research, the court found that major
phone service providers did not verify buyers’ identities at the time of sale,
creating an opportunity for criminals to commit fraud without being
traced.?!> Attributing rampant phone fraud to the lack of real-name registra-
tion for SIM cards, the court issued a judicial suggestion to the phone carrier
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servicing the defendant, China Mobile Communications Group.?'® In its
suggestion, the court briefly described the criminal case and the kinds of
undesirable activities that could be perpetrated through untraceable phone
user identities. It further advised China Mobile to compel real-name regis-
tration, to prohibit its retailers from selling unregistered SIM cards, and to
require existing phone users to register in due course. China Mobile replied
to the court promptly and positively and implemented a two-stage plan for
effectuating the real-name registration requirement.?!” This judicial sugges-
tion also captivated media attention.?!® The other two major telecommuni-
cation operators, China Unicom and China Telecom, learned of the case and
adopted a similar registration system.?!® According to a news report pub-
lished in December 2011, because of the publicity generated by the judicial
suggestion and the measures undertaken by the telecommunication opera-
tors, no criminal cases involving fraud using an unregistered phone number
had occurred in Xuzhou City since September 2010.22° In 2013, the Minis-
try of Industry and Information Technology issued the “Provisions on the
Registration of True Identity Information of Phone Users,” mandating the
registration of identifying information for all telephone and mobile phone
users.??!

Besides exposing the modus operandi of criminals, courts also identify vul-
nerable classes of victims and engage related organizations in pre-empting
crimes. A judicial suggestion issued by the Basic People’s Court of Erqi in
Henan province demonstrates.??? In 2019, the court heard a criminal case
where the defendants were accused of making “fzo /#” loans, that is, of “in-
ducing [borrowers} to sign lending, pledging or guarantee agreements
before inflating loan amounts or maliciously fabricating contractual breach
events in order to create ‘false debts.””223 At trial, the court found that the
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defendants primarily targeted college students who were in urgent need of
money or young adults who had just entered the workforce.??* They adver-
tised no-collateral loans with low interest rates and fast approval to entice
victims.??> Recognizing that “students are easily targeted by criminals due
to their lack of social experience and weak capacity of identifying right and
wrong” and to “reduce crime at its source,” the court addressed a judicial
suggestion to the twelve schools where the student victims were enrolled.?2¢
The suggestion asked that the schools organize legal education activities,
raise students’ awareness of the adverse consequences of taking out “fao [u”
loans, and investigate and report on all types of small loan advertisements on
campus.??’

As judicial suggestions can be made even in the absence of any legal
controversy, courts may employ them as a channel for communicating and
cooperating with local governments to head off social unrest before it mate-
rializes.??® For instance, the financial crisis of 2008 bankrupted many enter-
prises in Zhangjiagang of Jiangsu province.??* The owners of some of these
enterprises fled, leaving employees in the lurch.??° To help the local govern-
ment and party committees defuse the situation and restore social order, the
Intermediate People’s Court of Zhangjiagang issued judicial suggestions set-
ting out recommended solutions and measures.??! These suggestions in-
cluded the establishment of a joint early warning system, an emergency
response mechanism, a joint rights protection scheme, and a security fund
for unpaid wages.?>?

C. Advising on Business Activities

Courts do not only help administrative authorities and civil organizations
formulate policies and prevent crimes. Through judicial suggestions, they
occasionally function as legal advisors to private enterprises.??> In 2016, the
Basic People’s Court of Pudong District of Shanghai heard several personal
injury cases arising from traffic accidents caused by couriers from an online
food ordering platform, Ele.me (‘Hungry Now”).2>* After reviewing a num-
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ber of disputes presenting similar issues, the court detected some objectiona-
ble commonalities in how food delivery services conducted business.?*> It
found that part-time couriers used their own vehicles, joined the platform
without contracts or insurance, had to teach themselves road safety informa-
tion, and earned uniforms, helmets, and other delivery equipment based on
their number of completed deliveries.?>¢ Ele.me, for instance, would deduct
service fees if the courier did not complete the delivery within forty-five
minutes.??” Therefore, “[the couriers} often race[d} against time by ‘sticking
a pin wherever there is room,” resulting in traffic accidents.?*® The court
directed a judicial suggestion to Ele.me, advising the company to adopt the
same standard for full-time and part-time employees in training, manage-
ment, and assessment, to strengthen its real-time road safety monitoring, to
implement data-driven delivery assignments, and to expand insurance cover-
age.??* The company promptly responded with a promise to embrace the
court’s suggestions and to live up to its social responsibility.??® Similarly, a
judge from Jiangsu province analyzed eighty-nine cases involving traffic ac-
cidents caused by food couriers and issued suggestions to two main online
food ordering platforms in 2020.24" These judicial suggestions alerted food
delivery providers to the importance of road safety and urged them to under-
take effective measures to reduce the danger of accidents. In September
2020, Ele.me posted on its Weibo account that it would incentivize custom-
ers to agree to “wait for five or ten more minutes,” and introduce a positive
reinforcement mechanism whereby couriers would be rewarded for good per-
formance but would not be penalized if some of their deliveries time out.??

A winning party in a lawsuit may nonetheless receive judicial suggestions
on other aspects of its behavior. In March 2011, the labor contracts of six-
teen workers were terminated by Shanghai Labor Resource Development
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Co., Ltd. due to their misappropriation of factory parts.?®> The workers sub-
sequently sued the company alleging unlawful termination and sought com-
pensation and unpaid wages.?*4 Although the court upheld the company’s
action, it also had doubts about how the firm computed wages and how it
determined employment duration in assessing eligibility for paid annual
leave.?®> After the case was closed, the court served the company a judicial
suggestion.?® It advised the company to specify the wage system in their
labor contract attachments, notify employees of the calculation methods for
overtime wages, and make employees who have worked continuously for
twelve months eligible for paid annual leave.??” The presiding judge justi-
fied the suggestion, noting:

Jiading [where the defendant company is located}, as a nodal dis-
trict in the Yangtze River area, gathers many labor-intensive en-
terprises, and most of the employees in these enterprises come
from other places. Returning home to visit families during vaca-
tion became a dilemma for labor rights protection.?®

Shortly afterwards, the company reported to the court that it had under-
taken corresponding measures.?® The company’s manager, Mr. Xu, spoke
graciously about the judicial suggestion. He told a reporter that “although
[we]l won the lawsuit, our work, indeed, had inadequacies and omissions.”?>°
He thanked the court for alerting them to these problems and for protecting
the interests of both the employees and the company.?>!

We have elucidated how judicial suggestions can assist in the formulation
and implementation of public policy, help prevent crime and social conflict,
and advise businesses on the legality or appropriateness of their practices.
Our discussion thus far may have given the impression that judicial sugges-
tions are separate from or even complementary to adjudication. But judicial
suggestions can sometimes be employed as a substitute for adjudication. In
administrative law cases, for instance, courts may issue judicial suggestions
instead of ruling against defendant administrative agencies, even when their
actions are in violation of law.?>? These suggestions, which can be sent at
any stage of the litigation, are often inaccessible to claimants.?>> The use of
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judicial suggestions to avoid an adverse adjudicative decision is controver-
sial. On the one hand, it could undermine the judicial review of administra-
tive acts and tarnish the neutrality of courts.?>* On the other hand, it might
represent a second-best compromise given that “the status of administrative
bodies is far above the one of judicial organs” and “the power of government
often overrides the law.”?>

IV. THE IMPACT OF JUDICIAL SUGGESTIONS

As judicial suggestions are not legally binding orders, their actual influ-
ence depends in large part on the willingness of the recipients to consider
and adopt the courts’ proposals. Some scholars, therefore, refer to judicial
suggestions as a kind of “soft enforcement.”?’® Although judicial sugges-
tions have proliferated in recent decades, response rates still fluctuate across
regions. For example, 710 of the 868 judicial suggestions directed to admin-
istrative agencies in Zhejiang province received responses.?”’” By contrast,
only a quarter of the 177 administrative judicial suggestions sent by courts
in Fujian province around the same time drew responses from the recipi-
ents.?>8 According to a report of the High People’s Court of Guangdong
which assessed the work of fourteen courts in the region, a considerable
number of judicial suggestions issued between 2008 and 2010 had not been
acknowledged or adopted by their recipients, and there existed significant
regional disparity in receptivity to judicial suggestions.?*® In Dongguan
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city, for instance, around 90 percent of judicial suggestions served by courts
were replied to whereas the same figure for Zhuhai city stood at only 40
percent.2%®

These statistics must be taken with a grain of salt. The so-called dialogues
initiated by judicial suggestions frequently amount to little more than a
ritualistic exchange of letters. To satisfy targets, some judges give judicial
suggestions to organizations which are closer to or more likely to cooperate
with the court.?°! Devoid of constructive proposals, these suggestions are
often perfunctory and demand very little by way of feedback from recipi-
ents.22 Moreover, among the responses received by courts, many are either
formalistic, empty acknowledgements or straight-out refusals to undertake
the suggested measures.?>

According to local courts, the non-compulsory nature of judicial sugges-
tions, insufficient follow-up procedures, and impractical proposals are all
factors contributing to low response rates.?** Moreover, recipients fear that a
concessionary reply could hurt their defense in future lawsuits or result in
negative appraisals from their superiors.?®> Organizations are also worried
that media coverage of their replies would damage their reputations and
public images by attracting scrutiny to the failings surfaced by the courts.2%
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For this reason, some courts were even asked to retract their judicial
suggestions.2%’

Although courts sometimes exerted pressure on recipients by forwarding
their suggestions to the latter’s superiors or to higher-level authorities, judi-
cial suggestions, unlike judgments, do not create legal rights or obligations
in any interested parties.?®® Recipients remain free to accept, acknowledge,
ignore, or reject the courts’ proposals. For example, the plaintiff in an ad-
ministrative law case from Jiangsu Province was cited by the local traffic
patrol after driving his car into a bus-only lane on S road. He challenged the
factual basis of the citation arguing that there were no bus-only signs on S
Road.?® Accompanying the court’s judgment in favor of the plaintiff was a
judicial suggestion to the defendant on how the configuration of traffic signs
could be improved: “the installment of traffic signals and signs should meet
the standards of being clear, eye-catching, accurate, and intact.”?7° The de-
fendant agency brushed aside the judicial suggestion, replying:

If bus lanes are marked at all intersections of S Road, the high
density [of the signs} will affect the appearance of the city. The
priority should be strengthening the publicity [of the rules}
among workplaces along the road and informing the commuters
[of these workplaces] of where the bus-only lanes are.?”!

Another noteworthy example demonstrating the softness of judicial sugges-
tion is a local lawyer association’s reply to a suggestion made by a Fujian
court. In September 2018, the Immediate People’s Court of Quanzhou im-
posed a 500 yuan fine on two criminal defense lawyers who brought an axe
to a hearing.?’> The defense lawyers later asserted that the axe, of the same
type as the weapon used in the crime, would be essential to determining
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whether the defendant intended murder or merely assault.?’”> However, the
court found that presenting an axe in the courtroom without its permission
“seriously endangered the safety of the trial,” and issued a judicial sugges-
tion to the relevant authority to discipline the lawyers concerned.?’4

After investigation, the Lawyers Association of Quanzhou decided not to
impose any penalties on the lawyers in question and announced publicly its
reply to the court. The Association found that one of the lawyers did not
violate any legal or professional rules as she did not carry or touch the axe
prior to and during the hearing.?”> As for the other lawyer, his motivation
was “to assist the court in investigating the facts of the case.”?’® Given that
the axe was “under the actual control of {the lawyer} for the entire time,”
the Association concluded that the act in question did not constitute a “seri-
ous circumstance of endangering the safety of the trial” as alleged by the
judicial suggestion.?”” This episode incited debates among legal practition-
ers about the deference due to judicial suggestions. For instance, a Chinese
lawyer, Liu Chuang, argued in a since-deleted essay posted on the Beijing
Ocean Law Firm’s website that “courts do not have rights to demand any
entities, let alone administrative or judicial bodies at the same level, to re-
port work to and take commands from them. The power of judicial sugges-
tions is, in essence, a notification of circumstances only.”?78

The soft, dialogistic nature of judicial suggestions is not only reflected in
the recipients’ non-responses and their refusals to comply but can also be
exemplified by inaction following positive replies. In October 2006, an
eighty-four-year-old woman, Mrs. Zhang, suffered from shock, shortness of
breath, and excessive sweating after taking part in a clinical trial of a new
drug manufactured by Bayer Pharmaceuticals.?’”? Mrs. Zhang later discov-
ered Bayer Group had insured the drug trial with a maximum coverage of
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€500,000 for each drug trial volunteer, and sued Bayer Pharmaceuticals for
compensation of €150,000.28° Although the defendant admitted the fact of
insurance during the hearing, it refused to present the court with the said
insurance contract for examination.?®! The court proceeding was prolonged
due to the unavailability of evidence.?®> The trial lasted four years and the
court eventually ruled in favor of Mrs. Zhang.?®> While investigating the
case, the presiding judge, Chen Xiaodong, discovered that neither the hospi-
tal nor the supervising authority—then the National Medical Products Ad-
ministration—kept a copy of the insurance contract.?®* Judge Chen also
found that the rules were ambiguous as to whether insurance measures were
part of a trial plan subject to review and whether insurance contracts should
be submitted to the relevant medical products administration for record.?®
The Basic People’s Court of Chaoyang therefore served a judicial suggestion
to the State Food and Drug Administration and the Ethics Committee of
People’s Hospital.28¢ In its suggestion, the court recommended the Admin-
istration revise the “Measures for the Administration of Drug Registration”
to include the compulsory recording of insurance measures.?®” The court also
urged the Ethics Committee to strengthen the auditing of insurance mea-
sures and to keep relevant documents on record.?®® After receiving the sug-
gestion, officials of the State Food and Drug Administration visited the
court to further probe the matter and seek advice on its management system
for drug clinical trials.?®® A week after the visit, the Administration replied
to the court, stating that it would revise the rules and regulations in accor-
dance with the court’s suggestion to clarify the requirements for insurance
measures. The Administration also undertook to reinforce the obligation of
the Ethics Committee to audit insurance measures adopted for drug clinical
trial volunteers so as to protect the rights and safety of subjects to the fullest

12, 2013, 09:16 AM), http://finance.people.com.cn/n/2013/0412/c70846-21113073.heml  [heeps://
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extent.??® Despite these assurances, the 2020 Amendment to the “Measures
for the Administration of Drug Registration” did not include any of the
suggested changes to insurance measures for drug clinical trials.?*! Further-
more, whereas the recently revised “Quality Management Specifications for
Drug Clinical Trials” lists insurance as part of a clinical trial protocol, to be
subject to auditing under normal circumstances, it also permits contracts or
agreements to stipulate otherwise.?2

As previously observed, the real-world influence of judicial suggestions is
dampened by their advisory character on the one hand and feeble post-issu-
ance supervision on the other.??> The poor quality of judicial suggestions
also diminishes their persuasiveness. Many suggestions are unsupported by
clear logic or reasoning or overlook practical aspects of the problem.?**
Others proffer vague and generic prescriptions, advising the recipient to
“pay close attention,” “reinforce management,” and “intensify the efforts of
publicity and education.”? In order to enhance the effectiveness of judicial
suggestions, some local courts have designated the quality of judicial sug-
gestions as a job performance indicator.?¢ For example, the Basic People’s
Court of Qingfeng County in Henan Province requires judges to conduct
thorough investigation and collect sufficient data prior to issuing a sugges-
tion.?” A local court from Sichuan takes the adoption and societal appraisal
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of judicial suggestions into consideration for judicial promotion.?*® At the
same time, courts have tried to foster a better understanding of judicial
suggestions to ensure the adoption and execution of the proposals they put
forward.?®® Some courts have enquired into recipients’ reasons for not re-
sponding, assigned judicial personnel to visit them, and invited deci-
sionmakers from recipient organizations to the court for round-table
discussions.?®® Characterizing judicial suggestions as the catalyst for positive
feedback loops, the Deputy Head of the High People’s Court of Shanghai,
Shen Zhixian, urged courts to “take the initiative to strengthen communica-
tion with the recipient unit.”?°! “Judicial suggestions must not only be
given well, but also delivered artfully, so that people can listen to it and
things can be done,” he added.>®?

The impression made by a judicial suggestion might also vary based on
the status of the recipient. Despite years of reforms that focus on the de-
administration (gu xingzheng hua) of courts in China,>* local authorities con-
tinue to have a say in many aspects of judicial activity, including courts’
personnel, finances and, even occasionally, decisionmaking. According to a
spreadsheet tabulating judicial suggestions by Nanjing courts at all levels in
2020, sixty-seven out of 142 judicial suggestions were directed to adminis-
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trative agencies while fifty-nine were sent to enterprises.’* Among the sev-
enty-two suggestions that received replies, one suggestion was adopted and
incorporated into a normative document.’®> The issuance and adoption of
two suggestions were broadcasted by official media at the central and pro-
vincial levels.’*® The Guangzhou Intermediate People’s Court reported in
2020 that fifteen out of sixteen judicial suggestions were directed to admin-
istrative agencies and seven of them did not receive any replies.>*” While
there is insufficient data to tease out any statistical patterns in the accept-
ance of judicial suggestions, it could well be argued that private enterprises
within the jurisdiction of the court appear to be more receptive to judicial
suggestions than public entities. Many of these recipient companies either
attended roundtable workshops hosted by courts to discuss the problems and
solutions or invited judges to lecture their managing teams and employees
on relevant laws and regulations.?® As the manager of Shanghai Labor Re-
source Development, the defendant in one of our studied cases, forthrightly
said, the company appreciated and valued the court’s suggestion because
they believed that judicial guidance would reduce their legal exposure in the
future.’?
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In sum, the overall impact of judicial suggestions remains anemic. Still,
the party-state has vested courts with the responsibility of making these
suggestions because they can sometimes turn out to be helpful for improv-
ing social order and public administration. Private individuals, business en-
terprises, and other governmental agencies do not always have the capacity
or incentive to think dynamically or in aggregate terms. Local public secur-
ity bureaus may be more concerned about violent crime being committed in
real-time. Big corporations pursue private profit rather than the common
good. Despite their relatively shallow expertise in either criminal investiga-
tion or business management, courts can draw on evidence and experiences
to discern patterns in the cases that come before them and bring them to the
attention of relevant actors. Since the facts of these cases are uncovered as
part of adjudication, the cost of performing this public service is marginal.
Courts are also perceived as having greater legal expertise than many other
official bodies. This advantage gives their suggestions—especially those that
relate to legal rather than policy matters—more credibility. When followed,
such suggestions can foster voluntary compliance and promote social har-
mony and stability.

Finally, judicial suggestions are, at best, official advice, not coercive or-
ders. The softness of judicial suggestions is frequently cited as a reason for
their ineffectualness. But this feature of judicial suggestions also makes
them possible and useful. Judges do not always possess the requisite exper-
tise, skill, or evidence for rulemaking. They may also not be able to consider
an issue holistically from the perspective of multiple stakeholders. The non-
binding and yet formal nature of judicial suggestions gives courts an official
mechanism for initiating policy or behavioral change while minimizing the
consequences of ill-thought-out ideas. The softness of judicial suggestions
preserves the rights of non-litigants and keeps courts within the bounds of
their institutional competence.

The theory and practice of judicial suggestions in China is instructive for
understanding the functional possibilities and limits of socialist courts. Like
other state organs, socialist courts answer to the party state under the doc-
trine of democratic centralism. Because of their political subordination,
courts in socialist regimes can and do bear responsibilities that go beyond
adjudication. Socialist regimes may enlist courts in identifying and address-
ing social ills, both on a case-by-case and at a systemic level. The Chinese
SPC promulgates judicial interpretations of statutes bearing the force of law
whereas Chinese courts at all levels have the authority and the duty to offer
non-binding judicial suggestions to any entity, whether it is a litigant or
not. At the same time, like in liberal democracies, the lack of institutional
expertise and knowledge hampers judicial interventions in specialized do-
mains of human activity. Moreover, the subdued status of courts in socialist
regimes means that government entities and even private actors sometimes
pay lip service to judicial overtures that are merely advisory. Still, it appears



250 Harvard International Law Journal | Vol. 64

that in the absence of a constitutional mandate of separation of powers,
courts can be and are assigned non-adjudicatory tasks.

CONCLUSION

Writing in 1987, Christopher Osakwe noted that when confronted by the
foreign logic and ideology of socialist law, scholars bred in the Western
tradition are apt to dismiss it as an “oxymoron,” “undeserving of any seri-
ous study . . . because it is believed to be fundamentally lawless.”'° The
globalization of trade might spur some to “producfe}l instant digests of the
commercial laws of socialist countries.”!! But there is also a third tendency,

manifested in what appears to be a carefully orchestrated effort by
many individuals in the West to stress the evil character and sys-
temic defects of socialist law. Scholars of this persuasion tend to
concentrate their studies on the aspects of socialist law dealing
with individual rights. In an effort to give their studies a sem-
blance of respectability, they use a type of language that gives the
illusion of science without any of its substance. In reality what
they are doing is passing off political opinion as if it were science.
The prevailing view in studies influenced by this thinking is the
belief that socialist law is nothing more than a totalitarian ma-
chine for the suppression of individual freedoms and liberties.>'?

Osakwe hailed a fourth way, one which “calls upon the scholar to predicate
his investigation upon the principle of analytical detachment” and “means a
willingness to probe all aspects of socialist law and to note its merits as well
as demerits in comparison to other modern legal systems.”?!?

Analytical detachment is hard if not impossible to achieve. Law, after all,
is bound up with our sense of justice, reason, and right. Still, it could be
helpful, in contemplating the varieties and qualities of legal systems, to es-
chew concepts that are not only normatively fraught but whose proper ap-
plication is controversial even at the core. The notions of rule of law and
judicial independence, for example, are not evaluatively inert and debates
about whether there is rule of law in a particular country or whether its
courts enjoy judicial independence turn, not only on factual predicates, but
also on how the terms of the discourse are interpreted. Disputes over the
proper understanding of these terms threaten not only to eclipse more de-
scriptive inquiries but also to trap us into deontological modes of judgment.

310. Christopher Osakwe, Introduction: The Greening of Socialist Law as an Academic Discipline, 61 TUL.
L. REv. 1257, 1259 (1987).

311. Id. at 1260.

312. Id. at 1260-61.

313. Id. at 1262.
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Rather than asking whether the rule of law or judicial independence is
present in a legal system—and hence, whether it is good or legitimate—one
can proceed empirically by documenting the “existence, degree, and process
of [political} influences on judicial behavior.”?'* More abstractly, one can
also inquire into the pitfalls and promise of any given constitutional design,
both in theory and in action. The principle of separation of powers demands
that the legislative, executive, and judicial powers be lodged in separate
branches of government. Montesquieu famously declared that “there is no
liberty, if the judiciary power be not separated from the legislative and exec-
utive.”3'> Article sixteen of the Declaration of the Rights of Man and Citi-
zens of 1789 proclaimed that “[alny society in which the separation of
powers and rights is not guaranteed has no constitution.”'¢ The People’s
Republic of China, as a self-avowed socialist regime, renounces the separa-
tion of powers in favor of democratic centralism. One might therefore con-
clude that its legal system, like that of all socialist states, is fundamentally
defective. But repudiation of the separation of powers principle also makes it
possible for socialist courts to take on extrajudicial functions forbidden to
their liberal democratic cousins and, perhaps, exercise influence in salutary
ways.

This Article posed the question of the non-adjudicatory responsibilities of
socialist courts. Our study of judicial suggestions in China demonstrates
how socialist courts are sometimes able to reach beyond individual cases to
address broader societal ills. In part because of their political accountability
and in part because of the non-binding and dialogical nature of judicial
suggestions, the people’s courts have both the obligation and the opportu-
nity to reach beyond the legal dimension of disputes to participate in the
ordering and administration of social life. The practical impact of these sug-
gestions is limited by the lack of judicial subject matter expertise and the
modest institutional standing of courts. But judicial suggestions can still
initiate policy change by surfacing issues that have hitherto evaded attention
and regulation. Overall, these observations do not establish the desirability
of courts without separation of powers. Indeed, one could still conclude,
reasonably, that the benefits of courts’ non-adjudicative interventions are
meager compared to the dangers of permitting political or policy considera-
tions to factor into adjudication.’'” But the approach exemplified here at

314. Zhu, supra note 77, at 60.

315. CHARLES-LOUIS DE SECONDAT, BARON DE LA BREDE ET DE MONTESQUIEU, THE SPIRIT OF
THE LAaws (Thomas Nugent trans., The Colonial Press 1899) 1:151 (1748).

316. Declaration of the Rights of Man and of the Citizen, France {1789}, art. 16. As Carl Schmitt
remarked, “such a theory understands dictatorship not just as an antithesis of democracy but also essen-
tially as the suspension of the division of powers.” CARL SCHMITT, THE CRISIS OF PARLIAMENTARY
DEMOCRACY 41 (1985).

317. Xin, supra note 19, at 169—70. Of course, politics can also color adjudication even in jurisdic-
tions that respect the separation of powers as a constitutional value. See, e.g., Smith, supra note 111, at
606 (“For instance, during the Labour Government of 1945-51, Lord Chancellor Jowitt wrote Lord
Goddard, the Lord Chief Justice whom he had appointed, that he sincerely hoped ‘the judges will not be
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least encourages us to look beyond dichotomies in thinking about legal or-
ders and institutions, even socialist ones.

k0 sk 3k

lenient to these bandits {who} carry arms {to} shoot at the police.” Meanwhile, Attorney-General Shaw-
cross wrote to the Chief Justice complaining that the Court of Criminal Appeal had gone too far in
restricting questions about the manner by which the police had obtained confessions. The Chief Justice
agreed and said he would raise the complaint with his fellow judges.”)
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