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Accountability for the Illegal Use of Force — Will the
Nuremberg Legacy Be Complete?

In 1946, the world witnessed the first-ever prosecutions of a state’s leaders for
planning and executing a war of aggression. The idea of holding individuals
accountable for the illegal use of force—the “supreme international crime”—was
considered but ultimately rejected in the wake of the First World War.' A few
decades later, however, following the even more destructive Second World War,
the victorious powers succeeded in coming together in a court of law at
Nuremberg to prosecute the leaders of Nazi Germany for waging an aggressive
war against other states. Yet the Nuremberg trials were both the first and last time
an international tribunal has adjudicated aggression. It took decades for the
international community to take the steps necessary to institutionalize the
prosecution of international crimes and to reconfirm the prohibition on aggression
as a crime under international law.” Now, in 2017—seventy years after the
Nuremberg prosecutions—the international community will gather to decide
whether to activate the jurisdiction of the International Criminal Court (ICC) over
the crime of aggression.’

Over seven decades, as the international community has debated how and
whether to make the prosecution of aggression a practical reality, Benjamin
Ferencz has worked tirelessly to ensure that the prevention and prosecution of
aggressive war-making remain on the international agenda. As the Chief
Prosecutor in the Einsatzgruppen case, Ferencz secured the convictions of twenty-
two SS officers for the murders of over one million Jews, Roma, disabled persons,
partisans, and others.® Between 1947 and 1957, as the Director of the Jewish
Restitution Successor Organization and through the United Restitution
Organization, he helped Jewish victims recover lost property, and through the

! 22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL, NUREMBERG 427 (1948).

*It was not until 1974 that the UN General Assembly finally adopted a definition of
“aggression.” From 1974, it took another twenty-four years for the international community to
create a permanent international tribunal—the International Criminal Court—and even then, the
States Parties put off the actions necessary to activate the Court’s jurisdiction over aggression. See
Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at 142, U.N.
Doc. A/9631 (Dec. 14, 1974); Rome Statute of the International Criminal Court, July 17, 1998,
2187 U.N.T.S. 90 (entered into force July 1, 2002); International Criminal Court, Assembly of
States Parties, Review Conference, The Crime of Aggression, ICC Doc. RC/Res. 6 (June 11,
2010).

3 See Stefan Barriga & Niels Blokker, Entry into Force and Conditions for the Exercise of
Jurisdiction: Cross-Cutting Issues, in THE CRIME OF AGGRESSION: A COMMENTARY 634-37
(Claus Krep & Stefan Barriga, eds., 2017).

* “The Biggest Murder Trial in History”, U.S. HOLOCAUST MEMORIAL MUSEUM,
https://www.ushmm.org/wlc/en/article.php?Moduleld=10007155 (last visited Mar. 15, 2017).
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Jewish Material Claims Against Germany, he helped negotiate the treaty between
the Claims Conference, West Germany, and the State of Israel.’

Motivated by the horrors of the Holocaust and the Second World War,
throughout his long career, Ben Ferencz has continued to push for the
international community to reconfirm its commitment to replacing the “rule of
force with the rule of law.”® He has done so by advocating strongly for the
establishment of a permanent international criminal tribunal that would have
jurisdiction over the same crimes he tried in Nuremberg’ and by insisting that the
“supreme international crime” remain judiciable as an offense under international
criminal law.®

With his work in mind, and writing as the international community prepares to
decide whether to activate the ICC jurisdiction over the crime of aggression, the
authors in this symposium take stock both of what has been accomplished and of
what remains to be done. This symposium is intended to build on the reflections
of the scholars and practitioners of international law who came together in
September 2015 at a meeting of international experts hosted by the Whitney R.
Harris World Law Institute at the Washington University School of Law. This
conference, “The Illegal Use of Force: Reconceptualizing the Laws of War,”
served as both a source of inspiration and a starting point for many of the
contributions in this symposium.’ Similar to the Harris Institute debate, this
symposium reflects on broader issues of accountability for the illegal use of force
under international law, with the goal of influencing broader scholarly efforts that
continue to shape the debate on the scope, nature, and future of the
criminalization of the illegal use of force."

keskosk

The adoption, first of the Rome Statute establishing the ICC, and then of the
Kampala Amendments defining the crime of aggression under that statute,
represents a significant achievement in international law. Between 1945 and 1947,
international law experienced a brief period in which illegal war making was
justiciable both as a state act and as a crime carrying individual liability. During
the following seventy years, however, aggressive war was no longer justiciable as

> BENJAMIN FERENCZ & TELFORD TAYLOR, LESS THAN SLAVES: JEWISH FORCED LABOR AND

THE SUEST FOR COMPENSATION (1979).
Id.

" BENJAMIN B. FERENCZ, NEW LEGAL FOUNDATIONS FOR GLOBAL SURVIVAL: SECURITY
THROUGH THE SECURITY COUNCIL (1994); BENJAMIN B. FERENCZ, AN INTERNATIONAL CRIMINAL
COURT: STEP TOWARD WORLD PEACE (1980).

¥ BENJAMIN B. FERENCZ, DEFINING INTERNATIONAL AGGRESSION: THE SEARCH FOR WORLD
PEACE (1975); BENJAMIN B. FERENCZ, ENFORCING INTERNATIONAL LAW: A WAY TO WORLD
PEACE (1983).

’ The Illegal Use of Force: Reconceptualizing the Laws of War, International Experts
Meeting, Washington University School of Law, Whitney R. Harris World Law Institute, Sept.
11-12, 2015, http://law.wustl.edu/harris/IllegalUseForce.aspx.

1 See, e.g., SEEKING ACCOUNTABILITY FOR THE UNLAWFUL USE OF FORCE (Leila Nadya
Sadat, ed., forthcoming 2017); THE CRIME OF AGGRESSION: A COMMENTARY 634-37 (Claus Kref
& Stefan Barriga, eds., 2017).
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a crime; it remained sanctionable only as a violation of the prohibition against the
use of force for which individuals could not be held directly liable. It is for this
reason that the 2010 Kampala amendments to the Rome Statute were a historic
development. If activated in 2017, the amendments will make wars of aggressions
and illegal war-making judiciable criminal offenses again, for the first time since
Nuremberg. In her essay, Federica D’Alessandra analyzes the symbiotic and at
times idiosyncratic normative history of aggression, from Nuremberg to
Kampala.'' As Anthony Abato details in his essay, the hard-fought adoption of
the Kampala Amendments in 2010 occurred in the face of strong opposition from
the five permanent members of the UN Security Council, which have taken the
view that aggression is a non-justiciable political question.'*

The inclusion of a defined crime of aggression in the Rome Statute sends a
clear signal to state leaders that aggression is contrary to law and that it will be
prosecuted as such. Ambassador Christian Wenaweser and Sina Alavi emphasize
the rule of law benefits of the criminalization of aggression in their symposium
essay, arguing that activating ICC jurisdiction over aggression “will allow the law
to challenge the longstanding forces of power politics.”" In addition, Donald
Ferencz echoes this sentiment in his symposium essay, noting that the inclusion of
aggression in the Rome Statute provides a concrete basis for prosecutions—“a
litany of specific acts of aggression”—assuming the parties to the Rome Statute
choose to activate the ICC’s jurisdiction over the crime in 2017.'* Finally, as
William Schabas notes, the criminalization of unlawful war-making is a
“corollary” of the human right to peace, which, Schabas argues, should be viewed
as encompassing both the jus ad bellum and the jus in bello."”

Despite the significant steps taken at Rome and Kampala, however, questions
remain about how the prohibition on acts of aggression will be—and should be—
applied. In their symposium essay, Dapo Akande and Antonios Tzanakopoulos
raise important jurisdictional issues the ICC may face in applying article 8 bis of
the Rome Statute, given the statutory requirement that the ICC make a
determination of state responsibility as a prerequisite for finding an individual
liable for aggression.'® Because the Court likely does not have jurisdictional
authority to make the necessary determination of state responsibility for states that
are not parties to the Rome Statute or have not ratified the Kampala Amendments,
the ICC may not be able to exercise its jurisdiction effectively over acts of
aggression committed by the nationals of such states. As another example, similar
to this jurisdictional uncertainty, Marissa Brodney notes the lack of clarity
concerning the nature of the victims of the crime of aggression as codified in the

" Federica D’Alessandra, Accountability for Violations of the Prohibition against the Use of
Force at a Normative Crossroads.

'2 Anthony Abato, On the Adjudication of the Illegal Use of Force at the ICC.

" Christian Wenaweser & Sina Alavi, From Nuremberg to New York: The Final Stretch in
the Campaign to Activate the ICC’s Jurisdiction over the Crime of Aggression.

" Donald M. Ferencz, Continued Debate over the Crime of Aggression: A Supreme
International Irony.

'> William Schabas, The Human Right to Peace.

' Dapo Akande & Antonios Tzanakopoulos, The Crime of Aggression in the ICC and State
Responsibility.
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Rome Statute.'” Assuming the Court’s jurisdiction over the crime of aggression is
activated later this year, the Court will still face many such challenges in
determining how the law may be applied.

Questions of how the prohibition on aggression shouldbe applied are equally
as important. For example, practitioners and scholars of international law have
long debated the scope of actors who should face liability for acts of aggression.
Historically, international law has conceived of aggression as a leadership crime.
Photos of top Nazi officials like Hermann Goering listening to the trial
proceedings at Nuremberg seem to embody the very heart of the “supreme
international crime.” The nature of the “leaders” affected, however, remains a
topic of discussion, however. In his symposium essay, Volker Nerlich considers
whether liability for acts of aggression lies only with principals—or whether
liability might reach state officials who are complicit in the aggressive “political
or military action” but do not mastermind it.'"® Similarly, Juan Calderon-Meza
also considers accessory liability for the crime of aggression and argues that once
the jurisdiction over aggression is activated, the ICC could prosecute private
individuals—particularly business leaders in the private military and security
industry—who make a significant contribution to acts of aggression undertaken
by heads of state."” In situations in which it is politically impractical to prosecute
the heads of state responsible for acts of aggression, the prosecution of private
persons under an accessory theory could provide a way to ensure that some party
is held accountable for these crimes. At the same time, reflecting on the legal
standards that facilitated the prosecution of industrialists at Nuremberg,
MacKennan Graziano and Lan Mei caution against raising the bar for holding the
officers and directors of corporations accountable, which is even more important
now that modern warfare frequently involves corporate individuals.*

In contrast to the focus on accountability for individuals, which figures so
prominently in debates on the crime of aggression, in another essay in the
symposium, Frédéric Mégret argues that focusing on individual accountability for
aggression may not always provide sufficient compensation for the injuries
stemming from an act of aggression. >' Indeed, focusing on individual
accountability for the leaders of States that engage in aggressive war-making may
ignore other critical participants in the act of aggression and obscure the broader
structural forces that foster such violence.

Finally, related to the question of which actors should be held liable for acts of
aggression is problem of which acts should give rise to liability. In their
symposium essay, Hector Olasolo and Lucia Carcano examine the extent to which

'" Marissa R. Brodney, Accounting for VictimConstituencies and the Crime of Aggression:
New Questions Facing the International Criminal Court.

'8 Volker Nerlich, The Crime of Aggression and Modes of Liabiftis There Room Only for
Principals?

' Juan P. Calderon-Meza, NonState Accessories Willdil Be Immune from Prosecution for
Aggression

Y MacKennan Graziano & Lan Mei, The Crime of Aggression Under the Rome Statute and
Implications for Corporate Accountability

*! Frédéric Mégret, State Responsibility for Aggression: A Human Rights Approach



2017 / Symposium 5

the ICC plays—and should play—a role in preventing acts of aggression, not
merely adjudicating completed acts.”

In answering questions such as those posed by the authors in this symposium,
it is imperative that the ICC—still a relatively young institution on the
international stage—firmly ground any future decisions on the crime of
aggression securely in law and in the way that law is understood by the
international legal community. In his symposium essay, Judge Christopher
Greenwood emphasizes this point, urging the ICC to become familiar with the
jurisprudence of other international tribunals, such as the International Court of
Justice, and to harmonize, as much as possible, its decisions with those of its
fellow tribunals.”

keskosk

The changing nature of warfare and geopolitics complicates these inquiries
about the boundaries of the crime of aggression. In her essay, Leila Sadat notes
that states’ response to the rise of global terrorism—particularly the movement
toward a “perpetual war” paradigm among U.S. lawyers and academics—has
challenged the basic framework of international law, in which peace is the default
and war the exception.”* Similarly, in their essays, Judge Sanji Mmasenono
Monageng and Ambassador David Scheffer each stress that the changing nature
of modern warfare exposes gaps in the definition of aggression as codified in
article 8 bis of the amended Rome Statute.” The growing importance of non-state
actors in armed conflicts and the emergence of cyber warfare, in particular, will
require the definition of aggression to continue developing to fit the needs of a
rapidly changing world. According to the perspective embodied in the essays by
Judge Monageng and Ambassador Scheffer, aggression is an enduring, “core”
international crime that simply requires periodic updates to fit the times.

Yet this view is not the only perspective on how the crime of aggression fits
into the modern world. In contrast to the angle taken by Judge Monageng and
Ambassador Scheffer, Cherif Bassiouni argues that the changing nature of
warfare, in which the “classical form of aggression . . . is not likely to occur
again,” should lead the international community to consider abandoning the
project of criminalizing aggression.” In his essay, he notes significant changes in
the nature of armed conflict over the last few decades, including the emergence of
autonomous weapons systems and cyber technology and the overall decline in
conflicts that meet the definition of aggression. In his view, this development

2 Hector Olasolo & Lucia Carcano, The ICC Preventive Function in Respect of the Crime of
Aggression in International Politics.

* Christopher Greenwood, What the ICC Can Learn from the Jurisprudence of Other
Tribunals.

** Leila Nadya Sadat, Accountability for the Unlawful Use of Force: Putting Peacetime First.

> Sanji Mmasenono Monageng, The Crime of Aggression: Following the Needs of a
Changing World?; David Scheffer, The Missing Pieces in Article 8 bis (Aggression) of the Rome
Statute.

** M. Cherif Bassiouni, The History of Aggression in International Law, Its Culmination in
the Kampala Amendments, and Its Future Legal Characterization.
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should push international lawyers and academics to devote their efforts to creating
the legal links between the use of new technologies and well-established
international crimes like war crimes and crimes against humanity instead of
continuing to focus on criminalizing aggression in its classical form.

Yet despite the challenges that changing conditions pose for the adjudication
of aggression as a crime under international law, those very changes may make it
more important than ever to ensure that parties are held accountable for violent
international crimes generally, whether characterized as the crime of aggression,
war crimes, crimes against humanity, or, indeed, something altogether new. As
Ben Ferencz writes in his epilogue to this symposium, the very technologies that
are “shrinking” the world “must gradually lead to the recognition that we are all
inhabitants of one small planet and that we must share its resources so that all
may live in peace and human dignity.””’ To promote this end, “[a]ccountability
for the illegal use of force is an indispensable prerequisite.””®

Rebecca F. Green
Federica D’Alessandra
Juan P. Calderon-Meza

*" Benjamin B. Ferencz, Epilogue: A Nuremberg Prosecutor’s Summation Regarding the
lllegal Use of Armed Force.
28
1d.
This introductory essay incorporates Juan’s personal views and does not reflect the views of
any of the institutions with which he is affiliated.
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Accountability for Violations of the Prohibition against the
Use of Force at a Normative Crossroads

Federica D’Alessandra”

For a brief period of time, between 1945 and 1947, public international law
outlawed, sanctioned, and made judiciable breaches of the prohibition against the
use of force in international relations as both a state act and a crime warranting
individual penal liability. Ever since the Nuremberg trials, however—and despite
the 1946 UN General Assembly affirmation of the principles of Nuremberg,
which, it has authoritatively been argued, conferred upon these principles the
status of customary law'—the articulation of the prohibition against the use of
force was abandoned in the international criminal sphere and left to the United
Nations system of enforcement and maintenance of international peace and
security. The relatively recent history of the normative development of the
prohibition itself and the controversies surrounding the justiciability of breaches
of this prohibition as crimes under international law are but two indicators of the
chronic unpopularity that has accompanied efforts to outlaw and sanction armed
conflict throughout modern history. After years of lengthy negotiations, in 2017
the international legal community will have the opportunity to reconsider its
commitment to the precedent it established in Nuremberg. This might, in fact, be
the year that the law on the use of force and international criminal law converge
again after seventy years of separation and idiosyncrasy.” With accountability for
violations of the prohibition against the use of force at a crossroads, this

* Federica D’Alessandra is a Visiting Researcher in residence at the Harvard Law School
Graduate Program, where she is conducting research on the interaction between the law on the use
of force, international criminal law, and international human rights law. The author is grateful to
many of the contributors of this symposium for their continued engagement, generous feedback
and power of ideas. All errors remain the author’s only.

! Attorney Gen. of the Gov’t of Isr. v. Eichmann, 36 1. L. R. 277 (Sup. Ct. 1962) (“[1]f there
was any doubt as to this appraisal of the Nuremberg Principles as principles that have formed part
of customary international law 'since time immemorial,’ such doubt has been removed by two
international documents”; citing G.A. Res. 95(I) and Res. 96). See also R v. Jones, [2006] UKHL
16 [12]-[18] (citing IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 566 (5th ed.,
1998) (“[W]hatever the state of the law in 1945, Article 6 of the Nuremberg Charter has since
come to represent general international law.”)).

* In talking about “convergence” of the law on the use of force and international criminal law,
the author refers strictly to the normative relationship between the two strands of public
international law. The level of substantive overlap between the prohibition against war as
articulated in the body of law regulating the use of force, and the prohibition against aggressive
war as existing in international criminal law remains, in fact, a topic of lively scholarly debate.
See, e.g., Dapo Akande & Antonios Tzanakopoulos, The International Court of Justice and the
Concept of Aggression, in THE CRIME OF AGGRESSION: A COMMENTARY 214-29 (Claus Kref &
Stefan Barriga eds., 2017).
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contribution is dedicated to its normative history, and to the possibility of a
normative convergence in the near future.

keskosk

A brief period of overlapThe prohibition against the use of force has been
recognized as the bedrock of public international law since the end of World War
I1. Although some have disagreed with this notion,” the prohibition against the use
of force is widely recognized a jus cogensiorm of peremptory character, whose
scope has been defined in multiple international legal instruments, including the
founding document of the United Nations (UN), and in the jurisprudence of
international tribunals.® In 1945, article 2(4) of the United Nations Charter
imposed an absolute prohibition against the use of force, requiring that all
Member States “refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in
any other manner inconsistent with the Purposes of the United Nations.” The sole
exceptions to this rule were made for instances of the use of force in individual or
collective self-defense and for the use of force to combat threats to international
peace and security under the executive power of the newly established UN
Security Council.” Rising from the ashes of the most devastating conflict in
history, states had finally outlawed war as a legitimate means of conducting
themselves in the international arena.’ That principle underpinned the new system
of international law and relations that still governs us today.

After the end of World War IT and amidst much controversy,’ violations of the
prohibition against the use of force were also recognized as crimes under
international law warranting the adjudication of individual criminal responsibility
as “crimes against peace.” Under the law of the International Military Tribunals at
Tokyo and Nuremberg, the “planning, preparation, initiation or waging of wars of
aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the
accomplishment of any of the foregoing” was recognized as the “supreme
international crime” that differed from other international crimes only in that “it

? James A. Green, Questioningthe PeremptoryStatusof the Prohibition of the Use of Force,
32 MiICH. J. INT’'L L. 215,215-18 (2011).

* Sondre Torp Helmersen, The Prohibition of the Use of Force &s Cogens: Explaining
Apparent Derogationss1 NETH. INT’L L. REV. 167 (2014); Kamrul Hossain, The Concepof Jus
Cogens and the Obligation Undethe U.N. Charter3 SANTA CLARA J. INT’L L. 72 (2005).

> U.N. Charter art. 2 para. 4, art. 39, art. 42 & art. 51.

% The first international legal instrument to impose a binding legal obligation to “renounce
war as an instrument of national policy” was the Kellogg-Briand Pact of 1928. Although important
as an early effort by states at self-restraining, the treaty was however a weak instrument that did
not envision either sanctions for failing to abide or an enforcement mechanism, and as such, it has
been highly criticized. SeeKellogg-Briand Pact, Aug, 27, 1928, 6 U.S.T. 3516, 75 U.N.T.S. 287.

7 On the constitutive elements of “crimes against peace,” and the controversy surrounding the
criminalization of breaches of the prohibition against the use of force, see Roger S. Clark,
Nuremberg and the Crime Against Pea&& AsH. U. GLOBAL STUD. L. REV. 527, 527 (2007).
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contains within itself the accumulated evil of the whole.”® The criminalization of

the illegal use of force was hailed as a step forward for accountability and as a
“safeguard [of] the future peace and security of this war-stricken world.”’
Nuremberg itself and the subsequent trials'’ have been defined as the most
successful “plea of humanity to law”'' and “one of the most significant tributes
that Power has ever paid to Reason.”"?

keskosk

Between idiosyncrasy and symbiosis: from Nuremberg to Kampala. Despite
the enthusiasm at the time, and notwithstanding the consistent best efforts of a
committed group of individuals, including the indefatigable Benjamin Ferencz,
criminal liability for violations of the prohibition against the use of force was
relegated to the status of a memory from the recent past for the next seventy
years.” In the 1950s, at the request of the General Assembly, the International
Law Commission (ILC) drafted two statutes for a permanent international court
that would have received jurisdiction over breaches of the prohibition against the
use of force, or “aggression,” as it had come to be known, but these were shelved
during the Cold War, which made the establishment of such court politically
unrealistic.'* In 1974, the UN General Assembly adopted by consensus a
resolution defining the “crime of aggression,” as “the use of armed force by a
State against the sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the Charter of the United
Nations, as set out in this Definition.” Article 5(2) of the resolution clearly stated

¥ Charter of the International Military Tribunal art. 6(a), Aug. 8, 1945, 59 Stat. 1544, 82
U.N.T.S. 279; Charter of the International Military Tribunal for the Far East art. 5(a), Jan. 19,
1946, 4 Bevans 20; 22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL
MILITARY TRIBUNAL, NUREMBERG 427 (1948).

’ 3 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL,
NUREMBERG 93 (1947).

' See Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against
Humanity, Control Council Law No. 10 (Dec. 20, 1945), 3 Official Gazette Control Council for
Germany 50-55 (1946).

" Opening Statement of Benjamin B. Ferencz at Nurember, Proceedings, Sept. 29, 1947, 4
TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL
COUNCIL LAW NoO. 10, NUERNBERG 30 (1950).

12 See Opening Statement of Robert H. Jackson, Proceedings, Nov. 21, 1945, 2 TRIAL OF THE
MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG 99
(1947).

1t should be noted that the tribunals have not received an overwhelmingly positive response,
however. Many have criticized the tribunals as constituting an imposition of “victor’s justice,” and
the prosecution of “crimes against peace” specifically has been criticized on grounds that it
violated the principle of “legality.” See generally ANTONIO A. CASSESE, GUIDO G. ACQUAVIVA,
MARY D. FAN & ALEX A. WHITING, INTERNATIONAL CRIMINAL LAW: CASES AND COMMENTARY
(2011); MAHMOUD CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW (2nd
ed., 2013).

'“See D. H. N. Johnson, The Draft Code of Offences against the Peace and Security of
Mankind, 4 INT’L & COMP. L. Q. 445 (1955).
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that Oawar of aggression is a crime against international p@a@nd that
Oaggression gives rise to international responsibifity

The definition but both on the Nuremberg and Tokyo Charters and on the
language and scope of article 2(4) of the UN Charter. Interestingly, however, and
contrary to the International Military Tribunal statutes, it avoided specifying
whether the responsibility for this rideeO ought to lay with the individual;
moreover, unlike the UN Charter, it did not recognize the OthreatO of the use of
force as aggression pursuant to its own definition. The resolution went into some
detail, however, by fleshing out which breaches efglohibition against the use
of force did constitute OactsO of aggression (invasion, including occupation and
annexation, bombardment, blockade, violation of status of forces agreements, the
OsendingO® of armed groups, or any other form of armed attseé, kjr, or land,
including the use of oneOs territory to launcH®ignd by recognizing that
Caggression is the most serious and dangerous form of the illegal use dbforce

These notions were, of course, picked up by the International Court of Justice
(ICJ) in much of its reasoning and jurisprudence on the subject of the legality of
the use (or threat of the use) of fof€eyven though only a handful of cases have
come before the ICJ on this issue throughout the y@afthough te Court has
Oneverfound that a state has committed aggres€ionor has itset out a
definition of the concept of aggsionO or Oanadyd the concept in any detél
nevertheless, Megations of aggression have occasionally found their way before

'3 Definition of Aggressiorart. 1 G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at
142, U.N. Doc. A/9631 (Dec. 14, 19174

®1d., art. 3 QAny of the following acts, regardless of a declaration of war, shall, subject to
and in accordance with the provisions of article 2, qualify axhafagression(a) The invasion
or attack by the armed forces of a State of the territory of another State, or any military
occupation, however temporary, resulting from such invasion or attack, or any annexation by the
use of force of the territory @nother State or part thereof, (b) Bombardment by the armed forces
of a State against the territory of another State or the use of any weapons by a State against the
territory of another State; (c) The blockade of the ports or coasts of a State by tHdanas of
another State; (d) An attack by the armed forces of a State on the land, sea or air forces, or marine
and air fleets of another State; (e) The use of armed forces of one State which are within the
territory of another State with the agreemefttlte receiving State, in contravention of the
conditions provided for in the agreement or any extension of their presence in such territory
beyond the termination of the agreement; (f) The aatifoa State in allowing its tetary, which it
has placedtahe disposal of another State, to be used by that other State for perpetrating an act of
aggression against a third State; (g) The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed fg@iest another State of such gravity
as to amount to the acts listed above, or its substantial involvement i@¢rein

Y 1d., preamble.

18 Christine Gray The International Court of Justice and the Use of Force, in THE
DEVELOPMENT OFINTERNATIONAL LAW BY THE INTERNATIONAL COURT OFJUSTICE (Christian J.

Tams & James Sloan, ed2Q13.

19 Examples of such cases are Nicaragua v. United Sthee)il PlatformsCase, Cameron v.
Nigeria, Democratic Republic of Congo v. Uganda, Yugoslavi&nited Statesand two ICJ
Advisory Opinions orthe Construction of aVall in the Occupied Palestinian Territcayd onthe
Legality of the Threat or Use dfuclear Weapond-or a discussionee generally ChristineGray,

The Use and Abuse of the International Court of Justice: Cases Concerning the Use of Force after
Nicaragua, 14 EUR. J.INTQ L. 867(2003)
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the ICJ.”* Even in cases in which aggression was not alleged as such, the Court’s
analysis of the legality of the use of force has helped “develop[] the law both in
relation to the prohibition of the use of force, and in relation to the exceptions to
that prohibition.”'

keskosk

Towards normative convergence in Kampala. The ICJ reasoning on what
constitutes and does not constitute an act of aggression was duly taken into
consideration during the Kampala negotiations and in the lead up to the
negotiations during the travaux préparatoires of the Working Group on
Aggression.”” The drafters were sensitive to the debate surrounding the level of
overlap between the substantive and constituent elements of the notion of the
illegal use of force as it had developed with respect to state responsibility, as well
as to the constituent elements of the penal offense as it was recognized in and
subsequent to Nuremberg (including the 1974 definition of aggression). Because
of the lack of systematic treatment of the concept of “aggression” by the ICJ,
however, several positions existed in Kampala as to what should or should not be
included in the definition. Article 8 bis of the Rome Statute eventually came to
distinguish between an act of aggression and a crime of aggression. For the
purpose of the Rome Statute, a crime of aggression was defined as an “act of
aggression, which by its character, gravity and scale, constitutes a manifest
violation of the Charter of the United Nations.”> An act of aggression, for the
purposes of the Statute, is thus a constituent element of a crime of aggression and,
coherently with the 1974 definition of aggression, is any of the following acts:
invasion (including occupation and annexation), bombardment, blockade,
violation of Status of Forces agreements, the “sending” of armed groups, or any
other form of “armed attack” by sea, by air, or by land, including the use of one’s
territory to launch it. **

The “manifest” threshold for the criminal offense concerning the gravity,
scale, and character of the violations (as cumulative elements) was intended to
exclude “borderline cases” (as it would be the case, for example, with border
skirmishes). It was also intended to exclude cases falling within a gray area both
factually (when the act of state does not meet the required “gravity” or “scale,”
such as in minimal boarder incursions), as well as legally (that is, debatable cases,
where the act of state does not constitute a manifest violation of the Charter due to
its “character”). This language is, of course, fruit of diplomatic compromise and
has been harshly criticized,”” but it ought to be understood in light of the

2? Akande & Tzanakopoulos, supra note 2, at 215.
1d.

2 See generally THE TRAVAUX PREPARATOIRES OF THE CRIME OF AGGRESSION (Steffan
Barriga & Claus Krep, eds., 2012).

% Rome Statute of the International Criminal Court art. 8 bis, July 17, 1998, 2187 U.N.T.S.
90, rev. 2010 [hereinafter Rome Statute].

** Id. (emphasis added).

> See, e.g., Harold H. Koh & Todd F. Buchwald, The Crime of Aggression: The United States
Perspective, 109 AM. J. INT’L L. 257, 265 (2015).
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“different speeds” at which states mature and develop their own understanding of
what the prohibition against the use of force in international law prescribes or
proscribes, particularly with respect to exceptions to the prohibition. The
controversy in Kampala over so-called “unilateral humanitarian interventions” is
an emblematic example of this.

Humanitarian interventions (that is, non-UNSC sanctioned use of military
force in the territory of a non-consenting state to halt or prevent war crimes,
crimes against humanity, genocide, and ethnic cleansing) were discussed as
possible exceptions falling under the latter category of non-manifest violations,
and a memorandum of understanding to this extent was proposed by the United
States to the Assembly in Kampala. Ultimately, however, the memorandum of
understanding was not adopted because unilateral humanitarian interventions have
not crystallized as exceptions to the prohibition against the use of force under
international law.”® To the contrary, although the 2001 International Commission
on Intervention and State Sovereignty’s Final Report theorized that a
“responsibility to protect” civilians from atrocity crimes exists, both the 2004
High-Level Panel on Threats, Challenges and Change, and the Secretary-
General’s own 2005 Report in Larger Freedoms concluded that under existing
law, such responsibility can be exercised only under the authority of the Security
Council.”’

Of course, academic, policy, and ethical disagreement over humanitarian
interventions continue to date.”® Other international law “doctrines” might be
equally invoked in future debates over “gray areas” in the definition of acts of
aggression concerning, for example, the “protection of nationals abroad” (most
often taking shape in the form of “non-combatant evacuation operations,” or
NEOs) and self-defense against non-state armed groups. Insofar as the crime of
aggression is concerned, however, the manifest threshold introduced in the
definition intentionally excludes all such instances of the use of force. It is exactly
for this reason that those with a restrictive view on the law on the use of force—
including, notably Benjamin Ferencz—have argued that the definition agreed
upon in Kampala did not go far enough if we consider deterrence from the illegal
use of force the ultimate goal of the criminalizing aggression in the first place.
Alternative theories have been advanced, arguing that the illegal use of force may
be prosecuted as a war crime in some circumstances (of disproportionate attack,
for example)®’ or as a crime against humanity in and of itself.’* Whether these

2° THE PRINCETON PROCESS ON THE CRIME OF AGGRESSION, 2003-2009, 51 (Steffan Barriga,
Wolfgang Danspeckgruber & Christian Wenaweser, eds., 2009).

2 See INTERNATIONAL COMMISSION OF INTERVENTION AND STATE RESPONSIBILITY, THE
RESPONSIBILITY TO PROTECT (2001), http://responsibilitytoprotect.org/ICISS%20Report.pdf;
Follow-up to the Outcome of the Millennium Summit, Note by the Secretary General, U.N. Doc.
A/59/565 (Dec. 2, 2004).

8 Koh, supra, 25.

* See Rachel E. VanLandingham, Criminally Disproportionate Warfare: Aggression as a
Contextual War Crime, 48 CASE W. RES. J. INT'L L. 215 (2016).

3 Manuel J. Ventura & Matthew Gillet, The Fog of War: Prosecuting Illegal Uses of Force
as Crimes Against Humanity, 12 WASH. U. GLOBAL STUD. L. REV. 523 (2013); Benjamin B.
Ferencz, The lllegal Use Of Armed Force As A Crime Against Humanity, 2 J. USE OF FORCE &
INT’L L. 187 (2015).
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theories will gain support among scholars and experts is yet to be seen. Early
reactions to these ideas, however, do not seem to preclude the coexistence of such
theories and the framework agreed upon at Kampala. The specific arguments,
moreover, cannot be discounted as being without merit.

keskosk

In conclusion, the substantive aspects of the debate surrounding criminal
accountability for the illegal use of force are not marginal. The legislative history
of aggression from Nuremberg to the Kampala negotiations is illustrative of the
symbiotic but idiosyncratic relationship that has characterized the various strands
of public international law that deal with questions concerning the legitimacy and
lawfulness of the use of force. From a normative perspective, the observance of
how developments in the law on the use of force have influenced and may or may
not influence again the definition of the crime of aggression, or may be conducive
to an expansive interpretation of other judiciable offenses, is fascinating. And if
normative developments demand that standing definitions of crimes or
interpretations of these definitions be changed, surely the international community
will have future opportunities to revisit the issue. Indeed, perhaps the international
community will revisit the most appropriate penal characterization for the
illegality of the use of force that results in the death of score of innocent
civilians.’' At the current stage, however, the question is whether or not the
international community will honor its original commitment to make the
“supreme international crime” again a judiciable offense—or, as this essay
ponders, whether 2017 will be the year that the law on the use of force and
international criminal law converge again after seventy years of separation. Even
if no convictions are obtained under the current definition of the crime of
aggression, the symbolic power of completing the Nuremberg legacy—and the
prospect of adding a further tool for deterring military adventurism, contributing
to the maintenance of international peace and security in a manner compatible
with the requirements of the UN Charter—seems a worthwhile endeavor,
especially in a nuclear age.

' The 2022 review conference could be one such moment to reconsider whether
developments in the normative prohibition against the use of force have changed the
internationally agreed definition of what constitutes a crime of aggression, and every year the
Assembly of State Parties has the opportunity to reconsider amendments to the definition of other
offenses.
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On the Adjudication of the Illegal Use of Force at the ICC

Anthony Abato”

“I cannot stop. It’s a trauma,” said Benjamin Ferencz about working tirelessly
at his advanced age.' Two reporters sat with him in his Florida home and took
notes. “I'm sure it’s the trauma of what I saw,” he said.” What he personally
“saw” was, on the one hand, extensive human suffering during his service in the
military and as a criminal lawyer. But was there another, latent type of “trauma”
that Ferencz endured? He continued:

In the First World War, 20 million people were killed, and we got
the Covenant of the League of Nations. It was very weak. After
World War II, and 50 million people were killed, they gave us the
United Nations Charter. Very weak. Then perhaps after millions
more, people will wake up and say: we have to build more
institutions. One of the institutions we got is a court, the ICC. But
it’s too weak because nations don’t give it the support it needs.’

All this came in response to the remark, “Now you are almost 90.”* The
frustration was on the tip of his tongue. In the years leading up to this interview,
the five permanent members of the Security Council (P5) had taken a common
position to undermine the States Parties’ support for the Court’s jurisdiction to
select and adjudicate aggression cases. Outlawing aggression was—and still is—
Ferencz’s life’s work. Perhaps the “trauma” that Ferencz suffered, wittingly or
unwittingly, was in part from years of hearing the P5’s strained rhetoric.

Following the interview, at the Kampala Review Conference, the P5’s rhetoric
grew into an agenda. The U.S. government delegation took the position that the
determination of aggression requires a political assessment’ and that states must
not entrust such decisions to a prosecutor and a group of judges.® The proposed

" LL.M. (Leiden); J.D. (Dalhousie); Associate Legal Officer, Appeals Division, International
Criminal Court. The views expressed herein are those of the author and do not reflect the views of
the International Criminal Court. The author would like to thank Carlos Fonseca, Caroline Allante,
and Elodie Vanneste for their helpful comments.

"HEIKELINA VERRIIN STUART & MARLISE SIMONS, THE PROSECUTOR AND THE JUDGE 35
(2009).

*1d.

> Id. at 35-36.

*1d. at 35.

° Harold H. Koh & Todd F. Buchwald, The Crime of Aggression: The United States
Perspective, 109 AM. J. INT’L L. 257, 265 (2015).

SId. at 266. See also ICC, Statement on Behalf of the United States of America, 15th
Assembly of States Parties, The Hague, The Netherlands, Nov. 17, 2016, https://asp.icc-
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amendments on aggression, according to the U.S. delegation, were inconsistent
with the judicial nature of the Court.” Meanwhile, the Russian delegation’s
intention in Kampala was to avoid a “dubious, legally flawed situation where
judges determine that an act of aggression has been committed.”® Collectively, the
P5 claim that they act out of altruism, in defense of the “integrity of the UN
Charter.”” They say the Court should exercise jurisdiction only after the Security
Council has determined the existence of an act of aggression by one state against
another.'’

This short essay will look critically at the P5’s theory of the non-justiciability
of aggression. The nature of aggressive war requires thinking in the abstract—a
smearing of the otherwise rigid division between international relations and
criminal law. But this rendering of ‘“aggression” does not preclude its
adjudication. As preparations for the next review conference begin, advocates for
the criminalization of aggressive war, such as Ferencz, will have the difficult task
of steering state delegates towards the big picture.

kokok

Despite the P5’s lobby, the result of the Kampala Conference allows the Court
to determine whether there has been an act of aggression without relying on a
decision by the Security Council.'' This clearly does not accord with the agenda
of the P5."” But the outcome of Kampala is justified. The importance of the

cpi.int/iccdocs/asp_docs/ASP15/GenDeba/ICC-ASP15-GenDeba-OS-USA-ENG.pdf  (recalling
“concerns” about the aggression amendments, and believing there to be a “dangerous and
substantial degree of uncertainty with respect to quite basic issues™).

" Koh & Buchwald, supra note 5, at 266.

¥ Gennady Kuzmin & Igor Panin, Russia, in THE CRIME OF AGGRESSION: A COMMENTARY
1264, 1266 (Claus Kref} & Stefan Barriga eds., 2017).

? See id. at 1267; Koh & Buchwald, supra note 5, at 262.

' Zhou Lulu, China, in THE CRIME OF AGGRESSION: A COMMENTARY 1131, 1134 (Claus
Krep & Stefan Barriga eds., 2017); Kuzmin, supra note 8, at 1265.

"' This is demonstrated by how the concept of a state act of aggression relates to the overall
crime of aggression. Article 8 bis(1) creates a definition of the crime of aggression that depends
on the existence of an act of aggression. Thus, under article 8 bis(1), an individual must have
participated in a state act of aggression to attract liability. Article 8 bis(2) then provides an
enumerative list of acts which shall qualify as state acts of aggression, which the Court must
interpret “in accordance with United Nations General Assembly resolution 3314.” Amendments to
the Rome Statute of the International Criminal Court art. 8 bis(2), June 11, 2010, A-38544
U.N.T.S. [hereinafter Amendments]. It follows that, with the aid of the elements of crimes and the
seven understandings—which form part of the package of amendments—the Court will have the
authority to determine whether the requisite state act of aggression has occurred pursuant to article
8 bis(l) and (2). The Court must also determine whether that state act of aggression under
subparagraph (2) is a “manifest violation of the Charter of the United Nations” under
subparagraph (1). Id. art. 8 bis(1).

"2 France’s delegation announced it “cannot support this draft text as it disregards the relevant
provisions of the Charter of the United Nations enshrined in Article 5 of the Rome Statute”
(Edwige Belliard, France, in THE CRIME OF AGGRESSION: A COMMENTARY 1143, 1144 (Claus
Krep & Stefan Barriga eds., 2017). China, Russia, and the US also expressed disagreement for this
reason. Lulu, supra note 10, at 1134.
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adjudication of aggression by a court of law has its roots firmly planted in history.
At the Nuremberg Trials, Germany argued that its military discretion about
whether the use of preventive force was necessary was essentially non-
justiciable."” The Tribunal disagreed. In an authoritative statement about the
importance of the rule of law to aggression, the Tribunal held that “whether action
taken under the claim of self-defense was in fact aggressive or defensive must
ultimately be subject to investigation and adjudication if international law is ever
to be enforced.”'

In the age of the UN Charter, there is plenty of support for the contention that
aggression canbe determined by bodies other than the Security Council, despite
article 24(1)."> The General Assembly has pronounced upon aggression on several
occasions.'® Furthermore, Judge Schwebel provided a clarification of the Security
Council’s role in the determination of aggression in his dissenting opinion in
Nicaraguav. United Stateat the International Court of Justice.'” In finding that
the determination of a state act of aggression is not the exclusive domain of the
Security Council, Judge Schwebel reasoned:

[Wlhile the Security Council is invested by the Charter with the
authority to determine the existence of an act of aggression, it does
not act as a court in making such a determination. It may arrive at a
determination of aggression—or, as more often is the case, fail to
arrive at a determination of aggression—for political rather than
legal reasons.'®

Judge Schwebel’s reasoning here was not contradicted by the majority.
Moreover, his reasoning is sound, and it sheds light upon the two faces of
aggression. Just as politics will sometimes be the catalyst for the determination
that an unlawful war is a violation of the UN Charter, politics will also sometimes

" Of course, the United States did not advance this argument. At the time of Nuremberg,
given the triumph of the allies and their occupation of Germany, the U.S. government was rather
enthusiastic about putting the issue of “aggression” squarely before the court. See, e.g.Roger S.
Clark, The Crime of Aggressiofn THE LAW AND PRACTICE OF THE INTERNATIONAL CRIMINAL
COURT 778 (Carsten Stahn ed., 2015). In the 1940s, the U.S. government adopted a policy position
that aggressive war should be treated as criminal per sg which is rather ironic given its about-face
regarding aggression in Rome and Kampala. GERHARD KEMP, INDIVIDUAL CRIMINAL LIABILITY
FOR THE CRIME OF AGGRESSION 82 (2d ed. 2016).

14 Judgment, 1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL, NUREMBERG 208 (1947).

"> U.N. Charter, article 24, para. 1 (stating: “In order to ensure prompt and effective action by
the United Nations, its Members confer on the Security Council primary responsibility for the
maintenance of international peace and security, and agree that in carrying out its duties under this
responsibility, the Security Council acts on their behalf.”).

"“E.g, G.A. Res. 48/88, U.N. Doc. A/RES/48/88 (Dec. 20, 1993); G.A. Res. 37/233A, U.N.
Doc. A/RES/37/233A (Dec. 20, 1982); G.A. Res. ES-9/1,U.N. Doc. A/RES/ES-9/1 (Feb. 5, 1982);
G.A. Res. 36/27, UNN. Doc. A/RES/36/27 (Nov. 13, 1981).

' Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), Judgment,
1986181.C.J. 14, 259, 9 60 (June 27) (dissenting opinion of Judge Schwebel).

Id.
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stand in the way. In the latter case, the unlawful war is still “aggressive” under
international law, and a court applying international law is not precluded from
making such a finding. But the fact that aggression canbe adjudicated is only the
beginning of the analysis. Such a conclusion does not lead unavoidably to the
courthouse steps. Although a court is competent to rule on an act of aggression,
this does not mean that aggression shouldbe adjudicated.

In classical international legal philosophy, there are two opposing views of
how states should address the illegal use of force. Of these, Grotius’ view of
international law might be considered idealistic, delineating between just and
unjust wars with a view to punishing ill-intent. He noted that in making war, “a
wrong may arise from the intent of the party,” such as “an eager desire for glory,
or some advantage, whether private or public.”'® All acts that arise in an unjust
war are unjust, as a sort of “internal” or moral injustice.”” Those who wrongfully
cause unjust war should be answerable for “all those things . . . which ordinarily
follow in war,” and even generals and soldiers who could have prevented the
harm should be held accountable.’

On the other hand, Vattel articulated a contrasting world view: Every nation
has a right to defend itself and its interests and to use whatever force is necessary
to achieve that purpose.”” Depending on their interests, whether well or poorly
understood, sovereign states have authority to determine the just causes for war,
under Vattel’s view.” Applied to the adjudication of aggression at the ICC, this
theory would cast trials before the Court as political “show trials,” and the Court
itself would become what amounts to a political adversary. In that vein, Martti
Koskenniemi argues that in the trial of an aggressor, “each party is a judge, and
each a criminal.”** According to this view, branding someone an aggressor at trial
is simply the extension of the political campaign against that party following the
war, thus falling into the trap of “victor’s justice.”

The PS5 subscribe to this latter theory. The common refrain is that jurisdiction
over aggression would “politicize the Court and the prosecutor, who would have
to decide—one way or the other—whether to pursue the inevitable allegations
that both sides would make in the event of armed conflict, charging that the other
side had committed aggression.””> However, this refrain is losing its audience.

' Translated from HUGO GROTIUS, LE DROIT DE LA GUERRE ET DE LA PAIX, Bk. II, Chapt.
XXII (P. Pradier-Fodéré trans., D. Alland & S. Goyard-Fabre eds., 1999) (1625).

22 1d., at Book III, Ch. X, Sec IIL

'1d., at Book III, Ch. X, Sec. IV.

*2 EMER DE VATTEL, THE LAW OF NATIONS, Bk. III, Chapt. IIl (James Brown Scott ed.,
Charles G. Fenwick trans., Carnegie Inst. of Wash., 1916) (1758).

» Slim Laghmani, Vattel et lefus ad Bellum, in VATTEL’S INTERNATIONAL LAW FROM A
XXIST CENTURY PERSPECTIVE 307, 313 (Vincent Chetail & Peter Haggenmacher eds., 2011). See
also Philip Allott, The Emerging Universal Legal SystetnINT’L L. F. 12, 13 (2001); Iain
Scobbie, A View of Delft: Some Thoughts about fking about International Lawin
INTERNATIONAL LAW 53, 78 (Malcom D. Evans ed., 4th ed., 2014).

* Martti Koskenniemi, OA Trap to the Innocent . .,.00 THE CRIME OF AGGRESSION: A
COMMENTARY 1359, 1382 (Claus Krep & Stefan Barriga eds., 2017).

* Koh & Buchwald, supranote 5, at 262.
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The creation of the Court and the drafting of the Kampala amendments have
tipped the scales in favor of Grotius’ view. In her plea to re-open the amendments,
former U.S. diplomat Sarah Sewall, speaking at the Annual Meeting of the
American Society of International Law, acknowledged that the aggression
amendments are part of a “changing international security landscape.”’ Indeed,
the world view favoring the enforcement of international law has taken hold of
the dialogue surrounding aggression. Aside from the P35, state representatives and
scholars are now largely of the view that the Security Council does not have a
monopoly on determining the propriety of the use of force.

Why has this shift occurred? Perhaps the international community is now
more accepting of the fact that law and politics are inextricably bound to one
another. The short history of the Court shows that the crimes within its
jurisdiction often have a political dimension.?® But this does not mean that
international crimes are inherently political and should not be prosecuted. The
intervention of the ad hoc tribunals in several very politically charged indictments
of state leaders—Slobodan Milosevi¢, Radovan Karadzi¢, and Charles Taylor—
illustrates this point. Although the judicial process was seen initially as a threat to
peaceful mediation, the prosecutions forged ahead, and the accused “increasingly
came to be viewed as spoilers to the mediation process.””’ This created what
Rastan calls a “convergence between international peace and security and the
delivery of justice.”*"

The famous aphorism from the English common law of judicial impartiality is
that “not only must justice be done; it must also be seen to be done.”' The same
would seem to hold true regarding the very politically charged crime of
aggression. The reality is that the decisions which inhere in the prosecution of
aggression will inevitably possess a mystical blend of legal and political factors,
and the appearance of justice may be just as important as an actual conviction. By
the same token, the Security Council is not without its shortcomings in meting out
justice in the wake of mass atrocities. Its resort to ad hoc tribunals can be taken as
an admission of that fact. And particularly with respect to aggression, the Security
Council has never made a determination that the use of force by any state

*® See Allott, supra note 23, at 14, 17 (observing, generally that “[a]t the beginning of the 21st
century, at long last, two centuries late, there is reason to think that we are witnessing the first
stages of a great metamorphosis of the international system” and that “the Vattelian mind-world is
withering away under the impact of the new international social reality”). See also ANDREW
CLAPHAM, BRIERLY’S LAW OF NATIONS 39 (7th ed., 2012) (lamenting that “the survival of
Vattel’s influence into an age when the ‘principles of legal individualism’ are no longer adequate
to international needs, if they ever were, has been a disaster for international law™).

*"In a more alarmist tone, Lulu makes the claim that the Kampala amendments may have a
“serious impact on the international legal and political system and act as a destabilizing factor in
the collective security system.” Lulu, supra note 10, at 1134.

¥ William A. Schabas, Victor’s Justice: Selecting “Situations” at the International Criminal
Court, 43 J. MARSHALL L. REV. 535, 549 (2010).

* Rod Rastan, Comment on Victor’s Justice & The Viability of Ex Ante Standards, 43 J.
MARSHALL L. REV. 569, 601 (2010).

Ord.

IR v. Sussex Justices, Ex parte McCarthy [1924] 1 K.B. 256, 259 (Eng.).
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constituted an “act of aggression.”* Nor has it ever referred to, let alone given
meaning to, General Assembly Resolution 3314 on the definition of aggression,
issued in 1974.% The defining question, then, is not “whether the Court is acting
independently of politics and public perception,”* but, rather, whether the risk
that the wrong person may be convicted by a politically-motivated Court is
greater than the risk that, left to the Security Council, no justice will be delivered
at all.

kokok

When asked during his interview whether international criminal law could
deliver justice, Ferencz responded, “[i]n the end, you certainly don’t get perfect
justice, it’s imperfect no matter what you do, but it’s better than no justice.”’
This should be the dominant rejoinder to the P5 at the next review conference.
Despite the formal consensus in Kampala, the amendments themselves remain
fragile—they require a majority vote for their activation’*—and there is still a
considerable opportunity for the P5 to shape the outcome of the vote.”” But if the
P5’s delegates arrive at the next review conference with a similar to-do list, it is
crucial that the other delegates do not lose sight of their goal: ending illegal wars.
The failure to activate the Court’s jurisdiction over aggression would be a
potentially fatal blow to the campaign led so dutifully by Ferencz and others.

32 ERIKA DE WET, THE CHAPTER VII POWERS OF THE UNITED NATIONS SECURITY COUNCIL
148-49 (2004).

33 CARRIE MCDOUGALL, THE CRIME OF AGGRESSION UNDER THE ROME STATUTE OF THE
INTERNATIONAL CRIMINAL COURT 10, 83 (2013).

* Cf. Brian D. Lepard, How Should the ICC Prosecutor Exercise His or Her Discretion? The
Role of Fundamental Ethical Principles, 43 J. MARSHALL L. REV. 553, 56667 (2010).

3% VERRIIN STUART, supra note 1, at 44.

3* Amendments, supra note 11, arts. 15 bis(3), 15 ter(3).

" The U.S. delegation, for example, took similar measures in Rome and Kampala. See
MCDOUGALL, supra note 33, at 50-51.
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From Nuremberg to New York: The Final Stretch in the
Campaign to Activate the ICC’s Jurisdiction over the Crime
of Aggression

. . * . kK
Christian Wenaweser and Sina Alavi

In his opening statement before the International Military Tribunal (IMT) in
Nuremberg, Justice Robert Jackson, the Chief Prosecutor for the United States,
recalled that common sense demanded that “the law’s condemnation of war reach
deeper, and that the law condemn not merely uncivilized ways of waging war, but
also the waging in any way of uncivilized wars—wars of aggression.”’ The IMT
set a precedent by prosecuting those most responsible for committing the crime
against peace—which we now call the “crime of aggression,” and which Justice
Jackson argued was the “supreme international crime.”” The decades following
Nuremberg, however, did not live up to the expectations that the IMT had created
for international justice. States fought for years to define an “act of aggression”
before finally adopting UN General Assembly Resolution 3314 in 1974.° The
creation of ad hoc tribunals by the UN Security Council in the 1990s created
renewed momentum for the international criminal justice project in general, but
none of those courts were given jurisdiction over the crime of aggression.

" Ambassador Christian Wenaweser is the Permanent Representative of Liechtenstein to the
United Nations, a position he has held since 2002. Between 2008 and 2011 he also served as
President of the Assembly of States Parties to the Rome Statute of the International Criminal
Court (ICC). In that role, he presided over the first Review Conference of the ICC in 2010, which
adopted amendments to the Rome Statute on the Crime of Aggression and on extending the use of
certain weapons as war crimes in non-international conflicts.

" Sina Alavi is a Legal and Political Adviser at the Permanent Mission of Liechtenstein to the
United Nations. Sina holds a J.D. with a concentration in public international law from the
University of California, Hastings and an LL.M. in European Union law from the Université
Panthéon-Assas.

! See Robert Jackson’s opening statement at the IMT. Proceedings, Nov. 21, 1945, 2 TRIAL OF
THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG
145 (1947).

2 Judgment, 1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL, NUREMBERG 186 (1947) (“To initiate a war of aggression, therefore, is not only an
international crime; it is the supreme international crime differing only from other war crimes in
that it contains within itself the accumulated evil of the whole.”).

3 Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at 142,
U.N. Doc. A/9631 (Dec. 14, 1974). Resolution 3314, adopted on December 14, 1974, defines
aggression as “the use of armed force by a State against the sovereignty, territorial integrity or
political independence of another State, or in any other manner inconsistent with the Charter of the
United Nations.” In the definition, the term “State” “[i]s used without prejudice to questions of
recognition or to whether a State is a member of the United Nations [and] [i]ncludes the concept
of a ‘group of States’ where appropriate.”
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Encouraged by the work of the ad hoc tribunals, in 1998, states succeeded in
establishing the International Criminal Court (ICC), which was little more than a
utopian dream just a few years earlier. Although the Rome Statute of the ICC
included the crime of aggression within the Court’s competence from the
beginning, it took nearly twenty more years before the ICC would actually be
given the opportunity to exercise its jurisdiction over the crime.”

Seventy years after the IMT delivered its judgment, we can finally fulfill the
promise of Nuremberg by criminalizing aggressive war-making. In December
2017, States Parties to the Rome Statute of the ICC have the historic opportunity
to activate the Kampala amendments and thus to enable the ICC to exercise its
jurisdiction over the crime of aggression. An affirmative activation decision will
make aggression prosecutable before an international court for the first time since
the Nuremberg trials. Consequently, ICC States Parties will not only remedy the
current lack of individual criminal liability for committing the crime of
aggression, but they will also complete the Rome Statute as originally drafted,
helping to deter aggressive war-making and enforce a key provision of the Charter
of the United Nations: the prohibition on the illegal use of force.’

In spite of the prohibition on the illegal use of force in the UN Charter and the
definition of an act of aggression by the UN General Assembly in 1974, the
collective mindset of the international community has continued to treat war-
making as unfortunate and undesirable, rather than as illegal. At the 1998 Rome
Conference, states had different views about whether to include the crime in the
founding treaty of the ICC. Against strong opposition, in particular from
Permanent Members of the UN Security Council, the crime of aggression was
included within the jurisdiction of the Court by way of compromise, due in no
small part to the tireless advocacy of Ben Ferencz.’ But, in the absence of a
definition of the crime, the Court’s exercise of jurisdiction was put on hold. At the
ICC Review Conference in Kampala in 2010, States Parties finally agreed both to
a definition of the crime of aggression as well as to the conditions for exercise of
jurisdiction.” While the agreement by consensus in Kampala was regarded as
remarkable and unexpected, it came again with a provision for delay: The
exercise of the ICC’s jurisdiction over the crime of aggression was conditioned on
achieving thirty ratifications of the Kampala amendments and a one-time

* Rome Statute of the International Criminal Court art. 5, July 17, 1998, 2187 U.N.T.S. 90
(entered into force July 1, 2002), rev. 2010 [hereinafter Rome Statute].

> Article 2(4) of the Charter of the United Nations (UN) prohibits the threat or use of force
against the territorial integrity or political independence of any state. Two exceptions are made:
First, individual or collective self-defense by states involving the use of force is authorized by
article 51 of the Charter, and second, the use of force can be authorized by the UN Security
Council as under Chapter VII of the UN Charter.

%In 1947-1948, Ben Ferencz was chief prosecutor in Nuremberg for the Einsatzgruppen case,
which involved twenty-two defendants who were charged with murdering over one million
people. All defendants were convicted, and the press hailed it as the “biggest murder trial in
history.” “The Biggest Murder Trial in History”, UNITED STATES HOLOCAUST MEMORIAL
MUSEUM, https://www.ushmm.org/wlc/en/article.php?Moduleld=10007155 (last visited Mar. 15,
2017).

" Rome Statute, supra note 4, arts. 8 bis, 15 bis, 15 ter.
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activation decision, to be taken by ICC States Parties no earlier than January 1,
2017. In June 2016, the threshold of thirty ratifications was reached, allowing ICC
States Parties to take the required activation decision in 2017.°

By activating the Court’s jurisdiction over the crime of aggression, ICC States
Parties will make it possible to hold individuals in leadership positions
accountable for the most serious forms of the illegal use of force—for the first
time since Nuremberg in an international court, but also in national courts.’
Equally as important, activation will afford legal clarity to domestic discussions
on the use of force, as the Kampala decision, for the first time in history, provides
a consensually agreed upon definition of the crime of aggression codified in an
international treaty. National decision-makers will be given a legal basis for
deciding if prospective actions are in accordance with international law and will
understand the possible consequences of their decisions, if they are not. The
ability to investigate and hold to account those responsible for the most serious
forms of the illegal use of force will constitute a significant achievement for the
rule of law at the international level, as it will allow the law to challenge the long-
standing forces of power politics. Empowering the ICC to prosecute crimes of
aggression will also provide judicial protection to states against acts of aggression
and thus deter the illegal use of force against them. This protection, however, is
somewhat limited, as the compromise reached in Kampala established a far more
restrictive jurisdictional regime for the crime of aggression when compared with
the regime governing the other Rome Statute crimes.

The task of completing the legacy of Nuremberg is long overdue. An
affirmative activation decision taken by ICC States Parties at the sixteenth session
of the Assembly of States Parties (ASP) in New York in December 2017 will
strengthen the international rule of law by providing clarity on the legality of the
use of force and realizing the full intent of Rome Statute as originally drafted.
Activation will also help deter illegal uses of force in the future, as leaders will

¥ At the time of writing, thirty-two states have ratified the Kampala amendments on the crime
of aggression.

? States that choose to implement the Kampala definition into their domestic legislation will
not only give full effect to the principle of complementarity contained in article 1 of the Rome
Statute, but such domestic rules could also help deter the leaders of that country from committing
aggression in the first place. It also remains to be seen whether states that have adopted
implementing legislation will be able to exercise universal jurisdiction over the crime of
aggression.

' See Rome Statute, supra note 4, art. 15 bis. In the case of future state referrals or proprio
motu investigations, particular conditions and procedures regarding the crime of aggression must
be observed. First, acts of aggression that involve Non-States Parties to the Rome Statute—
whether as victim or aggressor—are categorically excluded from the Court’s jurisdiction. Second,
acts of aggression involving States Parties to the Rome Statute come within the Court’s
jurisdiction under the following conditions: The amendments must have entered into force for at
least one of the States Parties involved, whether as a victim or as an aggressor, because otherwise
the Court would not be able to apply the amendments. And the aggressor State Party must not
have made use of the possibility of opting out of the Court’s jurisdiction. Such an opt-out
declaration must precede the presumed act of aggression itself. In the case of a future referral of a
situation by the Security Council, the Court can investigate all four of the ICC’s core crimes,
including the crime of aggression—consent is not required by the states involved.
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have to consider the ICC’s jurisdiction over the crime of aggression when making
relevant decisions, and it will afford states legal protection from illegal war-
making. We have watched the curve of international justice span from Nuremberg
in 1946 to New York in 2017. The time has finally come to criminalize the most
serious forms of the illegal use of force and to make the Nuremberg legacy
complete.
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Continued Debate Over the Crime of Aggression:
A Supreme International Irony

Donald M. Ferencz'

The common sense of mankind demands that law shall not stop
with the punishment of petty crimes by little people. It must also
reach men who possess themselves of great power and make
deliberate and concerted use of it to set in motion evils which
leave no home in the world untouched.

Robert Jackson, 21 November 1945'

With these words, the Chief of Counsel for the United States opened the case
for the Prosecution at the International Military Tribunal at Nuremberg (IMT).
The IMT’s ground-breaking judgment of October 1, 1946 held Nazi leaders
personally to account for war crimes, crimes against humanity, and crimes
against peace—and indelibly branded aggression as “the supreme international
crime.””

Within days of the verdict, Robert Jackson reported to the President of the
United States that “[n]o one can hereafter deny or fail to know that the principles
on which the Nazi leaders are adjudged to forfeit their lives constitute law and
law with a sanction.” Yet, despite such ardent pronouncements, the IMT was a
court of limited jurisdiction and, without broader global endorsement, its
judgment might have fallen short of commanding universal recognition as
binding law. For this reason, the United States advanced its consideration by the
United Nations, where, on December 11, 1946, the General Assembly
unanimously affirmed the principles of the Nuremberg Charter and judgment and
directed that work begin on formulating these principles within an international
criminal code.” Such affirmation has been cited by both courts and commentators

) Visiting Professor, Middlesex University School of Law in London and Research Associate
at the Oxford University Faculty of Law Centre for Criminology (donferencz@aol.com).

' See Opening Statement of Robert H. Jackson at Nuremberg, Proceedings, Nov. 21, 1945, 2
TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL,
NUREMBERG 99 (1947).

* See 22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL 427 (1948) (“To initiate a war of aggression, therefore, is not only an international
crime; it is the supreme international crime differing only from other war crimes in that it contains
within itself the accumulated evil of the whole.”).

* Letter from Robert H. Jackson to Harry Truman (Oct. 7, 1946),
http://avalon.law.yale.edu/imt/jack63.asp.

* Affirmation of the Principles of International Law recognized by the Charter of the
Niirnberg Tribunal, G.A. Res. 95(I), U.N. Doc. A/RES/1/95 (Dec. 11, 1946). For a detailed
history, see Affirmation of the Principles of International Law Recognized by the Charter of the



2017 / Symposium 25

as having stamped the judgment with the expected imprimatur of customary
international law.’

Notwithstanding the fact that it took the U.N. only seventy-one days to affirm
aggression as a customary law offense, today, almost seventy-one years later, it
remains a crime in legal limbo. Though the International Criminal Court (ICC) is
technically vested with jurisdiction over the crime of aggression, it is, as yet,
powerless to exercise such jurisdiction.® But that may soon change.

In 2010, at an ICC Review Conference held in Kampala, Uganda,
amendments to the Rome Statute were adopted by consensus which could allow
the Court’s aggression jurisdiction to be activated as early as 2017.” Ironically,
those most responsible for having elevated the crime to its current status within
customary international law are in no rush to see that happen.?

At Nuremberg, it was the United States that pressed for including aggressive
war-making as an indictable offense.’ The Charter defined “crimes against peace”

Niirnberg Tribunal: General Assembly Resolution 95(1), UNITED NATIONS AUDIOVISUAL LIBRARY
OF INTERNATIONAL LAw (2008), http://legal.un.org/avl/pdf/ha/ga_95-1/ga_95-1_ph_e.pdf.

5 See, e.g., IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 566 (5th ed., 1998)
(“[W]hatever the state of the law in 1945, Article 6 of the Nuremberg Charter has since come to
represent general international law.”). See also R v. Jones, [2006] UKHL 16 [12]-[18] (Eng.)
(holding that the crime of aggression exists in customary international law, essentially unchanged
since Nuremberg, and citing Brownlie); Attorney Gen. of the Gov’t of Isr. v. Eichmann, 36 I. L. R.
277 (Sup. Ct. 1962) (“[I]f there was any doubt as to this appraisal of the Nuremberg Principles as
principles that have formed part of customary international law 'since time immemorial,' such
doubt has been removed by two international documents”; citing G.A. Res. 95(1) and Res. 96).

® The Rome Statute of the International Criminal Court (hereinafter the “Rome Statute” or the
“Statute™) provided that the Court (established in 2002) may not “exercise jurisdiction over the
crime of aggression” until after “a provision is adopted . . . defining the crime and setting out the
conditions under which the court may exercise such jurisdiction.” Rome Statute of the
International Criminal Court art. 5, July 17, 1988, 2187 U.N.T.S. 90, (entered into force July 1,
2002), rev. 2010 [hereinafter Rome Statute].

" The Kampala amendments provide that activation of the Court’s aggression jurisdiction will
occur after at least thirty States have ratified them and they have been re-approved by the ICC’s
Assembly of States Parties (ASP) at some time after January 1, 2017. Rome Statute, supra note 6,
arts. 8 bis, 15 bis, 15 ter. See also Jutta F. Bertram-Nothnagel, 4 Seed for World Peace Planted in
Africa: The Provisions on the Crime of Aggression Adopted at the Kampala Review Conference
for the Rome Statute of the International Criminal Court, AFRICA LEGAL AID Q.
http://www.africalegalaid.com/wp-
content/uploads/2017/02/The_Provisions_on_the_Crime_of_Aggression_Adopted_at the_Kampa
la_Review_Conference_for_the_Rome_Statute_of the_International_Criminal_Court.pdf.

8 See, e.g., Harold Hongju Koh & Todd F. Buchwald, The Crime of Aggression: The United
States Perspective, 109 AM. J. INT’L L. 257 (2015). For a critique of the U.S. policy, see Donald
M. Ferencz, Current U.S. Policy on the Crime of Aggression: History in the Unmaking?, 48 CASE
W.RES. J. INT'L L. 189 (2016). Leading up to the Kampala Review Conference, all five permanent
members of the Security Council expressed a clear preference to see the Council, where they each
have the veto power, have exclusive control over determinations relating to the crime of
aggression. See, e.g., id.

% The Nuremberg Charter was appended to the London Agreement of 8 August 1945, signed
by representatives of the United States, France, the U.K., and the Soviet Union. It is the
foundational document authorizing the trial of Nazi criminals at Nuremberg. See 1 TRIAL OF THE
MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG 10-18
(1947). For a detailed account of the paramount role of the United States in advancing crimes
|
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as the “planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties, agreements or assurances, or
participation in a Common Plan or Conspiracy for the accomplishment of any of
the foregoing.”'” It went on to specify that “[1]leaders, organizers, instigators and
accomplices participating in the formulation or execution of a Common Plan or
Conspiracy to commit any of the foregoing crimes are responsible for all acts
performed by any persons in execution of such plan.”"’

While customary law covers only wars of aggression, the Rome Statute
criminalizes a litany of specific state acts of aggression involving uses of armed
force which, as to their “character, gravity and scale constitute[] a manifest
violation of the Charter of the United Nations.”'? Although the Statute, therefore,
may appear to straddle a customary law divide between wars of aggression and
mere acts of aggression, the “manifest violation” threshold may reasonably be
expected to limit aggression prosecutions, other than for substantial breaches of
the peace."”

The acts specified in paragraph 2 of Article 8 bis of the Rome Statute are
identical to those set forth in Article 3 of the Definition of Aggression adopted in
General Assembly Resolution 3314 in 1974.'* As to the character of the
prohibition of conduct proscribed by Article 3 of the 1974 definition (relating to
“the sending”. . . of armed bands, groups, irregulars or mercenaries”)," the
International Court of Justice opined in 1986 that such prohibition “may be taken
to reflect customary international law.”'® This characterization was made outside
the scope of a criminal prosecution, but it is, nonetheless, of interest with respect
to the question of whether the Rome Statute’s aggression provisions parallel
those of customary international law. Yet it is a question which, in the end, may
be relatively academic: Any prosecution before the ICC will necessarily rely
primarily on the authority of the Rome Statute itself, rather than on principles of
universal jurisdiction or of customary law."’

against peace, see J.A. Bush, “The Supreme . . . Crime” and Its Origins: The Lost Legislative
History of the Crime of Aggressive War, 102 COLUM. L. REV. 2324 (2002). See also KIRSTEN
SELLARS, “CRIMES AGAINST PEACE” AND INTERNATIONAL LAW (2013).

1 See Nuremberg Charter art. 6, 1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE
INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG 11 (1947).

" Ibid. By contrast, the Rome Statute limits the scope to acts by “a person in a position
effectively to exercise control over or to direct the political or military action of a State.” See
Rome Statute, supra note 6, art. 8 bis(1). For a comparison of the Nuremberg and ICC leadership
standards, see Kevin Jon Heller, Retreat from Nuremberg: The Leadership Requirement in the
Crime of Aggression, 18 EUR. J. INT’L L. 477 (2007).

12 See Rome Statute, supra note 6, art. 8 bis.

P See id.

' Although the resolution addressed the definition of aggression, it did not address the
question of individual criminal accountability. See Definition of Aggression, G.A. Res. 3314
(XXE(), 29 U.N. GAOR Supp. No. 31, at 142, U.N. Doc. A/9631 (Dec. 14, 1974).

1d.

'® See Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986
I.C.J. 14,103, 9 195 (June 27).

71t should be noted, however, that while article 21 of the Rome Statute requires that the
Court primarily apply the Statute, the Elements of Crimes, and its own Rules of Procedure and
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In Kampala, the Assembly of States Parties resolved by consensus “to
activate the Court’s jurisdiction over the crime of aggression as early as
possible.”'® Now, in 2017, the parties are finally in a position to do so.'” Whether
their stated resolve was based in rhetoric or in reality should soon be fairly
obvious.

Evidence, it may also, “where appropriate,” consider secondary sources of law, including
principles of both international and national laws.

'¥ See International Criminal Court, Assembly of States Parties, Review Conference, The
Crime of Aggression, ICC Doc. RC/Res.6 (June 11, 2010).

' Since thirty State Parties have already ratified the amendments, all that remains for their
activation is their re-approval by the ASP. See Rome Statute, supra note 6.
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The Human Right to Peace

William Schabas”

The idea of an international criminal court was probably contemplated by
dreamers in the eighteenth and nineteenth century, but it did not grow legs until
the weeks following the armistice that ended the First World War. The forum for
much of the debate was the Commission on Responsibilities, a body set up by the
Preliminary Peace Conference in January 1919.' At its second meeting, the
Commission decided to establish three sub-commissions, each charged with
developing recommendations on a piece of the problem. The first of them focused
on fact-finding, while the other two addressed the legal issues.” One sub-
commission considered the responsibility for planning and launching the war, and
the other examined violations of the laws and customs of war committed during
the conflict.’

Thus, from the earliest days of international criminal justice, a distinction
was made between the jus ad bellumand the jus in bello. Ultimately, the
Commission on Responsibilities decided to focus criminal justice on the
violations committed during the war rather than the responsibility for starting it.*
But the important decisions on the content of the peace treaty were taken not by
the Commission but by the Council of Four, which convened in April 1919. The
Council set aside much of the Commission report. It agreed to create an
international tribunal to try the German Emperor for “a supreme offence against
international morality and the sanctity of treaties.”” The trial never took place, of
course, because the Netherlands refused to surrender the Kaiser.

When international justice revived during the Second World War in
forums like the London International Assembly, the United Nations War Crimes
Commission, and the London Conference, the debates about the relationship
between responsibility for starting a war of aggression and crimes committed
within the conflict resumed. The judges of the International Military Tribunal

" William Schabas is a professor of international law at Middlesex University London and
Leiden University. He is the author of several important books, including The International
Criminal Court: A Commentary on the Rome Statnbev in its second edition. Professor Schabas
was a member of the Sierra Leone Truth and Reconciliation Commission.

! SeeDIv. OF INT’L L., CARNEGIE ENDOWMENT FOR INT’L PEACE, PAMPHLET NoO. 32,
VIOLATIONS OF THE LAWS AND CUSTOMS OF WAR: REPORTS OF MAJORITY AND DISSENTING
REPORTS OF AMERICAN AND JAPANESE MEMBERS OF THE COMMISSION OF RESPONSIBILITIES,
CONFERENCE OF PARIS 1919 (1919).

’1d. at 2-3.

> 1d.

“1d. at 22-23, 25-26.

5 Treaty of Peace between the Allied and Associate Powers and Germany art. 227, June 28,
1919, 225 Consol. T.S. 188.
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addressed the issue by describing the category of crimes against peace as “the
supreme international crime differing only from other war crimes in that it
contains within itself the accumulated evil of the whole.”® They presented a
holistic view of international criminality for atrocities by which crimes against
peace, war crimes, and crimes against humanity were joined in what amounted to
a symbiosis.

That relationship was challenged, although only indirectly, during the
1990s, when the Security Council established ad hoc tribunals to respond to the
conflicts in the former Yugoslavia and Rwanda. The statutes of those institutions
were confined to the jus in bello.” What the International Military Tribunal had
called the “supreme international crime” was absent. This is partly explained by
the understanding that the conflicts in both Yugoslavia and Rwanda were
essentially non-international in nature. But the uncertainty about the status of the
“supreme international crime” persisted during the drafting of the Rome Statute of
the International Criminal Court (ICC).® Eventually, the vision of the International
Military Tribunal began to be restored with the adoption, at Kampala, of
amendments to the Rome Statute on the crime of aggression.” These entered into
force in 2013 and are expected to become fully operational at the end of 2017."

Yet a tendency to marginalize the crime of aggression persists. For example, a
press release issued by the ICC in February 2017 described the Court as “the first
permanent international criminal court established to help end impunity for the
perpetrators of the most serious crimes of concern to the international community,
namely: genocide, war crimes and crimes against humanity.”'' Of course, not
only does article 5 of the Rome Statute include the crime of aggression as one of
the four core crimes, but the amendments adopted at Kampala entered into force
nearly four years ago. The oversight is a bit symptomatic.

Benjamin Ferencz, who has probably thought about these issues longer
than anyone else on the planet, manifests in his writings and lectures an
understanding of the bonds that join the crimes of the jus ad bellum to those of the
Jjus in bello. He has developed a very creative approach by which aggressive war
is positioned under the umbrella of crimes against humanity.'* It makes a neat and
persuasive complement to the vision at Nuremberg, whereby crimes against
humanity were hitched, as it were, to war crimes and crimes against peace. In that

6 22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL, NUREMBERG 427 (1948).

7 See, e.g., S.C. Res. 808, U.N. Doc. S/RES/808 (Feb. 22, 1993) (establishing an international
tribunal to prosecute violations of international humanitarian law in the former Yugoslavia).

¥ See Rome Statute of the International Criminal Court art. 5(2), July 17, 1998, 2187 U.N.T.S.
90 (entered into force July 1, 2002), rev. 2010 [hereinafter Rome Statute].

? International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
Aggression, ICC Doc. RC/Res. 6 (June 11, 2010).

""Rome Statute, supra note 8, arts. 15 bis, 15 ter.

"' Press Release, International Criminal Court, ICC President Highlights Role of Legal
Profession at Events in Barcelona (Feb. 20. 2017), https://www.icc-
cpi.int/Pages/item.aspx?name=pr1276.

'2 See Benjamin B. Ferencz, The Illegal Use of Armed Force as a Crime Against Humanity, 2
J. ON THE USE OF FORCE & INT’L L. 187 (2015).
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sense, it might be said that crimes against humanity have become the “supreme
international crime.”

Challenges to the link between the crime of aggression and the other
atrocity crimes are explained, at least in part, by an insistence upon the distinction
between the jus ad bellum and the jus in bello that comes from international
humanitarian law. Without necessarily proclaiming total indifference on the
lawfulness of the use of force, there is nevertheless an emphasis on conduct
within the conflict and an affirmation of the essential equality of the parties, a
consequence of ignoring the responsibility for the war itself.

What is a useful distinction in international humanitarian law seems to have
spilled over into the international law of human rights. For example, at the
Kampala Review Conference a position paper published by Human Rights Watch
explained that the organization did not have much interest in the amendments on
the crime of aggression because its focus was on the jus in bello rather than the
jus ad bellum." Amnesty International did much the same, explaining that
“peace” was not a part of its mandate, which was derived from the Universal
Declaration of Human Rights, because that document does not deal with the
lawfulness of the use of force.'*

This is a very narrow interpretation of the scope of international human rights.
The opening words of the Universal Declaration of Human Rights affirm that
“recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in
the world.” "> The concluding phrase confirms the relationship of three
fundamental objectives.'® The sentence as a whole highlights the connection
between freedom, justice, and peace and the protection of fundamental human
rights.

After a period of some legal uncertainty as to whether or not human rights law
applies during armed conflict, some having argued that it is displaced by the lex
specialis of the law of armed conflict, it is now beyond serious dispute that human
rights protections and obligations continue during wartime. According to the
International Court of Justice, “the protection offered by human rights
conventions does not cease in case of armed conflict, save through the effect of
provisions for derogation of the kind to be found in article 4 of the International

13 HUMAN RTS. WATCH, MAKING KAMPALA COUNT: ADVANCING THE GLOBAL FIGHT
AGAINST IMPUNITY AT THE ICC REVIEW CONFERENCE (May 10, 2010),
https://www.hrw.org/report/2010/05/10/making-kampala-count/advancing-global-fight-against-
impunity-icc-review-conference (“We have not participated actively in negotiations on the crime
of aggression. We believe that we are most effective as a human rights organization if we do not
opine on issues of jus ad bellum, the lawfulness of waging war, and instead adopt . . . an approach
of strict neutrality during armed conflicts.”).

14 AMNESTY INTERNATIONAL, INTERNATIONAL CRIMINAL COURT: CONCERNS AT THE
SEVENTH SESSION OF THE ASSEMBLY OF STATES PARTIES 23 (Oct. 2008).

' Universal Declaration of Human Rights, Preamble, G.A. Res. 217 (II) A, U.N. Doc.
A/RI:ZéS/ZN(III) (Dec. 10, 1948) [hereinafter Universal Declaration of Human Rights].

1d.



2017 / Symposium 31

Covenant on Civil and Political Rights.”'” Article 4 permits no derogation to the
right to life."® Moreover, the European Convention on Human Rights permits
derogation from the right to life only for “lawful acts of war.”"” The rather limited
travaux préparatoires of the Convention suggest that this phrase may well apply
to the jus ad bellum as well as to the jus in bello.

It can be no more accurate to claim that the Universal Declaration of Human
Rights is inapplicable in wartime than to say that the Charter of the United
Nations, from which the Declaration is derived, does not operate during armed
conflict. The importance of the right to life, sometimes described as the “supreme
right,” enshrined in article 3 of the Universal Declaration of Human Rights and in
all of the major treaties of general application, is at its most acute during armed
conflict.”” The right to life manifests itself in specific norms of the law of armed
conflict, such as the prohibition of attacks on non-combatants and on civilian
objects.”!

Article 29(2) of the Declaration recalls that “[i]n the exercise of his rights and
freedoms, everyone shall be subject only to such limitations as are determined by
law solely for the purpose of securing due recognition and respect for the rights
and freedoms of others and of meeting the just requirements of morality, public
order and the general welfare in a democratic society.”** How can it be contended
that the Universal Declaration is silent on the lawfulness of the use of force if the
Declaration permits limitation of the right to life only when it is “determined by
law”? Obviously, unlawful resort to force to settle an international dispute cannot
be consistent with the requirement that it be “determined by law.”

The law of armed conflict takes its distance when the lawfulness of the use of
force is concerned. It examines whether deprivation of life is arbitrary only from
the perspective of the jus in bello. There is no reason for international human
rights law to take the same path. Killing in an unlawful war is unlawful killing. It
may escape the sanction of the law of armed conflict because of the internal logic
of that system. But that rationale should not and cannot apply to international
human rights law, where it is fitting to speak of a human right to peace.”> The

'" Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 2004 1.C.J. 136, 178 (July 9).

' International Covenant on Civil and Political Rights art. 4, Dec. 16, 1966, S. Treaty Doc.
No. 95-20, 6 I.L.M. 368 (1967), 999 U.N.T.S. 171.

' Convention for the Protection of Human Rights and Fundamental Freedoms art. 2, Nov. 4,
1950, 213 U.N.T.S. 221.

*% Universal Declaration of Human Rights, supra note 15, art. 3.

! Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts, arts. 48—60, June 8, 1977, 1125 U.N.T.S.
609.

*? Universal Declaration of Human Rights, supra note 15, art. 29, para. 2.

» William A. Schabas, The Human Right To Peace, in MAKING PEOPLES HEARD: ESSAYS ON
HUMAN RIGHTS IN HONOUR OF GUDMUNDUR ALFREDSSON 43—-57 (Asbjern Eide, Jakob T. Moller
& Inete Ziemele, eds., 2011); William A. Schabas, Freedom from Fear and the Human Right to
Peace, in THE CHALLENGE OF HUMAN RIGHTS; PAST, PRESENT AND FUTURE 3651 (David Keane
& Yvonne McDermott, eds., 2012).
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criminalization of the unlawful use of force—the crime of aggression—is the
corollary of this human right to peace.
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The Crime of Aggression in the ICC and State
Responsibility

Dapo Akande& Antonios Tzanakopoulos

In a contribution to the debate regarding the Kampala Amendments on the
Crime of Aggressionwe argued that the jurisprudence of the International
Court of Justic€lCJ) on use of force questions can be relevant in interpreting
the nowdefined international crim#hat will fall within the jurisdiction of the
International Criminal Cour(ICC).! This is in part because the crime of
aggression, as defined in Kampala, requites commission of raGact of
aggressio®that oy its character, gravity and scale constitudesanifest
violation of the United Nations Chartér The fact however that thefinding
of a stateOs responsibility for such a manifest breach is requireal for
convictionof the crime of aggressiomises questions abotlte involvement
of the ICCin making determinations of state responsibility.

The jurisdiction of the ICC extends only tbe determination of the
criminal responsibility of individuald. When those individuals are also
officials or agens of states questions may also be raised abahe
responsibility of the state to which the acts of the individuala#tréoutale.
Indeed, where an international crime within the jurisdiction of the ICC is
committed by astate organ or person whose acts are otherwise attributable to
the state, the will usually also be a case of state responsibility for breach of
international law.This is because all the crimes within the jurisdiction of the
ICC reflect the concept dilual obligation®That is to saythe prohibitions
that underlie those&Xore crime®are notaddressednerelyto individuals but
arealsorelated to thesame (or substantially similar) obligatiomsposedon
states. The prohibition @ genocide is addressed both to individuals and to
states; war crimes are serious violations of international humanitarian law,
which is clearly binding on states; and crimes against humanity are derived
essentially from human rights law.

" Professor of Public International Law, @irector, Oxford Institute for Ethics, Law and
Armed Conflict; CeDirector, Oxford Martin Programme on Human Rights for Future
Generations, University of Oxford; Yamani Fellow, St PeterOs College. The resading le
to these results has received funding from the European Research Council under the European
UnionOs Seventh Framework Programme (FP/20@3) / ERC Grant Agreement n. [340956
bIOowW].

" Associate Professor of Public International Law, UniversityOoford; Fellow, St
AnneOs College, Oxford

! Dapo Akande& Antonios TzanakopoulosThe International Court of Justice and the
Concept of Aggression, in THE CRIME OF AGGRESSION A COMMENTARY 214EP32 (Claus
Krep & Stefan Barriga eds2017)

2 Rome Statute of the International Criminal Coart. 8 bis(1), July 17, 1998, 2187
U.N.T.S. 90 (atered into force July 1, 2002), rev. 2010 [hereinafter Rome Statute].

31d., art. 25(1).

* See Sotirios-loannis Lekkas, Duality of Responsibility in International Law
(forthcomingD. Phil thesis, University of Oxfordjon file with the authors).
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Although a finding that a state orghas committed an international crime
for which he or shéeas individual criminal responsibility will usually imply
that the state to which his or her acts are attributable has committed an
internationally wrongful act that generates state responsibilitywiit not
usually be the role of the ICC to make such a finding of state responsibility.
Even where the ICC has to make a finding state organs had a policy of
committing such crires or developed agn to do sd,thesefindingswould be
not expressions or determinations of state responsilbilityrathera statement
of factsthatwould imply the responsibility of the state.

When it comes to the crimaf aggressionhowever,the definition of the
crime itself requires the ICC to make a determinatibstate responsibility as
a prerequisitéor the finding of individual responsibility for gncommission of
the crime. This mearthatwe are not talking here aboan implicatiomN even
a necessary implicatidhthatemerges from the finding that a state orhas
committed an act of genocide or a crime against humanity. We are actually
talking about a direct determination sifite responsibility as a prerequisite for
the finding of individual criminal responsibility under international lavs.
ClausKress has put jitOrhe crime of aggression .. .is ... the only crime
under international law that requires the commissiboertain internationally
wrongful conduct by a stat8.

This required link between statad individual responsibility with respect
to the crime of aggression suggests that the crime of aggression is different
from the otheOnternational crime®For one thing, it may be argued that the
project of international criminal justice is about establishing taimes
against international law are committed bgnmmand not by abstract entit@s
with the emphasis and the focus being laid on the resplitysof the
wrongdoing individual and that of the state being secondeigwever, with
aggression, the focus on the state persists in that the couffirstaso
pronounce on state responsibiliand only after it has done that can it proceed
to determining individual guilt or innocence.

Furthermorethe required link between state and individual responsibility
leads to a number gdractical questionsfor the ICC,which we are merely
highlighting in this brief contribution, along with some provisional responses
to get the debate goin@he firstquestion iswhether a state whose leader(s)
are being prosecuted for the crime of aggression can possibly intervene in ICC
proceedings in okl to argue that no manifest breach of the UN Charter has
occurred in theparticularinstance® The second, related, question is whether
the ICC actually has the competence to make an incidental, as it were, finding
of state responsibility in the context of determining the existence of individual
criminal responsibility under international laviny court operating on a

® SeeRome Statutesupranote 2,arts. 7(2)(a) 8(1) (requiing, respectivelythe Court to
make findings as t¢l) whether an attzk directed against a civilian populationQsursuant to
or in furtherance o State or organizational policy to commit such att@ekel (2) whether
war crimes were committed &part of a plan or policyr as partof alargescale commission
of suchcrime))

® Claus Krep, The State Conduct Elemenin THE CRIME OF AGGRESSION A
COMMENTARY 412 (ClausKrep & Stefan Barriga eds2017)

"1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL, NUREMBERG 223 (1947).

8 SeesarahWilliams, Aggression, Affected States, anRight to Participate: A Response
to Koh and BuchwaldlO9AJIL UNBOUND 246, 246(2016).



2017 / Symposium 35

limited jurisdictional basis has to determine the extent to which it can make
the incidental findings that are required in order to answer the main legal
question falling within its jurisdiction. The ICJ has faced such questions in
Lockerbig’ for example, and the issue has also been raised before other courts
and tribunals, such as those operating under the dispute settlement system of
the UN Convention on the Law of the Sea.'” However, the issue that arises
with respect to the crime of aggression is whether we are dealing, essentially,
with a Monetary Goldissue—that is, a situation in which the incidental
determination required for the Court to exercise its jurisdiction is such as to
make the claim non-admissible.'' The problem is not that the ICC has to make
an incidental determination. The issue is that it has to make a determination of
the responsibility of a state which is not before the Court.

The appropriateness, under the Monetary Gold principle, of the ICC
making determinations as to whether states have committed violations of the
UN Charter, depends essentially on whether the states in question have
consented to the Court’s engaging in this exercise. Under the ordinary
jurisdictional regime of the ICC, acts committed by any individual on the
territory of a state party will be subject to the jurisdiction of the ICC, whether
that individual is a national of any party to the ICC statute or a national of a
non-party.'> Consent by the state of nationality is not a requirement for
jurisdiction.”> However, the possibility that the Court might determine whether
an act of aggression has been committed by a non-consenting state is lessened
by the fact that the Kampala amendments on aggression provide that, where
the jurisdiction of the Court is triggered by a state referral or by the prosecutor
propio moty the Court shall not exercise its jurisdiction over the crime of
aggression when committed by the national of or on the territory of a state that
is not party to the Rome Statute of the ICC.'"* Thus, under this provision,
findings of state responsibility for acts of aggression may not be made by the
ICC against states that have not given their consent to ICC jurisdiction.

? Questions of Interpretation and Application of the 1971 Montreal Convention Arising
from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America),
Preliminary Objections, Judgment, 1998 I.C.J. 115 (Feb. 27).

'” See e.g, Chagos Marine Protected Area (Mauritius v. U.K.), PCA Case No. 2011-03,
Award; South China Sea Arbitration (Philippines v. China), PCA Case No. 2013-19, Award
on Jurisdiction and Admissibility (Oct. 29, 2015). In these cases (and others) one can argue
that the question of incidental jurisdiction emerges because of the tendency of states (and their
lawyers) to try to “shoehorn” particular disputes into narrow compromissory clauses (since
these are the only jurisdictional bases that they can find) and thus to bring the relevant cases
before not-obviously-competent courts and tribunals. See also Antonios Tzanakopoulos,
Resolving Disputes over the South China Sea under the Dispute Settlement System of the UN
Convention on the Law of the S@aTHE SOUTH CHINA SEA DISPUTES AND INTERNATIONAL
LAW (forthcoming 2017), https://ssrn.com/abstract=2772659.

' Dapo Akande, Prosecuting Aggression: The Consent Problem and the Role of the
Security Councill2 (Oxford Legal Research Paper Series No. 10/2011, 2011); Peter Tzeng,
The Doctrine of Indispensable Issues: MauritiusUnited Kingdom, Philippines.\China,
Ukraine v Russia, and Beyond:JIL:TALK! (Oct. 14, 2016), https://www.ejiltalk.org/the-
doctrine-of-indispensable-issues-mauritius-v-united-kingdom-philippines-v-china-ukraine-v-
russia-and-beyond/.

2 Rome Statute, supranote 2, art. 12(2)(a).

"> SeeDapo Akande, Jurisdiction of the ICC oveNationals of NorParties: Legal Basis
and Limitations 1 J. INT’L CRIM. JUST. 618 (2003).

' Rome Statute, supranote 2, art. 15 bis(5).



36 Harvard International Law Journal / Vol. 58 Online Journal

However, thequestion of ICC findings of state responsibility against
potentially nonconsenting states arises in two other cases. First, there is no
such exclusio in cases where the jurisdiction of the Court is triggered by a
Security Council referrdf Second,the CourtOs jurisdictioremains unclear
with regard toacts of aggression committed by a party to Ruwene Statute
that has neither ratified (or accepted) the Kampala aggression amendments nor
opted out of them® In both of these cases determinationof state
responsibility by the ICC could breach the Monetary Gold principle!’
Although it might be argued (as has been done elsewithat the first
scenario relating to Security Council referrals would noptmblematic the
second scenario woullikely offend against theéWonetary Gold principle,
especially inlight of the provisions of theRome Statute dealing with
amendment$’

The fact that the ICC will have to determine questions of state
responsibility in  making determinations about individual criminal
responsibility for the crime of aggression thus has implications for how we
might think about the as yet unclear jurisdiction of the Court ovetrthee. It
ought also to have implications for some of the procedures that the Court
should adopt if and when it actually has a case dealing with the crime of
aggression.

15 See id., art. 15zer.

16 See DapoAkande,What Exactly Was Agreed in Kampala on the Crime of Aggression,
BJIL:TaLk! (June 21, 2010, https://www.ejiltalk.org/whatxactlywasagreedin-kampala
onthe-crime-of-aggression/Astrid ResingerCoracini,More Thoughts on “What Exactly was
Agreed in Kampala on the Crime of Aggression”, EJIL:Tark! (July 2, 2010,
https://www.ejiltalk.org/morghoughtson-whatexactlywasagreedin-kampalaon-the-
crime-of-aggression/

i; See Akande Prosecuting Aggression, supra note 11.

Id.

9 In particular see Rome Statutesupra note 2,art. 121(5)(second sentenagoting, On
respect of a Statearty which has not accepted the amendment, the Court shall not exercise its
jurisdiction regarding a crime covered by the amendment when committed byptHiat
Party's nationals or on its territady.
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Accounting for Victim Constituencies
and the Crime of Aggression:
New Questions Facing the International Criminal Court

Marissa R. Brodney

Which entitieswill legally qualify as OvictimsO of the crimeagfjression at
the International Criminal Court (ICC)? Because the Rome Statute accords
victims the right to participate in proceedihgsd affords victims the possibility
of obtaining reparatiohjdentifying victim constituencies of crimes within the
CourtOs jurisdiction is foundational to adjudicating crirmeder the Rome
Statute However, in contrast to othesrimes under the 1ICQs jurisdictign
individuals havegenerally not been recognized asictims of the crime of
aggression under international &t remains uncleahow the Rome Statute

" Harvard Law School, J.D. Candidate (2018); Princeton University Woodrow Wilson School
of Public and International Affairs, Master of ullic Affairs Candidate (2018)
(mbrodney@jd18.law.harvard.edThank you to Juan Calderdvieza, Laura Gault, and Joanne
Neenan for invaluable comments and conversation throughout the development of this piece.

! Article 68(3) of the Rome Statute provides that, OWhere the personal interests of the victims
are affected, the Court shall permit their views and concerns toelserjted and considered at
stages of the proceedings determined to be appropriate by the Court and in a manner which is not
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial. Such
views and concerns may be presdnitg the legal representatives of the victims where the Court
considers it appropriate, in accordance with the Rules of Procedure and Evidence.O Rome Statute
of the International Criminal Court art. 68(3), July 17, 1998, 2187 U.N.T.S. 90 (entered iro forc
July 1, 2002), rev. 2010 [hereinafter Rome Statute].

2 Article 75 of the Rome Statute empowers the Court to authorize reparation for victims of
crimes within the CourtOs jurisdiction, including restitution, compensation, and rehabilithtion.
art. 75. REDRESS defines OreparationO as Othe range of measures that may be taken in response to
an actual or threatened violation; embracing both the substance of relief as well as the procedure
through which it may be obtained.0 REDRESS TReparaton: A Sourcebook for Victims of
Torture and Other Violations of Human Rights and International Humanitarian 8 g2003),
http://www.redress.org/downloads/reparation/SourceBook.[B#fe alsoMarissa R. Brodney,
Implementing International Criminal Coufdrdered Collective Reparations: Unpacking
PresentDebates 2016 J. OXFORD CENT. SOCIO-LEGAL Stup.,
https://joxcsls.com/2016/11/01/implementimgernationalcriminalcourtorderedcollective
reparationaunpackingpreseridebates/(providing an overview of regration as a transitional
justice mechanism within the International Criminal CourtOs procedural architecture, and
explaining: @rlhe ICC Rules of Procedure and Evidence outline procedures governing victim
applications and Court motions for reparationslegu94 and 95); publication of reparation
proceedings (rule 96); assessment of reparations (rule 97); and the role of the Trust Fund (rule 98).
Together, the Rome Statute and ICC Rules of Procedure and Evidence provide a general
framework guiding the authiaation of reparations.O).

% SeeErin Pobjie, Victims of the Crime of Aggressioim THE CRIME OF AGGRESSION A
COMMENTARY 816 (Claus Kr& & Stefan Barriga, eds., 2017) (OUnlike the other crimes within the
CourtOs jurisdictidh genocide, crimes againstanity and war crimé$ individuals have never
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system’s definition of “victim” applies to article 8 bis*—as well as whether and to
what extent the ICC’s understanding of “victim” accords with conceptualizations
of victimization underpinning the framing and incorporation of aggression as a
crime under international criminal law. This piece aims to introduce readers to
questions that various scholars have raised with respect to the interaction between
victim identity and aggression as a crime. For in-depth discussion of legal
questions surrounding recognition of individuals as victims of the crime of
aggression under the Rome Statute and an argument for their recognition as such,
see Erin Pobjie, Victims of the Crime of Aggression, in The Crime of Aggression:
A Commentary.5

In describing an act of aggression as “a manifest violation of the Charter of
the United Nations,”® article 8 bis invokes article 2(4) of the United Nations
Charter—a provision that calls upon member states to refrain “from the threat or
use of force against the territorial integrity or political independence of any
state.”” That the Rome Statute also codifies aggression as a leadership crime
augments a state-centric understanding of aggression generally under the Rome
Statute: To be held responsible for the crime of aggression, a person must be “in a
position effectively to exercise control over or to direct the political or military
action of a State.”® The crime of aggression’s state-centric nature, however, may
lead to “complicated questions of accountability and means of reparation” within
the Rome Statute system.

While states figure prominently in the framing of article 8 bis, this emphasis
on states does not necessarily comport with the Rome Statute system’s definition
of “victim.” Rule 85(a) of the ICC Rules of Procedure and Evidence defines
victims as natural persons who suffered harm resulting from a crime within the

been recognised as victims of this crime, nor of the underlying state act of aggression.”). Rudolf
Dolzer suggests that, “the appropriate treatment and resolution of war-related claims brought by
individuals will depend on the doctrinal framework in which they are placed. The traditional
approach assumes that war-related claims by individuals are dealt with in peace treaties or their
functional equivalents. Another view holds that war-related claims by individuals are treated the
same as individual claims against foreign governments arising in times of peace. A third position
equates the status of war-related claims with human rights claims in general. . . . It is only under
the third view, identifying war claims with human rights claims, that the affected individual
himself would arguably have standing to raise a claim before a national court in a country other
than that of the defendant government.” Rudolf Dolzer, The Settlement of War-Related Claims:
Does International Law Recognize a Victim's Private Right of Action? Lessons after 1945, 20
BERKELEY J. INT’L L. 296, 296-97 (2002).

* “For the purpose of this Statute, ‘crime of aggression’ means the planning, preparation,
initiation or execution, by a person in a position effectively to exercise control over or to direct the
political or military action of a State, of an act of aggression which, by its character, gravity and
scale, constitutes a manifest violation of the Charter of the United Nations.” Rome Statute, supra
note 1, art. 8 bis(1).

> Pobjie, supra note 3.

® Rome Statute, supra note 1, art 8 bis.

7U.N. Charter art. 2, para. 4 (emphasis added).

¥ Rome Statute, supra note 1, art 8 bis(1) (emphasis added).

’ Note, Leslie Esbrook, Exempting Humanitarian Intervention from the ICC’s Definition of
the Crime of Aggression: Ten Procedural Options for 2017, 55 VA.J.INT’L L. 791, 799 (2015).
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jurisdiction of the Court.'® Accordingly, will individuals qualify as victims of
aggression under Rule 85(a)? Alternatively, as Pobjie suggests, might states
qualify as victims of aggression at the ICC under an expansive interpretation of
“Institution” under Rule 85(b), which enables certain institutions serving a
humanitarian function to attain victim status?'' Should the ICC amend the Rules
to account expressly for states as new victim constituencies with respect to the
crime of aggression, or should states remain excised from the ICC’s victim
participation and reparation frameworks?'? Drafters of the crime of aggression did
not consider “whether the victim provisions [of the Rome Statute] would apply to
the crime of aggression or the impact of the proposed aggression amendments on
the victim provisions in the Statute and Rules of Procedure and Evidence.”"
Prospects for adapting the ICC’s victim participation and reparation mandates to
the prosecution of aggression remain under-explored.

At Nuremberg, where aggression was prosecuted as a crime against peace,
victims could be conceptualized as at once both local and global in scope.
Aggressive war ruptured a global order—even as specific countries may have
suffered more acutely, and even as individual victims mounted. In contrast to the
ICC, the International Military Tribunal at Nuremberg did not allow for victim
participation or reparation in the trial process. As a result, the Nuremburg
Tribunal did not need to conceptualize crimes in relation to victim constituencies
in ways that the ICC must. Arguably, the power and promise of prosecuting
crimes against peace derived from the expansive victimization associated with
aggression. Contained within aggression was the “accumulated evil of the whole”
of aggressive war' ‘—aggressive war harmed humanity writ large.

The ICC’s victim participation and reparation mandates preclude the Court
from accepting the notion of a global victim. By incorporating victim
participation and reparation within its framework for prosecuting international
crimes, the Rome Statute invites—in fact demands—a focus on who may legally
be considered a victim of the grave crimes within the Court’s jurisdiction. Mark

' Rule 85(a) of the ICC Rules of Procedure and Evidence states, ““Victims’ means natural
persons who have suffered harm as a result of the commission of any crime within the jurisdiction
of the Court.” ICC Rules of Procedure and Evidence, Rule 85(a), https://www.icc-
cpi.int/iccdocs/PIDS/legal-texts/RulesProcedureEvidenceEng.pdf.

" Rule 85(b) of the ICC Rules of Procedure and Evidence states, “Victims may include
organizations or institutions that have sustained direct harm to any of their property which is
dedicated to religion, education, art or science or charitable purposes, and to their historic
monuments, hospitals and other places and objects for humanitarian purposes.” ICC Rules of
Procedure  and  Evidence, Rule  85(b),  https://www.icc-cpi.int/iccdocs/PIDS/legal-
texts/RulesProcedureEvidenceEng.pdf. For a detailed analysis of the argument that states may
conceivably qualify as victims under 85(b), seePobjie, supranote 3, at 847-52.

12 Carrie McDougall, for example, maintains that, “States are . . . excluded from the definition
of ‘victims’ under Rule 85 of the Rules of Procedure and Evidence.” CARRIE MCDOUGALL, THE
CRIME OF AGGRESSION UNDER THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 293
(2013).

" Pobjie, supranote 3, at 823. See alsdMcDougall, supranote 12, at 292-93 (“The [victim]
provisions were given little consideration during the negotiation of the crime of aggression: an
assumption was made that existing provisions would apply equally to the crime.”).

1 Proceedings, Sept. 30, 1946, 22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE
INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG 427 (1948).
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Findlay and Ralph Henham have argued thathésCbecome essential for the
legitimacy of [International Criminal Justice] that a victim constituetey
centrally recognized” yet possibilities for defining that victim constituency for
the crime of aggression under the Rome Statute remain uncertain.

ICC recognition of individuals as victims tfie crime ofaggressionwould be
a conceptual and legal rinvation under international laW® International law
historically has recognized states, not individuals, as the victims of aggr&ssion.
Discussions of aggression as a violationirgérnationallaw have long been
replete with references to victamof aggressioras Ovictim statesO @attacked
statss 3® These references persisiyen as there may ke increasing focus on
the humanitarian consequences of aggressive toraestateOs populatith.

Victim statusat the ICCcould permit individuals to obia reparation for
aggression under the Rome Statutean era whenas Friedrich Rosenfeld has
noted, Oan individual right to reparation for violations of [fjes ad bellumis
still widely rejected among scholar§®0rhe United Nations Compensation
Commission (UNCC) and Eritreathiopia Claims Commission (EECC) both
enabled individuals to receive compensationelation toviolations of thgus ad
bellum #* However, only governments and international organizations were
permitted to submit claims to the UN@€and the EECC made awards only to
states”® Compensationfurthermore is a concept distinct from, even if related to,

5 MARK FINDLAY & RALPH HENHAM, BEYOND PUNISHMENT: ACHIEVING INTERNATIONAL
CRIMINAL JUSTICE 87 (2010).

18 An understanding adopted at Kampala attempted to bound the impact of the Rome StatuteOs
aggression amendments on international law beyond theeR8iatute: Olt is understood that the
amendments that address the definition of the act of aggression and the crime of aggression do so
for the purpose of this Statute only. The amendments shall, in accordance with article 10 of the
Rome Statute, not baterpreted as limiting or prejudicing in any way existing or developing rules
of international law for purposes other than this Statute.O International Criminal Court, Assembly
of States Parties, Review Conference, The Crime of Aggression, ICC Doc. R&/Rasex |,
Understanding No. 4 (June 11, 2010). Nevertheless, Sean Murphy argues that, OAdoption of the
definitions on OactO and Ocrimed of aggression may have collateral implications outside the criminal
context, especially on rules relating to thes ad bellun® Sean D. MurphyThe Crime of
Aggression at the ICG8 (Geo. Wash. U. Law Sch. Pub. Law and Legal Theory Paper No- 2012
50; Legal Stud. Research Paper No. 26022012).

" SeePobijie,supranote 3, at 816.

18 See, e.g.FrZdZric MZgretwhat is the Specific Evil of Aggressionf? THE CRIME OF
AGGRESSIONA COMMENTARY 1403 (Claus Krg & Stefan Barriga, eds., 2017).

%1d. at 1404

% Friedrich Rosenfeld|ndividual Civil Responsibility for the Crime of Aggressidr0 J.

INTQ CRIM. JUST. 249, 262 (2012).

%L Qus ad bellurmefers to the conditions under which States may resevatar to the use of
armed force in general. The prohibition againstube of force amongst States and the exceptions
to it (selfdefence and UN authorization fire use of force), set out in the United Nations Charter
of 1945, are the core ingredients of jus ad bellum.O IntOl Comm. of the RedA@waisAre Jus
ad Bellum and Jus in Bello@an. 22, 2015)https://www.icrc.org/en/document/whate jus-ad-
bellumand-jus-bello-0.

22 UN Compensation Commission Governing Council, Decision Taken at the 27th Meeting,
6th Sess., June 26, 1992, U.N. Doc. S/AC.26/1992/10, art. 5(1)) (OGovernments and international
organizations are entitled to submit claims to the CommisSijp

%3 SeeAri Dybnis, Was the EritreBEthiopia Claims Commission Merely a ZeéBom Game?:
Exposing the Limits of Arbitration in Resolving Violent Transnational Canfi8 Loy. L.A.
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the broader concept of Oreparatithyich has yet to bewaarded to individual
victims ofaggres®n on the world stage

If the ICC were to recognize states as victioighe crime of aggression
under either an expansive interpretation of Rule 85() by amending the
Rules®® a situation could plausibly arise in which in whiafconvictedperson
might be held liable for pmairing harm to a victim state; this would &¢rofound
developmerit if not inversiomN of international law as we knowAt The CourtOs
evolving jurisprudence on reparatjdnrthermoremakes cleathatthe ICC will
hold a convictedpersonmonetarily liablefor Courtordered reparatioavenwhen
a reparations judgment fanded byexternal sources, such as those provided by
the Trust Fund for Victim&® In part owing to a recognition thatictim status

INTQ & ComP. L. REV. 255, 267 (2011) (O[T]he Commission awarded itred fmonetary damages
solely to the States, and not to the individual victims or to the States as trustees for the individual
victims.O).

%4 Compensation may comprise one of various modalities of reparation. Reparation is
generally understood to require some communication of social meaning to victims, often anchored
in an acknowledgement of responsibility for causing harm. Communication @l soeaning is
part of what transforms compensation into reparation following crimes associated with oppression
or conflict. See, e.gBasic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of Internationdluman Rights Law and Serious Violations of
International Humanitarian Law, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Dec. 16, 2005)
(codifying a right to remedy and reparation and elaborating upon various modalities of reparation
for victims of cross violdons of human rights law and serious violations of international
humanitarian law);MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS 110 (1998)
(OSocial and religious meanings rather than economic values lie at the heart of reparations.O).
Separately, stat incur an obligation under international law to provide reparation when one
stateOs breach of international law injures another Stae e.g.Kenneth W. Abbott, Robert O.
Keohane, Andrew Moravcsik, Antfldarie Slaughter & Duncan SnidalThe Concept of
Legalization 54 INTQ ORG. 401, 409 (2000) (OWhen breach leads to injury, legal responsibility
entails an obligation to make reparation, preferably through restitution. If this is not possible, the
alternative in the event of material harm is a moneitadgmnity; in the event of psychological
harm, OsatisfactionO in the form of an apology.O).

% SeePobijie,supranote 3, at 84#62.

28 O[I]t might be suggested that special provisions may be needed, if only to enable the Court
to function effectively in reltion to aggression prosecutions. . . . [An] alternative [regarding
victim participation] would be to establish a mechanism to allow the victim State to speak on
behalf of the individual victims of the crifleperhaps through the modification of the existing
mechanism in Rule 103 . . . [Regarding reparation] there may be a need to develop specific
principles that recognise the special nature of the crime . . . .O McDsugadinote 12 at 30®
01.

? Literature on investestate arbitration has grappled wiguestions related to claims and
counterclaims involving individuals and states, discussing individuals® ability to sue states
alongside statesO inability to sue individuals under international Sae, e.g. Alexander
Orakhelashvili,The Position of t& Individual in International Law31 CAL. W. INT@ L. J. 241,

261 (2001) (Olnternational law, owing to its irgtate structure (however conservative it may
look) cannot offer an equal remedy to the State. The State cannot sue the private corporation und
international law.O).

% The Trust Fund For Victims is an entity established by article 79 of the Rome Statute,
which provides: O(1) A Trust Fund shall be established by decision of the Assembly of States
Parties for the benefit of victims of crimesthin the jurisdiction of the Court, and of the families
of such victims; (2) The Court may order money and other property collected through fines or
forfeiture to be transferred, by order of the Court, to the Trust Fund; (3) The Trust Fund shall be
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could allow a state toapply for reparations against a convicted perSon,
commentators have arguéidht the Court should decline to recognize states as
victims.*

Statesresisted achoring the CourtOs reparations mandate in principles of state
responsibility at the time of thRome StatuteOs draftitigrhis resistancemay
indicate a more generaversionto anchoring the Rome StatuteOs reparative
justice framework in an expressly geopolitical frath€onsistent with theotion
that the ICC should enforce distance between individual andlstateliability
and associated harm, Carsten Stahn suggests not only that O[e]xtending victim
participation to state representatives in the context of aggression would give the
repaations regime a completely new direction,O but also that doing so Owould
introduce a surrogate forum for interstate reparation through criminal proceedings
before the ICCRwhich might Oultimately run against the purpose and mandate
of the court.&

managechccording to criteria to be determined by the Assembly of States Parties.O Rome Statute,
supranote 1, art. 79. In 2015, the ICC Appeals Chamber clarified that making a reparations order
OthroughO the Trust Fund Odoes not exonerate the convicted pensiability.O Prosecutor v.
Thomas Lubanga Dyilo, Case No. 1€@/0401/06, Judgment on the Appeals against the
ODecision Establishing the Principles and Procedure to Be Applied to Reparations® of 7 August
2012, ! 5 (Appeals Chamber, Mar. 3, 2015), hitpayw.icc-
cpi.int/CourtRecords/CR2015_02631.PD&ee alsoProsecutor v. Germain Katanga, Case No.
ICC-01/0401/07, Ordonnance de RZparation en Vertu de IOArticle 75 du StatutPRB2dar.

24, 2017), https://lwww.icecpi.int/CourtRecords/CR2017_01525.POsetting the amount of
KatangaOs liability for reparations at USD 1,000,000, even while declaring Katanga indigent for
the purpose of reparations as of the date of the Trial ChamberOs reparations order; instructing the
Registry to continue to monitor KagaOs financial situation; and, at the same time, inviting the
Trust Fund to consider using its resources to implement reparations for victims given KatangaOs
indigence)hereinafter Katanga Reparations Order].

29 pobjie,supranote 3, at 850.

%0 seee.g, Pobjie,supranote 3, at 852 (OAs the recognition of legal persons as victims under
rule 85(b) is discretionaryEthe Court should exercise its discretion to decline to recognise states
as Oorganizations or institutionsO meeting the definition of 0t

31 O[A] significant number of delegations were not prepared to accept the notion of State
responsibility to, or in respect of, victims. However, this refusal does not diminish any
responsibilities assumed by States under other treaties and WllseibtevidentlyN prevent the
Court from making its attitude known through its judgments in respect of State complicity in a
crime.O Christopher MuttukumarReparations to Victimsin THE INTERNATIONAL CRIMINAL
COURT: THE MAKING OF THE ROME STATUTE: ISSUES NEGOTIATIONS, RESULTS 267 (Roy S. Lee,
ed., 1999).

32 At the same time, however, Friedrich Rosenfeld notes, OThere is substantial overlap
between the forms of reparation, which can be awarded according to A8ideC Statute and
those that are envisagby the ILC Draft Articles on State Responsibility.O Rosenfsighranote
20, at 257.Additionally, as Trial Chamber Il recently noted in its order for reparations in the
Katangacase, ICGssued reparations judgments do not absolve states of their ribdljgn®
grantreparations to victims under other treaties or national legisld€@tanga Reparations Order
supra note 28 ! 323, https://www.icecpi.int/CourtRecords/CR2017_01525.PDEO]L]es
rZparations accordZes par une ordonnance nOexonsrdes [faats parties de la responsabilitZ
dOoctroyer des rZparations ~ des victimes en vertu dOautres traitZs ou de leur IZgislation
nationale.O).

¥ Carsten StahnThe OEnd®, the OBeginning of the End® or the OEnd of the Beginning®?
Introducing Debatesind Voices on the Definition of OAggressi2BQeIDEN J.INTQ L. 875, 881
(2010).

42
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Enabling state representatives to claim victim status could also risk coopting
mechanisms designed to serve a reparative or restorative function for
individuals.>* Recognizing a dissonance between state-centric conceptualizations
of aggression and person-centric victim provisions of the Rome Statute, Carrie
McDougall has questioned “whether restorative or reparative justice is a good fit
with the crime of aggression™ at all. Separately if relatedly, an act of aggression
causing catastrophic harm to large numbers of individual victims could pose
logistical challenges for the Court’s already fragile victim participation regime,®
augmenting existing and perhaps introducing new barriers to realizing victims’
procedural rights.

The ICC’s need to identify and work with certain victim constituencies to the
exclusion of others may result in a conceptual narrowing of aggression, which
Benjamin Ferencz has described capaciously as “the breeding ground for the most
atrocious crimes against humanity.”’ Alternatively, victim-centric provisions of
the Rome Statute may afford new opportunities to frame and redress victimization
associated with aggression, by accounting for and remedying harm to individuals
in new ways. Conceptual, procedural, and normative challenges will infuse the
Court’s efforts to square its jurisdiction over aggression with existing victim
provisions of the Rome Statute and Rules of Procedure and Evidence.

% «A key feature of the system established in the Rome Statute is the recognition that the ICC
has not only a punitive but also a restorative function. It reflects growing international consensus
that participation and reparations play an important role in achieving justice for victims.” ICC
Report of the Court on the strategy in relation to victims, ICC-ASP/8/45, Nov. 10, 2009, para. 3,
http://reliefweb.int/sites/reliefweb.int/files/resources/58901 CSBE39F9B4749257673001 BFFBB-
ICC-ASP-8-45-ENG.pdf.

> McDougall, supra note 12, at 300.

%% The victim participation application process has been described as “burdensome on the
chambers, the parties, and the Registry, had created significant backlogs of applications, and
appeared not to be effective for victims.” Mariana Pena, Victim Participation Decision in the
Ntaganda Case: How Does the System Compare to Previous Experiences?, INT’L JUST. MONITOR
(Feb. 17, 2015), https://www.ijmonitor.org/2015/02/victim-participation-decision-in-the-ntaganda-
case-how-does-the-system-compare-to-previous-experiences/.

*7 Benjamin B. Ferencz, Can Aggression Be Deterred by Law?, 11 PACE INT'L L. REV. 341,
358 (1999).
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The Crime of Aggression and Modes of Liabililys There
Room Only for Principals?

Volker Nerlich

The crime of aggression is a Oleadership crime.O Not anyone who participates
in a war of aggressidhfor instance, as a member of an aggressorONasnty
be held criminally responsible. Rather, in keeping with the precedents of
Nuremberg and Tokyo, liability attaches only to those high up in the chain of
command- Nevertheless, the exact reach of the cratiration has remained
largely unclear in postVorld War Il jurisprudence. The International Military
Tribunal in Nuremberg (IMT) convicted twelve of the twettyo highlevel Nazi
officials accused of crimes against peace or conspiracy to commit crilgiestag
peace’ In the subsequent proceedings before American military tribunals in
Nuremberg, crimes against peace and conspiracy to commit crimes against peace
were charged in four cas&gesulting, however, in only five convictions, all in the
Ministries Case.* According to Henry T. King, who, like Benjamin Ferencz, was
oneof the prosecutors in the Nuremberg folloy trials, Othe IMT judgment left
open the question of how involved in the policy of aggression an individual would
have to be in order to be convicted.O

The definition of the crime of aggression in articléi8of the Rome Statute
seeks to resolve this question by requiring that the perpetrator be Oin a position
effectively to exercise control over or to direct the political or military action of a
State.®This is a high threshold: The person planning, pisgainitiating, or

" Legal Adviser, International Criminal Court; honorary professor, Faculty of Law,
HumboldtUniversity of Berlin. The views expressed are those of the author and cannot be
attributed to the International Criminal Court.

1 On the posworld War Il jurisprudence in this regard, SEaRRIE MCDOUGALL, THE
CRIME OF AGGRESSION UNDER THEROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
16883 (2013).

2 Namely, Gé&ring, Hess, von Ribbentrop, Keitel, Rosenberg, Frick (no conviction for
conspiracy), Funk (no conviction for conspiracy), DSnitz (no conviction for conspiracy), Raeder,
Jodl, Seysdnquart, and von Neurattfee Judgment, ITRIAL OF THE MAJOR WAR CRIMINALS
BEFORE THEINTERNATIONAL MILITARY TRIBUNAL 279841 (1947).

3 The Farben Case, theKrupp Case, theHigh Command Case, and theMinistries Case.

* Namely, von Weizsaecker, Keppler, Woermann, Lammers, anchKoéee Judgment, 14
TRIALS OF WAR CRIMINALS BEFORE THENUREMBERG MILITARY TRIBUNALS UNDER CONTROL
CouNCIL LAw No. 10 323435 (1952). The convictions against von Weizsaecker and Woermann
for aggression, however, were later set aside by the Tribunal donmaff error.

®Henry T. King Jr. Nuremberg and Crimes against Peace, 41 CASEW. Res. J.INTQ L. 273,

276 (2009).

® Rome Statute of the International Criminal Court attisgJuly 17, 1998, 2187 U.N.T.S. 90,

rev. 2010 [hereinafter Rome Statute].
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executing the acts made criminal under article 8 bis must presumably hold a high-
ranking position in the aggressor state. What is required is “control” or the ability
to “direct” the state’s action. This suggests that only a small number of
government leaders, perhaps only the head of state or government or the ministers
of defense or foreign affairs, could ever be held guilty of the crime of aggression.’

Article 25(3) of the Rome Statute establishes a detailed and differentiated
system of modes of liability, which distinguishes between principal perpetrators—
who, either alone, together with, or through others commit a crime,g—and
accomplices—who are involved in instigating, ordering, aiding and abetting, or
otherwise contributing to the commission of a crime by one or more principal
perpetrators.” It is noteworthy that the definition of principal liability in the
International Criminal Court’s jurisprudence uses language that resembles the
characterization, in article 8 bis(1), of the potential persons criminally responsible
for a crime of aggression: According to the case law,'® a principal is someone
who has control over the crime, in the sense of possessing the ability to frustrate
its commission. In contrast, all forms of accomplice liability require a lesser form
of control over the crime.

During the negotiations on the crime of aggression, there was a debate as to
whether article 25°s differentiated participation regime should be made applicable
to the crime of aggression or whether the incriminated conduct should be set out
comprehensively and conclusively in article 8 bis.'' The former solution was
eventually adopted. Article 25(3) bis provides the link between the crime of
aggression and the modes of liability in article 25(3) of the Rome Statute.'” The
provision clarifies that article 25(3) applies to the crime of aggression as well,
albeit, “only to persons in a position effectively to exercise control over or to
direct the political or military action of a State,”"® thus copying the language of
article 8 bis(1). In light of this formulation, it has been argued that the effect of
article 25(3) bis and the adoption of a differentiated approach is “virtually nil”—
essentially all those participating in a crime of aggression would be principal

’ Note, however, that the Elements of Crimes for the crime of aggression clarify in a footnote
that “[w]ith respect to an act of aggression, more than one person may be in a position that meets
these criteria.” Amendments to the Rome Statute of the International Criminal Court, Annex II, 21
n.1, June 11, 2010, A-38544 U.N.T.S.

¥ Rome Statute, supra note 6, art. 25(3)(a).

% Id., art. 25(3)(b)—~(d).

' See, e.g., Prosecutor v. Lubanga, Case No. ICC-01/04-01/06 A 5, Judgment on the Appeal
of Mr. Thomas Lubanga Dyilo against his conviction, Y 458—69 (Dec. 1, 2014), https://www.icc-
cpi.int/CourtRecords/CR2014 09844.PDF.

"' See Stefan Barriga, Negotiating the Amendments on the Crime of Aggression, in THE
TRAVAUX PREPERATOIRES OF THE CRIME OF AGGRESSION 3, 19-24 (Stefan Barriga & Claus Kre!
eds., 2012); Roger S. Clark, Individual Conduct, in THE CRIME OF AGGRESSION: A COMMENTARY
565, 566 (Claus Kre! & Stefan Barriga eds., 2017).

:j Rome Statute, supra note 6, art. 25(3) bis.

1d.
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perpetratord? At first sight, this would appear to be a reasonable expectation,
given the definition of principal perpetration in the case law of the ICC and the
limitations that have been adopted on the persons potentially responsible for the
crime of aggression.

However, such an understanding would lead to a surprising and arguably
unreasonable result. While article 2b{3s makes the whole range of modes of
responsibility in article 25(3) applicable to the crime of aggression, the
formulation ofthe provision would, in effect, negate the applicability of large
parts of article 25(3). On this reading, rather than allowing for the application of
all subsections of article 25(3) to the crime of aggression, article) 22(3vould
actually limit apficability to article 25(3)(d)l perpetration as a principal.

Perhaps a closer look at the interplay between article) 2Z&{3and article
25(3) is needed. First, the level of control that is required has to be assessed. Is
control only OeffectiveO if it @jmpletd unified in oneman or woman at the
helm of a tate? Such an understanding of Oeffective controlO would essentially
limit the crime of aggression to dictators holding absolute pawargate. This
cannot have been intended. Indeed, arguably nbilee accused in Nuremberg
held such a high level of control over the wmaaking of Nazi Germany. In
addition, political systems based on separation of powers and Ochecks and
balancesO would automatically be excluded, as none of the political leaders
would, in fact, hold effective control. Thus, control in terms of articles8and
article 25(3 bis must be considered to be effective even if it is not complete, as
long as the person in question has the power to shape political and military
decisionmaking. Such an understanding would also align with the-pastd
War Il case law, particularly the Nuremberg folleyy trials, in which the
tribunals adopted a Oshape or influenceO staiidard.

Further, it is noteworthy that, according to the plain languagartifle 8
bis(1) and article 25(8bis, the object of control or direction is not the act of
aggression itself, but the Opickl or military actionO of aate. Arguably, this
must be determined independently of the question of who was at the cethier of
decisionmaking with respect to the specific act of aggression giving rise to
criminal responsibility. While there must certainly be some link to the exercise of
military forceN for example, it would be difficult to justify contradver the
cultural polcy of a gate as sufficient to make the person a potential perpetrator of
or accomplice to a crime of aggresdibthe group of people controlling or
directing the Opolitical or military a@hO of atste may be larger than the group
that actually made th&ecision to go to war.

1 See KAl AMBOS, 2 TREATISE ON INTERNATIONAL CRIMINAL LAW: THE CRIMES AND
SENTENCING 206ER08 (2014) see also Clark, supra note11, at 582 (O[O]ne suspects that most of
the reallife cases can be fitted within article 25(3)(a).0).

15 See Kevin Jon Heller Retreat from Nuremberg: The Leadership Requirement in the Crime
of Aggression, 18 EUR. J.INTQ L. 477, 48@88 (2007). On the other hand, there were concerns
during the negotiations that the Oshape or influence® formula Owould open the doors too far,
especially in relation to democracies where a very large circle obemuld be said to Oshape
or influenceO the StateOs actiSeeBarriga,supra notell, at 22.



2017 / Symposium 47

If such an approach is accepted, it is conceivable that control over the
Opolitical or military actionO and the control over the commission of the crime of
aggression do not fully align. In a given situation, a government minsgr
have controbver the political action of aateN including in matters of war and
peacél but may be involved only indirectly in planning, preparing, initiating, or
executing the act of aggression. She may thus be found to have been an
accomplice rathethan a principal perpetrator of the crime of aggression. The
same may apply to higtanking officials within the military.

Based on such an understanding of articlés@&nd article 25(Bbis, not only
those who were at the center of a decision to veaggessive war could be held
accountable, but also those who, while not at the sidelines, were somewhat
removed from the decisiemaking process, as long as they were sufficiently high
up in the hierarchy to be able to pbathe policy of the aggressaat in that
regard. In turn, and depending on the facts of the case, this would allow for the
application of different modes of liability to all those who were in a position of
control; some might be considered principal perpetrators, while others might be
mere accomplices, who, for example, aided and abetted the execution of an act of
aggression. Thus, while the crime of aggression is a leadership crime, it is not
necessarily a crime only of principals.
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Non-StateAccessories Will Not Be Immune
from Prosecution for Aggression

Juan P. CalderoMeza

The posecution of norstate actors accused of aggression was possible in the
Nuremberg Trials under the special prosecutorial counsel of Benjamin Férencz.
The Prosecutiorin the Krupp Case accuseddefendants who Oheld high positions
in the political, financial, industrial, and economic life of Germany and committed
crimes against peace in that they were principals in, accessories to, ordered,
abetted, took a consenting part in, were connected plghs and enterprises
involving, and were members of organizations and groups, including Krupp,
connected with the commission of crimes against peags.the international
community considersctivation of the International Criminal CourtOs (IGC
Cour) jurisdiction over the crime of aggressianjs worth recalling that non
state actors who contribute &drocity crimes such asomeprivate military and
security companies (PMSCs)ouldalsobe brought to justice

While the crime of aggression@esadership clauseay result inliability for
only a narrow scopefa@rincipals, such as heads aétg it should notlimit the
scopeof liability for accessories. Indeedrticle 8 bis(1) of the Rome Statute
provides for an umbrella definition of the crime of aggression wherectie
reus of the principals is restricted to Othe planning, preparation, initiation or
execution,by a person in a position effectively to exercise control over or to
direct the political or military action of a State.3 This limitation was also added
to article 25(3) of the Rome statufeThis provision, however, does not
specifically mentiorwhetherthe accessoridsave to betate actors

" At the time of writing of this article, Juan was a Clinical Advocacy Fellow of the Harvard
Law SchoolOs International Human Rights Clinic. To honor his mother, Doris MezaOs memory,
JuanOs work has been inspired by her teachingsdb truth to power. You can contact him at
jpcalderonmeza@gmail.com. The views expressed herein are those of the author alone and do not
reflect the views oéiny ofthe institutions with whicteis affiliated.

! Proceedings, United States v. Alfried Krupp et alTRIALS OF WAR CRIMINALS BEFORE
THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10, NUERNBERG 5
(1950) (noting Benjamin Ferencz as Special Prosecution Counsel) [hereinafter Krupp Case
Proczeedings}See also id. at 118187 (Benjamin FerenczOs crosamination of a Krupp officer).

Id. at 10.

% See International Criminal Court, Assembly of States Parties, Review Conference, The
Crime of Aggression, ICC Doc. RC/Res. 6 (June 11, 20ROne Statute of the International
Criminal Court art. &is(3), Juy 17, 1998, 2187 U.N.T.S. 90 (entered into force July 1, 2002),
rev. 201Qemphasis added) [hereinafter Rome Statute].

“Rome Statutesupra note 3, art. 25(3)pis (On respect of the crime of aggressidhe
provisions of this article shall apply only peersons in a position effectively to exercise control
over or to direct the political or military action of a Staxe.O
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What doesthe silence of icles 8 bis and 15(3) bis with respect to
accessories mean? In lightasficle 21(a) of the Rome Statute, once the Court has
subjectmatter jurisdiction over the crime of aggression, the law to be applied to
cases addressing this crime would primarily be the O[RStagjte, Elements of
Crimes and its Rules of Procedure and Evidefde.@e alternativerelevant
treaties, principlesand rules of international lawn the first placeas well as
consistent principles of domestic lawn the second placeyould apply as
Osubsidiary sources of law under article 21(1)(b) and 21(1)(c) of the Statute only
where[the Trial Chamberjdentifies a lacuna in the provisions of the Statute, the
Elements of Crimes and the Rulés.O

The silence othe Kampala amendmentsustthus be systematicallyreadin
harmony withother provisionsin the Rome State the Elements of the Crimes
and the Rules of Procedure and Evidennecases where the ICC judges have
found lacunas other provisions of the Rome Statute have servatieasasisfor
concluding that “silence on a particular procedural issue does not necessarily
imply that it is forbidder3 Although procedural, tese case offer a basisfor
readng this substantial silence in the definition of the crime of aggre&sibis
article purports for a reat in tunewith the core principle of complementarity as
well asthe plethora of modes of liability undarticle 2%3)(c) and 25(3){) of the
Rome Statute

This reading of the crime of aggressienn keepingwith the core pnciple of
complementarity enshrined in the Rome Statute and its framework. Crimes should
be prosecuted and tried domesticabiywd the Court should complement these
domestic effortonly when the domestigystemsare unable or unwilling tbring

® See Rome Statutesupra note 3, art. 21(a).

® Prosecutor v. Germain Katanga, Case No.-00¢0401/07, Judgment Pursuant to Article
74 of the Statute, | 39 (Trial Chamber Il, Mar. 7, 201ditifg several cases), https://www.icc
cpi.int/Pages/record.aspx?docNo=KOC/0401/07-3436tENG.

" Prosecutor v. Francis Kirimi Muthaura and Uhuru Muigai Kenyat@se NolCC-01/09
02/11, Decisia on Witness Preparation | 31 (Trial Chamber V, Jan. 2, 2013), https://www.icc
cpi.int/pages/record.aspx?uri=1533653

81In Prosecutor v. Uhuru Muigai Kenyatta et al., Trial Chamber V was seized with the
interesting issue of whether witnesses may be prepared by the calling party before trial. While the
Chamber found no specific provision applicable to this matter, that silence was not construed as a
prohibition. The Chmber relied on article 64 of the Rome Statute and other international
tribunalsO jurisprudence to say that its discretion is ample in relation to silent procedural issues.
See id., | 31, 33 (OArticle 64 of the Statute grants the Chamber flexibility imagang the trial.
Its formulation makes clear that the Statute is neither an exhaustive nor a rigid instrument,
especially on purely procedural matters such as witness preparation, and that silence on a
particular procedural issue does not necessarilyyirtiat it is forbidden. Article 64 is formulated
S0 as to give judges a significant degree of discretion concerning the procedures they adopt in this
respect, as long as the rights of the accused are respected and due regard is given to the protection
of witnesses and victims. . . . [T]he fact that thehoc tribunals interpreted silence in their
statutory provisions to confer flexibility regarding witness preparation is meaningful when
evaluating the silence in this Court's analogous statutory proviSipsse also Prosecutor v.
JeanPierre Bemba Gombo, Case No. KOC/0501/08, ICC Trial Chamber Ill, Partly Dissenting
Opinion of Judge Kuniko Ozaki on the Decision on the Unified Protocol on the Practices Used to
Prepare and Familiarise Witnesses for @gvirestimony at Trial | 10 (Trial Chamber 11, Nov. 24,
2010, https://www.icecpi.int/Pages/record.aspx?docNo=HOC/0501/081039.
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prosecutions.” In other words, domestic courts should be able to try accessories to
the crime of aggression, and only when this is not politically possible could the
ICC try the individuals who would otherwise enjoy im(m/p)unity, whether they
are state actors, under theories of direct and indirect liability, or non-state actors
under a theory of accessory liability, including individuals in the private military
and security industry, as well as other corporate actors who often facilitate Rome
Statute crimes.

Otherwise, what would complementarity mean for the crime of aggression?
One could already anticipate political obstacles to be faced by domestic
prosecutors trying to investigate foreign heads of state. Authoritative commentary
on the Kampala amendments supports domestic criminalization of foreigners who
may be liable for aggression but at the same time foresees political obstacles:

Depending on the jurisdictional regime chosen by the
implementing State, its domestic laws may criminalize
aggression by foreign leaders, in particular when the act of
aggression was committed against the prosecuting State
(which could assert its own territorial jurisdiction). The
implementing State should however bear in mind that the
leadership clause of the crime of aggression will result in
very low number of potential suspects, and that certain
immunities may apply . . . Such an assertion of jurisdiction
over foreign nationals could therefore turn out to be
difficult to implement in a concrete case. States which limit
jurisdiction solely to their own nationals may well avoid
significant cross-border political and legal complexities
related to prosecutions of foreign nationals. "

The immunity of incumbent heads of state may, indeed, be invoked as a
principle under international law.'' States Parties of the Rome Statute, on the

? See Rome Statute, supra note 3, arts. 1, 17.

10 HANDBOOK: RATIFICATION AND IMPLEMENTATION OF THE KAMPALA AMENDMENTS TO THE
ROME STATUTE OF THE ICC 15 (Princeton University’s Liechtenstein Institute on Self-
Determination, ed., 2015), http://crimeofaggression.info/documents/1/handbook.pdf.

"' See Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium),
Judgment, 2002 1.C.J. 3, q 70 (“[G]iven the nature and purpose of the warrant, its mere issue
violated the immunity which Mr. Yerodia enjoyed as the Congo's incumbent Minister for Foreign
Affairs. The Court accordingly concludes that the issue of the warrant constituted a violation of an
obligation of Belgium towards the Congo, in that it failed to respect the immunity of that Minister
and, more particularly, infringed the immunity from criminal jurisdiction and the inviolability then
enjoyed by him under international law.”); id., § 71 (“[T]he Court concludes that the circulation of
the warrant, whether or not it significantly interfered with Mr. Yerodia's diplomatic activity,
constituted a violation of an obligation of Belgium towards the Congo, in that it failed to respect
the immunity of the incumbent Minister for Foreign Affairs of the Congo and, more particularly,
infringed the immunity from criminal jurisdiction and the inviolability then enjoyed by him under
international law.”); id., § 75 (“The Court has already concluded . . . that the issue and circulation
of the arrest warrant of 11 April 2000 by the Belgian authorities failed to respect the immunity of
the incumbent Minister for Foreign Affairs of the Congo and, more particularly, infringed the
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other handhave already waived this immunityAs noted by the Court, however,
Owhen the exercise of jurisdiction by the Court entails the prosecution of a Head
of State of anon-Stateparty, the question of personal immunities might validly
arise.& Althoughthe Courtmay seek cooperation from nerateparties to waive

the immunity of their heads of ste’* this article considers an additional solution

for difficult cases, such as aggressiwhere the liability of nosstate parties
might make the immunity waiver politically unrealistic.

This is not the case, however, for private individuals who are accessories to
the crime of aggressionn difficult caseswhere aggression is likely to be
committed by heads of powerfutadesthat are not partieso the Rome Statute,
the Courthas an alternative. ttould prosecute accessori®Bo do not hold any
state immunity for acts of aggressiomerpetrated withinthe territorial and
temporaljurisdiction of the CourtIn other wordsthe Court could adjudicate the
liability of private individualsvho acted as accessories

Often, foreign private individualead corporationwith the aimof facilitating
or making significant contributions to thevork of state actors who perpetrate
atrocity crimes, includingrimes of aggressioi.ake the casef PMSCs. OSuch
entrepreneurs have played a role in wars past and present, from ancient times to
the conflicts of our day. But historians apparently considléhem no more than

immunity from criminal jurisdiction and the inviolability then enjoyed by Mr. Yerodia under
international law. Those acts engaged Belgium's international responsibility.O).

12SeeRome Statutesupranote 3, art. 27See, e.gRProsecutor v. William Samoei Rutma
Joshua Arap Sang, Case No. KO©/0901/11, Decision on Mr Ruto's Request for Excusal from
Continuous  Presence at Trial, | 66 (June 18, 2013), https://www.icc
cpi.int/pages/record.aspx?uri=1605793 (noting that there is a Ocontemporary norm of ingrnatio
law according to which public officials are no longer entitled to immunity for violation of
international criminal law.O); Prosecutor v. Omar Hassan Ahmad Al B&sisie No. IC@2/05
01/09, Decision on the Cooperation of the Democratic Republicco€tngo Regarding Omar Al
BashirOs Arrest and Surrender to the Court, | 25 (Apr. 9, 2014), https://www.icc
cpi.int/pages/record.aspx?uri=1759849 (O[]t is not disputed that under international law a sitting
Head of State enjoys personal immunities froomaral jurisdiction and inviolability before
national courts of foreign States even when suspected of having committed one or more of the
crimes that fall within the jurisdiction of the Court. Such personal immunities are ensured under
international law fothe purpose of the effective performance of the functions of sitting Heads of
States.O).

'3 prosecutor v. Omar Hassan Ahmad Al Bashipranote 12, | 27 (emphasis added)

1% Article 98 of he Rome Statute recognizes the Statei@sO international obliggns not to
surrendeia head of @ite to the Court, in which case it will try to obtain coofieraof the third or
surrender mite. SeeRome Statutesupranote 3, art. 98(1); Prosecutor v. Omar Hassan Ahmad Al
Bashir, supranote12, | 27. (Olt followshat when the exercise of jurisdiction by the Court entails
the prosecution of a Head of State of a+State Party, the question of personal immunities might
validly arise. The solution provided for in the Statute to resolve such a conflict is founitlie art
98(1) of the Statute. This provision directs the Court to secure the cooperation of the third State
for the waiver or lifting the immunity of its Head of State. This course of action envisaged by
article 98(1) of the Statute aims at preventing theiestpd State from acting inconsistently with
its international obligations towards the rState Party with respect to the immunities attached to
the latterOs Head of State.O).
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an ancillary aspect of military affairs, their status and significance warranting no
particular scrutiny.”"”

Yair Klein’s leading role in Colombia’s armed conflict is a lamentable
example of leading private individuals absconding from domestic justice. Klein is
an Israeli national who retired the military and founded the PMSC Spearhead.'®
He was convicted in absentia by a Colombian court for “instruction in and
teaching of military and terrorist tactics, techniques and methods, committed with
mercenaries and accomplices.”'” Klein personally gave Colombian villagers
mercenary training in the midst of Colombian armed conflict.'® As recently noted
by authoritative reporters, Colombian mercenaries have been hired by Global
Enterprises, another PMSC, to fight for the United Arab Emirates in Yemen’s
ongoing war."”

Domestic judicial systems, however, have been unable to bring Klein to
justice. The European Court of Human Rights refused to extradite Klein to
Colombia on the basis “that the evidence before it demonstrates that problems still
persist in Colombia in connection with the ill-treatment of detainees.””” It is worth
noting that Klein has also been accused of “smuggling arms to rebels from the
Revolutionary United Front (RUF)” in Sierra Leone.”' Furthermore, he admitted
in an interview that he was hired to overthrow former Panama’s president
Noriega.*

It is time to reflect on the teachings from Nuremberg. The Nuremberg
Tribunal was empowered to prosecute “[a]ny person without regard to nationality
or the capacity in which he acted . . . deemed to have committed a crime . . .
[against peace], if he . . . (b) was an accessory to the commission of any such

"> FED. DEPT. OF FOREIGN AFF. OF SWITZERLAND (FDFA) AND INT’L COMM. OF THE RED
Cross (ICRC), THE MONTREUX DOCUMENT: ON PERTINENT INTERNATIONAL LEGAL
OBLIGATIONS AND GOOD PRACTICES FOR STATES RELATED TO OPERATIONS OF PRIVATE MILITARY
AND SECURITY COMPANIES DURING ARMED CONFLICT 5 (2008),
https://www.icrc.org/eng/assets/files/other/icrc_002_0996.pdf ("The presence of private military
and security companies (PMSCs) in armed conflicts has traditionally drawn scant attention. In
some ways this is surprising; as such, reliance on private entrepreneurs during war is nothing
new.”).

1 See, e.g., Jeff Grett, Report Says Mercenaries Aided Colombian Cartels, N.Y. TIMES (Feb.
28, 1991), http://www.nytimes.com/1991/02/28/world/report-says-mercenaries-aided-colombian-
cartels.html.

7 Klein v. Russia, App. No. 24268/08, 9 8, Eur. Ct. HR. (Apr. 1, 2010),
http://hudoc.echr.coe.int/eng?i=001-98010.

18 Mercenario Condenado, SEMANA (Mar. 18, 2002),
http://www.semana.com/nacion/articulo/mercenario-condenado/49999-3.

" See, e.g., Emily Hager & Mark Mazzetti, Emirates Secretly Sends Colombian Mercenaries
to Yemen Fight, N.Y. TIMES (Nov. 25, 2015),
http://www.nytimes.com/2015/11/26/world/middleeast/emirates-secretly-sends-colombian-
mercenaries-to-fight-in-yemen.html? r=0.

" Klein v. Russia, supra note 17, 9 53.

! See, e.g., Who Is Israel's Yair Klein and What Was He Doing in Colombia and Sierra
Leone?, DEMOCRACY Now (June 1, 2000),
https://www.democracynow.org/2000/6/1/who_is_israels yair klein and.

2 Mercenario Condenado, supra note 18.
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crime or ordered or abetted the same.”” Crimes against peace, indeed, included
“wars of aggression in violation of international laws and treaties.”**

In the Krupp Case the prosecution charged industrialists with crimes against
peace as well as with conspiracy to commit crimes against peace.” While the
evidence did not support the liability of the defendants for these counts beyond a
reasonable doubt, the panel did “not hold that industrialists as such, could not
under any circumstances be found guilty upon such charges.”*® In a concurring
opinion, one of the judges explained:

To establish the requisite participation there must be not
merely nominal, but substantial participation in and
responsibility for activities vital to building up the power of
a country to wage war. To establish the requisite criminal
intent, it seems necessary to show knowledge that the
military power would be used in a manner which, in the
words of the Kellogg [Briand] Pact, includes war as an
"instrument of policy."*’

Once the crime of aggression is activated, article 25(3) of the Rome Statute
allows prosecution of private accessories who made a significant contribution.
The Pre-Trial Chamber has found “the level of contribution under article 25(3)(d)
of the Statute cannot be as high as . . . an essential contribution.”*® As the
Chamber noted, “a person must make a significant contribution to the crimes
committed or attempted.”*’

As we reflect now on the Court’s jurisdiction over the crime of aggression,*
we should pause to revisit lessons from the past. Adopted just after the Second
World War, the Universal Declaration of Human Rights imposes duties on “every
individual and every organ of society . . . to promote respect for these rights and
freedoms and . . . to secure their universal and effective recognition and
observance.”™' Genocide, the crime of crimes, was collectively outlawed by the

» Control Council Law No. 10, Punishment of Persons Guilty of War Crimes Against Peace
and Against Humanity art. II(2), Dec. 20, 1945, 3 Official Gazette of the Control Council for
Germany 50-55 (1946).

2 1d., art. TI(1)(a).

» Krupp Case Proceedings, supranote 1, at 391.

*%1d. at 393. See also idat 400.

7 |d. at 45556 (brackets in original).

2 prosecutor v. Callixte Mbarushimana, Case No. ICC-01/04-01/10, Decision on the
Confirmation of Charges, § 283 (Pre-Trial Chamber I, Dec. 16, 2011) (finding “that the
contribution to the commission of a crime under article 25(3)(d) of the Statute cannot be just any
contribution and that there is a threshold of significance below which responsibility under this
provision does not arise”); id., § 279 (noting that it “has already found that the level of
contribution under article 25(3)(d) of the Statute cannot be as high as . . . an essential
contribution”).

2 1d., 9 285.

3% Seelnternational Criminal Court, Assembly of States Parties, Review Conference, The
Crime of Aggression, ICC Doc. RC/Res. 6 (June 11, 2010).

3! SeeUniversal Declaration of Human Rights, Preamble, G.A. Res. 217 (IIT) A, U.N. Doc.
A/RES/217(IIT) (Dec. 10, 1948).
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international community, which agreed that O[p]ersons committing genocide . . .
shall be punished, whether they arenstitutionally responsible rulers, public
officials or private individualsG? Today there isan Oemerging international
consensusO on the corporate role played with regards to human aitghta
number of treaties have recognized and outlawed the falerestate actors in
wars**With regard tathe crime of aggression, experts who have reflected on the
teachings from Nuremberg say:

In line with thedicta in Krupp, the door is left aj& albeit

in limited circumstancé$for principal or accessorial
liability of non-state actors, including business leaders and,
therefore, business corporatiofis.

It is time to recall these teachings when jurisdiction over the crime of
aggression is activateth the words of a Mastewhom we honor todayOnever
give up, never give up, never give up!O

%2 Convention on the Prevention and Punishment of the Crime of Genocide art. 4, Dec. 9,
1948, 78 U.N.T.S. 27{Entered into forcdan. 12, 1951).

%3 SeeSpecial Tribunal for Lebanon, Appeals Panel, Case No.-B¥05/PT/AP/AR126.1,
Case against New TV S.A.L. and Karma Mohamed Tahsin al KhByaiision on Interlocutory
Appeal Concerning Personal JurisdictionGontempt Proceedings, | 46 (Special Tribunal for
Lebanon, Oct. 2, 2014), https://www-$il.org/en/decisiomn-interlocutoryappealconcerning
personajurisdiction-in-contemptproceedings(finding @vidence of an emerging international
consensus regarajn what is expected in business activity, where legal persons feature
predominantly, in relation to the respect for human rightSee alsa\frican Union, Protocol on
Amendments to the Protocol on the Statute of the African Court of Justice and Humem &igh
14 adding art. 28A, art. 22 adding art. 46C(1) (June 27, 2014),
https://au.int/en2/sites/default/files/treaties/786¢aty-0045 -
_protocol_on_amendments_to_the_protocol_on_the_statute_of the_african_court_of justice_and
_human_rights_e.pdf

Although not yet in force, these amendments would allow the African Court of Justice and
Human Rights to entertain Ojurisdiction over legal personsO for genocide, crimes against
humanity, war crimes, unconstitutional change of government, piracy, terrorisroemagsm,
corruption, money laundering, trafficking in persons, trafficking in drugs, trafficking in hazardous
wastes, illicit exploitation of natural resources and aggresSee. alsoOAS Convention to
Prevent and Punish Acts of Terrorism Taking the FofnCrimes Against Persons and Related
Extortion that are of International Significance, Feb. 2, 1971, 1438 U.N.T.S. 191; Convention of
the OAU for the Elimination of Mercenarism in Africa, O.A.U. Doc. CM/433/Rev. L. Annex 1
(1972), entered into force Ap22, 1985; International Convention against the Recruitment, Use,
Financing, and Training of Mercenaries, G.A. Res. 34, U.N. GAOR, 44th Sess., Supp. No. 43, at
590, U.N. Doc. A/44/43 (1989), 29 I.L.M. 91; International Convention for the Suppression of the
Financing of Terrorism, G.A. Res. 109, U.N. GAOR, 54th Sess., Supp. No. 49, U.N. Doc A/54/49
(Vol. 1) (1999), S. Treaty Doc. No. 168 (2000), 39 I.L.M. 270 (2000), adopted Dec. 9, 1999,
entered into force Apr. 10, 2002; Intdmerican Convention Againsterrorism, AG/RES. 1840
(XXXII -0/02) (2002).

% volker Nerlich, Core Crimes and Transnational Business Corporatidd. INTQ CRIM.
JusT. 895, 908 (2010).
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The Crime of Aggression under the Rome Statute and
Implications for Corporate Accountability

MacKennan Grazianand Lan Mei

The former prosecutor of the International Criminal Court (ICC), Luis
Morenc-Ocampg observed in 2003 that Oinvestigation of the financial aspects of
the alleged atrocities will be crucial to prevent future crimes and for the
prosecution of crimes already committed. If the alleged business practices
continue to fuel atrocities, these wadunot be stopped even if current perpetrators
were arrested and prosecutéd.O

Despite the acknowledged role of corporations in atrocity crimes, since 2003,
and indeed since the Nuremberg trials in the-2fith century, no corporate
actors have been prasged for their roles in atrocity crimésThe 2010
amendments to the Rome Statute, defining the crime of aggression, do nothing to
change this reality. If anything, they have made it more difficult to prosecute
corporate actors by treating the newly defircrime of aggression as a Ospecial
case when it comes to the criminal responsibility of transnational business
corporations.©

As defined in the Rome Statute amendments, criminal liability for direct and
indirect perpetration of the crime of aggression appears to be limited to those
individuals who exercise control over a state. This limitation on criminal liability
is an indicabn of the overriding concern states have about protecting their
sovereignty from interference by other states. However, if the Rome Statute is to
be a legal regime whose purpose is primarily to protect victims from atrocious
crimes, liability should be eehded to all those who participate in fueling conflict,

" MacKennan Grazian a J.D. Candidate, 2017 at Harvard Law School. She has a B.A. in
International Relations and German from Wheaton College (MA).

" Lan Mei is a J.D. Candidate, 2017 at Harvard Law School. She has a B.S. in Mathematics
from Brown University. She is intested in international human rights law, international criminal
law, and international humanitarian law.

! Press Release, International Criminal CoGammunications Received by the Office of the
Prosecutor of the ICC (July 16, 2003)tps://www.icecpi.int/NR/rdonlyres/BOSBOA3DEYC69
4BC9-AE25-0D2C271A9A63/277502/16_july__english.p@fioting that atrocities taking place
within the Democratic Republic of the Congo appear to be linked to money laundering by various
corporations through international bankimganizations).

2 Although the ICC has yet to prosecute any corporate actors for playing a role in atrocity
crimes, the ICC has taken steps to improve its ability to conduct financial investigations. For
example, in October 2015, the ICC hosted a workshop on financiaitigagons, particularly, on
tracing, seizing, freezing, and forfeiting the financial assets of a suspect. Press Release,
International Criminal Court, ICC Hosts Workshop on Cooperation and Financial Investigations
(Oct. 28, 2015), https://www.iecpi.int/Pages/item.aspx?name=pr1161.

% Volker Nerlich, Core Crimes and Transnational Business Corporatighg. INTQ CRIM.

JusT. 895, 906 (2010).
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not just those actors in leadership positions.

*k%k

The crime of ggression Renowned scholar Benjamin Ferencz observed that
O[tlhe most important accomplishment of the Nuremberg trials was the
cordemnation of illegal wamaking as the supreme international crime.
Nuremberg was a triumph of Reason over Power. Allowing aggression to remain
unpunishable would be a triumph of Power over Rea$on.O

The international community finally adoptedicle 8 bisto amend the Rome
Statute to criminalize acts of aggression in 201Banks in large part to the
efforts of Ferenc?. This is an important step forward to criminalizing and
preventing war. But more needs to be done to ensure full accougtédnilithe
crime of aggression and other instances of illegal use of force.

Article 8 bis of the Rome Statute defines the crime of aggression as Othe
planning, preparation, initiation or executiday, a person in a position effectively
to exercise controbver or to direct the political or military action of a State
an act of aggression which . . . constitutes a manifest violation of the Charter of
the United Nations/O

The crime of aggression, as defineddnycle 8 bis, must be committed by a
person in a position to direct or conttbé actions of thestate or military? Article
25(3) bis additionally seems to extend this actor limitation to accessory modes of
liability, providing that O[i]in respect of the crime of aggression, the provisfons
this article shall applynly to persons in a position effectively to exercise control
over or to direct the political or military action of a Stafke

In essence, the crime of aggression as defined in the Rome Statute is a crime
committed against theogereignty of astate. But in todayOs world, war cannot be
simplified to fighting betweestates. Norstate actors, including nestate armed
groups and corporations, are increasingly entangled in armed conflicts around the

“ Benjamin B. FerenczEnding Impunity for the Crime of Aggressiotl CASEW. REs. J.
INTQ L. 281, 290 (2009).

® International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
Aggression, ICC Doc. RC/Res. 6 (June 11, 2010).

® Beth Van SchaackASIL Cables: the ICC Crime of Aggression and the Changing
International Security LandscapAMERICAN SOCIETY OF INTERNATIONAL LAw (Apr. 16, 2015),
https://www.asil.org/blogs/iccrime-aggressiorandchanginginternationalsecuritylandscape.

" Rome Statute of the International Criminal Court atisg July 17, 1998, 2187 U.N.T.S. 90
(entered intdorce July 1, 2002), rev. 2010 (emphasis added) [hereinafter Rome Statute].

8 See, e.gNerlich, supranote 2, at 906.

°® Rome Statutesupranote 7, art. 25(3pis (emphasis added). Although the language is not
explicit, Othe provisions of this articleO appears to reference article 25 as a whole, and particularly
article 25(3). This appears to be the case from the naming of this new provision a2&(8le
bis, tut also from the travaux prZparatoires to the amended Rome S&eaMdarie Aronsson
Storrier, Article 25(3)bis, Commentary on the Law of the International Criminal CoGASE
MATRIX NETWORK (June 30, 2016),ttps://www.casematrixnetwork.org/crkmowledge hub/icc
commentaryclicc/commentaryrome statute/commentassome-statutepart 3/#c3063  (observing
that Qtjne purpose of this paragraph [25@Jg] is to clarify that the leadership requirement,
discussed under Articlel@s(1), applies also when makjrassessments undeticle 25(3)0).
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globe.'® In light of the complexity of contemporary warfare and the involvement
of non-state actors in armed conflicts, the limited nature of liability for the crime
of aggression is regrettably inadequate."’

*kok

The Extraordinary Nature of Article 25(3) bis. Article 25(3) bis, on its face,
limits the individual responsibility for crimes of aggression in an extraordinary
way, excluding the possibility of accessory liability except for those individuals
who are in a position “effectively to exercise control or to direct” state and
military action.'” This language seems to evoke the “effective control” standard
from the international law of state responsibility, which requires a state either to
have issued directions to or to have enforced the specific operations of an armed
group or another state in order to be held liable for the actions of that other state."
The “effective control” standard is a high one and makes a finding of state
responsibility an exceedingly difficult task. Interpreting article 25(3) bis
analogously would make it extremely difficult to prosecute non-state and non-
military officials for acting as accessories to the crime of aggression, because it
would be difficult to find that such non-officials were in a position to issue
directions to state organs or to the military, or to enforce the carrying out of
operations.

An interpretation of article 25(3) bis in such a stringent way would thus run
counter to the drafting history of the Rome Statute amendments and the legacy of
the Nuremburg trials and would weaken other provisions within the Rome Statute
itself. The drafting history of the Rome Statute suggests that the drafters did not

' Examples of how corporations contribute to and fuel conflict include weapons

manufacturing, private security contractors, and general corporate action in conflict zones
partnering with states or acting independently. See, e.g., Mireille Delmas-Marty, Ambiguities and
Lacunae: The International Criminal Court Ten Years On, 11 J. INT'L CRIM. JUST. 553, 558-59
(2013) (“The relationship between mass atrocities and economic activities was already a live issue
at Nuremberg . . . Corporate criminal involvement in international crimes did not end with the
Second World War. To the contrary, new developments in the available means of communication
in a globalized and more interconnected world create new opportunities, particularly as some
transnational corporations wield greater economic power than some states. These corporations
have become major players, which have complex relationships with national governments and the
local population.... throughout the world corporations are involved in the commission of serious
crimes, either directly or as part of a larger group.” ); Martha Minow, Outsourcing Power: How
Privatizing Military Efforts Challenges Accountability, Professionalism, and Power, 45 B.C. L.
REV. 993, 996 (2005). Cf. Shane Reeves, The Viability of the Law of Armed Conflict in the Age of
Hybrid Warfare, LAWFARE (Dec. 5, 2016), https://www.lawfareblog.com/viability-law-armed-
conflict-age-hybrid-warfare.

"1 See, e.g., Anouk T. Boas, The Definition of Aggression and Its Relevance for Contemporary
Armed  Conflict 1  (International  Crimes  Database Brief 1, June 2013),
http://www.internationalcrimesdatabase.org/upload/documents/20141020T170547-
ICD%20Brief%201%20-%20Boas.pdf .

12 See, e.g., Nerlich, supra note 2, at 906.

3 See Antonio Cassese, The Nicaragua and Tadi¢ Tests Revisited in Light of the ICJ
Judgment on Genocide in Bosnia, 18 Eur. J. Int'l. L. 649, 652—-653 (2007) (discussing International
Court of Justice, Case Concerning Military and Paramilitary Activities in and Against Nicaragua
(Merits), judgment of 27 June 1986).
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want to exclude entirely liability for neafficials. While amendments related to
the crime of ggression were being drafted, O[t]he view was also expressed that
the language of this provision was sufficiently broad to inclpelsons . . . who
are not formally part of the relevant government, such as industriafists.O

Similarly, the Nuremberg tribnals explicitly contemplated the possibility that
nongovernment officialsincluding industrialists, could be liable for the crime of
aggression. One Nuremberg judgekinpp et al. stated there were two essential
elements to establishing criminal liability for aggressidif]li2re must be not
merely nominal, but substantial participation in and responsibility for activities
vital to building up the power of a country to wage war establish the requisite
criminal intent, it seems necessary to show knowledye.O

Like the Nuremberg tribunalgrticle 25(3)(d)(ii) requires awmctus reus of
significant contributiof® and amens rea of knowledgefor accessory liability’
Article 25(3) bis, however requires, in addition to theens rea andactus reus,
that the individual be in a position effectively to exercise control over or to direct
the stateOs political and military actiGh¥his additional requirementhat the
suspect be a membef a particular class of individualguts the power oérticle
25(3) to holdall responsibleaccessories liable for the crimes of aggression to
which they contribute.

Normally, underarticle 25(3)(d) an individual is liable for any Rome Statute
crime if she Ocontributes to the commission or attempted commission of such a

' Nerlich, supra note 2, at 908.

'3 Special Concurring Opinion of Judge Wilkins on the Dismissal of Charges of Aggressive
War, the Krupp Case9 TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY
TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10, NUERNBERG 45566 (1950) See also the
Farben Case, RIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS
UNDER CONTROL COUNCIL LAW No. 10, NUERNBERG 1113 (1952)(noting that Oparticipation in
the rearmament of Germany was not a crime unless that rearmament was carried out, or
participated inwith knowledge that it was a part of a plan or was intended to be used in waging
aggressive warQ) (emphasis added).

'8 prosecutor v. Callixte Mbarushimana, Case No. -B0¢401/10, Decision on the
Confirmation of Charges, | 277 (ICC Riigial Chamber |, Dec. 16, 2011), https://www:icc
cpi.int/pages/record.aspx?uri=1286409

" Rome Statutesupra note 7, art. 25(3)(d)(ii).

'8 The standard set by article 25¢8) has been justified by some scholawkio observe that
lower-ranking officials also cannot be prosecuted for crimes of aggression because they cannot
effectuate a waging of aggressive war against another S¢at8ERGEY SAYAPIN, THE CRIME OF
AGGRESSION ININTERNATIONAL CRIMINAL LAw 253, 28487 (2014. But this is not any different
from other crimes under the Rome Statute. Those who make the ultimate decision to carry out the
crime can still be criminally liable, even if they could not have effectuated the crime on their own.
For exanple, the OTP charged Joshua Arap Sang with contributing to crimes against humanity in
Kenya by merely, @ placing his show Lee Nee Eme at the disposal of the organisation; (ii)
advertising the organisation's meetings; (iii) fanning violence by spreduditeg messages and
explicitly revealing a desire to expel the Kikuyus; and (iv) broadcasting false news regarding
alleged murder(s) of Kalenjin people in order to inflame the violent atmosphere.O Prosecutor v.
William Samoei Ruto and Joseph Arap Sang, gdié Crimes (nomxhaustive list), IntOl Crim.

Crt., https://www.icecpi.int/kenya/rutosang/pages/allegeriimes.aspx.

The crime of aggression is no different. Individuals other thantggking State officials can
be liable for contributing to the actiond officials who make the actual decision to wage
aggressive war.
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crimeO and the contribution is both OintentionalO and either Omade with the aim of
furthering the criminal activity rocriminal purpose of the group. . or madein
the knowledgef the intention of the group to commit the crint& Kuremberg
precedent is analogous to this form of accessory liability.

With respect to other crimes, the ICC has already explained howbcmiwin
liability for corporate actors would work in practice:

QA] well intentioned arms dealer may decide to sell arms to State C
instead of warring States A and B, since the arms dealer knows that both
States A and B are committing war crimes. HowgeifeBtate C is merely
funneling all of the arms to State A unbeknownst to the arms dealer, then
the arms dealer may meet all of the elements for 25(3)(d) liability for
uncontroversial nowriminal conduct in the absence of some requirement
that he at lease aware that his contribution is going to, in this example,
State A.&

The ICCOs analysis of contribution liability for corporate actors does not
depend on the underlying crime. In fact, the analysis would not change if State A,
in this example, wereoenmitting crimes against humanity or genocide instead of
war crimes. Neither does the analysis need to change if State A were committing
the crime of aggression. Article 25(Bis does change this analysis, though, by
requiring that the arms dealer be ipa@sition effectivelyto control or direct State
AOs government or military actions. In most situations, this arms dealer would
very likely not be in such a position.

It is unnecessary to limit the modes of liability for the crime of aggression to
those wilo have power tacontrol or direct state action. The Protocol on the
Statute of the African Court of Justice and Human Rjgaithough not yet in
force?! provides a good examhleit limits the direct perpetratiorof the crime of
aggression to those who direct or control the military or political action of a state,
while allowing for general modes of liability, including contributiability, for

9 Rome Statutesupranote 7, art. 25(3)(d)efnphasis added).

20 prosecutor v. Callixte Mbarushimana, 1€@@/0401/10, Decision orihe Confirmation of
Charges, n. 681 (Prefrial Chamber | Dec. 16, 2011), https://www.iec
cpi.int/pages/record.aspx?uri=1286409. The International Criminal Tribunal for Rwanda similarly
acknowledged the role that corporate actors such as weapons manufacturers can have in
contributing to genocide. OThe ICTR ltréhamber explicitly linked weapons to genocide, by
stating that one may be complicit in genocide Oby procuring means, such as weapons, instruments
or any other means, use to commit genocide, with the accomplice knowing that such means would
be used for sth purpose.O Thus a person who knowingly provides weapons to a group that he or
she was aware was carrying out a genocidal campaign could in principle be tried as an accomplice
to acts of genocide.O Lisa Mis@leapons and War Crimes: The Complicity of ArSuppliersd,

HUMAN RIGHTS WATCH (citing Prosecutor v. AkayseCase No. ICTRO6-4-T, Judgment, }}53®
37 (Sept. 2, 1998)).

L The Protocol is not yet in force because the requisite number of states have not signed and
ratified the treatySeeStatus List: Protocol on the Statute of the African Court of Justice and
Human Rights, AFRICAN UNION, https://www.au.int/en/treaties/protoesthtuteafricancourt
justiceandhumanrights (last visited Mar. 31, 2017). Nevertheless, the Protocol provides a
comparative example to demonstrate that it is unnecessary to limit liability for the crime of
aggression to those in leadership positions.
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Oany of the crime$® These general modes of liability are not tiedi to those in
leadership positions. Additionally, the African Court paid particular attention to
the issue of corporate accountability, giving itself jurisdiction over all Olegal
persons.®

Using the article 25(3)(d) standard for individual liability foaggression
would not suddenly put akkorporate actorat risk for liability. The level of
liability has its own internal standards protecting defendants from unnecessary
and unreasonabl@iminal prosecutionnamely proving the requisitenens reaof
knowledge of the intent to commit the crime and a sufficiently Osignificant
contributionO to the crime.

*kk

The crime of aggression should not be a Ospecial caseO in which accessory
modes of liability otherwise available undeticle 25 are inapplicable

The purposes of the Rome Statute include ensuring Othat the most serious
crimes of concern to the international community as a whole [do] not go
unpunishedO and Oputting] an end to impunity for the perpetrators of these crimes
and thus [contributinglo the prevention of such crime¥.@ the Rome Statute
aims to do more than simply protect the sovereignty of states, then the crime of
aggression must also be defined to implicate more than jose thdividuals in
positions to control or direct state military action®

The evolution of modern combat has seen-state actors and corporations
becoming increasingly involved in armed conflict. Without addressing the role
that private actors can have in aggression, a vast accountability gap will continue
to exist. The exception to accessory liability anticle 25(3) bis is thus

22 pfrican Union, Protocol on Amendments to the Protocol on the Statute of the African Court
of Justice and Human Rits, art. 14 adding arts. 28M & 28N (June 27, 2014),
https://au.int/en2/sites/default/files/treaties/786¢aty-0045 -
_protocol_on_amendments_to_the_protocol_on_the_statute_of the_african_court_of justice_and
_human_rights_e.pdf [hereinafter African CooftJustice Statute Protocol AmendmenfBhe
Protocol defines the crime of aggression as Othe planning, preparation, initiation or execution, by a
person in a position effectively to exercise control over or to direct the political or military action
of a state or organization, whether connedtethe state or not of an act of aggression which, by
its character, gravity and scale, constitutes a manifest violation of the Charter of the United
Nations or the Constitutive Act of the African Union and with regard to the territorial integrity and
human security of the population of a State Party.O

%3 QOLegal personsO does not include stafrican Court of Justice Statute Protocol
Amendmentssupranote 25, art. 2zaddingart. 46C.See alsoChangho Chung The Emerging
Asia-Pacific Court of Human Rhts in the Context of State and N®tate Liability 57, HARV.

INTQ L. J. (July 7, 2016)http://www.harvardilj.org/2016/07/thRemergingasianpacific-courtof-
humanrightsin-the-contextof-stateand-non-stateliability/. It is also interesting to not¢hat
corporate liability does not exclude liability for individual corporate actors. Article 46C states that
O[tlhe criminal responsibility of legal persons shall not exclude the criminal responsibility of
natural persons who are perpetrators or acconspiicthe same crimes.O

4 Rome Statutesupranote 7, peamble.

5 A statute is to be interpretddin good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.O Vienna
Convention on the Law of Treaties art. 3pened for signaturdlay 23, 1969, 1155 U.N.T.S.

331.
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unsatisfactory. The bar for liability for corporate actors is already set high. It
should not be made even higher.
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State Responsibility for Aggression:
A Human Rights Approach

Frédéric Mégret*

The insertion of aggression in the Rome Statute has created hopes that it
might one day be prosecuted.' Nonetheless, the chances of anyone being
prosecuted by the ICC for aggression seem rather dim at present given how
unlikely it is that states who might commit aggression will recognize the Court’s
jurisdiction over it, and the inevitable difficulties of prosecuting senior leaders.

More importantly, even if aggression is prosecuted, it is hard not to see how
the focus on individual criminal responsibility is even more problematic when it
comes to aggression than it is with other crimes. Individual responsibility has a
place within international law and is often associated with a level of targeted
deterrence, as well as satisfying some of victims’ needs to locate responsibility
within particular individuals. Indeed, there may be room for strategic prosecution
aimed at hyper-responsible individuals, those who have had a larger-than-life role
in the launching of wars of aggression.

Nonetheless, the role of individual responsibility ought to remain a marginal
one in relation to reckoning with broader issues of collective responsibility. It is
not only that individual responsibility for aggression is dependent on a finding
that the state engaged in aggression; it is that aggression is behavior that is also
attributable to the state and should be seen as such.” It may be that some wars are
launched primarily by individuals, but many have significant—even massive—
popular support and/or are launched by democratically elected leaders. Because of
the emphasis on aggression as a “leadership crime,” the degree to which the
population and the military may willingly have embraced aggression risks being
hidden from sight, possibly allowing both simply to “blame their leaders.”

In addition, there is arguably a deeper problem than aggression itself
understood as the first, unprovoked use of violence against another state—
namely, the very existence of war as a possibility in international law. Aggression
is a key component of war, but it is not its defining structural feature. That
structural basis is more likely to be found in the unique military buildups and
territorial exclusivism that the nation state makes possible, combined with the

* Frédéric Mégret is an Associate-Professor and Dawson scholar at the Faculty of Law,
McGill University.

' Rome Statute of the International Criminal Court art. 5(1), July 17, 1998, 2187 U.N.T.S. 90
(entered into force July 1, 2002), rev. 2010 [hereinafter Rome Statute].

* Rome Statute, supra note 1, art. 8 bis.

3 See Larry Cata Backer, The Fuhrer Principle of International Law: Individual Responsibility
and Collective Punishment, 21 PENN STATE INT'L LAW REV. 509 (2002).
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particular anarchy of the international system. Aggression, moreover, will often
only occur against the background of significant injustices, unresolved territorial
disputes, power imbalances and politics, colonial legacies, support of despotic
regimes, militarism, the arms trade, etc. We should be mindful, in fact, that
oftentimes both states will be happy to go to war with each other, and that the
“technically” self-defending state may welcome the opportunity to fight. The
criminalization of individuals committing aggression, in short, can blind us to the
structural dimensions of aggression.” It is hardly a comprehensive answer to the
problem of war and peace, even if it may be part of the solution to first uses of
force as a particular trigger of war.

How, then, might one think about complementing and improving on
individual criminal responsibility for aggression? State responsibility is a
fundamental pillar of international law. State responsibility for aggression is an
attractive option, especially in cases where there may be something arbitrary
about focusing on a small coterie of individuals. For example, state responsibility
seems to have a better ability to tackle the problem of reparations. As it stands,
the ICC reparations regime focuses on the responsibility of the convicted and
some indeterminate source of external funding channeled by the Victims Trust
Fund.” But although an individual may be entirely responsible for a crime, he
cannot, in most cases, be responsible for the totality of the harm caused. That is
particularly the case with a collective crime, such as aggression. Even if it is
justifiable for individuals to bear full criminal responsibility for aggression, it
does not follow that they should shoulder the totality of the blame for the harm—
and at any rate, they could not compensate for it in the way that a state might.°

Thinking of responsibility for aggression as state responsibility may also help
deal with the broader consequences of aggression by allowing us to develop what
might be described as a human rights approach to aggression.” Under a regime
that punishes individuals for aggression, it is not always clear what the actual
gravity of having launched an unprovoked war is. In international criminal law,
aggression is a fairly “flat” accusation: An act of aggression that leads to a world
war, causing many deaths, or an act of aggression that ends in a minor conflict,
with few deaths, may be understood politically and morally as being separated by
orders of magnitude. Legally, however, these two acts will be treated the same as
constituting aggression. This may be because aggression is traditionally, first and
foremost, conceived of as a crime against another state, irrespective of its
consequences for human beings. ® As a result, individuals who commit aggression

* Johan Galtung, 4 Structural Theory of Aggression, 1 J. PEACE RES. 95-119 (1964).

> See Frédéric Mégret, Justifying Compensation by the International Criminal Court’s
Victims’ Trust Fund: Lessons from Domestic Compensation Schemes, 36 BROOK. J. INT’L L. 123,
124-25 (2010).

°Id. at 149-50.

7 Some of the themes discussed here have been explored in more detail in Frédéric Mégret,
What is the Specific Evil of Aggression?, in THE CRIME OF AGGRESSION: A COMMENTARY (Claus
KreB & Stefan Barriga eds., 2017).

¥ Mégret, supra note 7.
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typically are not understood as being conceivably responsible for at least four
things that seem crucial to our understanding of the gravity of aggression.

First, because of the distinction between the jus ad bellum and the jus in bello,
war crimes committed in war are not per se attributable to the individuals who
engaged in aggression. Some individual “aggressors” might, of course, be liable
under a separate heading as commanders or instigators of war crimes, but the act
of engaging in aggression is a distinct offense and is separate from its
consequences. This is so even though, per hypothesis, the war crimes would never
have been committed had aggression not occurred, triggering the chain of events
that led to the conditions under which the war crimes occurred.

Second, those responsible for aggression are not criminally responsible for the
deaths of enemy combatants who are lawfully killed and the other side’s civilians
who are killed collaterally in ways that conform to the laws of war.” This is
because under the jus in bello, which applies to both parties, including the
aggressing side, such deaths are considered to be legal. This is true irrespective of
the fact that, were it not for the initial act of aggression and the resulting operation
of the laws of war, it almost certainly would have been unlawful to kill these
individuals from a default human rights perspective.

Third, individuals who commit aggression are emphatically not responsible
for any loss of life caused by the acts of the state exercising self-defense.
Individuals clearly do not exercise responsibility or control over soldiers on the
other side that could, under ordinary principles of criminal law, be imputable to
them. This is true even though the defending state would never have had to kill
combatants or non-combatants collaterally (those of the aggression state), and
perhaps never have committed war crimes, had it not been “forced” to respond to
an aggression in the first place.

Fourth, those involved in aggression are typically not guilty for the loss of life
of their own troops.'® As individuals, they do not owe particular human rights
obligations to such individuals. Again, this is true even though none of those
troops would have died had the aggressing state not engaged in aggression in the
first place.

One might argue, therefore, that individual responsibility for aggression is
either very indeterminate about what is being punished, or reflects a quite limited
view of the actions for which individuals are being punished when found guilty of

? Jens David Ohlin, The Crime of Bootstrapping, in THE CRIME OF AGGRESSION: A
COMMENTARY (Claus Kref & Stefan Barriga eds., 2017).

07 say typically, because attempts have been made in the UK to at least sue the British state
for failures to protect the right to life as a result of having insufficiently sought advice before
sending British troops to Iraq. See House of Lords, Judgments - R (on the application of Gentle
(FC) and another (FC)) (Appellants) v. the Prime Minister and others (Respondents), [2008]
UKHL 20. After the Chilcot inquiry’s findings that the 2003 invasion of Iraq was illegal, there
have also been suggestions that this could be changing and that former Prime Minister Tony Blair
could be sued essentially for engaging in an act of aggression. Caroline Mortimer, Tony Blair
Could Be Sued for “Every Penny” by Families of Soldiers Killed in Iraq, THE INDEPENDENT (July
8, 2016), http://www.independent.co.uk/news/uk/politics/chilcot-tony-blair-iraq-war-soldiers-
families-sue-every-penny-prosecution-a7126386.html (last visited Mar 16, 2017).
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aggression. Looking at the problem from the point of view of state responsibility
and of human rights might allow us, by contrast, to contemplate more readily the
overarching gravity of aggression.'' State responsibility for aggression is a moral
responsibility, one could argue, for the totality of the consequences that flow from
aggression. These consequences would include, at the very least, war crimes
committed by a state’s own troops, regardless of whether the state actually
condoned them. The question of whether the aggressing state bears any
responsibility for the war crimes committed by the other side is more complex,
and there may be strategic reasons to deny that possibility, in addition to the fact
that the defending state acts as a sort of novus causus interveniens. Nonetheless, if
responsibility for war crimes committed by the other state is not seen as the
exclusive responsibility of that state or its agents, then on the basis of a “would
never have been committed in the first place” criterion, one might say that the
aggressing state bears at least some responsibility for the war crimes committed
by others.

As to the killing of enemy combatants and, collaterally, enemy civilians, it is
lawful only because of and under the peculiar logic of the laws of war. Even if the
laws of war grant individuals a privilege of belligerency in such cases, the
aggressing state should arguably be held liable for wrongfully creating the
conditions under which that privilege of belligerency becomes effective. Of
course, positive international human rights law is typically understood to defer to
the lex specialis of the laws of war following the ICJ’s Advisory Opinion when it
comes to the conduct of hostilities.'* One can wonder, however, what might be
the deeper rationale for this position from a human rights point of view. Why
should the aggressor be rewarded through its own wrongdoing by a quasi-
immunity for killing? From a human rights angle, the state has unlawfully, to use
Jens Ohlin’s felicitous phrase, “bootstrapped” itself into a position where it can
claim the benefit of the laws of war’s “license to kill.”"?

Finally, a human rights approach to aggression would focus on the extent to
which the aggressing state violates the rights of persons within its own
jurisdiction whom it endangers by entering a war that no human rights
consideration can justify. The persons affected would include the state’s own
civilians, even when killed by enemy fire that the aggressing state has “brought
upon itself” without any just cause. Moreover, these persons arguably would also
include the state’s own combatants, whose lives and integrity the state is
expending in ways that cannot be shown, under human rights principles and
contrary to the situation of the defending state, to be justified under some
democratic imperative.

H Mégret, supra note 7.

"2 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Request for Advisory Opinion, Order, 2003 I.C.J. 428 (Dec. 19).

' Ohlin, supra note 9.
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The ICC Preventive Function with Respect to the Crime of
Aggression and International Politics

Hector Olasolo” & Lucia Carcano’

In most national systems, criminal liability arises when a person agrees to
commit an ordinary crime, participates in the design of a criminal plan, or
contributes to establishing the conditions necessary for its execution. The
extension of the scope of criminal law at the national level to criminalize
preparatory acts for ordinary crimes, regardless of whether the crime is
subsequently completed or even initiated, has been used, to an important extent,
to confront situations in which a group of persons engages in criminal conduct to
achieve economic (e.g., trafficking of human beings, drugs, and weapons, or
money laundering) or political (e.g., terrorism) goals. The question that then
arises is why preparatory acts for the international crimes that come under the
jurisdiction of international criminal tribunals and hybrid tribunals are not
criminalized in international criminal law, for the most part. In addition to
constituting the most egregious attack on the core values of international society,
such acts are of a unique magnitude, have a collective nature, and take place in an
organizational context.

The interpretation of the definition of the crime of aggression adopted in 2010
at the Kampala Review Conference brings up this very same question.' According
to article 8 bis(1) of the Rome Statute of the International Criminal Court (ICC),
the crime of aggression consists of the “the planning, preparation, initiation or
execution, by a person in a position effectively to exercise control over or to
direct the political or military action of a State, of an act of aggression which, by
its character, gravity and scale, constitutes a manifest violation of the Charter of

" Law Degree, University of Salamanca; LL.M. in Law, Columbia University; Ph.D. in Law,
University of Salamanca. Prof. Olasolo holds the Chair in International Law at the University of
El Rosario (Colombia), and is chairman of the Ibero-American Institute of The Hague for Peace,
Human Rights and International Justice (“IIH”) and director of the Anuario Iberoamericano de
Derecho Internacional Penal (Ibero-American Yearbook of International Criminal Law). Prof.
Olasolo previously held the Chair in International Criminal Law at the University of Utrecht
(2010-2012) and served as Legal Officer in Chambers of the International Criminal Court (2004—
2009) and the Office of the Prosecutor of the International Criminal Tribunal for the former
Yugoslavia (2002—2004). He was also Legal Adviser to the Spanish Delegation to the Preparatory
Commission for the International Criminal Court (1999-2002).

™ Law Student at El Rosario University (Colombia). Student Assistant for the Course on
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" International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
Aggression, ICC Doc. RC/Res. 6 Annex I, art. 8 bis(1) (June 11, 2010).
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the United Nations.” Paragraph 2 of this provision completes the definition by
further elaborating on what must be understood by an “act of aggression”: “the
use of armed force by a State against the sovereignty, territorial integrity or
political independence of another State, or in any other manner inconsistent with
the Charter of the United Nations.”” It then includes a list of acts, “which
regardless of a declaration of war, shall, in accordance with United Nations
General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an
act of aggression.”™

For an external observer, the ordinary meaning of this definition leaves no
room for doubt concerning the criminalization of the preparatory acts (e.g.
planning) for a state’s act of aggression against another state, regardless of
whether the act of aggression is ultimately completed or even initiated through a
“substantial step.” This interpretation is further supported by the purpose of the
Rome Statute and the functions entrusted to the ICC Prosecutor to achieve it. In
this regard, it is important to highlight that acts of aggression are not unavoidable
and often are not unforeseen. They usually take extensive planning and
preparation by the highest political and military ranks of the aggressing state, as
they require collective effort and organization within the state.” Furthermore, the
international community usually has substantial information about impending acts
of aggression, which, regrettably, is ignored or minimized by high-level national
and international decision makers with competing political agendas.

The ICC’s mandate has a dual nature. On one hand, the ICC aims to end
impunity for international crimes both to uphold international criminal law and
reinforce the core societal values it protects and to send the message to the
world’s leadership that those who engage in crimes within its jurisdiction will not
get away with them.® On the other hand, the ICC has a preventive function
involving timely intervention in situations where there are tangible indicia of
future crimes falling within the ICC’s jurisdiction, or where such crimes are
already taking place.” This second function is discharged primarily by the ICC
Prosecutor through her preliminary examinations, which cover a broad range of
situations.®

* Rome Statute of the International Criminal Court, art. 8 bis(1), July 17, 1998, 2187 U.N.T.S.
90, rev. 2010 [hereinafter Rome Statute].

3 Id., art. 8 bis(2).

*Id. On the perceived difficulties of defining the crime of aggression, see Benjamin B.
Ferencz, A Nuremberg Legacy: The Crime of Aggression, 15 WASH. U. GLOBAL STUD. L. REV.
555,556 (2016).

> See Kai Ambos, Epilogue: Future Developments of International Criminal Law in relation to
the Responsibility of Superiors for International Crimes, in Héctor Olédsolo, The Criminal
Responsibility Of Senior Political And Military Leaders As Principals To International Crimes
331, 331-336 (2009).

% Cf R. CRYER ET AL., AN INTRODUCTION TO INTERNATIONAL CRIMINAL LAW AND
PROCEDURE 27 (3d ed. 2014).

'Id.

¥ Héctor Olasolo, The Role of the International Criminal Court in Preventing Atrocity Crimes
Through Timely Intervention, in ESSAYS ON INTERNATIONAL CRIMINAL JUSTICE 1, 3 (Héctor
Olésolo ed., 2011).
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Although the ICC Prosecutor cannot rely on coercive measures during her
preliminary examinations and not all forms of States Party cooperation are
available,” the potential of preliminary examinations to incentivize national
authorities should not be underestimated. Indeed, using diplomatic and media
channels to bring the world’s attention to the plans of a state’s most senior leaders
to execute acts of aggression—and highlighting the possibility that these leaders
could escape ICC prosecution, should they abandon their plans and take the
necessary preventive measures—has the potential to be a powerful tool.
Moreover, from the perspective of ensuring a timely reaction to credible threats of
aggression, the Rome Statute appears to offer unprecedented opportunities. While
other international bodies, such as the UN Security Council and the UN General
Assembly, usually engage in long negotiations before deciding to intervene in a
situation, the ICC Prosecutor has greater flexibility and does not depend on
interested stakeholders to open a preliminary examination.'?

Furthermore, article 15 bis of the Rome Statute does not prevent the ICC
Prosecutor from discharging her preventive function regarding the execution of
acts of aggression. Under this provision, the Prosecutor can proceed with an
investigation after concluding her preliminary examination only when the United
Nations Security Council has made a determination that an act of aggression has
taken place or with the authorization of the Pre-Trial Division, when two
conditions are met: (i) the Security Council has not made a determination within
six months of the ICC Prosecutor’s notification to the UN Secretary General of
her conclusion that there is a reasonable basis to proceed; and (ii) the Security
Council has not requested that the ICC Prosecutor refrain from opening an
investigation under article 16 of the Rome Statute.'' The application of this
provision, however, comes only at the end of the ICC Prosecutor’s preliminary
examination. Therefore, it has no impact on the way in which the ICC Prosecutor
may conduct her preliminary examination to discharge her mandate to prevent the
execution of acts of aggression through timely intervention in situations where
there are tangible indicia of their planning and preparation.

But, if an interpretation “in good faith in accordance with the ordinary
meaning to be given to the terms”'” of article 8 bis and the fundamental purpose
of the ICC support the criminalization of preparatory acts, why is there so much
opposition to this interpretation among scholars and practitioners?

For some, it is a question of positive law. The interpretation outlined above is
contrary to the ICC Elements of Crimes, which require the actual commission of
the act of aggression for criminal liability to arise for either the executed or the
preparatory acts.”> The ICC Elements of Crimes, however, cannot amend the

? Upon the initiation of an investigation, the ICC Prosecutor can use coercive measures, as
well as all forms of State Party cooperation provided for in Article 93 of the Rome Statute. See
Rome Statute, supra note 2, arts. 54, 57, 93.

10" See Rome Statute, supra note 2, arts. 13—15.

! See Rome Statute, supra note 2, art. 15 bis.

'2 Vienna Convention on the Law of Treaties art. 31(1), May 23, 1969, 1155 U.N.T.S. 331.

B See CRYER, supra note 6, at 329; CARVAJAL CORREDOR ILICH FELIPE, EL CRIMEN DE
AGRESION EN DERECHO PENAL INTERNACIONAL: RESPONSABILIDAD DEL INDIVIDUO POR ACTO DE
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content of the definition of the crimes provided for in the Rome Statute, as the
elements must always “be consistent with . . . [the] Statute” and their role is
limited to assisting the ICC in the Statute’s interpretation and application."*

For others, it is a question of the general theory of criminal law because the
interpretation outlined above runs contrary to the “harm principle,”' as it leads to
the criminalization of preparatory acts without “the actual causation of harm or
the actual violation of a protected (legal) interest in order to justify the
intervention of the criminal law without violating the principle of culpability.”"®
Yet one cannot assert that such preparatory acts do not affect a protected legal
interest of the states concerned and international society at large when there are
tangible indicia of the planning and preparation of an act of aggression by the
most senior state officials. Moreover, if the planning of an illegal sale of weapons
by a group of persons acting in a concerted manner is considered to fulfill the
harm principle in many examples of domestic legislation, how is it possible that
the planning of an act of aggression against another state by a state’s highest
political and military ranks cannot fulfill this principle?

Finally, for many, it is a question of international politics. The most powerful
military power in the international community (the United States) not only is
unbound and unaffected by the definition of the crime of aggression in the Rome
Statute, but it has also tried consistently to avoid any definition of this crime.'’
Other major world and regional military powers, both with nuclear weapons
capabilities (such as China, India, Israel, North Korea, Pakistan, and Russia) and
without such capabilities (such as Egypt, Indonesia, Iran, Saudi Arabia, and
Turkey), also are not bound or affected by the definition of crime of aggression in
the Rome Statute.

Furthermore, the only two nuclear powers and permanent members of the UN
Security Council that are States Parties to the Rome Statute (the United Kingdom
and France) want a myriad of safeguards to make sure that the ICC does not
interfere with the UN Security Council’s power to decide when there is a threat to
peace, a breach of the peace, or an act of aggression and to take any necessary
diplomatic, economic, or military coercive measures to maintain and restore
international peace and security.'® Other important actors in the international
community, like Japan, have also called into question the legality of the final
agreement reached in Kampala by the States’ Parties,”” even though article 15 bis

ESTADO [61-102] (2012); ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A
COMMENTARY [580-618] (Otto Triffterer & Kai Ambos eds., 3d ed. 2016).

14 See Rome Statute, supra note 2, art. 9.

' KAl AMBOS, 2 TREATISE ON INTERNATIONAL CRIMINAL LAW: THE CRIMES AND
SENTENCING 208 (2014).

1d.

'" Harold Hongju Koh, Legal Adviser, U.S. Department of State, Statement at the Review
Conference of the International Criminal Court, Kampala, Uganda (June 4, 2010), https://2009-
2017 state.gov/s/l/releases/remarks/142665.htm.

18 See AMBOS, supra note 15, at 190-96.

' See Robert L. Manson, Identifying the Rough Edges of the Kampala Compromise, 21 CRIM.
L. ForuM 417, 421-422 (2010); Claus KreB & Leonie von Holtzendorff, The Kampala
Compromise on the Crime of Aggression, 8 J. INT’L CRIM. JUST. 1179, 1212 (2010).
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ensures (i) that in the absence of a UN Security Council referral, the Kampala
amendments apply only to acts of aggression committed by States Parties that
have not lodged a declaration with the ICC Registrar declaring that they do not
accept the ICC jurisdiction over the crime of aggression and (ii) that the ICC shall
not exercise its jurisdiction over the crime of aggression when the acts are
committed by nationals or in the territory of non-party states.”

In light of this opposition, one wonders whether there will ever come a time
when the main state actors in international society will be prepared to have their
use of armed force against third states reviewed by an international tribunal for
the purpose of adjudicating the criminal liability of their most senior political and
military leaders. Needless to say, only when such time comes will the ICC
Prosecutor be in a position to carry out her preliminary examinations effectively,
fulfilling her mandate to prevent the execution of acts of aggression by the main
military powers of the world against third states through timely intervention in
situations where there are tangible indicia of their planning and preparation.

0 See Rome Statute, supra note 2, art. 15 bis.
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What the ICC Can Learn from the Jurisprudence of
Other Tribunals

Christopher Greenwood”

That the International Criminal Court (ICC) can, and should, learn from
the jurisprudence of other international courts and tribunals is surely beyond
doubt. Of course, international law knows no system of precedent comparable
to that which exists in common law systems,' so the ICC is not bound by its
own previous decisions, let alone those of other courts and tribunals.
Nevertheless, as Judge Shahabuddeen has pointed out, consistency is an
important attribute of law and justice, and the need to ensure consistency
compels international courts to pay close attention to their own previous
judgments.” Moreover, while there was once a tendency for some international
judges to assume that their separate and distinct mandates meant that they
were not obliged to pay much attention to the jurisprudence of other courts
and tribunals, there is an increasing awareness that international law is a single
legal system, not a series of isolated islands, and that attention to the
pronouncements of other judicial bodies is both necessary and valuable.’

That has certainly been true for the ICC in its early years, when the
quality of its reasoning and the legitimacy of its judgments have been
enhanced by its ability and willingness to draw upon the jurisprudence of the
International Criminal Tribunals for Rwanda and the Former Yugoslavia, as
well as that of other international courts. It might be thought, however, that the
position is different in the case of the crime of aggression. Aggression was not
included in the crimes over which the ad hoc tribunals were given jurisdiction
and, although much effort went into producing a definition of aggression,”
there is very little practice of any kind in applying that definition.’

The most directly relevant jurisprudence, therefore, is that of the
International Military Tribunals at Nuremberg and Tokyo, which were the first
to rule upon the notion of “crimes against the peace.” That part of the
judgments from these Tribunals is the most heavily criticized and most open
to the charge of victors’ justice. In contrast to the comparatively well-
established law on war crimes, judgments on crimes against peace were based

" Sir Christopher Greenwood, CMG, QC, Judge, International Court of Justice; formerly
Professor of International Law, London School of Economics.

! See, e.g., Statute of the International Court of Justice art. 59, June 26, 1945, 59 Stat.
105,33 U.N.T.S. 933.

2 MOHAMED SHAHABUDDEEN, PRECEDENT IN THE WORLD COURT 31 (2007).

? See Christopher Greenwood, Unity and Diversity in International Law, in A FAREWELL
TO FRAGMENTATION 37 (Mads Endenas & Eirik Bjorge eds., 2015).

* See Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at
142, U.N. Doc. A/9631 (Dec. 14, 1974) (the basis for article 8 bis of the Rome Statute).

> An attempt to persuade the Security Council to characterize Iraq’s 1990 invasion of
Kuwait as an act of aggression was dropped in favour of condemning it as a “breach of the
peace”, as that formula commanded general acceptance. See S.C. Res. 660, U.N. Doc.
S/RES/660 (Aug. 2, 1990).



72 Harvard International Law Journal / Vol. 58 Online Journal

on the premise that the prohibition on states engaging in wars of aggression—
itself a very recent development—entailed the criminal liability of those
individuals who directed the affairs of the state and were therefore able to take
the decision to embark upon aggression.® If that deduction was controversial at
the time, however, it is far less so today, when there is much wider acceptance
of the principle that “crimes against international law are committed by men,
not by abstract entities, and only by punishing individuals who commit such
crimes can the provisions of international law be enforced.””

The Nuremberg and Tokyo International Military Tribunals’
judgments, however, say comparatively little about the scope of aggression in
international law (although the Nuremberg Tribunal’s reasoning in rejecting
the plea of anticipatory self-defence advanced by some defendants certainly
merits further study). Of greater relevance in this respect are some of the later
decisions by United States Military Tribunals in the Control Council Law No.
10 trials, which were also held at Nuremberg. Although the Tribunals were not
international in the sense of having judges and prosecutors from a variety of
states, their mandate was international as they came from a law adopted by the
four Allied Powers occupying Germany. Two of the resulting judgments are
particularly interesting.

In United States v. von Leeb (the High Command Case),’ the Tribunal
explored whether individuals might incur responsibility for crimes against the
peace. It rejected the prosecution’s arguments that members of the German
General Staff should be convicted of crimes against the peace. The Tribunal
wrote that “it is not a person’s rank or status, but his power to shape or
influence the policy of his State, which is the relevant issue for determining
his criminality under the charge of Crimes against Peace.”” The Tribunal
required not only knowledge that the war being planned was one of
aggression, but also that the person possessing that knowledge was “in a
position to shape or influence the policy that brings about its initiation or its
continuance.”'’ In light of the requirement in article 8 bis(1) of the Rome
Statute of the International Criminal Court that the crime of aggression be
committed by “a person in a position effectively to exercise control over or to
direct the political or military action of a State,”'' the von Leeb judgment is
clearly relevant to the work of the ICC.

Also of interest is the judgment in United States v. List (the Hostages
Case)."”” The Tribunal in that case rejected a prosecution argument that,
because the German invasion of Yugoslavia and Greece had been an unlawful
act of aggression, it necessarily followed that the actions taken pursuant to that
invasion were war crimes. International law, the Tribunal held, does not
differentiate between a lawful and an unlawful belligerent occupation in

® See Judgments and Sentences, 1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE
INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG 171-341, 365— 66 (1947).

"Id. at 223.

¥ The German High Command Trial, 12 LAW REPORTS OF TRIALS OF WAR CRIMINALS
(U.N. War Crimes Commission, ed.,1949).

° Id. at 69.

" 1d.

"' Rome Statute of the International Criminal Court art. 8 bis(1), July 17, 1998, 2187
U.N.T.S. 90 (entered into force July 1, 2002), rev. 2010.

2 The Hostages Trial, 8§ LAW REPORTS OF TRIALS OF WAR CRIMINALS 34 (U.N. War
Crimes Commission, ed., 1949).
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determining the occupying state’s powers, and the legality of its soldiers’
actions, under the laws of war (or, as we would say now, international
humanitarian law)."? Since the ICC has jurisdiction over war crimes, as well as
its yet-to-be-realized jurisdiction over aggression, the distinction drawn in List
between legality under the jus ad bellum and legality under the jus in bello—a
distinction which has been reaffirmed on numerous occasions'*—is also of
clear relevance to its work.

Yet it would be a mistake to imagine that the ICC can learn only from
the jurisprudence of courts and tribunals that have had to pronounce upon the
crime of aggression or its forerunners. International law is a single legal
system and the judgments of other courts or tribunals on more general matters
are sources from which the ICC can and should draw. These obviously include
the judgments of the ICTY and ICTR and other ad hoc courts and tribunals on
the principles of international criminal justice, including the liability of
secondary parties, admissibility and reliability of evidence, and the concept of
due process. But it also goes beyond these examples. The judgments of the
International Court of Justice in the Corfu Channel,” Nicaragua,'® Oil
Platforms,"” and Armed Activities on the Territory of the Congo," although
concerned with state responsibility rather than individual criminal liability,
constitute a significant body of jurisprudence on the legality of recourse to
force and thus have an important bearing on defining the uses of force that
amount to aggression.'” In addition, the Court’s judgments and advisory
opinions on matters of general international law, such as the interpretation and
application of treaties and the law of state responsibility, are likely to be
significant for the ICC.

It is difficult to think of a subject on which the ICC’s decisions will be
more important or far-reaching in their implications than aggression. It is
essential, therefore, that, if the ICC is called upon to exercise jurisdiction with
respect to a charge of aggression, its judgment be consistent with, and
grounded in, the way in which prior tribunals have developed relevant
international law. A deep understanding of all the relevant jurisprudence of
other international courts and tribunals will be necessary if that objective is to
be met.

P 1d. at 59.

' See, e.g., Christopher Greenwood, The Relationship between Jus ad Bellum and Jus in
Bello, 9 REV. INT’L. STUD. 133 (1983).

' Corfu Channel (UK. v. Albania), Judgment, 1949 I.C.J. 1, 4 (April 9).

' Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.),
Judgment, 1986 1.C.J. 14 (June 27).

'70il Platforms (Iran v. U.S.), Judgment, 2003 1.C.J. 161 (Nov. 6).

' Armed Activities on the Territory of the Congo (Dem. Rep. of the Congo v. Uganda),
Judgment, 2005 I.C.J. 168 (Dec. 19).

¥ See also Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226 (July 8); Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, 2004 1.C.J. 136 (July 9).
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Accountability for the Unlawful Use of Force: Putting
Peacetime First

Leila Nadya Sadat’

Writing on the unlawful use of force in a symposium honoring former
Nuremberg Prosecutor Benjamin B. Ferencz is daunting. Ben has devoted a
lifetime to the subject and has alternately inspired and harangued the international
community on the question of war and its evils. His views have been expressed in
a multitude of writings, from essays and articles to books, radio, and television
interviews. His has been a voice of sanity, of moral clarity, in a world where
being clever and powerful is often valued more highly than being wise. It has
been my privilege to have known Ben for more than two decades, and to carry
forward, in some small way, his vision of a world at peace under the rule of law.

In this brief essay, I would like to make a few points about the relationship
between peace and war as a legal matter and challenge the notion that peace is no
longer the natural state of human affairs, at least insofar as international law is
concerned. I write from an admittedly U.S. perspective, which seems apt given
that the Nuremberg trials were, to some extent, an American “show,” in terms of
material support and participation.' Additionally, a major challenge to the
Nuremberg legacy emanates from the U.S. government as well as U.S. academics.
This fight for the soul of the Nuremberg legacy—and perhaps the future of the
world—is thus, in large part, an intra-country debate with a potentially profound
global impact.

*kokok

Under international law, peace is defined in the negative—as the absence of
war. So when international lawyers discuss a peacetime paradigm, they are not
reflecting on an emotional or blissful state of inner well-being, or even on positive
relations between neighbors, but on the legal paradigm governing national and
international relations in the absence of armed conflict.” The two concepts are

* James Carr Professor of International Criminal Law and Director, Whitney R. Harris World
Law Institute, Washington University (in St. Louis) School of Law.

' Leila Nadya Sadat, The Nuremberg Trial, Seventy Years Later, 15 WASH. U. GLOBAL STUD.
L. REv. 575, 579 n. 23 (2016) (citing ELIZABETH BORGWARDT, A NEW DEAL FOR THE WORLD:
AMERICA’S VISION FOR HUMAN RIGHTS 233 (2005)).

* The United Nations defines the human right to peace as “life without war.” Right of Peoples
to Peace, G.A. Res. 39/11, U.N. Doc. A/RES/39/11 (Nov. 12, 1984). See also STEVEN R. RATNER,
THE THIN JUSTICE OF INTERNATIONAL LAW: A MORAL RECKONING OF THE LAW OF NATIONS 98
(2015); Alfred de Zayas, Independent Expert on the Promotion of a Democratic and Equitable
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related: peace (in the international law sense) leads to stability, which in turn may
permit individuals to experience “life, liberty and the pursuit of happiness” or
even “[a] state of public tranquility; freedom from civil disturbance or hostility.””
It is thus unsurprising that the traditional approach of public international law—
even during an era in which war was considered lawful—has treated peace as the
rule, with special legal regimes governing armed conflict as the exception. This is
evidenced in treatises like Lassa Oppenheim’s, which divided the world of
international law in two: Peace (volume I) and War and Neutrality (volume II),*
and in the requirement that there be an “armed conflict,” for international
humanitarian law to apply.

Crimes against peace were one of the three charges leveled against the Nazis
at Nuremberg. This charge was defined as the “planning, preparation, initiation or
waging of a war of aggression or a war in violation of international treaties,
agreements or assurances . . . .”> Although there had initially been fierce internal
debate in the United States as to whether the Nazis should be tried for aggressive
war,” ultimately the U.S. prosecutorial team, led by Supreme Court Justice Robert
H. Jackson, vigorously pursued the Nazis for crimes against peace, arguing that
the aggressive war itself was “the crime which comprehends all lesser crimes . . .
" The International Military Tribunal agreed, famously opining that aggression
“is not only an international crime; it is the supreme international crime differing
only from other war crimes in that it contains within itself the accumulated evil of
the whole.”® That pronouncement was enshrined in article 2(4) of the U.N.
Charter, not as a matter of criminal law, but as a fundamental-—indeed,
peremptory—norm of international law binding on all states.’

Yet defining aggression either as a matter of state or individual
responsibility—and ensuring its prohibition—has turned out to be difficult. The
ambivalence that plagued the drafting of the Nuremberg Charter continued to
bedevil international efforts to definitively prohibit the unlawful use of force. The
International Law Commission, charged with developing a draft code of crimes,

International Order, United Nations Human Rights Council, Opinion on Occasion of the First
Session of the Open-Ended Working Group on the Right to Peace (Feb. 14, 2013).

* Peace, BLACK’S LAW DICTIONARY 1244 (9th ed. 2009).

* Oppenheim’s classic treatise on international law, divided into two volumes (the first
dealing with peace and the second with war), reflects this distinction. See 1 OPPENHEIM’S
INTERNATIONAL LAW (Robert Jennings & Arthur Watts eds., 9th ed. 1996); 2 OPPENHEIM’S
INTERNATIONAL LAW (H. Lauterpacht, ed., 7th ed. 1952).

* Charter of the International Military Tribunal art. 6, Annex to the Agreement for the
Prosecution and Punishment of the Major War Criminals of the European Axis, Aug. 8, 1945, 82
U.N.T.S. 279.

S William Schabas, Origins of the Criminalization of Aggression: How Crimes Against Peace
Became the “Supreme International Crime”, in THE INTERNATIONAL CRIMINAL COURT AND THE
CRIME OF AGGRESSION 17, 25-26 (Mauro Politi & Giuseppe Nesi, eds., 2004).

" TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 54 (1992) (quoting Robert
Jackson).

¥ International Military Tribunal (Nuremberg), Judgment and Sentences, 41 AM. J. INT’L L.
172, 186 (1947).

? UN. Charter art. 2, para. 4.
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struggled for fifty years with the task, only to include the crime of aggression,
without definition, in its 1996 Draft Code.'® The General Assembly fared
somewhat better; in 1974, it adopted Resolution 3314, which includes both a
general definition of aggression and a list of prohibited acts.'' The International
Court of Justice has occasionally been seized of disputes involving allegations of
unlawful uses of force, and there have also been arbitral disputes, fact-finding
commissions, human rights adjudications, and even some national legislation (and
case law) defining and adjudicating situations involving the unlawful use of force.
Many of these are the subject of chapters in the forthcoming volume, Seeking
Accountability for the Unlawful Use of Force."” In spite of the progress made to
date, however, enforcing the notion that prohibitions on the unlawful use of force
represent binding legal norms rather than political objectives or even wishful
thinking has been a constant struggle of the modern era, the Nuremberg trial and
judgment notwithstanding.

A case in point, as chronicled by others in this symposium, was the struggle to
include the crime of aggression in the Statute of the International Criminal Court
(ICC). Aggression was not included in the jurisdiction of the International
Criminal Tribunal for the former Yugoslavia, and the fight over its inclusion in
the ICC Statute threatened to derail the Rome Conference.'’ Through the
perseverance of many, including Ben, and in spite of the fierce opposition of the
United States (as well as other nations),'* the ICC Assembly of States Parties
adopted amendments to the Rome Statute in Kampala on the crime of aggression
that are likely to be “activated” later this year when the Assembly meets in
December. These amendments represent an important step forward in achieving
accountability for the unlawful use of force, as they define the crime of aggression
and give the ICC jurisdiction over it in limited circumstances. Yet because states
can opt out of them if they wish, and certain “understandings” were adopted in
Kampala that constrain the applicability and enforcement of the aggression
amendments, their inclusion in the ICC Statute came with costs as well as
benefits. "

A second example has been the assault on the Nuremberg legacy by states
responding to acts of international terrorism.'® Prominent U.S. scholars writing
about the so-called “war on terror” have recently suggested the need to eliminate

' Draft Code of Crimes Against the Peace and Security of Mankind art. 16, Int’l L. Comm’n,
U.N. GAOR, 48th Sess., U.N. Doc. A/CN.4/L.532 (1996).

" Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at 142,
U.N. Doc. A/9631 (Dec. 14, 1974).

"2 SEEKING ACCOUNTABILITY FOR THE UNLAWFUL USE OF FORCE (Leila Nadya Sadat, ed.,
forthcoming 2017).

" Leila Nadya Sadat & S. Richard Carden, The New International Criminal Court: An
Uneasy Revolution, 88 GEO. L.J. 381,437 (2000).

' See Harold Hongju Koh & Todd F. Buchwald, The Crime of Aggression: The United States
Pers;lasective, 109 AM. J. INT’L L. 257 (2015).

1d.
16 Sadat, supra note 1, at 587-90.
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the peacetime paradigm in favor of a state of “perpetual war,”'” on the grounds

that this realist approach will lead to greater protections for human rights'® or a
more sensible balance between human rights and the demands of national
security.'” Under this view, the U.S. government can use military force, even in
peacetime and outside a theater of war, if a state in which the United States
suspects terror activity is deemed “unable or unwilling” to address the threat
under a broad understanding of the right to self-defense under article 51 of the
U.N. Charter.*” This has led to the use of drones and targeted killing in the fight
against Al-Qaeda, ISIL and other groups, even in highly contested and
controverted cases, which may violate jus ad bellum and jus in bello rules as well
as international human rights law.?' Although the slide towards loose
understandings of jus ad bellum (and jus in bello) constraints on American power
began in earnest following the September 11 attacks, it continued during the
Obama administration, albeit with more self-restraint,”” and it appears likely to
worsen under the forty-fifth president, who is apparently seeking to reject Obama-
era conggraints and “open the throttle on using military force,” according to recent
reports.

'7 See Rosa Brooks, There’s No Such Thing as Peacetime, FOREIGN POL’Y, Mar. 13, 2015,
http://foreignpolicy.com/2015/03/13/theres-no-such-thing-as-peacetime-forever-war-terror-civil-
liberties/. See also ROSA BROOKS, HOW EVERYTHING BECAME WAR AND THE MILITARY BECAME
EVERYTHING (2016); Monica Hakimi, International Standards for Detaining Terrorism Suspects:
Moving Beyond the Armed Conflict-Criminal Divide, 33 YALE J. INT’L L. 369 (2008).

'8 Brooks, There’s No Such Thing as Peacetime, supra note 17.

' Id. Brooks refers to the “war on terror” in her writings, a phrase that was coined by the
Bush administration but subsequently abandoned by it, and that was also not favored by the
Obama Administration, which preferred the moniker “countering violent extremism.” See, e.g.,
President Barack Obama, Remarks at the Leaders’ Summit on Countering ISIL and Violent
Extremism at the United Nations Headquarters (Sept. 29, 2015),
https://obamawhitehouse.archives.gov/the-press-office/2015/09/29/remarks-president-obama-
leaders-summit-countering-isil-and-violent.

" Brian J. Egan, State Department Legal Advisor, Keynote Address at the 110th ASIL
Annual Meeting: International Law, Legal Diplomacy, and the Counter-ISIL Campaign (Apr. 1,
2016), transcribed at https://www.lawfareblog.com/state-department-legal-adviser-brian-egans-
speech-asil.

! See, e.g., Leila Nadya Sadat, America’s Drone Wars, 45 CASE W. RES. J. INT’L L. 215
(2012); Kevin Jon Heller, ‘One Hell of a Killing Machine’: Signature Strikes and International
Law, 11 J.INT’L CRIM. JUST. 89 (2013).

2 See Jack Goldsmith, Obama Has Officially Adopted Bush’s Iraq Doctrine, TIME (Apr. 6,
2016), http://time.com/4283865/obama-adopted-bushs-iraq-doctrine/. See also Exec. Order No.
13732, United States Policy on Pre- and Post-Strike Measures to Address Civilian Casualties in
U.S. Operations Involving the Use of Force, 81 Fed. Reg. 44,483 (July 7, 2016), and
corresponding Fact Sheet: https://obamawhitehouse.archives.gov/the-press-office/2016/07/01/fact-
sheet-executive-order-us-policy-pre-post-strike-measures-address.

» See Charlie Savage & Eric Schmitt, Trump Administration is Said to be Working to Loosen
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This notion of a “boundary-less battlefield” could push the laws of war and
the prohibition on the use of force to the breaking point,”* making everyone,
everywhere, liable to be killed as “collateral damage.”” It works harm to the
fundamental importance of peace as the presumptive framework for international
relations and the existence of the emerging “human right to peace.”*® Echoing
Ben’s experience of World War II and the judgment of the International Military
Tribunal at Nuremberg, Steven Ratner recently argued that the first pillar of an
ethical standard of global justice is whether a norm promotes the advancement of
peace.”’ He writes:

War has unparalleled catastrophic consequences for overall
human welfare. More than any other activity over which humans
have control, war undermines the possibility of people to live
decent lives. As an initial matter, its death toll is staggering. . . .

War also creates an atmosphere of havoc, fear, irrationality,
and aggressive human behavior that facilitates the commission of
horrible acts against individuals . . . actions that many governments
and their opponents would not commit in peacetime.®

keskosk

In this short essay I have tried to make the case for reinforcing rather than
abandoning the Nuremberg legacy and the U.N. Charter in which it is enshrined.
This requires states to “put peacetime first,” rather than viewing the world
through the lens of military force and its projection. The creators of the post-war
world understood that to prevent the next war, the world needed rules,
institutions, and enforcement. Let us hope that the seeds that were planted by Ben
and his compatriots in the ashes of that war continue to bear fruit. As Ben himself
has stated:

Nuremberg taught me that creating a world of tolerance and
compassion would be a long and arduous task. And I also learned that if
we did not devote ourselves to developing effective world law, the same
cruel mentality that made the Holocaust possible might one day destroy
the entire human race.”

** Naz Modirzadeh, International Law and Armed Conflict in Dark Times: A Call for
Engazggement, 96 INT’L REV. RED CROSS 737, 746 (2014).
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% See, e.g., DOUGLAS ROCHE, THE HUMAN RIGHT TO PEACE (2003); Anwarul K.
Chowdhury, Human Right to Peace: The Core of the Culture of Peace, in CONTRIBUCIONES
REGIONALES PARA UNA DECLARACION UNIVERSAL DEL DERECHO HUMANO A LA PAZ 125 (Carlos
Villan Duran & Carmelo Faleh Perez eds., 2010).
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* “The Biggest Murder Trial in History”, U.S. HOLOCAUST MEMORIAL MUSEUM,
https://www.ushmm.org/wlc/en/article.php?Moduleld=10007155 (last visited Mar. 15, 2017).
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The Crime of Aggression:
Following the Needs of a Changing World?

Sanji Mmasenono Monageng*

No rational person today argues that the world is flat, that
people should be slaves because of the color of their skin, that
colonialism is a good thing, or that women should have no
legal rights. We need new thinking and new legal institutions
to enforce basic human rights.'
Benjamin Ferencz, Ninety-Fifth
Annual Meeting of the American
Society of International Law

Benjamin Ferencz used these words when he addressed the Ninety-Fifth
Annual Meeting of the American Society of International Law in 2001. With
the Kampala compromise, the world took a step toward this “new thinking” as
a definition of the crime of aggression was adopted for the first time.” The
definition was meant to complement and complete the International Criminal
Court’s (ICC) jurisdiction over the core international crimes: genocide, crimes
against humanity, war crimes, and finally, the crime of aggression.

When establishing the Nuremberg Charter after World War II (WWII), the
London Conference chose, for the first time in history, to criminalize acts of
aggression, meaning that individuals were tried and prosecuted for such acts in
the Nuremberg Tribunal.’ At the time of the proceedings in Nuremberg, there
was “no agreed definition of what was meant by aggression,” and its
criminalization thus led to extensive controversy.” According to article 6 of
the Tribunal’s Charter, the Tribunal held the power to try persons acting in the

* Judge Sanji Mmasenono Monageng is presently a Judge of Appeal in the Court’s
Appeals Division and she has served as a Judge in the Pre-Trial Division of the Court. She has
also served as the Court’s First Vice-President. Judge Monageng is a former Judge of the High
Courts of the Republic of the Gambia and the Kingdom of Swaziland and a Magistrate in
Botswana. She has also served as a Commissioner of the African Commission on Human and
Peoples’ Rights, an organ of the African Union. She is the founder Chief Executive Officer of
the Law Society of Botswana. Judge Monageng would like to thank Elisabeth Hammargren
and Jasper Gwasira for assisting in the research for this article. This article reflects her
personal views and not those of the International Criminal Court.
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Prosecution and Punishment of the Major War Criminals of the European Axis, Aug. 8, 1945,
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interests of states. Article II of Control Council Law No. 10, which
supplemented the Charter, stated that acts of aggression were acts directed
against other states.’ Since almost every case of aggression results in the
commission of other international crimes,’ the Tribunal considered the crime
of aggression “the supreme international crime, differing only from other war
crimes in that it contains within itself the accumulated evil of the whole.”’ In
1946, the United Nations (UN) General Assembly (GA) affirmed the legal
principles laid down in the Nuremburg Charter and the judgment. It was held
that these should serve as the basis for the codification of international law.®

WWII was a “total war”: It involved national mobilization, and warfare
was focused on battles fought with costly, mass-produced firepower, tanks,
and airplanes.” Today, armed conflicts often look very different. According to
Mary Kaldor, armed conflict today encompasses many types of violence of a
political nature, including organized crime and large-scale human rights
violations, and the distinction between them is blurry. Often, it is not possible
to distinguish between private and public, state and non-state, and formal and
informal.'” These armed conflicts are not fought solely by regular armies but
also include, for example, warlords and criminal gangs with highly
decentralized structures. Another difference between today’s wars and
traditional armed conflict is the nature of warfare. It is influenced by guerrilla
tactics and counter-insurgency and yet is distinct from both. In traditional
armed conflict, territory is captured through battle. When the parties use
guerrilla tactics, on the other hand, they avoid battle and capture territory
through political control by winning “hearts and minds,” while in the new
mode of armed conflict, parties seize control through destabilization and
terror. This means they use mass killings, forced resettlement, and different
types of intimidating techniques. The violence is directed mostly at the civilian
population. Indeed, many acts that are prohibited under the laws of armed
conflict are “essential component[s] of the strategies of the new mode of
warfare.” !

It was stated at the Nuremberg trial that “[the prohibition of aggression] is
not static, but by continual adaptation follows the needs of a changing
world.”"? As explained, warfare has undergone great changes since WWII, so
ultimately, to follow the directions of the judges at the Nuremberg trial, the
prohibition of aggression, including its definition, should have developed

> Control Council Law No. 10, Punishment of Persons Guilty of War Crimes Against
Peace and Against Humanity art. II, para. 1(a), Dec. 20, 1945, 3 Official Gazette of the
Control Council for Germany 50-55 (1946).

® Matthew Gillet, The Anatomy of an International Crime: Aggression at the International
Criminal Court, 13 INT'’L CRIM. L. REV. 829, 832 (2013); PATRICIA GRZEBYK, CRIMINAL
RESPONSIBILITY FOR THE CRIME OF AGGRESSION 251 (2013).

" Judgment, 1 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL
MILITARY TRIBUNAL 186 (1947).

¥ Benjamin B. Ferencz, International Criminal Courts: The Legacy of Nuremburg, 10
PACE INT’L L. REV. 203, 218 (1998).
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31 (3rd ed., 2014).
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accordingly. The first agreement on a definition of aggression after the
International Military Tribunals of WWII was not reached until 1974, when
the General Assembly adopted Resolution 3314." Tt took another thirty-six
years before the global community could agree on a definition of aggression
that was actually meant to be used for criminal prosecution. The definition
agreed on at the Kampala Conference is based on pre-existing, decades old
sources: the 1974 definition and article 2(4) of the UN Charter.'* This
definition recognizes only a person acting on behalf of a state as the
perpetrator and only another state as the victim.'” It is argued that the purpose
of including the crime of aggression within the ICC’s jurisdiction is “to
prevent the suffering caused by armed conflict by deterring state actors from
using aggressive force.”'® This aspect of the definition of aggression is based
on the view, adopted at the Nuremberg Tribunal, that the act of aggression is a
high-level crime that “contains within itself the accumulated evil of the
whole”—in other words, that it is the “supreme international crime.”'” This is
supported by the fact that several experts refer to the crime of aggression as
the “supreme international crime” or the “crime of crimes.”'®

The concept of armed conflict that underlies the Kampala compromise,
however, is arguably too narrow to capture “new armed conflict.” Noah
Weisbord has argued that if the definition is not amended, then as a last resort,
the definition in the Rome Statute can be interpreted so as to include non-state
actors. He acknowledges, however, that his suggested interpretation still
requires some state-like characteristics and that it fails to encompass all types
of groups acting aggressively.'” As Weisbord emphasizes, the definition of the
crime of aggression ultimately has not developed at the same pace as
aggression itself.

At the same time, with respect to the other core crimes, the law has
developed significantly since Nuremberg. Genocide has been recognized as a
separate international crime;*’ crimes against humanity do not require a link
with an armed conflict;*' and the concept of war crimes has been extended to
violations of humanitarian law in non-international armed conflicts.”> These

1 Definition of Aggression, Dec. 14, 1974, G.A. Res. 3314 (XXIX), 29 UN. GAOR
Supp. No. 31, at 142, U.N. Doc. A/9631 (1974).

4 Rome Statute of the International Criminal Court art. 8 bis(1-2), July 17, 1998, 2187
U.N.E.S. 90 (entered into force July 1, 2002), rev. 2010 [hereinafter Rome Statute].

Id.

' Anouk T. Boas, The Definition of Aggression and Its Relevance for Contemporary
Armed  Conflict 6  (International Crimes Database Brief 1, June 2013),
http://www.internationalcrimesdatabase.org/upload/documents/20141020T170547-
ICD%20Brief%201%20-%20Boas.pdf (emphasis in original).

" 1d. at 6-7.

'8 See, e.g., Stefan Barriga, Negotiating the Amendments on the Crime of Aggression, in
THE TRAVAUX PREPARATOIRES OF THE CRIME OF AGGRESSION 4 (Stefan Barriga & Claus
Krep eds., 2012); Noah Weisbord, Conceptualizing Aggression, 20 DUKE J. COMP. & INT’L L.
1, 1 (2009); Astrid R. Coracini & Pal Wrange, The Specificity of the Crime of Aggression, in
THE CRIME OF AGGRESSION: A COMMENTARY 338 (Claus Krep & Stefan Barriga eds., 2017).

19 Weisbord, supra note 18, at 27-30.

20 Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res.
260 (IIT) A, U.N. Doc. A/RES/3/260 A (Dec. 9, 1948).

> Rome Statute, supra note 14, art. 7.

2 Id., art. 8(2)(c—f).
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are all concepts, however, that are not included within the current definition of
the crime of aggression. While the objective of stopping the other core crimes
from being committed by prosecuting aggressive actions is logical, for this to
become a reality, the definition of the crime of aggression must keep up with
the definitions of the other international crimes. One might wonder whether
the Assembly of State Parties (ASP) heard Ferencz’s call for new thinking or
whether the ASP focused, instead, on his statement almost thirty years earlier
that “[t]he most important thing about defining aggression is to define it.”*
For the global community to carry on the Nuremberg legacy—for the crime of
aggression to remain the “supreme international crime” over the other
international crimes—it will probably be necessary to develop the notion of
the crime of aggression further.

 Benjamin B. Ferencz, Defining Aggression — The Last Mile, 12 COLUM. J. TRANSNAT’L
L. 430, 463 (1973).
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The Missing Pieces in Article 8 bis (Aggression) of the Rome
Statute

David Scheffer’

I have known Benjamin Ferencz personally since the 1990s when I was Senior
Counsel to the U.S. Permanent Representative to the United Nations, Dr.
Madeleine Albright, and then U.S. Ambassador at Large for War Crimes Issues
heading the U.S. delegation to the United Nations talks that resulted in the Rome
Statute of the International Criminal Court (ICC).! Throughout that decade,
including to the end of the Bill Clinton Administration, and then for years leading
up to the Kampala Review Conference of 2010,> which I attended as a law
professor, he remained a fierce presence prepared at any moment to stare down
skeptics of his cause.

Ferencz was a constant source of both inspiration and respectful criticism as
he relentlessly sought to influence American policy on the crime of aggression
and the ICC. When I signed the Rome Statute on behalf of the United States on
December 31, 2000,’ Ferencz was very much on my mind as one of the most
instrumental voices on the illegality of aggression and the imperative need for
international justice. He changed the world at Nuremberg, and he certainly
influenced the creation of the Rome Statute. The American people owe Ferencz
their heartfelt gratitude for a selfless life dedicated to upholding the most humane
and noble values of the United States and of international law.

With the same spirit that Ferencz always demonstrates in his quest to rid the
world of aggression, I believe that the definition of the crime of aggression (which
includes defining an “act of aggression”) contained in article 8 bis of the Rome
Statute” suffers from several shortcomings that ignore the modern realities of
warfare. In this essay, I briefly set forth those defects.

Non-state actors. War during the twenty-first century often will not be fought
conventionally between nations. Non-state actors like the Islamic State of Iraq and
Syria (ISIS), Al Qaeda, Boko Haram, the Lord’s Resistance Army, and al-Shabab,

" David Scheffer is the Mayer Brown/Robert A. Helman Professor of Law and Director of the
Center for International Human Rights at Northwestern University Pritzker School of Law.

' Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90 (entered
into force July 1, 2002), rev. 2010 [hereinafter Rome Statute]. See also DAVID SCHEFFER, ALL THE
MISSING SOULS: A PERSONAL HISTORY OF THE WAR CRIMES TRIBUNALS 163-247 (2012).

% International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
Aggression, ICC Doc. RC/Res. 6 (June 11, 2010).

3 Steven Lee Myers, U.S. Signs Treaty for World Court to Try Atrocities, N.Y. TIMES, Jan. 1,
2001, at Al, http://www.nytimes.com/2001/01/01/world/us-signs-treaty-for-world-court-to-try-
atrocities.html.

* Rome Statute, supra note 1, art. 8 bis.
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to name only a few past and present, will dominate the theaters of conflict and
hostilities. Unfortunately, because it is grounded in General Assembly Resolution
3314 (XXIX) of December 14, 1974, article 8 bis(2) of the Rome Statute,
defining “act of aggression,” is already exceptionally antiquated. The definition is
relevant only for the actions of states (including “armed bands, groups, irregulars
or mercenaries” sent by or acting on behalf of a state).’

Article 8 bis(1) defines the “crime of aggression” in terms of what a person
does in holding a “position effectively to exercise control over or to direct the
political or military action of a State.” There is no opportunity for the ICC to
prosecute an individual for aggression when he acts in a leadership capacity to
guide a non-state entity. The ICC Prosecutor thus is disarmed in connection with
vast exercises of aggressive warfare waged by non-state entities across national
boundaries. Internal aggression, which is a favorite tactic of ISIS and other non-
state actors determined (sometimes successfully) to seize territory within a state,
also escapes the article 8 bis definition.

Cyber warfare. The many manifestations of cyber warfare have become a
common staple of international affairs’ and yet the entire concept is absent from
the article 8 bis definition. This is unsurprising given the fact that cyber warfare
did not exist in 1974 when the General Assembly defined acts of inter-state
aggression. But its absence from article 8 bis is a glaring omission in modern
times and will cripple the ICC in how it will investigate aggression that may
consist solely or largely of cyber warfare tactics.

Cyber warfare refers, at least by one definition, to “the actions by a nation-
state or international organization to attack and attempt to damage another
nation’s computers or information networks through, for example, computer
viruses or denial-of-service attacks.” The description of cyber warfare, however,
continues to evolve and, in my view, certainly involves actions by non-state actors
such as ISIS, other terrorist organizations, and even corporate interests that might
one day engage in such actions to disrupt part of a nation’s infrastructure in a
manner that imperils the national security or democratic integrity of that country.

For example, if a state or a non-state entity were to use cyber warfare to
seriously undermine the democratic processes of a target state and perhaps
significantly influence the outcome of elections, that action should not be immune
from ICC investigation as an act of aggression.” The same could be said of cyber

> Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at 14244,
U.N. Doc. A/9631 (Dec. 14, 1974).

6 Rome Statute, supra note 1, art. 8 bis(2)(g).

7 See, e.g., Rand Corporation, Cyber Warfare, www.rand.org/topics/cyber-warfare.html; W.J.
Lynn, III, Defending a New Domain: The Pentagon’s Cyber Strategy’, FOREIGN AFF.,
September/October 2010, at 97; R.A. CLARKE AND ROBERT K. KNAKE, CYBER WAR (2010);
NEWTON LEE, COUNTERTERRORISM AND CYBERSECURITY: TOTAL INFORMATION AWARENESS 99—
118 (2013); JEFFREY CARR, INSIDE CYBER WARFARE: MAPPING THE CYBER UNDERWORLD (2d ed.,
2011).
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? The prospect of Russian cyber warfare to influence the 2016 presidential elections in the
United States is a prominent recent example. See, e.g., Eric Lipton, David E. Sanger & Scott
Shane, The Perfect Weapon: How Russian Cyberpower Invaded the U.S., N.Y. TIMES (Dec. 13,
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attacks that shut down a nation’s power grid or disable vital communications or
transportation networks. All of this is currently the subject of intense speculation,
protective measures, and action by governments. One must recognize, however,
that the United States and its allies reportedly use cyber attacks to defend against
major threats, such as nuclear ones, from such adversaries as North Korea and
Iran.'” The distinction between waging cyber aggression and engaging in cyber
self-defense measures would rest upon the ‘“character, gravity, and scale” that
“constitutes a manifest violation of the Charter of the United Nations.”'' This
would surely be a complex calculation for the ICC to adjudicate, but to ignore it
would be to miss the elephant in the room.

Responsibility to Protect. A parallel development in the years leading to the
Kampala Review Conference, where the crime of aggression was defined for
purposes of the Rome Statute, was the responsibility to protect principle (R2P),"
endorsed by the UN General Assembly in 2005 and of the same legal authority as
General Assembly Resolution 3314 of 1974. R2P has not been implemented as
originally envisaged, with the war and humanitarian catastrophe in Syria being
Exhibit A. The concern has long festered that an enforceable crime of aggression
in the Rome Statute could undermine any chance for R2P to take firm hold among
nations to prevent or end the commission of atrocity crimes. Policy-makers and
military commanders likely would hesitate to intervene across borders to confront
genocide, crimes against humanity (including ethnic cleansing), and war crimes
imperiling a civilian population because of fear that the charge of aggression,
involving individual criminal liability, would be levied against them if they act
under R2P even with Security Council approval. Such approval may be

2016),  https://www.nytimes.com/2016/12/13/us/politics/russia-hack-election-dnc.html;  Ellen
Nakashima, Obama Administration Is Close to Announcing Measures to Punish Russia for
Election Interference, WASH. PosT (Dec. 27, 2016),
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way-to-punish-russian-hackers-via-sanctions/2016/12/27/0eee2fdc-c58f-11e6-85b5-
76616a33048d_story.html?utm_term=.7aeee7629570; David E. Sanger, Putin Ordered ‘Influence
Campaign’ Aimed at U.S. Election, Report Says, N.Y. TIMES (Jan. 6, 2017),
https://www.nytimes.com/2017/01/06/us/politics/russia-hack-
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korea-missile-program-sabotage.html?hp&action=click&pgtype=Homepage&clickSource=story-
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REUTERS, May 29, 2015, http://www.reuters.com/article/us-usa-northkorea-stuxnet-
idUSKBNOOE2DM20150529.
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(Richard H. Cooper & J. Voinov Kohner eds.,2009); GLOBAL CENTRE FOR RESPONSIBILITY TO
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interpreted as not endorsing some of the military actions a nation’s armed forces
might take to end the atrocity crimes and protect civilians, particularly for the
long term.

Article 8 bis does not explicitly accommodate R2P as an exception to
aggression, although one might interpret article 8 bis to exclude R2P from any
“manifest violation of the Charter of the United Nations” because of R2P’s
requirement for Security Council approval for any military intervention. While
that may suffice as a matter of strict legal interpretation, diplomats in capitals and
at the United Nations may not see it that way as a practical matter. Their instinct
will be to forego R2P because of the risk of an aggression charge, regardless of its
likelihood of success at the ICC.

Each of these three shortcomings could be overcome easily with minor
amendments to article 8 bis of the Rome Statute.'” The ICC Assembly of States
Parties should be encouraged to discuss such a prospect soon. The one certainty
is that crimes of aggression will not abate and R2P will not be fully realized until
there is a realistic recognition of these particular acts in the Rome Statute.

' See David Scheffer, Amending the Crime of Aggression under the Rome Statute, in THE
CRIME OF AGGRESSION: A COMMENTARY 1480 (Claus Kref & Stefan Barriga eds., 2017).
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The History of Aggression in International Law, Its
Culmination in the Kampala Amendments, and Its Future
Legal Characterization

M. Cherif Bassiouni”

The term aggression first appeared in official international legal literature in
connection with the definition of “crimes against peace” in article 6(a) of the
Charter of the International Military Tribunal (IMT),' followed by article 5(a) of
the Statute for the International Military Tribunal for the Far East (IMTFE),” and
in article II(a) of Control Council Law No. 10 (CCL No. 10).’ But there was no
legal precedent for such an international crime, even though much effort was
made to link “crimes against peace” as it appeared in the IMT, IMTFE and CCL
No. 10 to the Kellogg-Briand Pact of 1928, which does not, contrary to its plain
terms, criminalize aggression or renounce “war as an instrument of national
policy.”* Between 1928 and 1945 nothing occurred to criminalize aggression or
any state action by which war was an instrument of national policy. It was
therefore an unjustifiable legal argument for IMT, IMTFE, and CCL No. 10 to
take for granted that aggression or “crimes against peace” were indeed
internationally criminalized. Certainly, if nothing else, such an extrapolation
violates the principles of legality that are part of general principles of international
law.

This author, as well as many of his contemporaries, joined this effort to
criminalize aggression, though always raising doubts about the international
community would meet this hopeful expectation.

The United Nations undertook a codification effort following World War
I1, as a fulfillment of the Nuremberg Principles and a continuation of international
accountability and international criminal justice. That effort, which started with
the Draft Code of Offenses Against the Peace and Security of Mankind in 1947,
faced obstacles as of 1948 with the onset of the Cold War.
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Bevans 20.
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Disagreement between states leading the two opposing blocs spilled into
this legal effort. The realpoliticians of the time were able to separate the
definition of aggression from other crimes, placing it into a committee of
government-appointed representatives that took its sweet time (twenty-six years)
to reach a definition of aggression. Even at that time, however, rather than
adopting a convention, the UN General Assembly adopted a resolution on the
definition by consensus in 1974.° In the opinion of this writer, this does not make
the definition of aggression, contained in that resolution, an international crime.
Most significantly, neither the General Assembly nor the Security Council ever
relied on that definition, notwithstanding the number of conflicts and issues
regarding war and peace that they have had to deal with over these many years.
Aggression thus remained in a legal and political limbo. Then came the
International Criminal Court, and again a definition for aggression could not be
reached either during the General Assembly’s four years of preparatory work or at
a later diplomatic conference. It took twelve years for diplomatic initiatives, and
the dedicated efforts of a few working behind the scenes, to develop a text with
which that major states could agree. That text was included in the 2010 Kampala
Review Conference work plan.” The text was adopted as an amendment to article
eight of the Rome Statute, but it would only be binding upon those States Parties
that have specifically adhered to and elected to be bound by it. This left a
considerable number of States Parties out of the scheme altogether. The thirty
states required for the amendment to enter into force have since been reached
(which includes Palestine).

With some poetic license, I can say that aggression has been a crime in the
minds of many for such a long time that they have come to take it for granted, as
if it were a legal reality. Unfortunately it was not, and there does not seem to be
much of a reason to continue that illusion.

There are two powerful reasons why aggression should finally be
abandoned. The first is that, over the last thirty years, the number of conflicts
between states that could fall within the definition of aggression have become few
and far between. States that use their armed forces outside their territory always
find some legal basis under international law to justify their foreign presence.
This was the case with the United States in its invasion of Iraq in 2003® and its
intervention in Afghanistan as of 2001.” It was the case with respect to Russia in
Ukraine,'® though that was more blatantly in violation of international law and
had much less legal justification. Russia’s direct military involvement in Syria

% Definition of Aggression, G.A. Res. 3314 (XXIX), 29 U.N. GAOR Supp. No. 31, at 142,
U.N. Doc. A/9631 (Dec. 14, 1974).

" International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
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¥ Letter from the Permanent Representative of the United States of America to the United
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? Letter from the Permanent Representative of the United States of America to the United
Nations Addressed to the President of the Security Council, S/2001/946 (Oct. 7, 2001).

""" Ukraine Crisis: Does Russia Have a Case?, BBC NEWS (Mar. 5, 2014),
http://www.bbc.com/news/world-europe-26415508.
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advances this trend one step beyond anything international law could find
permissible, but it is more about its consequences, namely the crimes against
humanity and war crimes committed by its troops against civilians in the country.

There are no other known cases of one state invading another or using
force against another, except for the cases cited above and the United States’ use
of drones and autonomous weapons systems (AWS). If we consider the use of
cyber technology by one state against another, and its harmful effects, then that
includes a number of states such as the United States, Russia, North Korea, China
and possibly other states.

The second reason is that the classical form of aggression, or any of its
variations, is not likely to occur again in this age of globalization. Now AWS and
cyber technology can be used as a way for states to accomplish goals for which
they historically had to resort to the type of aggression witnessed in World War
One and World War Two to achieve. It is, therefore, not aggression as we knew it
that should be pursued by those in the international community who want to
advance international accountability and international criminal justice. They
should, instead, focus on these new forms of violence and the more traditional,
and well-established, crimes, e.g., war crimes and crimes against humanity. We
therefore need to develop a new legal concept for linking these two crimes and
uses of AWS and cyber technology so as to increase the international criminal
responsibility of those engaging in violence. This is especially important for the
policymakers and technical operators of these new devices. This is our new
challenge.
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Epilogue:
A Nuremberg Prosecutor’s Summation Regarding the Illegal
Use of Armed Force

. . *
Benjamin B. Ferencz

It was the hope of the Nuremberg Tribunals that the rule of law might serve to
deter future wars and prevent crimes against humanity. As a member of the US
Armed Forces, fresh out of Harvard Law School, I entered several Nazi
concentration camps as they were being liberated. My assignment was to gather
evidence of the incredible atrocities committed during the Hitler regime. The
horrors I personally witnessed led to an unshakable determination to try to prevent
such abominations in the future.

When the war was over, I returned to Germany to assist in subsequent
Nuremberg proceedings. 1 became Chief Prosecutor in what was referred to as
“the biggest murder trial in human history,” the prosecution of twenty-two
Einsatzgruppen officers. All twenty-two high-ranking defendants—many with
doctoral degrees—were convicted of deliberately slaughtering over a million men,
women, and children.' They were killed because they did not share the race,
religion, or ideology of their executioners. I appealed for a new rule of law that
would prevent future genocides and protect the human rights of all people
everywhere, regardless of race or creed. It was my first case. I was 27 years old.

The most significant outcome of the Nuremberg Trials was the affirmation
that aggressive war, which had previously been hailed as a sovereign right, was
punishable as the supreme international crime. In 1946, the first General
Assembly of the United Nations appointed committees to formulate a code of
international crimes, including the crime of aggression, and to lay the foundation
for an International Criminal Court to try leading offenders.” Yet reaching
agreement on the definition of aggression became a major obstacle.

A consensus definition, replete with loopholes and exculpations, was reached
in 1974.> Major powers were not prepared to have any outside body restrain their
perceived sovereign right to use force. The 1974 definition was brushed aside as
non-binding. After countless sessions of hundreds of lawyers and delegates, a

" Former Nuremberg War Crimes Prosecutor.

' “The Biggest Murder Trial in History”, U.S. HOLOCAUST MEMORIAL MUSEUM,
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? Definition of Aggression, G.A. Res. 3314 (XXIX), U.N. Doc. A/RES/3314 (Dec. 14, 1974).
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new consensus definition was finally reached in Kampala in 2010.* In order to
reach agreement, it was stipulated that the offense could not be actionable before
2017 at the earliest, and only after a number of ratifications and other hurdles had
been overcome.” Whether and when the major powers will be willing to accept
accountability for the illegal use of force remains in legal limbo. The persistent
obstacles over the last seventy years are more political than legal.

Some national leaders seem more concerned with protecting their power than
their people. Fanatic followers seek to guard their religion, territory, or economy
by every means. The original UN Charter peace plan requiring disarmament, an
international military force, and an unbiased Security Council, was never given a
chance. Those who were victors in war returned to being adversaries in peace.
The rule of law was placed back into the ice bucket of the cold war. Since there
was no independent judiciary capable of enforcing its decisions, militants willing
to kill and die for their particular cause continued to rely on force by every
available means. The voice of Nuremberg was not heard.

Nuremberg posited that crime is committed by individuals and that law must
apply equally to everyone—including those who sit in judgment. If law is
designed to protect large and varied constituencies, it must be interpreted broadly
rather than narrowly. If punishing the crime of aggression remains blocked by
overblown legal obstacles, a new legal path must be found to condemn what has
been properly described as “the supreme international crime.” If the courtroom
door remains locked, another entry must be found to protect the public interest.
Massive abominations, such as rape, torture, and murder—which occur in every
war—are already recognized as punishable crimes against humanity.® Surely, if
one murder could qualify as a crime against humanity, the illegal use of armed
force, in the knowledge that thousands of innocents will be killed, deserves at
least equal condemnation.

The widely-hailed 1948 UN Universal Declaration of Human Rights
proclaims that everyone has the right to life. Since it expresses the fundamental
hopes of people everywhere, illegal war-making, which inevitably takes countless
human lives, should be recognized as an inhumane act punishable universally in
both national and international courts. Leading planners and perpetrators of such
crimes against humanity should be held to account in a court of law whenever and
wherever they may be apprehended. Furthermore, it is axiomatic that those who
cause illegal damage should also be held accountable to compensate and mitigate
the harm to the victims. These common-sense goals are all necessary steps
toward making the Nuremberg legacy complete. Obviously, there is still a long
way to go.

* International Criminal Court, Assembly of States Parties, Review Conference, The Crime of
Aggression, ICC Doc. RC/Res. 6 (June 11, 2010).
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War has been glorified for centuries as the road to power and prestige. The
rule of law applies not merely to governments and their agents. Under principles
of universal jurisdiction, it should also bind groups and persons prepared to kill
and die for their particular cause. Changing hearts and minds cannot be done
quickly or easily. You cannot kill an ideology with a gun. It requires a more
humane ideology that does not threaten any peaceful person. Tolerance and
compassion must be taught on all levels. Compromise cannot be seen as
cowardice. It is understandable that those with conservative inclinations are
hesitant about yielding new powers to untried tribunals. Yet they fail to recognize
that in this modern, cyber age, the use of military force is a far greater menace
than a safeguard. Only peaceful means, as described in the UN Charter, are
legally permissible. The money saved by outlawing war could provide funds to
abate social conditions that give rise to the despair that ignites unrestrained hatred
and violence.

It takes courage not to be discouraged. Despite difficulties and shortcomings,
progress toward a more humane world governed by law and the search for justice
has been remarkable. There has been an awakening of the human conscience.
Consider, for example, the end of colonialism and slavery, the emancipation of
women, legalization of same sex partnerships, and a host of other advances
considered impossible only a few decades ago.

The Nuremberg trials represented the search for a more humane world
governed by law. The creation of the International Criminal Court in 2002 was
another great step forward. It must be seen as a prototype that will need support
as it improves by experience. In 2012, I was invited to make the closing remarks
as the ICC completed its first case. I was then 92 years old. The chart of progress
in advancing the rule of law does not move in a straight line but gradually spirals
upward. Today, humanitarian law is being taught in universities throughout the
world.

New means of instant universal communication must gradually lead to the
recognition that we are all inhabitants of one small planet and that we must share
its resources so that all may live in peace and human dignity. Accountability for
the illegal use of force is an indispensable prerequisite. No one should be
immune. Nuremberg pointed the way. The genocide in Rwanda sounded a
belated alarm. Subsequent criminal proceedings under Security Council mandate
and national jurisdictions for similar crimes against humanity were moves in the
right direction. What has been sadly lacking has been the effective enforcement
of the declared goals and aspirations. That is the challenge facing all who believe
in the rule of law. Perfection should not be expected. Only when accountability
for the illegal use of force becomes widely accepted and enforced will the
Nuremberg legacy be complete.









