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The tide is turning towards holding corporations accountable for atrocities. This is true 
with regard to domestic criminal codes, international treaties, and the jurisprudence of 
international criminal tribunals.1 

This might not have been expected back in 2010, when the Second Circuit rejected 
corporate liability under the U.S. Alien Tort Statute on the ground that “customary 
international law has steadfastly rejected the notion of corporate liability for international 
crimes, and no international [criminal] tribunal has ever held a corporation liable for a 
violation of the law of nations.”2 However, this view has not been subsequently endorsed 
by other circuits and the Supreme Court declined to review corporate liability as such in its 
Kiobel judgment.3 In 2014, the Special Tribunal for Lebanon (STL)—for the first time in 
the history of international and hybrid criminal tribunals—dealt with a case involving a 
corporate accused.4 The legal landscape of corporate accountability standards for atrocity 
crimes is increasing dynamically both at the domestic and international level. What, 
however, should be the plausible, appropriate, and effective criminal penalties to be 
imposed on corporations as legal persons?  

The issue is not merely academic, but also of timely practical interest considering the 
recent STL holding in favor of corporate liability; the case involved charges of contempt 
and interference with the administration of justice against a broadcasting company that 
aired the identities of confidential witnesses and failed to remove this information from its 
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website and another third-party web platform, thus violating a STL pre-trial order.5 On 
March 8, 2016, the STL Appeals Panel issued its decision on the Contempt Judge’s effort 
to extract any guidance from international law for corporate criminal liability. While the 
Appeals Judges reaffirmed the existence of corporate criminal liability under international 
law, they held that the corporate officer in charge could not be found guilty on the 
evidence, which avoided the result of finding any corporate liability. Despite this internal 
power struggle at the STL, the general trend towards corporate liability for international 
crimes has been clearly signaled by the Appeals Panel and is expected to continue 
informing that tribunal’s jurisprudence.  

In cases of corporate wrongdoing, there is always the option to hold the individual 
officer responsible within the existing jurisdictional reach of criminal tribunals, including 
most prominently, the ICC. We have seen this in the Media Case where the International 
Criminal Tribunal for Rwanda found media executives guilty of direct and public 
incitement to commit genocide.6 David Scheffer’s essay in this symposium describes the 
prospects of holding individual corporate officers liable for corporate misconduct among 
other options.7 While this is an important starting point, attributing liability merely to the 
individual managers would not be an accurate reflection of blameworthiness when dealing 
with crimes committed through collective corporate action.8 Moreover, mere individual 
criminal prosecution would not lead to the organizational change necessary at the firm level 
to reform corporate policies and structures that have facilitated the commitment of the 
crimes in the first place.9 The literature on organizational behavior has established that 
optimal deterrence and retribution can be achieved by targeting both the responsible 
individual and the firm for criminal liability.10 Imposing criminal penalties on the corporate 
entity itself achieves retribution for the collective action and provides incentives for 
structural change at the firm level. 

Lord Chancellor of England Lord Edward First Baron Thurlow (1731-1806) famously 
stated that corporations as legal fictions under the law have “no body to be kicked.”11 This 
limits the spectrum of available forms of criminal penalties as not all will be equally 
applicable to legal persons, such as imprisonment, or some might require adjustments 
because they were originally designed to punish natural persons. 

In that vein, a significant number of legal systems in Europe have taken a hybrid 
civil/criminal approach to remedies that allows victims to attach civil tort claims for 
monetary damages to the underlying criminal proceedings.12 This so-called ‘partie civile’ 
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procedure could offer a valid remedy option when dealing with corporate perpetrators.13 
However, the underlying core issue of penalties to be imposed on a legal person would 
remain unresolved since, despite being consolidated with a civil action, the criminal 
proceedings remain the principal vehicle upon which the civil action merely piggy-backs.14 
Moreover, as stipulated by their founding documents, international tribunals and the ICC 
are criminal courts for atrocity crimes. Letting these bodies decide on the merits of a civil 
action for damages, which remains an independent action adhering to substantive tort law, 
would thus overextend these bodies’ mandate. This approach would require an amendment 
or protocol to the Rome Statute or even the establishment of a new tribunal, any of which 
would be politically difficult. We have to fundamentally rethink and restructure the 
penalties catalogue at the domestic as well as international level to accommodate 
corporations as legal persons in the realm of international and hybrid criminal tribunals.   

At first glance, criminal fines seem to be the most feasible penalty to impose on 
convicted legal persons since corporations, as creatures of business, are profit-driven and 
thus would be expected to respond to monetary incentives through fines. However, fines 
are not substantially different from compensatory/monetary damages, which can be 
considered a ‘mis-fit’ to right international crimes of vast carnage and magnitude.15 From a 
behavioral perspective, monetary incentives (such as fines) run the risk of commoditizing 
moral values and social norms and thus transforming the underlying relationship of law and 
morality into a mere market exchange.16 Justice for victims as well as deterrence of future 
corporate misconduct seems to be best achieved if criminal fines are paired with other non-
monetary remedies as primary penalties, recognizing that imprisonment is not applicable to 
legal persons. But it would be short-sighted to conceive criminal fines as a legitimate stand-
alone penalty in cases involving atrocity crimes.  

It will require creative thinking that should be informed by lessons from organizational 
behavior to ensure that justice is rendered for the victims while corporate behavior is stirred 
towards compliance with human rights principles. France’s experience and experimentation 
with criminal sanctions for corporations as legal entities provides important insights in that 
regard. France was the first civil law jurisdiction in Europe to adopt corporate criminal 
liability, in 1994,17 and to elaborate a comprehensive catalogue of sanctions tailored 
specifically to when a legal person is the criminal perpetrator.18 French law considers nine 
different deprivations of corporate rights as suitable penalties: dissolution of the 
corporation, ‘judicial surveillance,’ public display and distribution of the sentence, general 
or special confiscation of assets, exclusion from public procurement, and (permanent or 
temporary) closure of one or more of the firm’s establishments that were used to commit 
the crimes.19 Considering the magnitude and severity of atrocity crimes, the closure of 
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involved company establishments, general confiscation of all assets of the company (as 
opposed to a mere special confiscation of assets that were the object or result of the 
criminal offense)20 and, in the most severe cases, the dissolution of the company seem to be 
most appropriate as primary penalties in these cases.  

Lawmakers must specify the precise requirements for some of these penalties, especially 
with regard to the dissolution of the corporation, also commonly referred to as the 
“corporate death penalty,”21 as it is the most severe criminal punishment imposed on a legal 
entity. France22 and Belgium23 allow for a winding-up of the legal person if it was 
established in order to commit the crimes or if the corporation was deliberately diverted 
from its original purpose to pursue the criminal conduct.  

When prosecuting legal persons, it is important to design penalty structures that induce 
compliant behavior in a broader range of corporate operations. A non-monetary sanction 
that has proven particularly promising in the enforcement of the Foreign Corrupt Practices 
Act (FCPA) is the imposition of an independent compliance monitor on the company.24 A 
monitorship is a powerful remedy that has yet not been utilized in international criminal 
law, but can be very effective as it is extremely punitive from a corporate perspective and 
can set the stage for organic change within the company. Unlike the criminal penalty of 
“judicial surveillance,” which is available against legal persons under French law, 
monitorships offer distinct advantages since they can also be imposed on public 
corporations (unlike judicial surveillance). Also, while independent monitors take on the 
role of auditors and advisors (possibly also investigators) to serve as stewards for a culture 
and system of compliance, they would not take control of all corporate activities related to 
the criminal offense as is the case with judicial surveillance. Under this design, 
monitorships would be particularly suited to facilitate change from within the corporation 
whereas judicial surveillance seems to serve a primarily punitive function.  

While individual prosecutions are vital to achieve deterrence—there has been a 
significant increase in the number of individual corporate officers prosecuted for violating 
the FCPA’s anti-bribery and accounting provisions in recent years25—it is equally 
important to address systemic problems in the company that have led to a culture of non-
compliance. To this end, federal prosecutors have increasingly imposed independent 
monitors on corporations as a condition for ending investigations under the FCPA. In fact, 
more than forty percent of all companies that entered into a settlement or plea bargain on 
FCPA charges from 2004 to 2010 had a monitor appointed.26 

Monitorships serve a dual purpose: first, they aim to put in place effective compliance 
structures and second, they aim to promote a corporate culture of integrity. In FCPA 
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enforcement, the appointment of monitors by the prosecution has proven to be a viable 
vehicle to change corporate cultures of non-compliance and address shortcomings in 
compliance procedures and systems at the firm level. Leading legal practitioners on 
compliance monitorships have found that “[fe]w penalties imposed on a corporate criminal 
offender cause as much consternation as do compliance monitors.”27 Examples of 
companies that retained an independent monitor as a condition for settling the charges 
under the FCPA, include major brand names such as Siemens,28 Daimler,29 and Eni.30 The 
U.S. Department of Justice (DOJ) has utilized monitorships not merely for FCPA 
enforcement. In its case against BP,31 the DOJ imposed two independent monitors—a 
process safety monitor and an ethics monitor—on the company as part of the settlement on 
the criminal charges resulting from the Deepwater Horizon oil spill. 

While the experiences with FCPA monitorship provide important lessons for the 
punishment of atrocity crimes against corporate perpetrators, it would be necessary to 
adjust some of the terms, scope, and structuring of monitorships to apply them to the 
international criminal justice system. Thus, while FCPA monitorships are strictly a creation 
of the settlement agreement between the company and the prosecution, 32 it would be hard 
to imagine such a contracts-based approach for human rights compliance monitorships as 
part of prosecution proceedings for atrocity crimes. Rather, a statutory approach would be 
preferable in the realm of atrocities prosecution in order to standardize the requirements 
and codify the latter in the relevant sentencing guidelines of the court. Allowing 
corporations charged with committing the most egregious violations of international law 
subject to a plea bargain would fly in the face of the universal condemnation of these 
crimes by the international community.  

The appointment of monitors can offer an innovative option for non-monetary sanctions 
in the broader context of corporate crime, including corporate involvement in atrocity 
crimes, that can be combined with other forms of sanctions as deemed appropriate. 
Monitors are selected in different ways. Sometimes, the specific monitor is designated by 
the prosecution. In other cases, the selection of the monitor is made in cooperation with the 
respective government, usually giving the relevant agencies veto power on the selection of 
the monitor, and at times even requiring court approval.33 Their primary role is to build a 
robust compliance system and issue recommendations to ensure compliance in the future.  

However, monitors can also take on an investigative function into specific allegations on 
behalf of the agencies.34 The monitor exercises significant control over the company as 
he/she reports to the government, usually on an annual basis for the appointed terms, which 
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can vary, but has often been three years in the context of FCPA enforcement.35 The 
investigative powers of the monitor can be rather extensive and are not confined by its 
mandate as defined by the prosecution. The company is not shielded by an attorney-client 
privilege with the monitor in these cases.36 Monitorships can provide an effective and 
incentive-compatible remedy that extends the reach of international justice far into the 
corporate organization and ascertain what facilitated the involvement in egregious 
violations of international law and human rights in the first place.  

Monitorships can be extremely costly for the company in terms of time and resources 
for fees, staffing, compliance measures, etc.37 The economic costs and the expansive scope 
of the monitor’s powers makes this remedy highly punitive and thus effective to stir 
corporate behavior towards better compliance. The value of an independent human rights 
compliance monitor as a criminal remedy would include follow-through on the admonition, 
“Never again.” Modern-day companies are complex creatures, so one must appreciate that 
it takes the right systems and corporate culture in place to prevent similar violations from 
happening again in the future. Court-installed monitors could help achieve that goal. A 
possible drawback to the use of monitorships as a criminal penalty is that it lacks some of 
the punitive stigma that is associated with other more visible punitive measures, such as 
massive fines, the ban from public procurement, or the closure of company units. 
Monitorships are therefore best understood not as a stand-alone penalty, but as an 
additional measure to facilitate organic change from within the company.  
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