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A great organization is at work which . . . not only employs corrupt
wardens, stupid inspectors, and examining magistrates . . . but
also has at its disposal a judicial hierarchy of high, indeed of the
highest, rank, with an indispensable and numerous retinue of serv-

ants, clerks, police and other assistants, perhaps even hangmen.
— Franz Kafka, The Trialt

This Article provides the first in-depth analysis of the oversight and misunderstanding by
international criminal justice mechanisms of the role that legal professionals and institutions
play in the commission of international crimes. The Article first identifies a particular form
of international crime rooted in domestic structures and institutions. These “crimes of law”
produce systemic violence that extends beyond individual criminal acts. Without a legal
conception of institutional crime, accountability mechanisms fail to address crimes of law,
treating domestic law instead as context. The Article argues that to ensure crimes of law are
addressed, charging specific crimes against humanity, like apartheid and persecution, allows
legal institutions themselves ro become subjects of trial, engaging with structural crimes rooted
in legal institutions. The Article then summarizes cases involving legal professionals, demon-
strating they are treated like military or political actors and rarely prosecuted. The unique
principles of the legal profession create barriers to accountability, resulting in limited attention
to the role of lawyers. The Article argues that legal professionals must be approached as a
special class of perpetrator. Efforts to hold them accountable must appreciate the dynamics of
the legal system, the particularities of the legal profession within it, and the conduct of the
accused in manenvering those dynamics.
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INTRODUCTION

International crimes are often committed not by deviating from the law
but by following it. Behind many atrocities, there is a bill, a memo, or a gavel.
When hundreds of thousands of Soviet nationals were executed or sent to the
Gulags under Stalin during the Great Purge of 1936-1938, many of these sen-
tences were delivered after trials.! When Nazi Germany increasingly repressed
the rights of Jews and other minorities, eventually committing unspeakable

1. Stephanie Decker, The Role of Public Confessions in Show Trials: An Analysis of the Moscow
Show Trials, 32 HisT. Socio. 459, 463 (2019).
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atrocities, it did so behind a matrix of legal decrees and judicial orders con-
joined to the normative German legal system.> When the South African apart-
heid regime subjugated nearly every aspect of Black or colored South African
life, this totalizing system of discrimination, fragmentation, and repression
“required administration, application and interpretation by judges, magistrates,
prosecutors, officials of the Departments of Justice and Law and Order, and
lawyers, both in the academy and the legal profession.” Put best by the United
States Military Tribunal (“USMT?”) in United States v. Altstoetter (“the Justice
case”), at Nuremberg, wherein the United States prosecuted officials from the
German Ministry of Justice, judges, and senior prosecutors, “[tthe dagger of the
assassin was concealed beneath the robe of the jurist.”

Despite the national legal or normative basis behind many of these interna-
tional crimes, few legal professionals have been held accountable, criminally or
otherwise. Legal professionals seemingly present a special case for exemption
from accountability or even removal.’> However, in December 1947, when the
USMT issued its Judgment in the Justice case, it revealed the inner workings
and injustices of the Nazi legal system and its relationship to the political wing
of the Nazi regime. The USMT shed light on the role of legal professionals in
carrying out the crime of persecution on a systemic scale.’

Since the Justice case, prosecutions of legal professionals, particularly for sys-
temic crimes rooted in the structures of legal institutions, have been strikingly
rare. There have been some trials for specific instances involving the war crime
of sentencing without due process, but only recently have we seen account-
ability for more pervasive crimes. For instance, Argentina has initiated pro-
ceedings against legal professionals who perpetrated or were complicit in mass
human rights abuses during Argentina’s dictatorship from 1976 to 1983. More
recently, the rare opportunity has arisen again—this time at the International
Criminal Court (“ICC”). On January 23, 2025, the ICC Prosecutor requested an
arrest warrant in the situation of Afghanistan for Abdul Hakim Haqqani, Chief
Justice of the Supreme Court of Afghanistan, for the crime against humanity of

2. ERNST FRAENKEL, THE DUAL STATE: A CONTRIBUTION TO THE THEORY OF DICTATOR-
SHIP 3—6 (Edward Shils trans., Oxford University Press 2010) (1941).

3. DaviD DYZENHAUS, JUDGING THE JUDGES, JUDGING OURSELVES: TRUTH, RECONCILIA-
TION AND THE APARTHEID LEGAL ORDER 27 (1998).

4. United States v. Altstoetter, Case No. 3, 3 T.W.C. 984 (1948), Opinion and Judgment,
985 (U.S. Mil. Trib. Dec. 4, 1947).

5. DYZENHAUS, supra note 3, at 21.

6. See generally U.S. v. Altstoetter, 3 T.W.C. at 984.

7. PABLO GABRIEL SALINAS, THE FEDERAL JUDICIARY IN THE Dock 1, 6 (2016) (on file
with author); see a/so Cimara Nacional de Casacién Penal [CNCP} [National Court of Appeal
on Criminal Matters}, sala IV, 5/9/2019, “Petra Recabarren, Guillermo Max y otros s/recurso de
casacién,” No. FMZ 97000076/2012/TO1/4/CFC1 (Arg.).
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persecution.® The application marks the first attempt at an international court
or tribunal to prosecute a sitting judge.

Due to the rarity of these cases, there is a significant gap in the literature
and jurisprudence on the crimes of legal professionals, and the ICC therefore
faces several preliminary questions. Why have there been so few prosecutions
of legal professionals for international crimes? Who exactly is responsible, and
for what violence? Is there a difference between ordering a murder with a baton
as opposed to a gavel? What are the complexities and challenges in holding
legal professionals accountable for international crimes, and how may these
complexities and challenges be addressed within the bounds of existing inter-
national criminal law mechanisms?

While helpful, the scarce academic work and caselaw on the subject stop
short at addressing these questions comprehensively in the field of international
criminal law. Existing literature addresses only specific case studies, specific
legal actors, or focuses on conceptions within domestic criminal law. David
Dyzenhaus’s seminal 1998 book, Judging the Judges, Judging Ourselves: Truth,
Reconciliation and the Apartheid Legal Order, based on his observations and experi-
ences at the South African Truth and Reconciliation Commission’s (‘SATRC”)
Legal Hearing in 1997, was one of the first to dissect the parameters of a
specific case of an institutional crime of law and the judges responsible for it.
Dyzenhaus theorizes how judges and legal systems can actively enable systemic
injustice through ordinary law while also claiming fidelity to law? He also
offers a glimpse into some of the excuses and justifications of South African
judges, based in the particularities of the judge’s profession, that act as shields
to responsibility.!”

Dyzenhaus’s book no doubt laid some of the foundation for Claudia Carde-
nas et al.’s 2025 edited volume, Transitional Justice and the Criminal Responsibility
of Judges, with case studies on German, Argentine, Chilean, and other jurisdic-
tions. The various contributing essays within the volume again portray the role
of judges in state criminality and briefly address some of the liability issues
that have come up in the authors’ various jurisdictions when addressing past
judicial complicity in both domestic crimes and misconduct, as well as inter-
national crimes.!!

One of the most comprehensive case studies on the role and responsibility of
the judiciary in the crimes and conduct of an authoritarian regime is the 2015

8. See Prosecution’s Application Under Article 58 for a Warrant of Arrest Against Abdul
Hakim Haqqani, Situation in the Islamic Republic of Afghanistan, Pre-Trial Chamber, ICC-
02/17-225-Red (Jan. 23, 2025) {hereinafter HAQQANI APPLICATION}].

9. DYZENHAUS, supra note 3, at 13—15.

10. Id. at 90, 123, 136-37.
11.  See generally TRANSITIONAL JUSTICE AND THE CRIMINAL RESPONSIBILITY OF JUDGES
(Claudia Cérdenas et al. eds., 2025) [hereinafter TRANSITIONAL JUSTICE}.
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Argentine book Usted también, doctor? Complicidad de jueces, fiscales y abogados
durante la dictadura {You Too, Doctor? The Complicity of Judges, Prosecutors, and
Lawyers During the Dictatorshipl, edited by Juan Pablo Bohoslavsky. The con-
tributing authors explain at length how legal professionals, not only judges,
contributed to, facilitated, or resisted the Argentine dictatorial regime.'> The
book was published before the final appellate decision in Recabarren et al., also
known as the “Megacansa Mendoza” case, in which an Argentine court convicted
former judges Rolando Carrizo and Luis Miret, former official public defender
Guillermo Petra Recabarren, and former prosecutor Otilio Romano for crimes
against humanity.” In this case, for the first time in decades, the systemic
actions of a judiciary were put on trial, and Bohoslavsky’s volume lays such
actions out in detail. Other pieces have engaged in further case studies on the
role and criminal contributions of certain legal systems, namely with respect to
Nazi Germany and its occupied territories.'

Outside the focus on the judiciary, Lavinia Parsi’s 2024 article on state legal
advisors as aiders and abettors of international crimes poses the question: How
can state legal advisors who add a seal of legitimacy to international humanitar-
ian law violations be held accountable?”” She finds that existing international
criminal law can, namely through the mode of liability of aiding and abet-
ting, adequately capture the conduct of legal advisors who justify and construct
legal narratives to contribute to international crimes committed by military
and political actors.'®

However, little attention has been paid to breaking down the basis and
nature of individual criminal responsibility and potential defenses of #// types
of legal professionals for structural “crimes of law”—that is, international crimes
for which the conduct of the individual is criminalized only by virtue of their
relationship to a legal structure whose norms or mechanisms are seen as unjust.
As argued below, crimes are not always ostensibly committed by military and
political actors. Rather, certain types of international crimes can be committed

12. (USTED TAMBIEN, DOCTOR? COMPLICIDAD DE JUECES, FISCALES Y ABOGADOS DURANTE
LA DICTADURA [YOU Too, DocTOr? THE COMPLICITY OF JUDGES, PROSECUTORS, AND LAW-
YERS DURING THE DICTATORSHIP} 33-39 (Juan Pablo Bohoslavsky ed., 2015) [hereinafter
¢USTED TAMBIEN, DOCTOR?}.

13, See generally Cimara Nacional de Casacién Penal {CNCP} [National Court of Appeal on
Criminal Matters}, sala IV, 5/9/2019, “Petra Recabarren, Guillermo Max y otros s/recurso de
casacién,” No. FMZ 97000076/2012/TO1/4/CFC1 (Arg.).

14. See, e.g., ALAN STEINWEIS & ROBERT RACHLIN, THE Law IN Nazl GERMANY: IDEOL-
0GY, OPPORTUNISM, AND THE PERVERSION OF JUSTICE (2013); Leora Bilsky & Rachel Klags-
brun, The Desk Perpetrator, the Expert Witness, and the Role of Law: The Trial of Arthur Greiser, 27
J. GENOCIDE RscH. 1, 1 (2025).

15. Lavinia Parsi, Fabricated Legality: The Role of Legal Advisers in the Commission of Interna-
tional Crimes, 22 J. INT'L CRIM. JUST. 19, 20 (2024).

16. Id. at 32-39.
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by legal actors as principals and stem from the very law the actors maintain.
This is a different context from that of Parsi’s article. Though not mutually
exclusive, there is a difference between legal advisors acting as pawns of mili-
tary and political actors to skew particular acts or policies that violate inter-
national humanitarian law as opposed to other legal professionals who create,
maintain, and adjudicate systems of law that engrain structural international
crimes like apartheid.

This Article seeks to fill this gap in the literature by answering the above
questions and explaining why the roles of legal professionals in international
crimes are overlooked and misunderstood. The reasons for this reality stem
from two fundamental issues: (1) international criminal law’s uncomfortable
relationship with judging legal systems and institutional crime; and (2) the
principles and particularities of the legal profession that arise when individual
legal professionals find themselves on trial.

First, international legal mechanisms problematically treat the law as back-
ground or context instead of placing it at the forefront of accountability efforts
or trials. Although international criminal law mechanisms often neglect the
institutional dimensions of crime in general, criminal legal structures expose
this shortcoming with particular clarity and raise unique challenges. Failure to
place the law itself at the center of the trial fails to recognize the fundamentally
institutional and systemic nature of crimes of law. As argued below, rather
than prosecuting only the war crime of sentencing without due process, the
systemic injustices of crimes of law committed through legal professionals may
be brought out most clearly within the existing limits of international criminal
law by charging certain structural crimes against humanity. Certain crimes,
such as apartheid and persecution, permit courts to place law at the center of
the trial and focus on the legal professional’s relationship to it, thus allowing
the court to recognize the criminal nature of the law and address the particular
dynamics of the legal institution and the legal professional’s responsibility in
upholding or advancing it.

Second, holding legal professionals accountable for international crimes is
highly limited due to the specific issues that arise from the priorities of inter-
national criminal law and the realm of the legal profession. Legal professionals
involved in international crimes have been lustrated and reprimanded under
professional responsibility regimes but are rarely held criminally responsible.
When they are held criminally responsible, they are tried like political or mili-
tary actors rather than legal actors, and their crimes are normally limited to
passive and discreet individual acts without appreciating and delineating the
various roles and contributions of legal actors in the commission of interna-
tional crimes. This Article explains why these accountability efforts are limited
as such. For legal professionals, just as the law may be wielded as a sword in
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committing international crimes, it may also be used as a shield to protect
from any kind of criminal responsibility. Accordingly, the issues that arise
when it comes to prosecuting legal professionals not only include complexities
stemming from orientalist visions of accountability, trying “desk perpetrators,”
and individualizing institutional crime, but also from complexities rooted in
notions of legal positivism, the duty to resist, judicial independence, the prin-
ciple of complementarity, the status of legal professionals in society, feasibility,
and so on.

The degree of responsibility of legal professionals—whether as civil servants,
judges, prosecutors, or private lawyers—can only be determined upon address-
ing a plethora of legal defenses stemming from these complexities, rendering
the importance of placing the legal institution at the center of the trial all the
more crucial. International criminal law has differentiated approaches based
on the hierarchy of actors prosecuted, but it fails to differentiate its frameworks
based on the #ypes of actors. In this vein, the Article argues that we need a bet-
ter attuned regime of international criminal law to address the crimes of legal
professionals.

Put simply, the Article makes two overarching arguments to rectify the lim-
ited accountability of legal professions in both number and scope: First, crimes
of law are ultimately rooted in legal institutions, and to overcome international
criminal law’s treatment of them as merely context, the charging of particular
crimes against humanity is best suited to address institutional criminality and
the structural effects of these crimes of law. Second, when individual crimi-
nal responsibility is brought into the fold, a variety of legal professionals are
shielded by the characteristics and principles of the legal profession. To over-
come this, international criminal law tries them as military and political actors
when their role and culpability is significantly more nuanced. Accordingly, just
as international criminal law adapts to the hierarchy of perpetrators, it must
adapt to the particularities of legal professionals as a specific type of perpetrator
within a legal institutional framework that must be brought to the forefront
of the trial.

To that end, this Article proceeds in three parts. Part I develops the first
overarching argument by identifying international criminal law’s difficult rela-
tionship with institutional crime and the notion of judging law itself. This
Part furthers the argument of placing law at the center of the trial within
existing international criminal law rules and mechanisms. Part IT develops the
second overarching argument by identifying the limited number and scope of
accountability efforts for legal professionals. It identifies that a broad range
of legal professionals may be perpetrators of atrocity crimes but are normally
only ever held accountable as military or political actors. This Part then reveals
the above-mentioned nuances of the legal profession that arise when we bring
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the prospect of international criminal accountability into the fold. It addresses
whether we should constrain these legal defenses and how we must better
attune international criminal law to the unique dynamics of crimes of law.
Finally, Part III takes a step back to situate the importance of this analysis. It
asks: Why should it matter to hold legal professionals accountable for interna-
tional crimes? The goals of international criminal law and transitional justice
provide several justifications.

I. PUTTING LEGAL SYSTEMS ON TRIAL

What normally constitutes the conduct of a crime of law is not the actions
of a lawyer gone rogue but of a lawyer doing what they are meant to do under
the rules of a legal system. Their conduct is criminalized only by virtue of their
connection to a collective legal institution. This reality sits uncomfortably in
international criminal law, which tends to treat legal institutions as mere con-
text, if at all. This Part first identifies and elaborates on the institutional nature
of crimes of law as distinct “state crimes.” Second, it explains the issues that
arise in respect of international criminal law’s systemic neglect of both recog-
nizing the importance of law in the commission of atrocities and bringing the
law itself on trial as an institution. Finally, it suggests a way to bring out the
institutional criminality of law itself within the limits of existing international
criminal law mechanisms and rules. Namely, systemic crimes of law can be
brought out more accurately by charging particular crimes against humanity
that may address the root structures of mass human rights abuses.

A.  The Issue: Crimes of Law as Institutional Crimes

What renders the legal professional’s actions criminal is their connection to
a legal order whose very functions and purposes are unjust. In this vein, while
institutional or state criminality is unrecognized in international criminal law,
various commissions and some trials have directly or indirectly expressed the
criminality of the legal order as an institution. For example, Peru’s Truth and
Reconciliation Commission concluded that the judicial system as a whole was
co-responsible for the mass human rights violations during Peru’s two decades
of armed conflict in the 1980s and 1990s.”7 Likewise, in South Africa, while no
criminal trials were conducted against legal professionals, the SATRC held a
“Legal Hearing” in 1997, wherein the SATRC sought to identify the role of the
judiciary and legal professionals in establishing and maintaining the legal order

17. Truth and Reconciliation Commission of Perd, Final Report, Vol. 111, at 279-82 (Aug.
2003).
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throughout apartheid rule in South Africa. In the Legal Hearing, “law found
itself before a tribunal.”®

These crimes of legal institutions vary widely in terms of their structure and
purposes. The employment of legal systems as part of an institutional matrix
allows states and non-state actors to bolster efficiency and legitimacy, making
it easier to commit international crimes while maintaining a level of support
internally or externally. Most legal systems that regularly commit international
crimes operate somewhere between pure arbitrary political will and a function-
ing and independent legal system. One reason for this may be to appear like a
democracy and retain a veneer of external legitimacy, as has been argued with
respect to Israeli and South African apartheid.”

Alternatively, making significant use of the legal institutions may be to
retain the support of a state’s own nationals or to provide some form of osten-
sive legitimacy to state actions. Upholding a system of law, however superfi-
cially, was crucial in the Argentine dictatorship’s strategy to bolster its public
image during the Dirty War, for instance.® Courts are also particularly use-
ful in presenting some veneer of procedure in the fascist suppression of dis-
sent. The United Nations (“U.N.”) Group of Independent Experts on Belarus
have described how the “[wlidespread use of vague legal definitions and unpre-
dictable, often abusive, interpretations, as well as closed trials, have allowed
Belarusian authorities to misuse and instrumentalize counter-extremism and
national security legislation not only to stifle critics but also to punish and
endanger their defense lawyers.”” In the United States, similar developments
in the instrumentalization of so-called counter-extremism laws have allowed
the Trump Administration to suppress dissent under the facade of law while
bolstering support from those on the far-right.??

Hiding behind the law may also be for the purpose of appearing like a
functioning state. Laws and courts, as such, are considered a crucial component
of any state’s government. The development of courts and institutions of law
in transitional circumstances may be seen as a state-building function, as the

18. DYZENHAUS, supra note 3, at 182.

19. JoHN DUGARD, HUMAN RIGHTS AND THE SOUTH AFRICAN LEGAL ORDER 279 (1978).
See generally MICHAEL SFARD, THE WALL AND THE GATE, ISRAEL, PALESTINE, AND THE LEGAL
BATTLE FOR HUMAN RIGHTS (2018).

20. Juan Pablo Bohoslavsky, Entre complicidad militante, complacencia banal y valiente independ-
encia {Between Militant Complicity, Banal Complacency, and Courageous Independence}, in ;USTED
TAMBIEN, DOCTOR?, supra note 12, at 21, 25.

21. U.N. Human Rights Council, Closing the Accountability Gap for Human Rights Violations
and Related Crimes in Belarus: Report of the Group of Independent Experts on the Situation of Human
Rights in Belarus, § 55, U.N. Doc. A/HRC/60/CRP.1 (Sept. 4, 2025).

22.  President Trump’s First 100 Days: Attacks on Human Rights, Cruelty and Chaos, AMNESTY
INT'L (Apr. 30, 2025), https://www.amnesty.org/en/latest/news/2025/04/president-trumps-first-
100-days-attacks-on-human-rights/ [https:/perma.cc/PVW3-CUF3].
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ICC’s Office of the Prosecutor (“OTP”) argued in respect of Afghanistan, where
the “ministries at least partly functioned as a device to present the Taliban like
other national governments.”” In doing so, the Taliban regime attempts to
maintain the image of both a functioning state and a legitimate legal system.

Alternatively, groups that regularly commit international crimes may also
use legal and quasi-legal structures to fill a gap in governance or offer an alter-
native to a former or concurrent regime. The widespread use of people’s courts
by revolutionary movements may demonstrate this rationale. It has also been
illustrated by extremist religious armed groups when gaining control of terri-
tory within a state. For example, Ansar Dine engaged in state building in Mali,
offering an alternative legal system to that of the state government.*

The use of law to commit state crimes may also be part of an effort to
operate more efficiently, demonstrated particularly by the usage of military
tribunals in occupations and armed conflicts. The unjust execution of pris-
oners of war following faulty trials and rulings commissioned by Japanese
judges demonstrates the widespread use of unjust military legal systems in
World War II (“WWII”).> The employment of mass trials without any real
judicial guarantees has also served as a procedure for efficient executions or
forced disappearances under some kind of legal cover. For example, the mass
Moscow trials in the 1930s of Trotskyists led to numerous executions following
proceedings in which public confessions were used to demonstrate guilt, even
though these confessions were coerced.?®

A frequent and crucial product of institutional crimes committed through
a legal system is the all-encompassing effect of the law in the form of extraor-
dinary and ordinary violence. To date, the few trials against legal profession-
als for international crimes have mostly concerned sentencing without judicial
guarantees in a criminal process that leads to extraordinary violence, namely
visible and concisely defined violence such as torture and executions.” This is
a highly limited understanding of the role of legal professionals in the state
violence that exists as part of the fabric of daily existence: “ordinary” violence.
Law may subjugate populations in virtually every aspect of life, from zon-
ing and property laws to family law and education frameworks. In Apartheid
South Africa, “humiliation . . . was enshrined in the law of the land,” with less
visible and fundamental policies directed at separate development and racial

23. Haqqani Application, szpra note 8, § 25.

24. Prosecutor v. Al Hassan Ag Abdoul Aziz, ICC-01/12-01/18, Trial Judgment, § 596
(June 26, 2024).

25.  See generally United States v. Isayama, 5 TW.C. 60 (U.S. Mil. Comm’n, Shanghai, July 25,
1946).

26. Decker, supra note 1, at 460.

27. DYZENHAUS, supra note 3, at 6.
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domination as an end goal.?® However, apartheid’s “Grand Design,”* directed
at this separate development and racial domination, was largely overshadowed
by these more visible crimes (or “petty apartheid”) from the international com-
munity’s perspective.’’ To address the role and effect of such crimes committed
through a vast matrix of legal institutions and norms, we must understand that
its violence takes many forms, extended through systemic violence and both
extraordinary and ordinary crimes.

Institutional criminality may sometimes be referred to, extra-legally, as state
or institutional crime. These are systemic actions ostensibly committed by a
state or a non-state political entity, and simultaneously, in the name of the state
or non-state political entity’' These crimes are understood more as a structure
than an event and are committed, as it is perceived, by programs or institutions
rather than individuals.?> What makes these crimes distinct is not the number
of perpetrators but their place in relation to institutions.

There are several characteristics particular to institutional crime that sepa-
rate it from other crimes. First, the use of state resources, such as court systems
and law enforcement institutions, enables human rights abuses on a massive,
systemic scale.”® Illustrating this, the Justice case at Nuremberg expressed the
state criminality of the Nazi legal order and its far-reaching system of subjuga-
tion through the use of laws, decrees, judges, enforcers, and so on.** Second,
these crimes are committed in the name of the state or in the pursuit of nation-
building,” often as a forced redefining of the nation itself. For instance, Ansar
Dine and Al-Qaeda in the Islamic Maghreb (“AQIM”), a former extremist reli-
gious group in Mali, sought to set up a far-reaching Islamic Court system
in Timbuktu to impose their own re-defined regime and system in Mali.
Finally, state crime is committed through the state’s institutions pursuant to
a state policy”” It is perpetrated across the judiciary, the legislature, and the
executive, as well as through religious and corporate collaborators of non-state
origins. Such a reality can be found in colonial governance throughout history.

28. Id. at 26; Eric Louw, THE RISE, FALL, AND LEGACY OF APARTHEID 82 (2004).

29. DUGARD, supra note 19, at 97.

30. Louw, supra note 28, at 82.

31. JENNIFER BALINT, GENOCIDE, STATE CRIME AND THE LAw: IN THE NAME OF THE
STATE 14 (2011).

32. Id. at 14.

33. Id. at 15.

34. United States v. Altstoetter, Case No. 3, 3 T.W.C. 984 (1948), Opinion and Judgment,
1062 (U.S. Mil. Trib. Dec. 4, 1947).

35. BALINT, supra note 31, at 15.

36. Prosecutor v. Al Hassan Ag Abdoul Aziz, ICC-01/12-01/18, Trial Judgment, § 596
(June 26, 2024).

37. BALINT, supra note 31, at 26.
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With these features, state crime may take different forms, although they are all
rooted in an entity’s structures and institutions.’®

Although institutional crime differs in motive and design, it incurs a broad
spectrum of institutional responsibility not usually found within the mecha-
nisms of criminal trials and commissions focused on individualized agency-
based responsibility.®

B.  The Reasons: Neglecting Crimes of Law and Legal Institutions

To directly address the role and criminality of law and its institutions as
a state crime, international criminal law faces two overarching conceptual
and institutional barriers. First, international criminal law mechanisms tend
to neglect the very existence of law, let alone its role, in the commission of
international crimes. Second, international criminal law hyper-individualizes
responsibility, focusing on individual agency rather than the institutionalized
commission of crimes. These two overarching barriers work in tandem to both
prevent and limit the recognition and accountability of legal institutions for
the commission of international crimes. As a result, the few prosecutions of
legal professionals for international crimes have predominantly been limited to
immediate extraordinary crimes.

1. Law and Lawlessness

Often, in situations where international crimes are committed, there is a
narrative that the criminal conduct was committed in a situation of perverted
law or outside the bounds of a legal institution. Scholars and international legal
institutions have long envisaged the commission of international crimes in a
state of “lawlessness” in its different manifestations. The former prosecutor of
the Special Court for Sierra Leone opined that “[tthe real threat to humanity
on several levels is bred in the fields of lawlessness in the third world.™ Simi-
lar assumptions have been made regarding the hallmark of the legal system
in Nazi Germany.” However, law indeed exists in the Global South, in war
and revolution, and in colonial rule and severe repression. If the existence of
legal institutions is denied, however heinous they may be, their central role is
ignored; the rules-based system that facilitates and enables atrocities is over-
looked, thereby yielding only an isolated and incomplete justice.
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a. Law in the Global South and Colonial Zones

International legal mechanisms have followed a vision of selective recogni-
tion of law. Where there are atrocities in the Global North, the law is often seen
as a perverted or corrupted context.”? In the Global South, where international
criminal law is predominantly applied, the presence of law may be ignored
altogether by accountability mechanisms.® As coined by Boaventura de Sousa
Santos, this may reflect the “abyssal thinking” of the colonial divide that places
certain populations and legal orders beyond the realm of law and reason.* In
other words, the structures of Western legal systems embedded within interna-
tional criminal law institutions are heavily informed by orientalist and abyssal
thinking, whereby there exists a line between the land of law, where there is
reason and humanity, and the land of the lawlessness, where wrongs are inevi-
table and outside the realm of rational concern.”

Yet, depending on one’s conception of it, law is not a placeless principle,
and it may exist wherever there is society.*® The Western conception of a legal
order,” which dominates international criminal law mechanisms, sits uncom-
fortably with alternative procedures and substantive law. For instance, in some
legal orders, where there is no civil code and law is transmitted orally through
stories or otherwise, law is presumed absent because it is unwritten.”® It is
erased by the principle of legality, and the relevance of unwritten customary
law is downplayed altogether.” Western legal institutions place particular focus
on procedural rights, and any legal institution that follows alternative proce-
dures is again treated irregularly.

Illustrating a form of this abyssal thinking is the ICC Trial Chamber’s com-
mentary and treatment of the legal system of Ansar Dine and AQIM-controlled
Timbuktu in the 2010s. In A/ Hassan, the facts and issues largely concerned
the contributions of Al Hassan to the conduct and objectives of the Islamic
Court system in Timbuktu imposed by and under the interpretation of Ansar
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Dine and AQIM.”® In its Judgment, the ICC Trial Chamber explicitly avoided
engaging with Islamic law as a diverse and contested legal order, neglected how
its all-encompassing religious characteristic renders it unique, and did not seri-
ously engage with or consider the views of experts and community members
on interpretations of Islamic law.’! Instead, in determining whether the Islamic
Court was a “regularly constituted court” for the purposes of the war crime of
sentencing or execution without due process, the Chamber focused merely on
the absence of Western-defined conceptions of independence and impartiality.”
The Court ignored the legal pluralist approach to the Islamic Court as advo-
cated by the defense and commentators.>> While the crimes of Ansar Dine were
heinous, the Chamber’s failure to engage with the dynamic system of law that
made these crimes possible from a legal pluralist approach reflects the abyssal
thinking of international criminal law: Law exists only where Western norms

do.
b. Law in War, Revolution, and Severe Repression

International crimes are normally thought to be committed at the peripher-
ies of legal institutions, often in times of upheaval and severe repression, where
legal norms cannot reach. Yet, what the legal orders of, for instance, Nazi Ger-
many have taught us is that atrocities can be committed in furtherance of law
and order within war, revolution, and severe repression. Again, ignoring this
fact neglects the role that legal institutions play.

In the context of armed conflicts, the provision and implementation of legal
institutions that facilitate grave breaches of international humanitarian law
takes several forms. First, state and non-state militaries often produce manu-
als regulating their own rules of engagement, disciplinary action, and their
own approach to the adherence of international humanitarian law.>* Such rules
and policies, whether produced in a manual or otherwise, may just as easily
facilitate the violation of international humanitarian law as they may facili-
tate compliance.” For instance, the Forces Patriotiques pour la Libévation du Congo

50. See generally Prosecutor v. Al Hassan Ag Abdoul Aziz, ICC-01/12-01/18, Trial Judgment,
q 596 (June 26, 2024).

51. Id. at § 1500.

52. Id. at 9 1176-1178, 1500-1515.

53. Third Corrigendum to Final Defence Brief, Prosecutor v. Al Hassan Ag Abdoul Aziz,
ICC-01/12-01/18, qq 355, 362 (Aug. 4, 2023); Prosecutor v. Al Hassan Ag Abdoul Aziz, ICC-
01/12-01/18, Separate and Partly Dissenting Opinion of Judge Tomoko Akane, § 77 (June 26,
2024); see also Mohamed Badar, Lega/ Pluralism, Cultural Defenses, and the Islamic Legal Tradition,
59 Tex. INT'L L. J. 245, 274 (2024).

54. For an example of such manuals, see generally CANADIAN DEPARTMENT OF NATIONAL
DEFENCE, LAW OF ARMED CONFLICT AT THE OPERATIONAL AND TACTICAL LEVELS (2001).

55. See, e.g., Parsi, supra note 15, at 23, 27-28.



2026 / Crimes of Law 383

[Patriotic Forces for the Liberation of Congo} were found to have employed an
“enlistment policy” to accept child soldiers who “voluntarily” entered its ranks,
thus paving the way for allegations of violating the prohibition against recruit-
ing child soldiers.’® Moreover, armed forces also employ the law in proceedings
against prisoners and detainees in a way that may constitute grave breaches of
the 1949 Geneva Conventions or violations of the laws of war’’ In 1942, the
Supreme Commander of the Japanese Forces in China issued Military Order
No. 4, which essentially facilitated capital punishment for enemy airmen who
bombed, strafed, or otherwise attacked non-military targets.>® Under this law,
many attacks, regardless of targeting civilians or not, were interpreted as crimi-
nal, and at least 132 Allied airmen were executed following trials. Finally,
state actors may commit crimes through the laws and policies that they enact
to administer occupations. For instance, Israel’s legislation and enforcement of
a system of rules in its occupation of the West Bank has been widely alleged to
constitute the crime of apartheid, including by facilitating inhumane acts such
as the restriction of movement, land expropriation, forcible transfer of popula-
tions, denials of residency and nationality, and mass deprivation of civil and due
process rights.®® In such forms, military legal institutions play a crucial role in
facilitating the commission of international crimes in armed conflict.

Law also plays a crucial role in both repressing and progressing revolutions
in a way that may constitute or facilitate international crimes. To suppress
revolution, states use the law, often pursuant to declarations of states of emer-
gency, to justify violence. They adopt legislation to insert law into a vast system
combining judicial repression by the courts and administrative repression by
security forces. For example, the judicial repression of Algerian nationalists
under French control in the 1950s and 1960s has been largely characterized as
a marriage between the political administrators and military to make justice
an instrument of repression.® Executions and torture following trials became
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routine, and “the judge emerges beyond criticism because he is imbued with
legality.”®

In response, revolution is an “exit from the social order that power has
enshrined in the name of law, stability, public interest, and the greater good”®
and an entrance into a new order of law. Yet, these new orders too may become
instilled with cruelty in attempts to ensure the control of new power over ter-
ritory and populations. There is a growing plethora of non-state armed groups
that seek to provide alternative legal institutions to those provided by the state,
yet ultimately use the new order to repress its own members and populations.®*
For example, as indicated in the universal jurisdiction prosecution against
Haisam Sakhanh in Sweden, several courts were established by rebel groups
during the Syrian Civil War to consolidate control and fill the vacuum of law
left by the former Syrian legal system.® However, in these processes, opponents
were punished with death for merely participating in hostilities.®

Finally, analyzing legal institutions is even crucial in those jurisdictions
where power is so centralized in political authority that they appear irrelevant.
Indeed, scholars, if not justice, “may have suffered from the erroneous percep-
tion that the law did not matter in Germany during the Nazi period.”” In Ernst
Fraenkel’s 1941 book on the “dual state,” he depicted two parallel spheres of
authority in Nazi Germany, the normative and prerogative state.®® The former
was governed by law, legal norms, and regular administrative procedures while
the latter was governed by arbitrary power vested in the Nazi regime. Fraenkel
argued that these spheres co-existed with and depended upon each other to
preserve a social order based on the appearance of some vestige of legitimacy
while allowing for totalitarian control.”” The theory illustrates the basis for how
regimes retain formal legal structures while simultaneously wielding despotic
power. It is within this synthesis of law and arbitrary power in Germany that
violations of race and political dissent laws “did not automatically lead to a con-
centration camp.”’ Rather, at first, transgressors were indicted in courts. Only
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over time did the Gestapo bypass the regular courts in favor of administrative
“preventive detention.””" Accordingly, even in the most repressive regimes, law
exists—it is not for international criminal law to preclude its relevance.

2. Institutional Crime in International Criminal Law

The second overarching barrier to putting the legal institution at the center
of the trial stems from a much broader issue in international criminal law:
State or institutional crime is a concept unrecognized in existing international
criminal law mechanisms. This issue prevents the full recognition of both the
role of legal institutions in the commission of international crimes as well as the
far-reaching systemic violence that unjust legal institutions facilitate.

a.  Limited Recognition of the Role and Responsibility of Institutions

One of the most basic founding principles of modern international criminal
law is that “crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such crimes
can the provisions of international law be enforced.””” Indeed, international
criminal law has in many ways been built to counter notions of guilt by associa-
tion and collective punishment, which has also ensured that individuals cannot
hide behind a collective to enjoy impunity. Since the Nuremberg and Tokyo
trials, international criminal tribunals have cemented this principle of indi-
vidualization, helping to ensure that state criminality remains a criminological
concept and no more.”” In doing so, international criminal mechanisms have
treated the law as context rather than criminal.

The individualization of international criminal law often undermines
expressing the collective nature of international crimes and risks apportion-
ing blame inadequately or unfairly. First, international criminal law mecha-
nisms have been criticized as being overambitious in delineating mass systems
of crime into individual guilt and responsibility. In doing so, international
criminal law fails to appreciate the real collective and institutional dynamics of
crimes, cosmetically breaking down complex institutional relationships based
on norms and behavior into the language of guilt and innocence.™ In doing so,
international criminal law often makes the collective a background character
rather than bringing it to the forefront and analyzing its complexity, role, and
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responsibility.” This tension brings to light a broader challenge within inter-
national criminal law: the effort to translate complex, collective, and multi-
dimensional atrocities into the legal frameworks of criminal law systems that
generally focus on individual guilt.”® The misrepresentation of state crime has
effects much beyond that of the trial itself, particularly when decisions are
relied on for their historical accounting and truth-telling purposes.””

Second, by portraying the individual in overly simplistic terms, interna-
tional criminal law raises issues of fairness, fair labeling, and proportionality
with respect to the individual’s relationship to the collective. It risks hold-
ing individuals accountable for violations of the collective that transcend their
personal contributions or actions.” For example, for crimes against humanity,
it is irrelevant whether the accused specifically intended to target the civilian
population or their immediate victim.”® Yet, they are held responsible for their
acts as part of a broader attack. While such crimes can only be fully under-
stood within the collective context in which they occur, their responsibility is
individualized. In effect, the boundary between liability for a specific act and
for participation in an entire campaign of criminality becomes blurred. This is
a criticism raised in respect of the trial of Al Hassan, who, as a police officer,
was made the poster boy of the Islamic Court system. In her Separate Opin-
ion, Judge Akane departed with the Majority in respect of Al Hassan’s convic-
tions under certain crimes and criticized the Majority because “the reasoning
adopted implies that Mr Al Hassan is responsible for all acts committed by
Ansar Dine/AQIM in Timbuktu.”®

Conversely, the other issue that arises from individualizing the criminality
of a collective is that it may implicitly attribute a collective innocence to the
rest of society. Analyzing, within the context of a successful prosecution, the
acts and decisions of individuals accused of international crimes, will normally
produce a narrative that such decisions and acts are tremendously divergent
from that of wider society. They do, after all, amount to international crimes.
However, are they truly so tremendously deviant from those acts and decisions
of their associates and the larger machinery of the institutions to which they
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belonged?$' Criminal trials, focusing on the individual, normally stop inquests
into such a question when there exists enough evidence to convict, even if a
co-perpetration mode of liability is advanced. Further inquest may reveal that
such acts would not have been considered criminal at all, but rather normal, in
certain situations of systemic institutional crime (for example, apartheid South
Africa).> We are then left without a narrative of the structures of the institu-
tion that bore the convicted individual. From a transitional justice perspective,
the process unduly focuses on the punishment of individuals rather than look-
ing into the causes and structures of a system of crime.®

As a result, some may argue that the best way to respond to state criminality
is to look outside of international criminal law. Indeed, international criminal
law may even divert attention away from other avenues to address mass human
rights abuses.®® Other avenues that may work in tandem with international
criminal law processes or separately could include truth commissions, public
inquiries, or mechanisms to apportion state responsibility, among others.®

To respond to the collective nature of international crimes, tribunals pro-
vide for a wide variety of secondary and participatory liabilities in addition to
using forms of liability that attribute responsibility to military and civilian
commanders for the crimes committed by subordinates.®® Often, the degree of
culpability depends on the structural or hierarchical relationship to the crime
rather than the physical proximity or perpetration of it.¥” However, while the
mode of liability may accept the existence of a collective body in the back-
ground, it does not find it criminal per se; rather, it may at most indirectly
express it. Given these limitations of international criminal law in respect
of recognizing state crime, one of the most important strengths of trials has
become the legal expressivism—that is, the function of international criminal
law that transmits didactic messages regarding moral culpability, stigmatiza-
tion, condemnation of certain behaviors, and the establishment of narratives
in decisions®*—used to label conduct and organizational structures as morally
wrong in one way or another.®
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In practice, this labeling has been only rarely expressed in trials where legal
institutions have played a prevalent role. The prosecutor in the 1946 trial of
Arthur Greiser before the Polish Supreme National Tribunal for genocide rec-
onciled with Greiser’s control of the legislation, judicialization, and enforce-
ment of genocidal law in Poland, indicating that the “[tthe subject of this trial
is the criminal system of governance.””® Prosecutor Dante Vega said in respect
of the Argentine Recabarren et al. case:

After having heard so much pain, and having analyzed the statements of
the accused and their defenses, I am satisfied that . . . state terror was not
only the work of uniformed officers, but that it could only have been pos-
sible with a justice system that facilitated the repressive and illegal task.!

Finally, the Justice case presents an interesting example of expressing the
institutional criminality of Nazi Germany’s legal system, in part. In many ways,
the defendants were charged for their participation in the crimes of the legal
system as a whole rather than for discreet individual criminal crimes. Institu-
tional criminality of the legal system was expressed through the crime of mem-
bership, prosecuting individuals based on their membership in an organization
that was declared criminal by the International Military Tribunal?> Moreover,
like other Nuremberg era trials, the Justice case was a mass trial of the upper
echelon of members of the legal profession, thus also symbolically recognizing
the institutional dynamic of the crimes? The language of the judgment itself
further expressed the systemic nature of the crimes, finding that “the laws,
the Hitlerian decrees and the Draconic, corrupt, and perverted Nazi judicial
system themselves constituted the substance of war crimes and crimes against
humanity.” Although highly imperfect, these trials demonstrate the expres-
sivist function of trials of those involved in legal orders.

Despite these descriptive expressions of institutional criminality, there still
exists a pattern of treating legal frameworks as context. In the handful of con-
victions concerning sentencing without judicial guarantees, the law is secondary
to the immediate and direct conduct of the individuals. In the post-WWII case
of Wagner et al., the French Permanent Military Tribunal at Strasbourg largely
focused on the actions of Robert Wagner, ex-Gauleiter and Reich Governor of
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Alsace, and only addressed the role of legal professionals as supporting him in
specific acts without addressing the functions of the legal system at large? As
previously mentioned, in A/ Hassan, the ICC failed to engage with the Islamic
legal system, looking only at the actions of Al Hassan within the context of
an unaddressed system of law?® Tribunals have even neglected the relevance
of addressing any connection between institutions and the crimes at hand. In
Kayishema, the International Criminal Tribunal for Rwanda Trial Chamber
explicitly stated that the Court would avoid addressing the political histories
and structures of Rwanda, which would presumably also include its laws?” It
explained that international criminal law is not concerned with the causal links
between such structures and the crimes that took place, treating them only as
background context.”®

b.  Limited Scope of the Violence Examined and Desk Perpetration

International criminal law’s persistent struggle to bring the law out of the
background also limits the scope of what conduct may be addressed at trial.
However, the expressivist language of the_Justice case offered a rare insight into
addressing more pervasive crimes committed through the Nazi legal system.
It noted that the

[dlefendants are charged with crimes of such immensity that mere specific
instances of criminality appear insignificant by comparison. The charge,
in brief, is that of conscious participation in a nationwide government-
organized system of cruelty and injustice, in violation of the laws of war
and of humanity, and perpetrated in the name of law by the authority of
the Ministry of Justice, and through the instrumentality of the courts.””
In addressing the persecution of Jews and Poles, the Justice case emphasized
that it was inappropriate to individualize acts of persecution as isolated
instances. The Tribunal emphasized that the persecution was part of a
grand legal institution and the “discriminatory laws themselves formed
the subject matter” of the crime.*

Conversely, by framing legal institutions in the background, the few other
trials involving legal professionals have been limited and restricted to focusing
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on procedure rather than substance. Of the small handful of post-WW1II crimi-
nal trials against judges, responsibility was mainly determined in respect of
three types of judicial actions: admitting tainted evidence in criminal trials,
failing to provide basic judicial guarantees in criminal trials, or imposing
clearly excessive sentences in criminal trials.'”" Addressing the role of legal pro-
fessionals in these crimes is indeed important, but there is an over-focus on
the immediate effects of legal professionals’ conduct in criminal courts and the
violation of due process rights. In focusing on forming the connection between
the impugned violence and the desk perpetrators—that is, individuals involved
in international crimes from positions of bureaucratic or other types of power
far from the physical underlying acts of a crime—international criminal law
seems unable to see far beyond the courtroom doors.

This individualization is all the more problematic in the context of crimes of
law because of the increasing tendency of “autocratic legalism” or “abusive con-
stitutionalism,” whereby states manipulate legal frameworks to entrench power
under a veneer of legality.'”> Some states attempt to maintain all appearances of
having judicial guarantees, access to justice, and administrative procedures, yet
they simultaneously carry out, through that law, a system of mass subjugation.
For example, Israel has undertaken significant efforts to frame and legitimize
its actions through legal institutions, legal reasoning, and legal professionals. Its
“legalism” attempts to maintain the appearance of all the features of a Western
legal system.'> Even in the Israeli military’s strategy document made public
in 2015, the legalism of Israel is designed to ensure domestic and international
support. Yet, its complex legal framework, including its mass incarceration and
military legal system, is a crucial tool in the state’s racial subjugation of Pales-
tinians.'** With a greater focus on the structural violence stemming from law,
international criminal justice may become better suited to address less visible
and structural crimes.

While not possible in every situation, subjecting the law and its frameworks
to institutional responsibility allows us to look at the structural and long-term
violence that such laws cause. In this respect, it is also helpful in confronting
colonial injustices.!” As scholars within the Third World approaches to inter-
national law (“TWAIL”) discipline often argue, international criminal law fails
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to address contemporary crimes of colonization and some forms of structural
violence like enforced impoverishment or resource extraction.'®® This is often
the type of structural violence only made possible through entrenched legal
regimes and institutions based in or developed from colonial governance. Yet
these forms of violence are not recognized as enumerated crimes under interna-
tional criminal law. Efforts to hold actors accountable for them must therefore
contend with the narrow scope of the core crimes and the constraints imposed
by the principle of legality. While these limitations risk excluding colonial
legal structures from scrutiny within criminal proceedings, engaging with the
structural legal institutions nonetheless offers tribunals the possibility of pro-
viding more complete accounts of structural colonial violence. Recent commis-
sions and non-judicial bodies have already begun to do so, producing extensive
analyses of these legal regimes, including the legal dimensions of the slave
trade.l”

In this vein, by failing to address less overt structural violence and unjust
societal arrangements maintained by a system of law, international criminal
law fails to support one of the crucial elements in transitional justice processes,
namely addressing and contributing to system change.'”® As further addressed
in Part III, “[alny historical narrative is a particular bundle of silences,”* but
by bringing those silences to the forefront and signaling the criminality of a
system of law, transitional justice actors will be better informed in their advo-
cacy and decision-making with respect to how to provide remedies to those
who suffered from structural and colonial violence and how to move forward
with a more just system.

C.  Moving Forward: Bringing the Law to the Forefront

Upon appreciating both the neglect of the role of domestic legal orders
themselves in the commission of international crimes and the absence of a
concept of state crime in international criminal law, the responsibility of the
individual legal professional is hidden behind three conceptual walls. First, in
depicting international crimes as committed only in situations of lawlessness
or “une drole de justice”"° the actual role of the legal professional is overlooked
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by virtue of ignoring the importance of legal frameworks and institutions, no
matter how just or unjust. Second, with no conception of state or institutional
crime in international criminal law, the legal professional, whose responsibil-
ity can normally only be defined by virtue of their relationship to the legal
institution, is disregarded in favor of those who play a more overt enforcement
role. Third, neglecting the function and resources of an all-encompassing insti-
tutional framework that commits international crimes ignores the laws that
facilitate systemic and ordinary crimes affecting everyday life, a process for
which legal professionals may bear some form of responsibility.

By shifting the focus back on the legal institution as the foundation of the
crimes, and the legal professional’s interaction with that legal institution, we
can address the responsibility of legal professionals for their role in more struc-
tural forms of violence caused by the law and not only the immediate violence
resultant from enforcement. However, are modes of liability and descriptive
labeling sufficient to address the crimes of legal professionals within a legal
system? Modern approaches to addressing institutional and collective criminal-
ity, particularly in criminological studies, place a larger attention on context,
looking to the social pressures and roles of individuals within a larger group.
This process adds nuance and support to the practice of delineating certain
responsibility to the individual, the institution, both, or neither.""! This greater
attention to contextual group dynamics is a welcome development, particularly
when it is expressed in decisions, but it may not always be sufficient.

Law cannot be a mere context when it is the very basis of the crime of the
legal professional. Determining the law as something more than a context is
largely an effort in finding responsibility in abstract entities. Leora Bilsky and
Rachel Klagsbrun have offered one solution based on the 1946 trial of Arthur
Greiser for genocide before the Polish Supreme National Tribunal.!'? Greiser
was the Gauleiter of Nazi-controlled West Poland. His trial largely portrayed
him as embodying the legislation, adjudication, and execution of laws in West
Poland during his rule over the Polish population. He used the law to “Ger-
manize” the population, implementing a legal system to segregate the Germans
from the Poles and subjugating the Poles in all aspects of life.'”* To determine
Greiser’s responsibility, the prosecution’s case was built almost entirely on the
laws, enactments, orders, and regulations of the legal system imposed on West
Poland by Greiser and his officials. The prosecution relied heavily on expert
witnesses to elaborate on this legal and judicial system.! Bilsky and Klagsbrun
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argued that these procedural innovations, relying on expert testimony, “provide
us with the key to understanding this unprecedented attempt to put law itself
on trial while attributing individual responsibility to the defendant.”'> The
legal experts were able to depict an entire legal system in the courtroom, focus-
ing on the existence of laws and the premise that they would be upheld. In a
way, this trial brought law to the forefront.

However, while expert testimony is helpful, the ability of the Tribunal in
Greiser to depict the role and functions of a legal system was not so much due
to expert testimony but rather to the nature of the charges. Within our exist-
ing international criminal law mechanisms, the institutional nature of crimes
of law may be brought out most clearly by charging and constructing certain
crimes in a way that brings the law to the forefront.

The 1946 trial of Arthur Greiser marked the world’s first genocide convic-
tion, which at the time included cultural genocide. The Tribunal thus consid-
ered the totality of the “disintegration of the political and social institutions,
of culture, language, national feelings, religion, and the economic existence of
national groups, and the destruction of the personal security, liberty, health,
dignity, and even the lives of the individuals belonging to such groups.”''® The
structural and cultural annihilation of the Polish national group was the focus
of the trial, and to connect Greiser to the structural and systemic violence
resultant from the cultural genocide of the Poles, the prosecution relied on the
legal system he imposed.'” The fundamentally structural nature of the crime
of genocide as it was charged allowed the Tribunal to bring the law to the fore-
front and analyze its systemic effects.

The most promising method of meaningfully holding legal professionals
to account as agents of institutional structures of violence is through charg-
ing crimes that permit and require engagement with such structures. Court
engagement with structural crimes, like in the Greiser trial, permit a form of
legal expressivism that labels the legal institution itself as criminal. The same
challenge of individualizing guilt in relation to these structures remains; how-
ever, as discussed below, engaging with the professional nature of legal actors
in this context would assist tribunals in better delineating individual respon-
sibility while simultaneously expressing the structural violence that underpins
such guilt.

What charges may permit this engagement? While the crime of cultural
genocide is unrecognized by any international criminal tribunal today, there
exist other forms of genocide and crimes against humanity that are defined in
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a way that demonstrate the nature of the crime not as a determined act but as
rooted in a structural institutional basis. Most war crimes concern specific acts
without the necessity of examining a structural basis, but some forms of geno-
cide and crimes against humanity allow space to engage with legal institutions
as a root cause. For example, the U.N. Commission of Inquiry on the Occupied
Palestinian Territory recently found that Israel is committing acts of genocide
in Gaza. It rooted Israel’s underlying genocidal measures bringing about the
physical destruction of Palestinians in Gaza through creating unliveable condi-
tions of life in laws enacted by the Knesset to block, obstruct, and control aid."®
As a result, the Commission laid out the structural legal basis of Israel’s acts of
genocide over a longer period of time.

Equally, the crime of apartheid is largely a crime made possible through
law. Under the Apartheid Convention, “legislative” and other measures may
constitute the inhuman acts “committed for the purpose of establishing and
maintaining domination by one racial group of persons over any other racial
group of persons and systematically oppressing them.”" Likewise, under the
Rome Statute, the crime of apartheid requires an institutional framework. It
is similarly made up of certain inhumane acts “committed in the context of
an institutionalized regime of systematic oppression and domination by one
racial group over any other racial group or groups and committed with the
intention of maintaining that regime.”’ As defined in the Rome Statute, the
crime of apartheid offers space for the ICC to recognize the criminal character
of the crime as one rooted in legal systems and institutions. However, the crime
has never been prosecuted. Only recently in South Africa has the world’s first
prosecution of apartheid begun, with murder as the underlying conduct of the
crime of apartheid.'”!

Moreover, the crime of persecution has been prosecuted in a way that some-
what brings legal institutions to the forefront. In the Justice case, as noted above,
the crime of persecution was used to shed light on the Nazi legal system at
large, as well as its Night and Fog Decree.””> More recently, a focus on law is
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reflected in the ICC OTP’s application for an arrest warrant of the Chief Jus-
tice of Afghanistan, where it bifurcated the Taliban’s persecutory conduct into
imposing rules and enforcing rules.'”® Looking to the imposition of laws rather
than simply where they are enforced allows the ICC to analyze the full scope
of the Taliban’s persecutory system. As may be demonstrated by this case, only
when law is deemed the subject and cause of the crime can we more accurately
express the nature of crimes of law and the culpability of legal professionals.

The structural framing of legal institutions may also be demonstrated
through charging other crimes like extermination, where the infliction of
“conditions of life calculated to bring about the destruction of part of a pop-
ulation” could in theory be based in a system upheld through legal justifica-
tions, legislation, and judicial decisions.”® Another example is the crime of
enslavement, which is also often not made up of just discreet acts but rather
is rooted in a structural system of injustice maintained through law and legal
loopholes. Indeed, the ICC OTP recognized this reality in its Policy on Slav-
ery Crimes, noting that “[elnslavement can be entrenched, structural, systemic
and interconnected.”? Moreover, unlawful imprisonment and enforced disap-
pearances may also principally be rooted in the structural conditions advanced
through legal institutions.'” In fact, in Recabarren et al., former judges and
other legal professionals were convicted for failing to investigate habeas corpus
petitions. They were convicted of the crimes against humanity of murder, tor-
ture, and unlawful deprivation of freedom.'?” In this case, the court did sporad-
ically address the systemic role of the judicial system to assist the dictatorship
in creating this repressive environment.!?s

Beyond the existing crimes against humanity in the Rome Statute, many
have proposed the inclusion of further structural crimes as “other inhumane
acts”? or as separate crimes altogether in the International Law Commission
Draft Articles on Crimes against Humanity. In 2024, Nigeria proposed that
the Articles include crimes against humanity such as slave trading, colonialism,

123. Haqqani Application, s#pra note 8, at 33.

124. INT'L CriM. Cr. {ICC], BLEMENTS OF CRIMES art. 7(1)(b), ICC-PIOS-LT-03-002/15_
ENG (2013) [hereinafter ELEMENTS OF CRIMES].

125. ICC, OFF. OF THE PROSECUTOR, POLICY ON SLAVERY CRIMES 71 (2024).

126. ELEMENTS OF CRIMES, s#pra note 124, art. 7(1)(i).

127.  See generally Cimara Nacional de Casacién Penal [CNCP] [National Court of Appeal
on Criminal Matters}, sala IV, 5/9/2019, “Petra Recabarren, Guillermo Max y otros s/recurso de
casacién,” No. FMZ 97000076/2012/TO1/4/CFC1 (Arg.).

128. Id. at 368.

129. See Anjana Leena Sathy, Is Gender Apartheid the New Forced Marriage?, VOELKERRECHTS-
BLOG (Mar. 4, 2025), https://voelkerrechtsblog.org/24234-2/ {https://perma.cc/58M2-94F8}.



396 Harvard International Law Journal | Vol. 67

and the illegal exploitation of resources,' all of which could be deeply rooted
in legal institutional frameworks that instill criminal conduct beyond discreet
events. Nigeria's proposal raised a particular class of uncodified colonial crimes
that take the form of structural violence, including resource extraction, enforced
impoverishment, and other measures that affect everyday life.” While these
are not defined as crimes in any international frameworks, there is a strong case
to be made that the legislation and legal facilitation of these structural crimes
must be analyzed so as not to be restricted by the limited and Western concep-
tualization of violence in the core crimes of international criminal law.'*?

Since the Justice case, courts and official bodies have only recently begun
to recognize the laws that facilitate structural and less visible injustice used
for colonial control. The Canadian Truth and Reconciliation Commission
indicated the perpetration of cultural genocide based, in part, on the cultural
assimilation laws enforced by Canada in removing Indigenous children from
their homes to “civilize” them in residential schools.'** Similarly, the 2024 Métis
case in Belgium qualified systemic racially motivated abductions of children in
Belgian Congo pursuant to a 1952 Belgian law as crimes against humanity.>
By assessing the legislation and legal spaces of structural colonial crimes, we
may begin to recognize that the colonial space cannot be shielded from legal
responsibility and that the pervasive structural violence, as it is rooted in legal
institutions, can be captured by international criminal law.'®

This is not to say that on/y the charging of these crimes allows courts to put
legal institutions at the center of trials. However, with international crimi-
nal law’s individualized focus on the enforcer rather than the lawyer, more
structurally defined crimes with pervasive effects like apartheid, persecution,
genocide, and colonial-based crimes offer more room to link the legal institu-
tion to the mass system of ordinary and extraordinary violence that the conduct
of the crime furthers and maintains rather than the immediate extraordinary
violence resultant from a court order. In this vein, crimes against humanity
are best suited to address crimes of law. Such charging practices may be the
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most effective option within existing international criminal law mechanisms to
bring law to the forefront, treating it as the subject of the crime and addressing
the structural violence that arises from it.

II. PuUTTING LEGAL PROFESSIONALS ON TRIAL

Just as international criminal law neglects the existence and role of legal
institutions in the commission of international crimes, it also neglects the
active roles of individual legal professionals. The lack and limited scope of trials
of legal professionals for international crimes is further explained by the par-
ticular role that individual legal professionals play in the commission of crimes
of law and how the principles of the legal profession interact with the rules of
criminal justice when these individuals are put on trial. As noted, what makes
the crimes of legal professionals different is that they are often rooted in the
creation, interpretation, justification, or upholding of the law rather than the
law’s violation. This reversal of logic creates numerous challenges in assigning
individual criminal responsibility to legal professionals.

This Part exposes both the variety of ways legal professionals facilitate inter-
national crimes with impunity and the persistent failure to treat them as legal
actors in court proceedings, as prosecutions tend instead to characterize them
as military or political figures. Second, it explains why such trials are limited
and why this is problematic. It describes the principles and particularities of the
legal profession that act as a further barrier to accountability. Finally, it sug-
gests how to attune legal frameworks to a particular class of legal perpetrator,
ensuring a fair and just trial of legal professionals in whichever position they
occupy.

A.  The Issue: Neglecting the Roles and Distinct Nature of
Legal Professionals

International criminal law is not necessarily ill-equipped to address the
crimes of legal professionals, but it has not been applied appropriately to the
plethora of legal actors involved in the commission of crimes of law. Illus-
trating the lack and limited scope of trials of legal professionals, this Section
first elaborates on the diversity of individual legal professionals who commit
international crimes. Second, it summarizes the limited caselaw involving legal
professionals and the law, demonstrating that they have been problematically
treated as military and political actors with law in the background.

1. The Missing Perpetrators

In breaking down the conceptual barriers to recognizing institutional crime,
we begin to reveal the diversity of legal actors beneath this veil. For instance, one
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overlooked type of legal professional is the defense lawyer or public defender.
The Iran Tribunal on the Abuse and Mass Killings of Political Prisoners from
1981 to 1988 detailed some of the processes of the Islamic Revolutionary Court
and Army Judiciary, where defense lawyers were occasionally appointed but
seemingly played a token role or had adverse interests to their clients.'*® Similar
roles in facilitating sham trials can be imagined in respect of other court staff,
clerks, and jurists involved in such criminal trials.

However, considering the systemic role of legislation, legal norms, and poli-
cies reveals that the full range of relevant legal professionals extends beyond
merely lawyers involved in flawed trials. In South Africa, “the law was not
self-executing under apartheid. It required administration, application and
interpretation by judges, magistrates, prosecutors, officials of the Departments
of Justice and Law and Order, and lawyers, both in the academy and the legal
profession.”’” While judges and prosecutors still contribute to systemic crime
outside criminal trials as actors applying rules and making normative judg-
ments about what the law is and should be,"?® it is important to also look to
those less visible legal professionals involved in delivering abuses through legal
institutions and norms.

The other relevant legal professionals are those that create law to commit
international crimes and those that legally justify international crimes through
legal advice. Regarding the former, it is reasonable to suggest that those civil
servants involved in the legislation of subjugating and repressive law bear some
responsibility for its usage. The systemic oppression and genocide of the Jews
by the Third Reich “would not have been possible without the complicity of
an efficient civil service, which created the legal framework for depriving Jews
of their fundamental rights.”'* Civil servants, such as Wilhelm Stuckart, were
instrumental in drafting Nuremberg Laws and other racial subjugation legisla-
tion." Yet, despite efforts to address the role of civil servants in the Holocaust,
namely through the Ministries case, most of them remained unpunished, even
continuing their roles in West Germany.!!

Recognition is even rarer for lawyers who, often by invoking international
law, attempt to justify the commission of international crimes. Nonetheless,
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there is a compelling argument that they, too, may bear a measure of respon-
sibility. History offers several examples where faulty and politically influenced
legal arguments have been used to justify actions that contravene international
law. One prominent example is former U.S. Deputy Assistant Attorney General
John Yoo’s drafting of the infamous Torture Memos to legally justify the U.S.
military’s use of torture in the context of the so-called War on Terror. As Parsi
illustrated, the U.S. military’s use of torture could thus no longer be attributed
to deviant behavior, but rather to an official and systemic policy in which Yoo
and other legal advisors justified torture as legal. Such a material contribu-
tion for the purposes of facilitating the crime (along with knowledge), Parsi
argues, may meet the elements of aiding and abetting war crimes under the
Rome Statute.'? Yoo, now a professor at University of California, Berkeley, was
never disciplined in professional disciplinary proceedings, let alone a criminal
trial, despite calls for his accountability.'> There has been significant debate on
whether he should have been held responsible in some way.'*4

Military legal advisors represent another prominent example of such lawyers
largely immune from any legal responsibility for their advice. Soldiers of the
Israeli Defence Forces (‘IDFE”) often rely on what appears to be a legal stamp of
approval for their unlawful conduct. In one review of the IDF’s legal advisors,
it was reported that legal clearance of military operations is often used to facili-
tate indiscriminate attacks on civilians rather than to limit civilian casualties.
The “legal” approval is used as an attempt to absolve soldiers of questioning
their own responsibility for such attacks, as questions of law and morality are
exclusively for the legal department.'®

Ultimately, while there is a plethora of legal professionals who are in some
way involved in the commission of international crimes, they have largely acted
with impunity. International criminal law mechanisms do indeed account for
the participation of individuals as part of a plurality of persons in a systematic
facility, whether through joint criminal enterprise, co-perpetration liability,
aiding and abetting, or other modes of liability." This is how a police officer
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like Al Hassan could be prosecuted based on his conduct and intent in rela-
tion to a legal system of crime where the impugned conduct was committed
by “mainly Judges of the Islamic Court.”'¥” However, these modes of liability
are often employed in a way that fails to address the legal norms and structures
underlying the relationship of legal professionals to the criminal enterprise.
Revealing the role of the law itself and how it defines the parameters of the role
of legal professionals in a system of violence counters the notion that these so-
called desk-killers are somehow separated from the violence, and it reveals who
the key actors are."® The distinct nature of the legal profession is illuminated
when we begin to look at the small handful of criminal cases where legal pro-
fessionals have been convicted.

2. Existing Caselaw: Treating Legal Professionals as Military and
Political Actors

The few trials discussed below involving legal professionals follow a familiar
pattern, with the exceptions of the Justice case, Recabarren et al., and to some
extent, the Ministries case. First, legal professionals are normally tried only for
their immediate and discreet acts within a courtroom. Second, usually it is
only judges and prosecutors that are tried. Third, the varying contributions
and culpabilities of the legal professionals are not clearly delineated. Fourth,
legal professionals are normally only tried alongside political or military actors.
Fifth, the political or military actor is treated as the main perpetrator. Sixth,
the criminal conduct of the legal professional is only defined in relation to the
actions or plans of the military or political actor. Finally, most of the complexi-
ties of the legal profession are ignored or glossed over. As a result, legal profes-
sionals are largely treated as military or political actors and held accountable
only for direct and discreet conduct underlying the war crime of sentencing
without due process.

The first trials of legal professionals took place just after World War II,
where jurists and prosecutors of Nazi German and Imperial Japan were tried
in Allied military tribunals. The Justice case saw the prosecution of the judges
and prosecutors of the Nazi legal system for not only membership in a criminal
organization and denying judicial guarantees, but also for their role in imple-
menting and supporting the crimes against humanity of persecution, torture,
and murder.'” To date, it is the most comprehensive and structural trial of legal
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professionals. It analyzed at length the functions and practices of the Nazi legal
system and briefly touched on some of the principles arising from the nature of
the legal profession, such as the principle of judicial independence.’

To some extent, the Ministries case, where the Tribunal focused on the role
of the Reich ministries in implementing Nazi policies,”" also followed some of
this logic, albeit with much less engagement with the existence and nature of
defendants’ legal duties and roles. For instance, the Tribunal engaged with, to
a limited extent, the legal professional roles of Wilhelm Stuckart and Hans
Heinrich Lammers. Stuckart was a German Nazi Party lawyer, official, and
State Secretary in the Reich Interior Ministry in the Third Reich. Crucially,
he participated in the January 1942 Wannsee Conference and was a co-author
of the Nuremberg Laws—the statutes that stripped Jews of citizenship and
legal personhood."”? Stuckart’s case is a good example of using professional legal
expertise to construct a system of laws whose foreseeable effect was persecution
and ultimately genocide.”” While he was sentenced only to time served due
to health reasons, the Tribunal found that his role in formulating legislation
and regulations contributed to the almost total extermination of Jews.”* The
Tribunal offered little engagement with his legal professional duties but did
recognized that the “legal knowledge” of Stuckart was placed at the disposal
of the executors of these crimes.!”” Likewise, Hans Heinrich Lammers was a
chief legal administrator of the Third Reich. Although often framed as a politi-
cal leader, his distinct legal role in “translating into law the various programs
decided upon by the Reich government” was also emphasized throughout the
Ministries case and was considered a basis for his liability."® However, one of
Lammers’ defense theories was essentially that he was a lawyer who simply took
care of formal matters.””” In rejecting this defense, the Tribunal did not opine
that the defense was irrelevant but that the evidence simply did not support
it. The Tribunal found that “Lammers was a responsible Reich Minister. He
was neither a glorified messenger boy nor a notary public certifying the acts of
others.”8

In the same case, conversely, the trial did not systematically analyze how
the legal professional Otto Meissner used his legal role to enable the crimes
committed by the Nazis. Meissner used his specific legal expertise as head of
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the Presidential Chancellery to review petitions and pleas for clemency and
presented them to Hitler.” Sometimes, Hitler would refer cases to be trans-
ferred from the Ministry of Justice to the Gestapo. Meissner had no objection
to reviewing and transmitting these transfer orders even knowing that “these
transfers meant the death of these persons concerned.”'® Despite his role and
knowledge, the Tribunal did not engage with the question of whether his legal
professional role constituted a distinct form of liability or complicity. In fact,
the Tribunal found that “his part was hardly more than that of a messenger,”
and he was acquitted entirely.' The Tribunal saw a bureaucrat, not a lawyer.

Similarly, several other of the initial trials involving legal professionals just
after World War II largely glossed over the nature of the accused as a legal
professional to begin with. For instance, the High Command case, which focused
on senior Nazi military leaders, included Rudolf Lehmann, Chief of the Legal
Department of the High Command of the Armed Forces, as one of the defend-
ants. The Tribunal found that Lehmann was not directly concerned with the
High Command’s operations, and instead of engaging with his unique role as a
legal advisor in these circumstances, the Tribunal decided to consider him the
equivalent of a field commander, treating his advice as military orders.'?

The remaining trials of legal professionals just after World War II con-
cerned the denial of judicial guarantees and fair trial rights, normally leading
to the crime of sentencing without due process, a crime which is still regularly
charged today in international criminal law. Enumerated as a grave breach
of the Geneva Conventions, the crime is defined under the Rome Statute in
non-international armed conflicts by sentencing or carrying out executions of
protected persons “without previous judgement pronounced by a regularly con-
stituted court, affording all judicial guarantees which are generally recognized
as indispensable.”'® In international armed conflicts, it is the willful depriva-
tion of a protected person “of the rights of fair and regular trial.”¢4

While this crime’s parameters were still developing in 1946, the U.S.
Military Commission (“USMC”), which was established under the authority
of General Douglas MacArthur, held three trials against Japanese legal pro-
fessionals for conducting flawed trials. In Iszyama, multiple Japanese military
prosecutors and judges were convicted of facilitating false trials against Allied
airmen without judicial guarantees.'® Lieutenant-General Harukei Isayami, a
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military leader acting as Chief of Staff of the area, was tried as the main perpe-
trator for ordering and directing a military tribunal to hold a false trial and sen-
tence the airmen to death. The judges and prosecutors were tried essentially as
soldiers for their discreet acts in carrying out military orders by facilitating the
trials.'®® The Commission did not address any appropriate defenses such as the
principle of judicial independence or the issue of superior orders based in law.

In Sawada & Seven Others, several legal professionals and Japanese individu-
als acting in the capacity of military judicial roles were convicted of the war
crime of denying a fair trial to American prisoners of war.'” Specifically, the
decision found, inter alia, that the legal professionals falsified evidence, failed
to connect it to charges, denied the provision of defense counsel or obtaining
evidence, failed to provide interpretation, and completed the trials in one day.'®
Again, a non-lawyer military leader, Major-General Shigeru Sawada, was tried
as the main perpetrator. The defendants were tried as military actors sitting
as judges without considering any legal defenses. The Commission considered
the defense of superior orders only in the context of obeying military orders in
conducting the trial. However, it did mitigate the sentence because the offences
were committed in pursuance of domestic law.'®

In Hisakasu & Five Others, Japanese military judges, a prosecutor, and a legal
officer were convicted of the war crime of denying a fair trial, namely for deny-
ing the opportunity to present a defense or secure evidence, among other viola-
tions of judicial guarantees.”® Again the accused were tried with non-lawyer
military actors in support of a directive to execute a POW, and it is not appat-
ent that their distinct roles as legal professionals were considered. Interestingly,
however, when comparing its findings to other cases, the Commission identi-
fied a shortfall in not addressing the varying degrees of responsibly of legal
professionals:

It may be worth adding that not all of the judges found guilty had acted
in quite the same capacity . . . It is not, however, proposed to attempt here
to show the possible correlation between these various degrees of responsi-
bility and the sentences meted out to the accused, though such an analysis
would constitute an instructive field of study.””*

Likewise, in the trial of Shigeru Ohashi & Six Others, the Australian Military
Court convicted two judges who presided over a summary trial and execution of
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eighteen civilians in the occupied Solomon Islands.'’? The Court emphasized that
“the accused were soldiers” acting as judges and accordingly only considered the
defense of superior military orders,”” a defense grounded in military hierarchy
whereby criminal responsibility may be excluded if a subordinate obeys an order
that is not manifestly unlawful and whose unlawfulness they did not know."”

In Wagner and Six Others, the French Permanent Military Tribunal convicted
German judges and prosecutors for, among other war crimes, “judicial mur-
ders” of Allied prisoners of war resulting from the abuse of legal processes.'”
The “chief accused,” Wagner, was head of the civil government of Alsace. The
other main perpetrators were all civil and political actors. The legal profession-
als were only charged with complicity in the judicial murders, supporting the
specific activities of the political actors; the Tribunal did not address the roles
and functions of the legal institution operating in Alsace.”® One former pros-
ecutor, Ludwig Luger, successfully pleaded the superior orders defense, but the
Tribunal did not elaborate further.””

Aside from the regular Allied Tribunal, there were some trials of German
Nazi regime jurists for various related offences, such as obstruction of jus-
tice, conducted by domestic courts in Germany following World War II. The
Supreme Court of the British-occupied zone, a court made up of non-Nazi
German jurists appointed by the British military, reached four judgments con-
cerning Nazi-era jurists for the crime of “perversion of justice.””’® The Court
indeed focused on the judicial function of jurists in relation to the oppres-
sion imposed by criminal courts and emphasized the incomprehensibility of
exempting judges from criminal liability for their participation in such oppres-
sion. However, all defendants were acquitted due to a higher judgment or a
retrial.”? West German courts largely emphasized principles concerning the
privilege and independence of judges, ostensibly protecting them from crimi-
nal liability. This resulted in very few convictions for Nazi judicial crimes,
and in 1995, the Federal Court of Justice publicly apologized for this failure of
German criminal justice.!s°
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In East German courts, over 140 former Nazi legal professionals were con-
victed, albeit in trials largely without judicial guarantees.’! In the Waldheim
trials in East Germany, few matters concerned war crimes, and the special func-
tion of the jurists prosecuted was ignored altogether.'® After unification, some
criminal proceedings were initiated against legal professionals for “perversion
of justice’—that is, a criminal offense consisting of the willful bending of the
law by a judge or prosecutor—for their participation in arbitrary and partial
proceedings in East Germany.'®?

There were also attempts to try Italian officers for their roles as judges and
prosecutors at Italian tribunals in occupied Yugoslav territory. The U.N. War
Crimes Commission (“UNWCC”) investigated reports that these Italian tri-
bunals routinely pronounced sentences on innocent people in summary and
arbitrary proceedings without judicial guarantees, normally executing death
sentences thereafter.'® The UNWCC registered several of these judges as sus-
pected war criminals.'® However, the only known war crimes trial of an Italian
for participation in these courts was against Vincenzo Serrentino, the former
prefect of the Province of Zara in Dalmatia. Serrentino was one of the judges
of the Extraordinary Tribunal for Dalmatia, which held trials against alleged
Yugoslav partisans without any judicial guarantees and carried out several
death sentences.!'s¢ Serrentino was arrested in 1945 by the Yugoslav Army and
tried for war crimes for his role in the Extraordinary Tribunal for Dalmatia.
Serrentino and other witnesses in support of him argued that Serrentino actu-
ally opposed the Extraordinary Tribunal for Dalmatia’s imposition of the death
penalty. The Yugoslav court was unable to confirm this, and it instead dis-
closed a letter from Serrentino’s superior praising Serrentino’s straightforward
collaboration in the Tribunal and suggesting that Serrentino did not behave
like a regular judge. Largely based on this letter, Serrentino was sentenced to
death in a Sibenik court, reportedly after significant due process violations.
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He was executed on May 15, 1947, shortly after the Supreme Court of Croatia
upheld his conviction.'®”

Since the judgments just following World War II, prosecutions of legal pro-
fessionals for international crimes have been rarer and have only taken place
in civilian domestic courts or as trials for solely domestic crimes. For instance,
Norway tried former Norwegian judges for accessory to murder in sentencing
a Norwegian police officer to death for an act of resistance to Nazi authorities
while under occupation during World War I1.!%8

Often overlooked, however, is when in 2000, the former Chief Judge of the
Revolutionary Court in Dujail, Iraq, was convicted and sentenced to death
by the Iraqi Special Tribunal (“IST”) for the crime against humanity of mur-
der. The IST was established to prosecute senior officials of Saddam Hussein’s
regime for serious crimes committed during his rule.!® Al-Bandar was con-
victed for his role in sentencing dozens of civilians, including youth, to death
in a “mock” trial without judicial guarantees.” Although the IST’s trial was
deeply flawed and problematic, the Trial Judgment shed light on some of the
questions raised when determining the criminality of court as a whole and the
legal professionals involved in it. The crucial question of the IST asked: “Was
the trial of (148) citizens from Al Dujail in the (disbanded) Revolutionary Court
during the first half of June, 1984 real or illusionary?”*' The Court determined
the criminal nature of the Court’s activities as a whole before determining the
role of Al-Bandar within it. Despite Al-Bandar asserting that he was not under
any pressure from Hussein or other officials of Iraq’s political branch, the IST
found that he was an “executive employee of the regime” involved in the joint
criminal act of the mass execution.'”> Al-Bandar’s defenses included both argu-
ing that he was following the law and that the mock trial occurred in the “heat
of battle” during the Iran—Iraq War."> The Trial Judgment depicted the mock
trial as an execution devoid of resemblance to a real trial, and it depicted Al-
Bandar as a political figure lacking competence and independence from the
political regime.*
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More recently, however, Argentina has investigated dozens of judges, prose-
cutors, and other judicial officers for crimes against humanity during the Dirty
War, the period of state-sponsored violence under the Argentine dictatorship
from 1974 to 1983.19° In 2009 for instance, the Federal Criminal Court of Santa
Fe found former federal Judge Victor Hermes Brusa guilty of “illegal coer-
cion,” namely by interrogating detainees with torture, within the framework of
a systematic and generalized plan of repression by the state, considered a crime
against humanity.” However, the most famous Argentine case against legal
professionals is Recabarren et al. for the failure of the judges and prosecutors
to investigate habeas corpus petitions.'”” Although this case only defined the
role of the legal professionals in support of specific judicial acts in relation to a
limited number of victims, it did not strictly speaking try the legal profession-
als as military officers. It recognized the distinct role of the legal profession-
als and their participation in the collectivity responsible for executing crimes
against humanity. The judgment addressed several defenses particular to the
legal profession, and it framed the crime as a failure of a positive judicial duty
to investigate habeas corpus petitions.'

Apart from the Argentine proceedings, there have been virtually no crimi-
nal trials against legal professionals for international crimes in recent years. Yet
the war crime of sentencing without due process is regularly charged against
individuals who are not members of the legal profession. This is perhaps a
further indicator that this war crime, despite often being committed through
some form of law, is still only suited to try military, civil or political actors. The
above-mentioned case of A/ Hassan at the ICC is a prime example, where the
defendant was a police officer assisting the orders of the Ansar Dine and AQIM-
controlled court.'”” In the Kaing Guek Eav case before the Extraordinary Cham-
bers in the Courts of Cambodia, the defendant was not a legal professional
but was found liable for this war crime by carrying out sentences without any
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ruling by a constituted court.? Likewise, in 2022, The Hague District Court
in Alemu convicted a political and military leader of the Echiopian Derg’s “Red
Terror” regime in the 1970s.2! The accused was considered “prosecutor, jury
and judge at the same time” in having deprived 321 individuals of liberty dur-
ing the Ethiopian Civil War by pronouncing sentences against them without
a prior trial by a regularly constituted tribunal.*? In all cases, the functions or
absence of legal institutional decision-making were ignored in favor of address-
ing the military or civil functions of the accused based on hierarchy or following
clear-cut orders to carry out criminal conduct.

Otherwise, recognition of the role of legal professionals for the commission
of international crimes has been left to civil or immigration proceedings,?*
extra-legal bodies and mechanisms such as the SATRC, other truth and recon-
ciliation bodies,?* or U.N. investigation mechanisms. For example, the Inde-
pendent International Fact-Finding Mission on Iran has detailed at length the
role of the Iranian judiciary in the commission of international crimes.?®

In contrast, the plethora of criminal trials against political and military
actors for international crimes has seemingly taken complete priority over the
crimes of legal professionals, even in respect of the war crime of sentencing
without due process. The neglect of international criminal law to account for
the nuanced roles of legal professionals and to address their roles in relation to
structural crimes rooted in legal systems is clearly demonstrated by both the
lack of trials of legal professionals and their limited treatment when held to
account in criminal processes.

B.  The Reasons: Particularities of the Legal Profession

Even if crimes of law are brought out through the charging of particular
crimes against humanity, there still exist several reasons for why we have fewer
trials of legal professionals. This Section demonstrates that for legal profes-
sionals, just as the law may be wielded as a sword in committing international
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crimes, it may also be used as a shield to protect from any kind of criminal
responsibility. This is due to the particular nature and obligations of the legal
profession and its relationship to legal institutions. The issues that arise when
it comes to breaking down individual responsibility for legal professionals not
only include the aforementioned complexities rooted in abyssal thinking and
the individualization of institutional crime, but also debates on legal positiv-
ism. These debates lead to questions like: When exactly does a legal order
become criminal and what is a legal professional expected to do in an unjust
legal system? Finally, the prospect of judging the law and its actors raises sev-
eral issues that may cause reluctance to prosecute them or, at the very least,
make it more difficult. These issues are brought about by the principle of judi-
cial independence, complementarity, respect and professional regulation, and
feasibility.

1. Distance Between the Lawyer and the Enforcer

At this point, the desk-perpetrator dilemma warrants renewed attention in
the context of legal institutions. This Article has already touched upon the
issue of individualizing a perpetrator within a collective legal system for seem-
ingly generic contributions and on the issue of connecting the mind to the
hand. But how may these issues be raised regarding legal professionals? They
have been raised to depict the legal professional as a passive actor and to act
as defenses in respect to both the causal element and mental element of the
crime. Regarding the causal element, accused individuals have relied on the
institutional dimension of crimes of law to argue they were merely a “small
cog in the vast machinery of justice” only ever applying law delivered from
above.?* In this vein, accused individuals have downplayed the role of lawyers
generally as a contribution not necessary to the commission of the crime. For-
mer public defender Guillermo Recabarren argued this in his trial, stating that
Argentina’s crimes against humanity would indeed be possible without judicial
complicity.?” Likewise, in several submissions to the SATRC, legal profession-
als relied on what Dyzenhaus terms the “95% defense,” the claim that the
vast majority of their work had nothing to do with upholding and justifying
apartheid laws.?*®

Regarding the mental element of the crimes of law, namely knowledge or
direct intent depending on the crime and mode of liability, we have again
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seen legal professionals attempt to rely on the distance between them and the
enforcer of their laws. Legal professionals have claimed not to have any knowl-
edge of the physical conduct carried out. They rely on international criminal
law’s focus on the mental element within modes of liability that connect the
mind of the desk-perpetrator to the hands of the enforcer. Former Argentine
judge Rolando Carrizo argued that he could not be complicit in enforced disap-
pearances because he did not share the objectives of the Argentine dictatorship
nor know about the impacts of the laws he upheld.?” The same argument was
raised by judges in South Africa before the SATRC.>!°

As a result of these issues, the legal professional’s role is often seen as pas-
sive. This was highlighted in Recabarren er al. Both passive and active forms of
complicity were distinguished for the judges in respect of the same conduct.?!
Prosecutors requested that the charges against the four accused be elevated
from accomplices to principal perpetrators, arguing that the failure of the judi-
cial duty to act directly caused the disappearances of over twenty dissidents.?'?
In this argument, the basis of which is the legal professional’s unique relation-
ship to the law, the legal professional’s active role is recognized. Just as lawyers
were “active in formulating” the law of the Nazi’s mass system of repression
and discrimination, judges are also active interpreters who must make norma-
tive judgments about what the law is and how it should be carried out.?”> With
more overt and active judicial actions, where legal professionals are treated as
military or political leaders, a more active role as part of a joint criminal enter-
prise is sometimes assumed. The IST, for instance, found that a judge’s signing
of an execution order “does not differ from the contributions of the executors of
these acts. Both are the authentic perpetrators of the crime.”?" Judicial innova-
tions, including joint criminal enterprise liability, may in some cases overcome
the difficulty of prosecuting desk perpetrators, but as addressed below, the
particular role of legal professionals must be one of the starting points.
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2. Abyssal Thinking Continued?

Moreover, just as international legal institutions may preclude the existence
of a legal system in the Global South, they may also preclude the status of an
individual of the Global South as a legal professional. The typical international
crimes trial as it exists today consists of a prosecution against an individual
from the Global South in a court or tribunal largely considered to be run by
those of the Global North.?" Yet, of the handful of prosecutions against legal
professionals described above, not one reflects this type of trial. Of course, this
may be due to a number of unrelated reasons, but in the midst of the reluctance
to view an institution of the Global South as a legal system, one might assume
that there may also be a reluctance to see an individual operating within that
system as a legal professional. In the same vein, there may also be a lack of
familiarity of legal professionals from the Global North with the language
of several legal systems of the Global South: A different set of terminologies
and titles may be used, a different set of regulations may govern, and religious
figures may play a more prominent role in the judiciary, as legal professionals
in their own right.?® As a result, the ostensibly more likely route—that is,
ignoring the role of these individuals or treating them as military or political
actors—may be followed.

3. Positivism and the Reluctance of Determining Injustice

Law demands a certain type of authority that is different from military or
official orders. Legal norms retain a sense of objectivity and legitimacy that is
not typically attributed to non-legal norms.?”” They are justified by reasons,
albeit often flawed, that can be publicly announced (and sometimes contested
and defended). Military or bureaucratic orders derive their authority largely
from hierarchical positioning and functional necessity. Yet, law often demands
obedience not just because it is backed by force or hierarchy, but because it is
presented as part of a greater order of sound law or what the authority considers
sound.?® In this vein, legal positivism, the theory that law is valid regardless of
how morally sound it actually is, has persistently been presented as an excuse or
justification for legal professionals accused of international crimes. Although,
it has been raised with significant debate. In the aftermath of World War II,
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German legal philosopher Gustav Radbruch addressed the approach of legal pos-
itivism within the German legal profession under the Third Reich: “Positivism,
with its principle that ‘a law is a law, has in fact rendered the German legal
profession defenseless against statutes that are arbitrary and criminal.”?? In
Radbruch’s formula, he suggested that laws become invalid when they are intol-
erably unjust, challenging the core principle of legal positivism. Famously, Lon
Fuller and H.L.A. Hart raised the debate of legal positivism and naturalism in
the context of judging Nazi-era conduct after the fact, a debate that permeates
discussions in legal theory to this day.?* Mostly in domestic courts, the issue of
legal positivism in respect of past severe injustices arises in the form of reject-
ing retroactivity and the notion that there is something wrong with declar-
ing valid laws of the past invalid because our current moral formulas would
deem them so.?' Conversely, international criminal law is largely built on a
rejection of legal positivism, explicitly denying arguments seeking to justify
conduct based on domestic law. This has not prevented other quasi-positivist
arguments from being raised by international criminal law mechanisms, nor
has it solved the question of determining at which point a legal system becomes
unjust, a feat to which concerns of complementarity would act as a barrier.

As a form of exculpation or defense, the notion of “just following orders”
has found its way into the legal profession in the form of “just following laws.”
For instance, in the SATRC Legal Hearing, former Chief Justice Michael Cor-
bett made a passionate defense of apartheid South Africa’s judiciary. In his
written memorandum, he relied on the doctrine of parliamentary suprem-
acy in arguing that “[tthe court had no option but to apply the law as they
found it, however unjust it might appear to be.”??> The same was proposed
by some jurists, including former Judge Oswald Rothaug in the Justice case,
arguing that all he ever did was apply the law.*? In any event, as with the
“just following orders” defense, the justification of upholding unjust laws based
on the fact that they are valid laws was rejected.?!
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However, the issue remains as to how to determine when a legal system
becomes unjust. At which point are we not “merely dealing with a nicety of
jurisprudence but with the essential quality and survival of justice itself??>
This is such a subjective question convoluted by issues of complementarity,
independence, judicial respect, and feasibility, that courts have become reluc-
tant to even attempt this feat. The reluctance to determine when a legal system
becomes unjust is somewhat exemplified in the ICC’s treatment of Ansar Dine’s
Islamic Court system, where the ICC refused to engage with the group’s inter-
pretation of Islamic law.??* Although the ICC did not engage with the judicial
guarantees beyond independence and impartiality, it defined and applied these
notions without due consideration of Islamic legal and cultural practices.?”
The Court may have benefitted from considerations of established practice
with respect to independence and impartiality, among other judicial guaran-
tees, within Islamic courts, as well as the religious and cultural significance of
such practices. In fact, as part of the defense’s Final Brief, Al Hassan argued
that the Trial Chamber should consider the capacity and Islamic cultural and
legal significance of the Islamic Tribunal in light of conceptions of legal plural-
ism and the ICC’s complementarity regime.??® Instead, as the ICC did, interna-
tional courts tend to look only to the realm of court procedures and due process
rights to find injustice in the legal institution, and unjust laws themselves are
depicted as the context of other atrocities. Accordingly, this reluctance to fully
engage with the substance of a legal system, as it is understood by those who
control it and are governed by it, has proven to be a barrier to prosecuting legal
professionals.

Alternatively, instead of fully analyzing a legal system with victims and
expert witnesses, courts have normally made their way around determining
an entire legal system unjust by focusing on individual incidents of explicit
violence and determining the connection between the individual and the
underlying conduct. Yet even this process has yielded quasi-positivist defenses,
particularly the mistake of law defense. Not surprisingly, the ICC has shied
away from even considering the importance of whether a perpetrator is aware of
the unjust nature of a law or not.

At the ICC, Al Hassan raised the defense that his lived experiences, includ-
ing his devout religious beliefs and upbringing with adherence to certain
interpretations of Islamic law, rendered him unaware that the punishments he
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facilitated based on the orders of the Islamic Court could be criminal under
international criminal law.??* The defense argued that if he understands the
law to come from God, it is not his place to question the content of those
laws. By this “reasonable” mistake of law, the defense argued, he could not
be culpable as he could not know the normative significance of his actions.?°
However, neither blameworthiness nor reasonableness matter under the defense
of mistake of law in Article 32(2) of the Rome Statute, which is contrary to the
practice of some domestic jurisdictions that excuse conduct if one’s culpability
is absent due to an honest, reasonable, or unavoidable mistaken belief in its
legality. The majority relied on a strict interpretation of Article 32(2), reject-
ing Al Hassan’s argument both as a defense and mitigating factor. Guiding Al
Hassan’s conviction was the notion that committing international crimes is so
inherently wrongful that unawareness of a corresponding normative criminal
prohibition cannot excuse it. And, in failing to engage with mistake of law even
as a mitigating factor in sentencing furthers this reasoning and rejects the sev-
eral different forms that mistakes of law can take (such as reckless, negligent,
or unavoidable). Treating them alike ignores any accurate assessment of culpa-
bility.”> However, Judge Mindua accepted mistake of law as a valid defense,
acquitting Al Hassan of all charges.?> In his Separate and Partly Dissenting
Opinion, Judge Mindua implied a reasonableness or good faith requirement
to the mistake of law defense.>* While the focus of mistake of law is on the
knowledge of the perpetrator, in this compelling case, the argument that it was
reasonable for Al Hassan not to question the law and legal system to which
he contributed reflects the type of legal positivist thinking we have seen in
attempts to excuse the commission of law-based crimes.

4. Duty to Resist?

Is there a heightened duty of legal professionals to resist legal orders that
facilitate international crimes? Analyzing at which point a perpetrator’s partici-
pation in an unjust legal system is criminal becomes complicated by questions
of their professional obligations, their capacity to resist unjust legal systems,
and their decisions within this capacity. As mentioned, most institutional
legal orders that facilitate international crimes operate somewhere between the
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normative state and the prerogative state, or in situations of autocratic legal-
ism. Accordingly, the complexity of a legal professional’s abilities and decisions
to mitigate the injustice from inside calls for restraint with respect to judging
their criminal responsibility and culpability.

Much of the conceptualization of the duty to resist is reflected in another
famous legal disagreement between John Dugard and Raymond Wacks in the
context of South African apartheid. Dugard argued that although the South
African legal system was wicked, jurists could use the cracks and ambigui-
ties in the system to interpret law in ways that would minimize injustice and
push for just change. He argued for a duty of judges to remain in the wicked
legal system and resist it from the inside.”> On the other hand, Wacks argued,
based on a naturalist approach to the law, that participating in the legal system
legitimizes its injustices. He contended that jurists have a duty to refuse to
even participate in a legal order that facilitates the mass human rights abuses of
apartheid.?® This question remains highly relevant today.?”

For those that do not or cannot resign, the duty to resist has influenced
some accountability processes concerning all legal professionals, not just judges,
working within legal systems that facilitate international crimes. At the SATRC
Legal Hearing, the following questions were put to all legal professionals:

How was it that you implemented without protest, and often with zeal,
laws that were so manifestly unjust? And how was it that when you had
some discretion as to how to interpret or apply the law, you consistently
decided in a way that assisted the government and the security forces?
And to those whose skills could have been used to resist—if only by
criticizing—apartheid law, the question was put of why they stood pas-
sively by or actively supported the regime.”*

In Recabarren et al., the accused legal professionals argued against the exist-
ence or scope of a duty to resist, that it was impossible to resist, or that they had
met this duty by mitigating the worst excesses of the law.?* For the first, in a
pure rejection of the duty to resist, the argument is based again on legal posi-
tivist approaches to the law, namely that one should not question the law they
uphold or abide by because it is the law. However, opposition to the duty has
also attacked the requirements or extent of it rather than the duty as a whole.
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Former Argentine prosecutor and Judge Otilio Romano argued in Recabarren
et al. that the duty is not met if it cannot be proven that a different action by
him would have produced a different result.?® Without clearly defined param-
eters of what this duty entails and a full analysis of the legal system at issue, it
is difficult to know when and how this duty has been satisfied.

Second, Romano and his co-accused in Recabarren et al., former Judge
Rolando Carrizo, also argued that they did not have the capacity to take action
to investigate based on an application of habeas corpus into the enforced disap-
pearances at issue.’"! In doing so, they implicitly raised the issue of whether it
is right to prosecute someone for failing in their duties if they do not have the
ability to carry out those duties. In such situations, depending on the pres-
ence of duress or their capacity to resign, the responsibility and culpability
of the legal professional is again nuanced. Similarly, in the Justice case, former
Nazi Minister of Justice Louis Rudolph Franz Schlegelberger argued that
the executive was constantly threatening to usurp the judicial system, which
affected his ability to defend the normative state.?*> Only with a full analysis of
the capacity to make independent decisions within a corrupt legal system can
these questions be addressed.

In the third manifestation of this duty to resist, legal professionals have
argued that they met the duty, contending that their responsibility or culpa-
bility was lessened because they sometimes ruled to mitigate the impacts of
the legal order in its facilitation of international crimes. For example, some
narratives around certain civil servants in the Third Reich have depicted the
lawyers as using their limited space to lessen the unjust effects of the law.? In
the Ministries case, Stuckart’s defense was essentially that his adherence and co-
authoring of the Nuremberg Laws supported a moderating instrument against
even more extreme measures.’** In the Justice case, Schlegelberger essentially
argued that if he had resigned earlier on, someone much worse would have
taken his place.”” In Recabarren et al., Romano and Recabarren referred to their
own actions and rulings within the legal system to argue that they defended
the rule of law where they could.?® Similarly, as Dyzenhaus put it, “law was
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used as the instrument of apartheid but also seemed to hold out some promise
of curbing its worst excesses,”?"” and if legal professionals were able to capitalize
on their capacity to resist, then this is a compelling shield to legal responsibil-
ity. However, determining the vitality of this defense is largely an exercise of
speculation, and the question will always remain in each case as to whether
resisting removes responsibility altogether or just mitigates culpability. The
question requires an inquiry of proportion in assessing the capacity to resist and
the extent of resistance, which in turn requires centering the legal system in the
trial and differentiating the roles of the impugned legal professionals.

There is an argument that legal professionals have a heightened duty to
resist, as opposed to soldiers, due to the former’s highly privileged position.
Depending on their role as judges, prosecutors, and legal advisors, they often
have the opportunity to see firsthand the resistance to the laws they interpret
and impose, and they have the benefit of education, exposure, and status.>®® At
the trial of Al-Bandar, the IST noted that Al-Bandar “was a graduate of one
of the law schools which indicates that he enjoys certain skills that might not
be available to other simpler people who may contribute to the commitment
of a certain crime.””” Elsewhere, at the SATRC Legal Hearing, Paula McBride
posed this interesting argument within the context of the duty to resist:

[The Judiciary}, I think in many cases did far worse than the police, because
they were one and all, they were so-called learned men, they came there
with the robes of their office and the sanctity of their being and they were
educated enough to understand that what they were doing was wrong . . .»°

Conversely, the same considerations work in reverse. In Sawada et al., the
USMC found it to be a mitigating factor that one of the accused judges had
no legal education. Accordingly, the status and position of legal professionals
in a legal system may play into their duty to resist. The IST even implied that
the duty to resist requires the exercise of a certain level of competence, or at
least that an ostensible lack of competence can demonstrate compliance with
a criminal regime. It criticized Al-Bandar’s failure to keep judicial registers,
verify names, and delegate the ascertaining of information to a clerk, implicitly
finding that he failed in his duties by doing s0.2*?

Finally, it is important to address the duty to resist within a legal system
as a whole and consider Wack’s argument. In essence, the question becomes
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whether the ability and decision to resist actually strengthens and sustains an
unjust legal system that commits international crimes as a form of functional
tokenism. The premise of Michael Sfard’s book, The Wall and the Gate: Israel,
Palestine, and the Legal Battle for Human Rights, arises from the legal petition of
villagers in a West Bank town to install a gate in the Israeli separation wall to
allow access to their farmland and resources. In placing the gate in the wall,
the Israeli legal system would essentially allow a small appeasement for the vil-
lagers but ultimately enforce the legitimacy of the wall itself and its unlawful
route.?” This dilemma reflects the notion that for a legal system to be effec-
tive in enforcing an unjust system, it must at least appear to possess a partial
internal logic of justice and allow challenges. It is also this “element of legal
containment of apartheid, and challenges to its extremities, that kept legal
values alive in South Africa.”?

In other words, the issue is not just about whether there is space within
a legal system to resist, but also whether in allowing this space and making
apparently just decisions within it, the unjust system is sustained. Similarly,
Robert Cover described at length how American judges, despite a stated com-
mitment to abolitionism, consistently interpreted laws in a way that sustained
the institution of slavery. The issue was not just their interpretations but their
acceptance to work within the established order.?” As a result, this dilemma
further demonstrates why it is important to put the whole of the legal system
on trial rather than merely looking to individual incidents, particularly when it
comes to legal institutions that sustain systemic crime.

5. Other Shields to Responsibility of Legal Professionals

Several additional legal principles and complexities arise when we bring
legal professionals to trial for international crimes. These shields of complex-
ity combine to generate reluctance for courts who are faced with the prospect
of charging and judging these crimes of law. The remaining issues to be
addressed that cause this reluctance concern the principle of independence,
the principle of complementarity, judicial respect and the status of legal
professionals, and the practical feasibility of judging a legal system and its
professionals.

Regarding judges, judicial independence may both afford leeway for them
to commit judicial crimes and simultaneously deter efforts to prosecute those
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responsible. In his defense of the legal profession under South African apart-
heid, former Chief Justice Corbett stated that

in order to be true to his judicial oath and to administer justice to all per-
sons alike “without fear, favour or prejudice” a judge must enjoy independ-
ence . . . He is accountable to a superior court of appeal . . . and in the last
resort there is impeachment. Outside these parameters, however, a judge
may not be called to account for his or her judgments or to debate and jus-
tify before, for instance, governmental bodies or commissions.?*

His words summarize the notion that it is for the judiciary, and the judiciary
alone, to pass judgment on itself. While necessary to prevent interference and
abuse of the judiciary, it is problematic to maintain this shield of independence
in the face of international crimes and otherwise unjust systems. For example,
in Canada, former Chief Justice Beverly McLachlin barred an inquiry into sys-
temic racism of the judiciary in Nova Scotia based on the principle of judicial
independence.?’

Particularly in common law systems, the principle of judicial independence
often translates into a doctrine of judicial immunity, generally shielding judges
from civil and criminal suits that would challenge their judicial acts. Conversely,
in South American jurisdictions, there is no explicit doctrine of judicial immu-
nity.® In Recabarren et al., the principle of independence was pierced and thus no
judicial immunity defense was argued.” In its place, the related legal positivist
defense that one was simply exercising their duties according to law was employed.
In every jurisdiction, the extent and nature of judicial independence differ, reflect-
ing the divergent approaches to determining when law is so unjust as to pierce this
veil of independence and to what extent political decisions are involved.

The issue becomes further complicated when it comes to the prospect of
international and hybrid tribunals judging the legal professionals of other legal
systems. In the few cases where this has happened, however, tribunals have ques-
tioned whether there was any independence at all. In the Nuremberg-era trials
in Germany, much of the defenses relied on the very notion that legal profes-
sionals and jurists had no independence—that all law and decisions came from
Adolf Hitler.>® Even then, assessing the law of a system whose concepts and
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meanings differ from those familiar to an international judge remains difficult.
In Greiser, the use of legal experts to translate the Nazi legal system is perhaps a
sign of law’s difficulty to judge itself in different contexts.”! In any event, there
must be a line to independence; it cannot shield responsibility as a sacrosanct
principle in defense of the judge who presides over international crimes.

The reluctance of judges to judge other legal systems and those involved
may also be rooted in understandings of sovereignty. In the jJustice Case, each
defendant invoked the act of state doctrine as a defense for enforcing the Night
and Fog decree, but the Tribunal correctly rejected the claim that international
criminal law could not apply to individuals acting in pursuit of state objec-
tives.?> However, contemporary international criminal law has given renewed
deference to sovereignty by expanding the principle of complementarity. The
principle of complementarity is enshrined most clearly in Article 17 of the
Rome Statute, where it requires that states bear the primary responsibility for
investigating and prosecuting international crimes.?® For the ICC, the princi-
ple of complementarity has cultivated a cautious approach when assessing the
adequacy or legality of domestic legal systems. This was prominently reflected
in the admissibility decision of the ICC Appeals Chamber in A/-Senussi, where
the court denied admissibility of the case largely on the grounds of complemen-
tarity, stating that “the Court was not established to be an international court
of human rights, sitting in judgment over domestic legal systems to ensure that
they are compliant with international standards of human rights.”4

While complementarity mainly serves the purpose of encouraging genuine
national proceedings and ensuring that states retain the primary responsibility
of adjudicating international crimes, it is also born from the principle of respect
for the various legal jurisdictions of the world.*> However, instead of inter-
preting the principle of complementarity as a way of recognizing the diversity
of the judicial cultures of the world, as defined in the Preamble of the Rome
Statute,? it has caused the ICC to be reluctant to fully engage with other legal
systems, as shown in A/ Hassan.* Article 21(1) of the Rome Statute permits the
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ICC to interpret the Statute’s provisions in line with the laws of legal systems
of the world. Engaging with legitimate differences in legal orders and how they
interact is thus rooted in the Statute, and it may enhance rather than detract
from the international nature of the Court.?®® Yet, having the opposite effect,
the ICC may hesitate to label national systems as illegal in fear of violating the
principle of complementarity, or otherwise being accused of legal imperialism
and disrespect for sovereign judicial institutions. This reluctance may be fur-
ther pronounced in transitional justice settings, where domestic legal systems
are often fragile, and international bodies seek to support rather than sup-
plant their development. Ultimately, while the principle of complementarity is
designed to respect judicial institutions, it may inadvertently foster a judicial
culture of restraint in judging the international crimes committed by domestic
legal systems. In this vein, complementarity does not just decide who is pros-
ecuted but also subtly informs how far we should scrutinize domestic law at all.
When domestic legal systems are treated as prima facie legitimate’® and crimi-
nal conduct is substantially individualized, the ICC’s complementarity regime
may unintentionally construct zones of professional immunity for unjust legal
systems and legal professionals.

Moreover, the heightened social status of legal professionals may often pro-
duce a degree of deference that influences decisions concerning their accounta-
bility. In some legal systems, citizens often idolize their judges,?® and generally,
the juridical field is protected by a form of “symbolic capital,” where lawyers
are seen as neutral experts whose behavior and conduct can be rationalized.””
There are two ways in which the status of legal professionals serves as a barrier
to criminal accountability.

First, judicial respect, in conjunction with judicial independence, is built into
legal applications and appellate procedures in such a way as to permit interven-
tion in very few situations. Even when judges intervene on decisions concerning
the facilitation of international crimes, they do so with judicial respect. Outside
of the law, it seems unsettling to “respectfully” disagree with someone who
justifies executions and torture, but in the realm of the law, it is normal.?’? In
respect of the court-ordered execution of Andrew Zondo under South African
apartheid laws, the former Chief Justice defended the order by stating that
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“[tthe trial Judge was an experienced and highly respected member of the Natal
Bench.”?” Accountability systems are also often dominated by insiders who are
reluctant to punish their peers and expose their profession to public scrutiny.?’
Particularly in transitional justice settings, there are situations where judges
are asked to judge and punish their peers and other legal professionals, who
may then re-join them in a few years.”” This status of legal professionals, both
as respected individuals in society and as peers and colleagues of those judging
them, acts as a shield to any form of accountability for facilitating injustice.

The second barrier stems from the regulation of the legal profession through
rules of professional conduct and ethics. Bar associations and judicial associa-
tions in various states often provide for a set of rules of professional conduct and
ethics, as well as disciplinary frameworks, that are meant to regulate the legal
profession and ensure trust in legal institutions. While regulation of the legal
profession is important, it may problematically be used to deal with extraor-
dinary situations concerning the commission of international crimes by legal
professionals, a feat for which it is ill-suited. Regulatory discipline is not a
justice process to hold individuals accountable for the harm they have caused
to victims of atrocities, but rather an administrative procedure to determine
whether the lawyer met the duties of their professional association. Nonethe-
less, legal professionals may invoke professional discretion within this regula-
tion framework to avoid accountability for their conduct, arguing that their role
in systemic injustice is just zealous advocacy or part of a strategy.’® The lawyers
responsible for the Torture Memos escaped criminal accountability, and when
challenged professionally, they relied heavily on rules of professional conduct
as a shield.?”

In conjunction with the status of legal professionals in society, the very exist-
ence of this professional set of rules and disciplinary frameworks positions it
as the first choice of accountability mechanisms. The notion that professional
disciplinary measures are sufficient to serve international criminal justice is
problematic, not only because the penalty and accountability is non-criminal
in nature, but also because these regulatory bodies are often ineffective due to
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a lack of neutrality when the matters concern more high-profile or political
issues.””® Returning to the discussion of Yoo's torture memos, Yoo was investi-
gated by his own department’s office of professional responsibility, which con-
cluded that Yoo’s actions represented “poor judgment” but did not constitute
professional misconduct. He did not face further disciplinary action.?”” Even if
found to have committed professional misconduct, it is difficult to comprehend
that such forums, on their own, would provide meaningful justice to victims
of atrocity crimes.

While more prevalent in domestic courts, the shield of regulatory bodies
may also permeate into the decisions and expressivism of international courts
and tribunals. In the Justice case, the USMT commented on the measures that
the German justice system may have taken to deal with Oswald Rathaug, per-
haps removing the need to resort to criminal accountability. The USMT stated
that “[ulnder any civilized judicial system he could have been impeached and
removed from office or convicted of malfeasance in office on account of the
scheming malevolence with which he administered injustice.”?** In any event,
while professional regulation certainly helps to curb the problematic behavior
of legal professionals, its use is inappropriate, inadequate, and potentially det-
rimental in addressing their role in international crimes.

Finally, the issue of pragmatism has been argued as a barrier to the account-
ability of legal systems and legal professionals. These arguments spawn across
international criminal law in general: the practice of breaking down mass
systems of criminality into the language of the courtroom.”' In respect of
the crimes of law in particular, the purpose of lamenting the past has been
criticized,’® as has the practice of considering all the above issues as whole in
determining the legal responsibility of legal professionals. As argued by Cor-
bett, “[tthe mind boggles at what all of this would involve. The impracticality
of it all is manifest.””* Yet, the solution lies in first knowing what we need to
address and what we are dealing with in respect of international crimes com-
mitted by legal professionals. That is precisely what this Article has argued—it
is time we bring attention to the role of legal professionals in international
crimes, and that starts with bringing legal systems to the forefront and under-
standing how these crimes of law differ from others.
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C.  Moving Forward: Toward a Special Class of Legal Perpetrators?

How can international criminal law better adapt to the role and responsibil-
ity of legal professionals in the commission of international crimes? The Justice
case and the Argentine cases only sporadically and indirectly address some of
the above particularities of the legal profession. All other trials of legal profes-
sionals neglect these issues. The solution lies not only in addressing the role of
legal institutions through charging, but also by differentiating legal profession-
als as a particular class of perpetrator.

First, analyzing the legal professional’s responsibility through existing
modes of liability, on their own, is insufficient to understand the culpabil-
ity of the legal professional in this system of law that commits international
crimes. Given the particularities of the legal institution and the lawyer’s duties
therein, merely focusing on the connection between the legal professional and
the enforcement of the atrocity is problematic. This is especially true due to
the varying requirements of intent in co-perpetration liability, which may be
ill-suited to address the realities of desk-perpetrators, who often have no desire-
based intent (dolus directus)*®' nor knowledge-based intent (dolus indirectusP® of
the crime, and who instead foresee the risk of the crime coming to fruition
based on the law they enact, interpret, justify, or uphold.?® Except in direct-
consequence cases involving judges and prosecutors, such as in Recabarren et al.,
legal professionals are thus only seen as passive actors. More importantly, how-
ever, existing modes of liability may fail to account for the above-mentioned
dynamics, duties, and other realities that legal institutions demand.

Ultimately, international criminal law delineates responsibility and modes
of liability based on hierarchy and participation in criminal conduct, adapting
to the level and proximity of participation of various actors towards the crimi-
nal conduct. However, international criminal law does not necessarily adapt
its frameworks or delineate responsibility based on the nazure of the individual
suspect or accused, particularly with respect to non-political or military actors.
Liability is complicated by the nature of the legal professional with respect to
virtually every existing mode of liability used in international criminal law.
For example, superior responsibility, which holds superiors liable for crimes
committed by their subordinates, would likely not be viable to hold legal pro-
fessionals responsible. In the novel The Trial, Kafka depicts an endless ladder of
officials administering a corrupt legal system but never reveals a final judge or
supreme decision-maker; authority is always deferred upward as the court exists
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everywhere and nowhere.?” Demonstrated in this literary depiction, superior
responsibility is likely viable for a legal professional’s role in neither pervasive
systemic crime nor discreet ordinary crimes. The subordinate relationship is
muddled by the institutional dynamic of the crime and the particular position
of the judiciary or impugned legal branch in relation to enforcing agents of a
repressive apparatus (that is, whether the judiciary is integrated into the politi-
cal branch). Even within the judicial branch itself, however, it is often difficult
to determine who is in command when decisions can be appealed and are based
on a mixture of precedents, discretion, prosecutorial and judicial directives, and
legislation. Moreover, control over subordinates must still be shown, and the
superior responsibility often presupposes that the superior and subordinate are
in some way within the same organization.”®® It may thus be difficult to show a
relationship of control of a civilian judge over soldiers or police officers, unless
the judge is treated as a military or political leader.

For crimes of law, having demonstrated the distinct nature of legal pro-
fessionals, whose responsibility must be rooted in legal institutions and who
embody a complex set of separate principles, international criminal law must
be adapted to a separate class of legal perpetrators. In failing to adapt its struc-
tures to the distinct nature of legal professionals and legal institutional crime,
international criminal law either ignores their responsibility altogether or treats
legal professionals like military and political actors. In doing so, it both denies
them proper legal considerations and paints a false narrative of rigid hierarchi-
cal structures and distant contributions to the underlying crime. It signals that
every international crime is the result of a political or military decision without
an underlying contextual legal structure. As argued in Section B of this Part,
ignorance of legal structures and false narratives in trials undermine the goals
of international criminal law and transitional justice, failing to prevent recur-
rence and failing to express the core of the systemic wrongs examined.

Accordingly, addressing institutional criminality and the pervasive effects
of legal violence requires not only charging certain crimes against human-
ity, but also engaging with an expanding set of considerations concerning the
criminal responsibility of legal professionals. Stipulating a detailed legal test
to address the responsibility of legal professionals is beyond the scope of this
Article, but such approaches must at least begin by centering legal institutions
and fully examining their structures. Concerns arising from complementarity
or the feasibility of such a feat must be restrained, for it is indeed possible to
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judge a legal system with legal pluralist approaches.?® Through experts and
witnesses from the affected jurisdiction, courts will be able to best depict such
legal structures, as partially done so in Greiser,”° and the relationship between
legal institutions and crimes of law carried out together with other institu-
tions and actors. Second, laying out these structures will help courts better
understand the normative power of the law based in such institutions, the roles
of various legal professionals, the duty and capacity to resist those normative
laws and procedures within the impugned system, and other relevant duties
and functions of legal professionals within that system. Third, courts may then
address the accused’s relationship to the law, analyzing their decisions within
their particular level of capacity to resist, the effects of their actions, and the
various dynamics of their role within the legal system at large. International
criminal law must be able to address the acceptance, resistance, interpretation,
and acquiescence of a legal professional in respect of the law.

Finally, while these considerations must be used to address the criminal
responsibility of legal professionals, there are some considerations that may be
best left for sentencing and expressivist narratives. Namely, the above-men-
tioned issue of functional tokenism, where the resistance of a legal professional
from within instead strengthens an unjust legal system, poses a particular issue
to international criminal law. In effect, we cannot ask legal professionals to
remain and resist injustice if doing so facilitates further international crimes.
This issue may only be addressed by piercing the hyper-individualization of
international criminal law and expressing the complex dynamics of systemic
crimes of law.

Such a framework must be further adaptable to the reality that legal profes-
sionals are not unitary. These principles and considerations will differ depend-
ing on the legal system examined and the legal professional concerned. Judges
have more extensive ethical duties than other lawyers. A public defender may
have more room to resist than a government prosecutor. A civil legal advisor
may have a stronger say in legal policies than an independent member of the
bar. To ignore these differences is to neglect legal professionals’ important, yet
nuanced, role in institutional crimes of law.

While the above principles and complexities must be considered, they
must also be highly developed and defined to ensure that there is no further
impunity. Defenses concerning duties of resistance and other principles must
be honed and limited. This requires the development of caselaw around this
particular class of legal perpetrators to ensure that their roles are neither over-
looked nor misrepresented.
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III. THE CASE FOR ACCOUNTABILITY OF LEGAL
PROFESSIONALS

Holding legal professionals accountable for international crimes serves sev-
eral of the objectives of transitional justice. What constitutes transitional
justice and the objectives it serves are highly debated, and it is not a one-
size-fits-all approach applied to each transitioning society. However, such
processes often serve the aims of, among other goals, providing some form of
accountability, restoring dignity to victims, restoring civic trust, establishing
a record of past events, and preventing the recurrence of harms.”' Because of
the timing and flexibility of transitional justice processes, they are often used
to address more pervasive and structural abuses of the past, which might
include criminal prosecutions. For instance, the Recabarren et al. case is very
much a part of Argentina’s long transitional justice process that included a
truth commission and several trials, among other mechanisms, to address
the systemic violence inflicted by the former dictatorship.?”> The case shows
us that criminal trials, when embedded within a broader transitional justice
framework, can meaningfully engage with structural violence rather than
merely isolated acts.

In approaching some of the goals of international criminal law and transi-
tional justice, there are several compelling reasons to hold legal professionals
accountable for crimes of law. Trials can serve, among others, the functions of
(a) retributive justice and providing a sense of justice to victims; (b) expressing
disapproval of and shaping debates on the role of jurists in respect of interna-
tional crimes; (¢) truth-telling; and (d) building trust and signaling the cred-
ibility and independence of a new legal order, thus reconciling the past and
“cleaning the wound until it heals.”>

A.  Retributive Justice

It must first be noted that every situation is different. Sometimes victims
do not prioritize retributive justice or trials are not possible. One example
would be due to transition or amnesty agreements, such as that of South
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Africa.?! Nonetheless, criminal trials may indeed provide a sense of justice to
victims of an unjust legal order. However, while civil society complaints and
commissions have revealed the role of legal professionals in the commission of
atrocities, these professionals have often escaped justice while military wings
and those outside of the legal sphere more often do not. For example, in A/
Hussan, one of the defendant’s convictions was “based on his contribution to
the crime committed by . . . mainly judges of the Islamic Court, by virtue of
his role in the Islamic Police,” but these judges were not prosecuted.?®> Bring-
ing all those responsible to justice, not just those unshielded by the legal
profession, would bring a more comprehensive justice to victims. In the case
of Argentina, thanks to Recabarren et al., “Argentines are breaking through
the shielding that the accomplices of the criminal regime of the civil-military
dictatorship designed to guarantee their own impunity.”>¢

B.  Expressivism

One of the most important functions of international criminal trials is to dis-
approve of criminal conduct, convey messages, and influence discourse on percep-
tions and norms.?”” When it comes to prosecuting legal professionals in particular,
trials may serve two highly important expressivist functions. First, the function
of trials to shape discourse on when the actions of legal professionals become
unlawful is highly important, particularly given that these actions have long
been ignored in the field of international criminal law. As mentioned, the con-
duct of legal professionals is highly complicated by how much leeway they have to
resist unjust laws, whether they have a duty to resist unjust laws, and when their
conduct amounts to an international crime. There is also the question of what
constitutes unjust laws and procedures and who gets to decide this, an issue raised
in A/ Hassan, where Al Hassan was convicted of the war crime of sentencing
without due process.®® Arguments have been raised as to the unclear meaning
and scope of judicial guarantees under international humanitarian law, as well as
different cultural understandings of judicial guarantees.® The transparent devel-
opment of a body of jurisprudence adapted to the role of legal professionals may
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help to develop norms and standards that clarify these questions. Second, in light
of the above, international criminal law processes may recognize different levels
of responsibility within a collective matrix, expressing legal institutional crime
through the charging of certain crimes against humanity. The use of expressivism
for this function is even more important when international criminal law has no
direct concept of state crime.

C. Truth-Telling

While the function and effectiveness of trials to clarify historical accounts
remains contested, they can, at least subsidiarily, produce a record of the past.>”'
Holding legal professionals accountable through criminal trials and adequately
addressing their responsibility may thus serve the purpose, in part, of fulfilling
the victims’ right to truth. In the words of Judge Garzdn, “a complacent, indo-
lent judiciary, complicit in silence, is the worst cancer for a society that cannot
trust those who are the last bastion of protection of its rights.”** In the Justice
case and Recabarren et al., the testimony and participation of legal professionals
informed victims and the public of the inner workings of their respective legal
systems.

Conversely, at the Legal Hearing of the SATRC, apartheid-era jurists were
not prosecuted nor even subpoenaed, and they refused to participate in per-
son. The Legal Hearing sought to illuminate “how professions and insticutions
which on the face of it seemed no different than their counterparts in Europe or
North America, were deeply implicated in apartheid,” but instead of enlighten-
ing the public with a full account of the inner workings of apartheid law, the
lack of cooperation from most judges and magistrates deprived it of a compre-
hensive inquiry’® Bringing legal professionals to trial may thus be necessary
to produce a narrative that will allow victims and their relatives to learn of the
workings behind their abuse and will allow stakeholders to confront and learn
from the past.

Truth-telling is particularly important in the context of trials addressing
legal orders due to the extent and nature of violence that law causes. As dis-
cussed, international criminal law tends to focus on exceptional or extraor-
dinary violence in the form of killing, torture, and other core international
crimes. However, legal orders may facilitate systemic and less visible crimes
that encompass everyday life, governing societal arrangements and subjugating
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classes of people. This is particularly illustrated in the context of colonial legal
systems operating to subjugate the colonized. Accordingly, addressing the law
and its legal professionals is important to fully grasp the scope of the violence
that the law causes.

D.  Building Trust, Reconciliation, and Restorative Justice

Among the stakeholders and those who did participate in the SATRC’s Legal
Hearing, a divergence of four leading opinions arose as to what to do with the
jurists who upheld the apartheid legal order. First, in his written submissions,
the former Chief Justice, Michael Corbett, objected to any scrutiny of the legal
professionals of Apartheid South Africa, particularly the judges. He justified his
objection on the presupposed impracticality of effectively retrying every case to
determine its injustice, and more fundamentally, on the principle of judicial inde-
pendence’®* In short, he advocated for a blanket amnesty and amnesia about
the past legal order’” Archbishop Desmond Tutu’s views, on the other hand,
largely reflected the goals of the greater transitional justice project, to illuminate
the truth in promotion of reconciliation while putting retributive justice aside.
He sought a truth-seeking inquiry into the functioning of the apartheid legal
system to learn from the past.’* Others advocated that truth and amnesty was
insufficient—that some form of individual accountability was required. Dyzen-
haus sought to charge the jurists with “dereliction of duty,” and in doing so, asked
why they failed in their duties and how this can inform the future” To prioritize
cooperation in discovering and learning from the systemic abuses of the apartheid
legal order, Dyzenhaus was opposed to the prosecution of legal professionals for
crimes against humanity as done so in the post-World War II trials.**® However,
Lennox Hinds emphasized that apartheid law constituted a gross abuse of human
rights, arguing that a good case could be made for arraigning jurists on charges
of complicity in such human rights abuses.>®

These four visions of accountability, or lack thereof, for legal professionals—
approached through the lenses of judicial independence, truth-seeking, profes-
sional responsibility and expressivism, or criminal accountability and retribu-
tive justice—largely reflect the politics of memory and the dynamics of crucial
debates on what to with legal professionals when transitioning to a just society.
Depending on the context, when the legal system of a past oppressive regime
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remains unaddressed, its structures continue in some way, and the public
remains to be shown that any change has occurred, risking reversion to the
past. Failure to address the role of legal institutions in a comprehensive manner
compromises the integrity of the legal system and its stability. This is particu-
larly true when members of the legal institution remain in their positions with-
out any form of accountability or lustration. While criminal prosecutions are
not the sole means of facilitating such processes, judicial reform and efforts to
build trust in judges and the judiciary have been identified as crucial in efforts
to guarantee non-recurrence as part of transitional justice processes.’'”

Moreover, many argue that lustration is not enough. The damage to the
legal institutions of post-World War II Germany that resulted from allowing
many jurists to remain in their roles “was not solely due to facts about their
personalities. It was also due to the fact that their legal philosophies—their
understanding of legal duty and the rule of law—-continued unchallenged.”"
Therefore, while there are many shortcomings and variables, trials of legal pro-
fessionals can serve the function of confronting and reprimanding the abuses
of unjust past legal orders, learning from them, and signaling an intention to
change by both removing key players from office and challenging their ideolo-
gies and actions.*'?

However, every situation is different, and domestic prosecutions may not
be possible or suitable. In some circumstances, it is the system of military tri-
bunals that commits international crimes or there is no transition. In other
circumstances, lustration, let alone trials of legal professionals, would paralyze a
weak state’s transitioning legal institutions, or the way in which it is done com-
promises the separation of powers and judicial independence.’”> Nonetheless,
when the situation and the victims call for it, the trials of legal professionals for
crimes of law may be necessary to reveal the complex dynamics of legal actors
and hold them accountable in order for societies to move forward.

CONCLUSION

Holding legal professionals and institutions accountable is no easy feat, but
international criminal law mechanisms have neglected their role in the com-
mission of international crimes for too long. International criminal law must
be able to confront the particularities of legal professions and the crimes of law
that produce structural and systemic violence that permeates beyond discreet
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individual criminal acts. This Article has demonstrated that such a feat is pos-
sible within existing international criminal law mechanisms.

In doing so, this Article has proposed two primary frameworks to adequately
remedy international criminal law’s lack of attention to and misunderstanding
of legal professionals’ roles in the commission of international crimes. First,
trials must both recognize and center systemic institutional crimes rooted in
the structures and norms of legal institutions. To do so, the charging of certain
crimes against humanity is best suited, as their manifestations may be rooted
in maintaining or exploiting a system of law. Second, international criminal
law must be separately adapted to a particular class of legal professional perpe-
trators. To do so, accountability efforts must fully appreciate the dynamics of
the impugned legal system, the particularities of the legal profession within i,
and the conduct of the accused in maneuvering those institutional and profes-
sional dynamics. In following such an approach, we may begin to release the
restrictions on recognizing crimes of law.

Simultaneously, this Article has made a further case for why legal profession-
als should be held accountable in criminal trials. When embedded within or
in relation to a transitional justice process, prosecuting crimes of law pursues
several of the goals of transitional justice, namely retributive accountability,
expressing what constitutes the wrongs of the past, creating an account of what
happened, and building civic trust in institutions going forward. In addressing
crimes of law with these goals in mind, we open the door to another device in
the transitional justice toolbox.

Differentiating crimes of law does not open the door to overcomplicating
an already complicated field of law.>" Rather, if courts and tribunals seek to
pursue justice while ensuring fair trials, putting the law on trial and adapting
to a particular class of legal perpetrators is the most appropriate framework
for doing so under contemporary structures. Shedding light on the dynamics
of crimes of law may also be helpful in the coming years not only in light of
the ICC OTP’s application for an arrest warrant against the Chief Justice of
Afghanistan but also the potentiality of an investigation against Israeli legal
professionals for the crime of apartheid.’” Ultimately, recognizing the above
nuances of crimes of law and legal professionals is essential not only for achiev-
ing accountability in individual cases, but also for reinforcing the integrity of
international criminal law as a system capable of confronting the structural
basis of law itself in the perpetration of atrocities.
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