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 When newly elected Canadian Prime Minister Justin Trudeau was asked by surprised 

reporters why he appointed women as 50% of his cabinet, he responded simply, “Because it’s 

2015.”1 Just because. Because it’s time. In fact, he implied, it is long past time for having to 

justify including women as one-half of the power structure when women constitute one-half of 

the population. American presidential candidate Hillary Clinton similarly aimed to appoint a 

cabinet of half women if elected.2 At the global level, the United Nations’ initiative “Planet 50-

50 by 2030” challenges governments to commit to putting women in 50% of positions of 

economic and political power, because they are 50% of the planet.3 All these efforts demonstrate 

Trudeau’s point that it’s time for meaningful change in shared governance through a method as 

simple as selecting women for half of all positions of power.4  

This same idea of gender parity applies in everyday governance at all levels. It is long 

past time for justifying the need to reform American institutions that exclude women from the 

power structure. Rather than stumbling along the path of continued sex discrimination by the 

ineffective application of judicial Band-Aids to systemic problems, it is time for alteration of the 

power structure itself. It’s time for the law to endorse the equal representation of women in all 

power venues in order to remedy—permanently—longstanding, resistant systemic sex 

discrimination.5 And the way to achieve this goal of gender parity might be quotas. 

 “Quota” is a dirty word. In U.S. law and society, we are “quota-phobic,” vehemently 

resisting an idea alleged to be based on political correctness in place of merit.6 Quotas have been 

used in affirmative-action remedies to integrate schools racially in proportion to the community 

or to mandate a set percentage of government contractors of minority status.7 However, quotas 
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have also been overturned by the Supreme Court as unconstitutionally discriminatory in and of 

themselves for operating on the basis of a suspect factor like race.8 As Chief Justice Roberts 

famously said in striking down a school racial quota, “[t]he way to stop discrimination on the 

basis of race is to stop discriminating on the basis of race.”9  

 Quotas, however, are much more accepted in other countries, particularly European 

countries, where gender quotas for corporate boards, political representatives, and academic 

review boards are increasingly commonplace.10 “In many jurisdictions around the world, 

women's past and current disadvantage is regarded as an injustice that must be corrected by 

various measures, including antidiscrimination law, affirmative action, and even gender 

quotas.”11 It is thus worth reconsidering gender quotas as a potential remedy in America.  

Quotas offer the power to change the big picture of systemic discrimination. For at the 

broad level, sex discrimination is still apparent. The numbers reveal that women are not 

represented in positions of economic, professional, or political power in proportion to their 

percentage of the general population. Women constitute 50.8% of the American population.12  

Women are 47% of law students,13 but only 34% of lawyers,14 about 20% of law deans,15 18% of 

equity partners,16 just under 30% of state judges,17 about 25% of state legislators,18 and about 

20% of the U.S. Congress.19 Women earn about 57% of all bachelor’s degrees and 50% of 

science degrees, but are only 29% of the STEM workforce.20 Women are 47% of the 

workforce,21 40% of MBAs, and 40% of managers,22 but account for only about 20% of Fortune 

500 corporate boards23 and 5% of Fortune 500 chief executive officers.24 The courts receive 

continued filings of sex discrimination complaints, not due to facially discriminatory rules like 

nineteenth-century coverture, but due to practices and informal norms of exclusion and denial of 

opportunity just the same.25 Laws directed at malevolent individual bad actors miss the picture, 
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and fail to redress the more complex and embedded systemic bias, structural impediments, and 

gendered norms that continue to fuel gender inequality.26 Discriminatory harms of gender 

inequality in employment, education, marriage, religion, pregnancy, and profession have existed 

since the founding of our country, and women’s demands for eradication of such wrongs since 

the 1848 Declaration of Sentiments have not yet been realized.27 Two hundred years of harm, 

and more than fifty years of modern feminist legal reform are more than enough to dispel the 

notion that the status quo is sufficient or that more basic measures like general prohibitions of 

discrimination or good-faith efforts must first be exhausted.  

 It’s time to consider more effective, systemic, and long-lasting remedies of gender 

quotas. A quota remedy would require gender parity—proportional representation of women in 

positions of power. The proportion would match the gender distribution of the general 

population; so women as about 51% of the population should constitute 51% of the managers, 

boards, CEOs, legislatures, and law firm partners, as well as STEM majors and law students. 

Judges too, would then be 51% women, although Justice Ruth Bader Ginsburg suggested she 

would not stop there, opining that the Supreme Court would have the right number of women 

justices “[w]hen there are nine.”28 This idea of substantial proportionality is seen in the law in 

the Title IX education context where one sex is deemed underrepresented if there is a disparity 

between the gender composition of the institution’s student body and the gender composition of 

its athletics.29 This mandate of parity and proportional representation exists legally as a tenet of 

gender equality. One way to enforce such parity is through quotas, requiring parallel 

representation between population and power.  

 The idea of gender quotas seems farfetched at first blush. Culturally, it evokes claims of 

unfairness, triggering fears of unqualified candidates and reverse discrimination against men.30 
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(Though such fear itself reveals a deep gender bias in assuming women collectively would be 

unqualified.)31 Some fear the potential counter-effect of restriction by a quota, for example, 

limiting women to 51% of college admissions even where their grades would allow them to 

constitute a higher percentage of the incoming class.32 Such a result seems unlikely, and if it 

were to be achieved, then perhaps the remedial need for a parity mechanism would be gone. In 

the meantime, however, the need for a solution remains. Legally, the current Supreme Court 

seems to have foreclosed absolute quotas, at least in the racial context, although it has permitted 

“race-conscious” decisions where race is considered as one of multiple factors.33 However, 

Justice Ruth Bader Ginsburg, dissenting in a case that struck down a university’s affirmative 

action program, supported the appropriate use of racial quotas “to prevent discrimination being 

perpetuated and to undo the effects of past discrimination.”34 She cited contemporary human 

rights documents, including international treaties against gender discrimination, as laws that 

“draw just this line” and “distinguish between policies of oppression and measures designed to 

accelerate de facto equality.”35 Ginsburg explained elsewhere in a majority opinion that “[s]ex 

classifications may be used to compensate women ‘for particular economic disabilities [they 

have] suffered,’ to ‘promote equal employment opportunity,’ [and] to advance full development 

of the talent and capacities of our Nation's people.”36 

The quota idea might not be so crazy, then, when examined from a perspective of the law 

of remedies. This law requires a meaningful remedy for every harm, and provides the flexibility 

necessary to achieve tangible change.37 As discussed in Part I, existing individualized remedies 

have been inadequate to redress the entrenched problems of systemic gender discrimination. 

Institutional and structural problems of inequality have not responded to the innocuous Band-

Aids of damages and reinstatement, even if plaintiffs make it through the gauntlet of limitations 
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on class actions and collective relief and laws that fail to encapsulate gendered harms.38 Second, 

as discussed in Part II, legal systems in other countries have recognized this entrenched 

ineffectiveness and have moved on to mandating quotas for meaningful and accelerated change. 

This precedent provides support for remedial options that force institutional change in 

conformance with the legal mandates of gender equality. Part III then argues that quotas are 

legally viable under the remedial law of prophylaxis and withstand judicial constitutional 

scrutiny. It is thus worth considering quotas as a judicial option in order to provide new 

approaches to old problems. Because it’s time. 

 

I. The Problem: Continued Harms and Inadequate Remedies 

The foundational premise revealed by feminist scholars is that individualized remedies 

fail to sufficiently address systemic causes and effects of sex discrimination.39 Examples of the 

ineffectiveness of this isolated approach are evident in the daily news, where sexist norms 

dominate business systems and legal slaps on the wrist against one or two actors fail to make any 

difference. For example, executive Ellen Pao encountered the old boys’ club of Silicon Valley 

with its gendered assumptions about women, viewing female colleagues as potential sexual 

conquests and managing women with paternalism that fails to equally endorse women’s power 

and advancement.40 The subtleties of engrained norms failed to demonstrate to a jury that the 

problem was more than one woman’s promotion, but rather about workplace expectations, daily 

treatment, workplace relations, and standards for advancement all defined by Mad Men-era 

norms of masculinity.41 In another example, a woman federal prosecutor in Washington State, 

the high-ranking Deputy Criminal Chief, faced an uphill battle to prove sex discrimination by her 

unequal pay, isolation, and lack of authority in the workplace based on individual intent rather 



 
 

6 
 

than systemic male norms of workplace management.42 Glass ceilings and workplace cultures 

have been resistant to the damages claims of any one individual.43  

A key feminist insight on these systemic problems has focused on the importance of 

power.44 The lack of women’s power as decision makers in the workplace, politics, or science 

means the perpetuation of the patriarchy (yes, patriarchy) and male privilege from the top down. 

Generations at the top may be outdated, but they continue to transmit the same outmoded 

assumptions of women’s inferiority and disqualification, reinvigorating a new generation with 

the same discriminatory norms and practices. 

  Scholars have discussed the inadequacy of existing remedies for gender discrimination in 

the tort damages context. “When viewed through a wider cultural lens, the basic structure of 

contemporary tort law still tends to reflect and reinforce the social marginalization of women and 

racial minorities and to place a lower value on their lives, activities, and potential.”45 Non-

pecuniary damages are limited for emotional, dignitary, or intangible harms. “The privileged 

status of physical harm over emotional and relational injury found in contemporary tort law is 

sustained by dubious assumptions about the greater seriousness and important of this type of 

injury in the lives of ordinary people.”46 Legal standards of tort ask “what is reasonable” of the 

objective person, incorporating men who have not experienced the discrimination, lack of 

privilege, second-class status, or emotional toll women face,  thereby rendering reactions to these 

consequences automatically unreasonable. Thus, remedies fail to correct action or provide 

incentives or leverage against discriminatory action. “[T]ort law’s remedial damage scheme 

perpetuates existing racial and gender inequalities by compensating individuals . . . based on 

their race and gender.  Even worse, tort law creates ex-ante incentives for potential tortfeasors to 

engage in future discriminatory targeting of women and minorities.”47 In addition, restrictive 
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procedural requirements for evidentiary proof and class action relief, which curtail actions for 

sex discrimination, further diminish the availability and efficacy of existing remedies.48  

 Even when systemic violations are established, the Supreme Court has been reluctant to 

award relief. For example, in Manhart, the Court found systemic discrimination from 

overcharging women for their retirement plan, but denied restitution and return of the wrongfully 

charged monies.49 The Court did so despite Title VII’s general legal rule that remedies should 

make the plaintiff whole.50 In a similar case two years earlier, the Court did award such relief to 

remedy men’s unequal retirement benefits resulting from a longer work time to retirement.51 The 

all-male Manhart Court was concerned with institutional problems of the defendant’s solvency 

and the impact on third parties, even though the defendant admitted it had sufficient existing 

funds to pay.52 Governments and third parties were all weighed higher in the remedial calculus 

than the women who had proven discrimination. 

  A glimmer of remedial hope was seen in the creation of sexual harassment remedies. A 

series of prophylactic injunctive remedies in the 1980s turned workplace culture from Mad Men-

era to zero tolerance.53 Prophylactic provisions reaching facilitators of continued harm and 

requiring institutional change were more effective than meager damages in not only shifting the 

culture in one defendant’s workplace, but in bringing about broader cultural shifts in norms and 

acceptable behavior.54 Relief like institutional reporting and grievance structures, education of 

institutional behavior, and establishment of policies made the difference. Corporate defendants 

then rushed to voluntarily institute similar measures to insulate themselves from potential 

liability from future bad actors, thereby normalizing these institutional practices that 

meaningfully reduced sexual harassment.55 The key was that courts realized that continuing to 

slap down individual aggressors and award personal damages for lost income and emotional 
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distress were severely inadequate to changing the gendered and sexualized workplace culture. 

Instead, proactive, injunctive relief altering the institutional structure and power itself was 

required.  

 

II. Precedent for Solutions: Go Big or Go Home 

 The rest of the world is ahead of the United States on the idea of gender quotas. Quotas, 

sometimes phrased as the softer, and more palatable term “targets,” have been adopted in many 

European contexts over the past twenty years in order to redress discrimination and restructure 

power, including corporate boards, legislative bodies, and ivory towers.56 “Quotas represent a 

fast-track policy measure, in contrast to the well-known incremental-track model according to 

which gender equality will come in due time as a country develops. . . . [G]ender quotas are a 

simple answer to a very complex problem, namely that of women’s historical exclusion” from 

political and private systems of power.57 While the reasons and blame for women’s historic and 

continued exclusion from power are multifaceted, quotas move beyond these entangled debates 

to provide a concrete and pragmatic formula for change that can be easily measured and actually 

achieved.  

 Gender quotas for corporate boards have received the most attention.58 They began with 

Norway’s mandate adopted a decade ago requiring 40% women on governing boards of 

companies and enforced by contempt-like penalties.59 Other countries including Germany and 

France, as well as the European Union, have adopted gender quotas for corporate boards, 

requiring companies to have anywhere from 20 to 40% women directors.60 In the United States, 

however, the Securities and Exchange Commission only requires companies to report the 

percentage of board members by gender.61  
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 The corporate board quotas seem to be working. “Business people tend to hate 

governments telling them what to do, and the quotas on female board members imposed on 

companies by a handful of European countries are no different. But here’s the thing: If a goal of 

the quotas is to bring more women into the top ranks of business, they seem to be working.”62 

The number of women board members across Europe is slowly rising, from 11% in 2007 to 23% 

in 2015.63 “In countries with quotas in place, it’s higher: 44% in Iceland, 39% in Norway, 36% 

in France and 26% in Germany.”64 More importantly, “[i]t has changed the conversation—it has 

clearly been put on the agenda of companies.”65 

Quotas for gender have also been adopted in over one hundred countries for elections in 

Europe, Asia, and Africa. These electoral quotas typically require that a certain percent of 

political candidates be women, ranging from 20 to 50%.66 The argument for electoral quotas is 

that women must be “a ‘critical minority’ of 30 to 40[%] of the decision-making body to have an 

influential voice and to make substantive contributions to the legislative process.”67 Advocates of 

electoral quotas do not want simply to increase the number of women in office, but also want to 

“diversify the types of women elected, raise attention to women’s issues in policy making, 

change the gendered nature of the public sphere, and inspire female voters to become more 

politically involved.”68 Increasing the number of women to a representative majority expands 

opportunities for diverse representation of multiple identities of women of differing race, 

religion, and sexuality beyond the identities of a few women. 

An increasing number of countries are also using gender quotas for scientific committees, 

to assess and award academic tenure and promotion.69 “The underrepresentation of women in 

academia remains a cause for concern among universities and policy makers around the world. 

In Europe, women account for 46% of PhD graduates, 37% of associate professors and only a 
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mere 20% of full professors.”70 One contributing cause identified for this gender disparity has 

been all-male evaluation panels, and thus “a number of countries have introduced quotas 

requiring the presence of at least 40% of women (and men) in scientific committees.”71  

 A key question debated with all of these mandates is what difference, if any, the gender 

quotas make. Arguments are made as to substantively different outcomes that might result. The 

business case for gender-balanced corporate boards is that companies’ bottom lines, financial 

performance, and shareholder profits improve when women direct.72 Other studies find that 

boards are more active when they are gender-balanced, and thus provide better productivity and 

CEO oversight.73 These performance conclusions are sometimes explained by gender essentialist 

thinking that women are less aggressive and careless than men, and are more risk adverse, less 

likely to engage in fraudulent activity, and consensus focused.74  In Prime Minister Trudeau’s 

words, this rationale means “[l]et’s start rewarding politicians and companies who aren’t driven 

by a macho approach.”75 In another context, researchers have worked to prove that women 

judges reach different results. Some studies show more favorable decisions by female judges to 

plaintiffs in specific types of litigation.76 Other studies show no measurable substantive 

difference in outcome from female judges.77 Still others argue that the full substantive impact of 

women in power is not yet realized because we are nowhere near the point of shared power of 

50/50 at which women have the authority to make a meaningful difference.78 

 However, “while functionalist arguments dominate the literature and the debate” over 

gender quotas, “the most enduring justifications are normative, and based on equality, parity and 

democracy.”79 Functionalist arguments contend that women make a measurable difference to 

performance, but this is not necessarily the point. The reason for requiring gender quotas is not 

for any particular outcome, but for shared power and procedural legitimacy. The normative and 
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“symbolic representation of women is sufficient” as a justification for quotas “because it signals 

a change to traditional conceptions of authority and citizenship.”80 “Symbolic representation” is 

“the concept that, when women are included in decision-making bodies and are therefore visible 

in the public sphere, this signals a change to traditional conceptions of authority, citizenship and 

norm creation.”81 As explained in the context of judicial gender quotas, the difference sought is 

not in the result per se, but in the representation in access to power, ensuring the fairness of the 

law, and more fully representing the human experience.82 Fundamental interests or norms at the 

core of our constitutional and legal rights dictate insurance against systemic discriminatory 

decisions by providing the shared power base.  

This systemic representative ideal emerged in the 1990s in the European discourse as 

“gender parity,” the representation of men and women in roughly equal numbers.83 It “was 

understood to be a requirement of all legitimate institutions exercising power in a democracy 

because each sex represented half of humanity. Thus conceived, gender balance is . . . a 

permanent feature of good governance.”84 This idea, referred to as “parity democracy,” is 

“understood as fifty-fifty male-female representation in all organizations exercising power in a 

democratic society” and “is not primarily aimed at enhancing women's opportunities as 

individuals or even as a group. Its primary purpose is to legitimize the larger institution's 

exercise of political, economic, and social power.”85 “When governments reflect the actual 

demographics of the populations they are elected to represent, effective representation of the 

diverse interests of citizens is more likely.”86 This is a systemic understanding of power and an 

incorporation of the feminist goal to have women be a part of that power structure.   

 Yet the United States is currently far from such gender parity, stuck in practices of 

tokenism where firms pat themselves on the back for seeking to add one woman to the governing 
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power structure.87 Parity requires change beyond the tipping point of one or two women in 

minority representation to reach a critical mass at which representative legitimacy and perhaps 

substantive difference might be possible.88 For tokenism, an innocuous action of requiring one 

woman to provide lip service to inclusion, offers such minimal relief as to reflect no meaningful 

change.89 Indeed, recent studies showed that such tokenism was affirmatively detrimental to 

equality, as the inclusion of one woman or minority made it harder for any other like candidates 

to be included in the power group.90 Thus tokenism was not only ineffective, but in fact harmful 

to anti-discriminatory norms. Yet, tokenism remains the first-step approach to forcing systemic 

change, even as it is still resisted as a radical alteration of the status quo.91 Quotas offer the 

potential to bypass the frozen status quo and false incrementalism to achieve actual parity. But 

management has to go all in: quotas must be 51 percent, not watered down to 20 percent like 

many of the first-generation quotas.  

 Access to power is a key feminist insight: that women’s lack of power has been the 

structural block to gender equity, and that gaining access to power is an ultimate remedial goal. 

Women’s lack of power is the historical foundation still undergirding the law. The 

“disqualification of women as citizens in the past was a central structural feature of the modern 

state, where autonomous male individuals could only thrive or continue to reproduce themselves 

socially by requiring women to perform tasks in the private sphere.”92 Thus patriarchy and 

coverture is a foundational structure of the American legal system with continuing 

reverberations, like the legal black hole of the private sphere of domestic violence or maternity 

leave, and the male privileged sphere of the workplace. Remedying this structural inequity is key 

to remedying the resulting and continuing harms of unequal pay, maternity discrimination, lack 

of promotion, and ineffective domestic violence enforcement. As Peta Spender argues, “[i]t is 
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only when women actively participate in the public sphere in significantly large numbers that the 

system will be forced to confront and solve the problems of dependency and social 

reproduction.”93 It’s more than time for big change to the system of power itself. 

 

III. Making the Legal Case for Judicial Gender Quotas 

 Most of the European precedent on gender quota is legislative, not judicial. Certainly the 

United States could pursue a similar legislative approach, assuming any constituencies would 

undertake its advancement.94 Such political action, however, requires the support of the 

legislative system, which presents its own systemic barrier of significant underrepresentation of 

women lawmakers.95 A legislative solution may also fall short, because any proposal that 

manages to achieve political consensus is often diluted, and thus fails to challenge the power 

balance. For example, other countries have passed legislative gender quotas at 20 or 30 or 40 

percent but not at a power-shifting proportional level of 50 percent.96  

Nor are voluntary actions the solution to entrenched systemic discrimination.97 First, 

most voluntary affirmative action plans of businesses and governments have been abandoned, 

encountering significant political resistance. Instead, they have been replaced by watered-down 

“diversity management” programs that are more marketing than substance.98 Second, voluntary 

actions often produce mere tokenism that does not bring about a material shift in power since it 

is not driven by a theory of proportional representation. Voluntary actions are also devoid of 

enforcement mechanisms, which have proven to be the most effective means of establishing 

successful quota systems, such as Norway’s gender-balanced corporate boards. Voluntary efforts 

are simply too little, too late.   
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Instead, what has worked are judicial remedies of affirmative action that have opened up 

resistant institutions to social change. Many social justice reforms in the United States have been 

by judicial action, and are suited to incremental change and individual context.99 Judicial action 

redresses harm within the specific context of established problems, rather than at the abstract 

level of policymaking. Judicial context thus provides the opportunity to consider gender quotas. 

The question is whether such quotas would be legal. The remedial law of prophylactic 

injunctions suggests that it could be, and arguably without violating constitutional commands of 

equal protection.  

 

 

A. Quotas as Prophylaxis 

 The remedial precedent supports the use of quotas as legitimate prophylactic 

injunctions.100 As I have discussed elsewhere, prophylactic injunctions are a particularly 

effective way to provide meaningful relief for continued harm.101 Prophylaxis addresses the 

facilitators of harm and the inputs that cause continued harm, providing flexibility and tailoring 

to solve the problem. Because otherwise, for most instances of sex discrimination, after the fact 

is too late. Retrospective remedies allow the behavior to continue, perpetuating the 

discriminatory norms in society and to new generations with only a small nuisance value. The 

promise of meaningful relief is in prophylactic remedies, getting out in front of the problem and 

ordering the defendant to take action to avert the problem before it occurs again. Prophylaxis can 

address contributing factors, even when that factor in and of itself does not violate the law.102 

Such action changes the decision-making process that otherwise allows the gendered behaviors 
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to happen in the first place and carries with it the potential to shift the systemic power dynamic 

itself. 

The Supreme Court has reaffirmed the availability of structural and prophylactic relief to 

address persistent systemic problems.103 In Brown v. Plata, the Court upheld an injunction 

ordering California prisons to reduce their inmate population to 137.5% of the intended capacity, 

thus requiring the release of 37,000 prisoners.104 The quota was designed to redress the 

longstanding systemic prison overcrowding that had continually resulted in severe medical 

malpractice and even death to inmates.105 Prior court orders to provide adequate medical care, 

hire more medical workers, and build more prisons were ineffective or unworkable, and failed to 

remedy the constitutional violations after twenty years. 106 The Court held in situations of 

ongoing and continued harm, courts have power to craft injunctive remedies that reach beyond 

mere commands to stop the unconstitutional behavior and order specific targets to meaningfully 

redress the systemic problems that cause the harm.107  

The Supreme Court has also upheld a quota as a valid prophylactic injunctive remedy. In 

Swann v. Charlotte-Mecklenburg County Schools, a unanimous Court upheld an order that the 

racial percentage of students in each school match the racial composition of the 

neighborhoods.108 The order thus mandated that each school be 71% white and 29% black.109 

The Court explained the quota was properly within the scope of the lower court’s equitable 

discretion given the remedial target of the segregated school system and the “total failure” of any 

other remedy.110 The Court appreciated that quotas were a good “starting point” for effectuating 

change and provided a “reasonable, feasible and workable” solution.111 In Swann, as in Plata, the 

Court conceptualized the quota as a necessary remedy, a response to continuing constitutional 
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harm, which distinguished quotas from affirmative action plans struck down in the absence of 

such a connection with ongoing harm.112   

Drawing on these precedents, the idea of a gender quota seems plausible. A gender quota 

could be ordered as a judicial option in a case to alter a power system like a corporate board or 

managerial employees. Understanding the system itself as contributing to the discriminatory 

problem, like the overcrowded prison population in Plata or the segregated schools in Swann, 

explains the need to target the system for a remedy. Understanding feminist theories of power—

either as gaining women access to that power resource or in ending its patriarchal domination 

over women—clarifies why the power structure is part of the causal nexus of the harm that is 

appropriately included with judicial prophylaxis. Moreover, a quota, like other prophylactic 

measures, is pragmatically easy. Release 37,000 prisoners or hire 50% women: the orders are 

finite, objective, and capable of implementation. Or as the Court said in Swann, “feasible and 

workable.”113 Ultimately, this is why judges like prophylaxis: it gives them a concrete remedial 

option that can provide effective relief in a meaningful way.114 

 

B. Constitutional Legitimacy 

A second legal question regarding the validity of gender quotas is whether ordering such 

gender-specific relief would violate constitutional parameters of equal protection as seen in the 

affirmative action cases.115 Supreme Court decisions in the race context seemed to have 

foreclosed most affirmative action remedies like quotas in education and employment.116 

Conditioning state action based on race is said to be discriminatory and trigger strict scrutiny, 

thereby justifying little state action.117 “‘To be narrowly tailored, a race-conscious admissions 

program cannot use a quota system,’ but instead must ‘remain flexible enough to ensure that 
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each applicant is evaluated as an individual and not in a way that makes an applicant's race or 

ethnicity the defining feature of his or her application.’”118 Race, however, can still be used as 

one factor in decisions like university admissions.119  

On the other hand, the European Court of Justice (“ECJ”) has upheld gender quotas 

against claims that they violate equality dictates.120 “[T]he ECJ's jurisprudence has reinforced the 

notion that gender quotas can only be narrowly justified by the goal of eradicating women's 

disadvantage. Particularly when women's underrepresentation in certain positions is explained by 

prejudice, stereotype, or other practices associated with women's traditional exclusion from 

working life, quotas tend to be upheld.”121 Viewed this way, “[q]uotas are a mechanism for 

combating and undoing the history and present complex structures of women’s 

subordination.”122   

In the United States, the question turns in large part on application of the Fourteenth 

Amendment’s Equal Protection Clause as to whether a gender quota as a judicial remedy would 

itself constitute discrimination. One key distinction between gender and race quotas is that the 

constitutional standards for sex discrimination have been distinguished from those for race.123 

The Supreme Court has applied only intermediate, not strict, scrutiny to sex-based 

classifications.124 While arguments have been made over the years that sex is akin to race in its 

immutable and stereotypical function, and thus should demand the same level of strict scrutiny, 

the Court has stuck to its different standard for women.125 As a result, the Court has shown a 

greater tolerance for sex-based action, articulating a need to protect women or acknowledge 

gendered differences.126 And the constitutional standard has been interpreted by the Court to 

require women’s admission to the avenues of power.127  
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What the intermediate standard of constitutional scrutiny might mean in the quota context 

is that sex-based action might be more tolerable than race-based action.128 Perhaps this is the 

silver lining of the double-standard of intermediate scrutiny. For the Court's gender jurisprudence 

has recognized “the transformative potential of affirmative action and” how it “best advances the 

antisubordination goal of the equal protection guarantee.”129 Courts would need to identify 

important (but not compelling) interests justifying the sex-based action. These important interests 

could be derived from women’s non-representative lack of power, continued subordination, lack 

of autonomy, and other systemic effects well-established in the feminist literature, and interests 

in equity, proportional representation, and balanced power which have driven global reforms.130  

This important objective of reversing gendered and discriminatory systems by mandating 

shared parity of power differentiates the case of gender quotas from the women-only policy 

struck down in Mississippi University for Women v. Hogan.131 There, a state university’s nursing 

program was open only to women.132 The state claimed that its single-sex admission policy 

“compensate[d] for discrimination against women and, therefore, constitutes educational 

affirmative action.”133 The Court noted, significantly, that such a justification could be an 

important governmental interest. “In limited circumstances, a gender-based classification 

favoring one sex can be justified if it intentionally and directly assists members of the sex that is 

disproportionately burdened.”134 However, in Hogan, the Court found that this compensatory 

remedial purpose was not in fact the state’s objective. “Mississippi has made no showing that 

women lacked opportunities to obtain training in the field of nursing or to attain positions of 

leadership in that field when the MUW School of Nursing opened its door or that women 

currently are deprived of such opportunities.”135 The Court concluded that, “[r]ather than 

compensate for discriminatory barriers faced by women, MUW's policy of excluding males from 



 
 

19 
 

admission to the School of Nursing tend[ed] to perpetuate the stereotyped view of nursing as an 

exclusively woman’s job.”136 In addition, the Court found that “MUW's admissions policy lends 

credibility to the old view that women, not men, should become nurses, and makes the 

assumption that nursing is a field for women a self-fulfilling prophecy.”137 Thus, the 

constitutional infirmity with the all-women policy in Hogan was that it was not remedial and not 

aimed at reversing systemic inequality, but rather impermissibly perpetuated gendered 

stereotypes. 

Where affirmative remediation is the legitimate objective, the Supreme Court has upheld 

quota-like gender preferences. In Johnson v. Transportation Agency, the Court upheld an 

affirmative action plan of a county employer granting promotion preference to a woman against 

challenge under Title VII.138 The county adopted the plan because “mere prohibition of 

discriminatory practices is not enough to remedy the effects of past practices and to permit 

attainment of an equitable representation of minorities, women and handicapped persons.”139 Its 

“goal” (specifically designated as the softer term “goal” rather than “quota”) was to achieve “a 

statistically measurable yearly improvement in hiring, training and promotion of minorities and 

women” by the use of a “benchmark by which to evaluate progress,” working toward a long-term 

goal where its work force matched the gender composition of the area labor force, 36%.140 At the 

time, just 22% of the employees were women, two-thirds of them clerical, only 7% women in 

administration, 9% in technical, and none in the position of the skill craft worker challenged in 

the lawsuit.141 The Court upheld using the gender preference as one of the factors of 

employment, citing the statistical imbalance and underrepresentation of women.142 It did not, the 

Court said, “unnecessarily trammel[] the rights of male employees or create[] an absolute bar to 
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their advancement” because positions still remained available for men and candidates, both men 

and women, still had to be qualified for the position.143  

Taking these cases together, the Court has shown a willingness to consider quotas in the 

gender context. While it has not had the question presented directly, the Court has at least not 

closed the door to gender parity. Instead, as in any heightened constitutional scrutiny, it demands 

close and careful application of the constitutional standards to ensure that gender preferences are 

not mere pretexts nor avenues for future discrimination.144  

  

IV. Conclusion 

Prime Minister Trudeau continues to use his international platform to advocate for 

embracing feminism to effectuate change in politics and business for gender equality.145 He 

repeated his belief that the time for such change is now.  “Even within our own society, if you 

look back 50 years or if you leaf through a magazine from the 70s, you see horrific sexism that is 

overt in a way that would be unacceptable today.”146 The same might hold true, he suggested, in 

the future. “Even today, hopefully 20 years from now, people will look at what we think is 

acceptable today and find it horrifically off-base.”147 

Gender quotas offer a pragmatic way to quickly achieve what centuries of activism and 

decades of individualized action have not. An injunctive remedy requiring that economic and 

political institutions have women in 50% of positions of power is clear and concrete. Such a 

quota offers an objective mechanism to bring about the parity necessary for permanent 

eradication of longstanding sex discrimination by eliminating the dominance of biased leaders 

and instituting shared governance through symbolic and fair representation. These percentage 

requirements would likely be sustained against constitutional challenge, as this essay has argued, 
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when analyzed under the existing precedent of prophylactic remedies and intermediate scrutiny 

and viewed as remedying entrenched gender bias, sex discrimination, and inequality. Joining 

with other global initiatives, gender quotas offer a new promise in an old fight for tangible 

movement toward equality.  
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