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ABSTRACT

The recent struggles of transgender people to use public bathrooms that
fit their gender identity amplified an interpretative difficulty that courts have
addressed for decades: whether or not the term “sex” in federal antidis-
crimination law includes gender identity. This article argues that this di-
lemma is currently unresolvable, and, therefore, the phrases “because of
sex” or “on the basis of sex” in federal antidiscrimination law should be
analyzed through a functionalist perspective and not a descriptive one. Cur-
rent interpretations of sex offered by pro- and anti-transgender advocates
are founded on narrow, biological-essentialist visions of sex that lack suffi-
cient empirical grounding. Accordingly, this article proposes first adopting
an open-ended meaning of “sex” in federal antidiscrimination law, coined
“contested essentialism.” Then, the article proceeds toward a functionalist
analysis of the sex-classification, inspired by the bona fide occupational
qualification framework used in the employment discrimination context, to
determine whether the classification is justified. The functional analysis cre-
ates a new balance between conservative and progressive interpretations of
“sex” in federal antidiscrimination law by shifting the weight of legal analy-
sis from the mere act of classification to its necessity and usefulness.
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What is the meaning of “sex” in antidiscrimination law? Federal an-
tidiscrimination jurisprudence characterizes “sex” in two conflicting ways.
A reductionist, conservative definition of sex, sometimes called ‘“tradi-
tional” or “plain,” views “sex” as an essentially biological phenomenon
based on anatomical traits, with mutually exclusive subjects: males and fe-
males. An opposing, expansive characterization views “sex” as a fundamen-

tally socially constructed phenomenon.
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Current struggles over the use of public restrooms by transgender peo-
ple,! and particularly the litigation of Gavin Grimm, a transgender boy who
sued his high school for enforcing a policy that forbids him from using the
boys’ restroom, have overbalanced the conflict between the two notions of
“sex” toward the former reductionist view of sex as anatomical. Throughout
the bathroom debate and the Grimm litigation—which elicited great public
attention and close to one hundred amicus curiae briefs—both pro- and anti-
transgender advocates bolstered the argument that gender is biological, non-
voluntary, and unchangeable through scientific and medical evidence. I coin
this current development the bio-essentialist turn in federal antidiscrimina-
tion sex jurisprudence. Although Grimm’s case was declared moot before
resolution in the Supreme Court due to Grimm’s graduation, the crucial in-
terpretative question that still hovers over federal antidiscrimination law is
whether “sex” includes gender identity. In Grimm, both anti- and pro-trans-
gender advocates advanced reductionist interpretations of sex. Whereas con-
servative advocates argued “sex” means only physical/anatomical elements,
progressives argued “sex” should mean only or primarily “gender.”

This article argues that the search for a descriptively accurate definition
of “sex” in the law, based on scientific knowledge, is futile, and therefore
both conservative and progressive interpretations should be rejected in favor
of a functional analysis of “sex” that focuses on what “sex” does rather than
what it is. Instead of reading “sex” as a noun that identifies a distinct set of
people or things, a functionalist approach acknowledges the contested mean-
ing of the term, and skips ahead to examine how the classification functions
in practice.

A functionalist analysis of “sex” strikes a new balance between the
conflicting models of “sex” in federal antidiscrimination law. On the one
hand, it avoids the disagreement about the meaning of “sex” by interpreting
it in an inclusive manner, which captures any element of sex, social or bio-
logical, without emphasizing either, thus adhering to the expansive model.
On the other hand, the mere determination that a classification is because/on

"In this article, I use the terms “trans” and “transgender” as commonly used and
explained in community and scholarly definitions. See, e.g., GENNY BEEMYN, TRANS-
GENDER TERMINOLOGY, https://hr.cornell.edu/sites/default/files/trans%20terms.pdf
[https://perma.cc/W8NP-Q45M] (“Trans, Trans*, or Transgender People: Most com-
monly used as an umbrella term for individuals whose gender identity and/or expression
is different from the gender assigned to them at birth. Trans people include individuals
who are transsexual, genderqueer, agender, androgyne, demigender, genderfluid, individ-
uals who cross-dress or dress androgynously, and other individuals who cross or go be-
yond traditional gender categories.”). For other similar definitions, see GLAAD MEDia
REFERENCE GUIDE - TRANSGENDER, GLAAD, https://www.glaad.org/reference/trans-
gender [https://perma.cc/PJ2X-22V9]; Trans STUDENT EDUCATIONAL RESOURCES, http:/
/www.transstudent.org/definitions [https://perma.cc/DSUR-JTWH].

2 This paper explores the politically contingent character of the terms “sex” and
“gender” in the law and therefore does not use these terms in a unified way throughout.
Rather, it takes a contextual approach which presents how relevant actors negotiate the
content of these categories.
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the basis of “sex” does not deem it invidious per se but rather moves the
analysis forward to a functionalist review that could be satisfied under dif-
ferent tests. Accordingly, this article suggests that a functionalist reading of
sex shifts the weight of legal analysis from gatekeeping over the meaning of
“sex” to the nature and effects of the discrimination itself.

Part I reviews the different models developed within Title VII doctrine
to outline the borders of “sex” that represent a back and forth between sex
in the expansive socially constructed approach and the restrictive biological-
essentialist approach. It then moves to describe a bio-essentialist turn in Title
IX doctrine illustrated in the bathroom debate and the litigation in Grimm by
relying on court filings and close to a hundred amicus briefs submitted by
interested parties in the case.

Although both pro- and anti-transgender advocates vested their hopes in
some descriptions of biological sex differences, ParT II argues these strate-
gies are ill-conceived. From a descriptive point of view, although males and
females are largely dimorphic in some biological elements, no current scien-
tific theory supports a causal relationship between femininity, masculinity,
and any sex biomarkers (e.g., chromosomes, genitals, gonads, hormones,
brain). Accordingly, this part argues that the descriptively weak and mis-
leading character of bio-essentialist arguments from both sides of the bath-
room debate deeply challenges the moral and prescriptive weight placed
upon them.

Part III offers an alternative open-ended and discretionary interpreta-
tion of “sex,” coined in this article as “contested essentialism.” After cata-
loging the different characteristics that both sides of the debate consider as
essential to the category of “sex,” “males,” and “females,” this part argues
that although there is a complete lack of agreement regarding what the con-
stitutive elements of sex are, there is nevertheless wide agreement among all
sides regarding the desirability of the category “sex” itself. Accordingly,
this part argues that “sex” should not be restricted to either biological or
social characteristics, nor to any hierarchy between them. The contested es-
sentialism interpretation is offered as a way to mute the part of legal analysis
that asks whether an action occurred on the basis of/because of sex and
move, instead, toward a functionalist review of the discrimination itself.

ParT IV describes the outline of a functionalist approach to interpreting
on the basis/because of sex in federal antidiscrimination law and applies it to
the bathroom context in Title IX. This part looks to the Bona Fide Occupa-
tional Qualification (BFOQ) framework in Title VII as a source of inspira-
tion for the suggested functionalist analysis and draws insights from BFOQ
litigation on issues of privacy and safety to guide us in a functionalist analy-
sis of bathroom use. This part argues that the Fourth Circuit’s decision in
Grimm illustrates the beginning of a functionalist reading of sex and ends
with a preliminary discussion regarding possible complications of a func-
tionalist analysis.
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I. FEDERAL ANTIDISCRIMINATION DOCTRINE AND THE
Two MEANINGS OF “SEx”

Federal antidiscrimination law provides protection from discrimination
based on “sex,” but its doctrine depicts “sex” in multiple, sometimes con-
flicting ways. This part suggests that the different characterizations of “sex”
in antidiscrimination law demonstrate a central tension between the view
that sex is a narrow biological phenomenon, and an expanded view, which
understands sex as a product of cultural, social, and political subordination.
A determination toward one depiction or the other significantly influences
the scope of conditions and types of plaintiffs eligible for protection, and
therefore stakes are high for many political groups. This part describes three
different models that have developed within Title VII doctrine to outline the
borders of “sex” within the back and forth between the expansive socially
constructed approach and the restrictive biological-essentialist approach. As
shown, transgender litigants are traditional challengers to the meaning of
“sex” in the antidiscrimination law context. This part argues, however, that
the latest bathroom debate and the subsequent litigation under Title IX’s pro-
hibition against discrimination “on the basis of sex” has led to an inflation
of biological-essentialist notions of sex, which justifies a close, critical
reflection.

A.  “Because of Sex” in Title VII

Title VII, intended to fight discrimination in the workplace, states, “It
shall be an unlawful employment practice for an employer to . . . discrimi-
nate against any individual . . . because of such individual’s race, color, relig-
ion, sex, or national origin.”3> However, what does it mean to discriminate
“because of sex,” and, particularly, are social manifestations of sex or gen-
der expression included within the scope of protection given to “sex”? This
question has been debated within Title VII doctrine for some decades. Dur-
ing the decades that have passed since Title VII was enacted, transgender
litigants, cisgender women, and some cisgender men brought suits for non-
conforming gender expressions that challenged courts to interpret sex over
and over in their decisions, thus molding new content to the phrase “because
of sex.” This section describes four major frameworks developed within Ti-
tle VII doctrine, which work to expand and retract the meaning of “sex”: the
plain meaning, the sex stereotyping, and the medical model and biological
gender frameworks.

342 U.S.C. § 2000e-2(a)(1) (1970).
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1. The “Plain” or “Traditional” Meaning

In the first two decades that followed the enactment of Title VII, federal
courts most often interpreted “sex” according to a rather reductionist under-
standing of its “plain meaning.”* The leading case in this respect was the
Seventh Circuit’s 1984 decision in Ulane v. Eastern Airlines, which arose
when Karen Ulane, a transgender woman, was fired from her job as a pilot
right after having transition surgery.’ Prior to its arrival to the Seventh Cir-
cuit, the case was adjudicated in the district court which interpreted the term
“sex” in Title VII to determine whether Ulane was eligible for protection.
Although the district court’s opinion was later reversed, it revealed an expan-
sive understanding of sex that went beyond the narrow biological-essentialist
interpretation and included aspects of identity. The district court acknowl-
edged the lack of explanatory language in Title VII’s legislative history and
asked, “[w]hat did we get when we got sex?’® Judge John F. Grady stated
that “there is not a shadow of a doubt that Congress never intended anything
one way or the other on the question of whether the term, ‘sex,” would in-
clude transsexuals. The matter simply was not thought of.”” Yet, the judge
held that “the term ‘sex,” as used in any scientific sense and as used in the
statute, can be and should be reasonably interpreted to include among its
denotations the question of sexual identity, and that, therefore, transsexuals
are protected by Title VIL.”® The court found that Eastern Airlines’ reasons
for Ulane’s dismissal were pretextual and that had she not transitioned from

* Ashley Attia, Explicit Equality: The Need for Statutory Protection against Anti-
Transgender Employment Discrimination, 25 S. CAL. INTERDISC. L.J. 151, 154 (2016);
see also Grossman v. Bernards Twp. Bd. of Educ., No. 74-1904, 1975 WL 302, at *4
(D.N.J. Sept. 10, 1975), aff'd, 538 F.2d 319 (3d Cir. 1976) (“[1]t is nevertheless apparent
on the basis of the facts alleged by the plaintiff that she was discharged by the defendant
school board not because of her status as a female, but rather because of her change in
sex from the male to the female gender . . . In the absence of any legislative history
indicating a congressional intent to include transsexuals within the language of Title VII,
the Court is reluctant to ascribe any import to the term ‘sex’ other than its plain mean-
ing.”); Powell v. Read’s, Inc., 436 F. Supp. 369, 371 (D. Md. 1977) (“In the absence of
any legislative history indicating a congressional intent to include transsexuals within the
language of Title VII the Court is reluctant to ascribe any import to the term ‘sex’ other
than its plain meaning.”); Holloway v. Arthur Andersen & Co., 566 F.2d 659, 662 (9th
Cir. 1977) (“Giving the statute its plain meaning, this court concludes that Congress had
only the traditional notions of ‘sex’ in mind.”); Sommers v. Budget Mktg., Inc., 667 F.2d
748, 750 (8th Cir. 1982) (“[Flor the purposes of Title VII the plain meaning must be
ascribed to the term ‘sex’ in the absence of clear congressional intent to do otherwise . . .
the legislative history does not show any intention to include transsexualism in Title
VIL.”); Voyles v. Ralph K. Davies Med. Ctr., 403 F. Supp. 456, 457 (N.D. Cal. 1975)
(“Situations involving transsexuals, homosexuals or bi-sexuals were simply not consid-
ered, and from this void the Court is not permitted to fashion its own judicial
interdictions.”).

> Ulane v. E. Airlines, Inc., 742 F.2d 1081, 1082 (7th Cir. 1984). This case was
preceded by Ulane v. E. Airlines, Inc., 581 F. Supp. 821, 822 (N.D. IIl. 1983).

¢ Ulane, 581 F. Supp. at 822.

71Id. at 825.

81d.
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male to female and changed her lifestyle accordingly, she would have not
been fired.’

The district court’s reasoning did not center on the scientific evidence
brought before the court to prove that Karen Ulane was a woman, but rather
inferred from an Illinois statute permitting Ulane to receive a birth certificate
attesting to her female sex that there was “strong evidence of a social policy
in this area.”'® Judge Grady did not take the amended birth certificate as
binding evidence for determining sex for the purposes of federal civil rights
law but found the law was “pertinent to the question of [the] plaintiff’s
sexual identity and the larger question of whether sex is a cut-and-dried mat-
ter of chromosomes.”!! Because Ulane’s sex was more than a simple biologi-
cal manifestation, Karen Ulane was eligible to receive Title VII protection
against sex discrimination.

The interpretation of “sex” as a reflection of local social norms offered
by the District Court in Ulane was reversed, however, by the Seventh Circuit
less than a year later, when the latter put forward the “plain meaning” of sex
concept, based on apparent biological and anatomical features. The opinion
argued that even a sex-change operation “would not create a biological fe-
male” in terms of fertility, chromosomes, and other traditional biological
markers.'? The Seventh Circuit had a different approach to the acknowledged
absence of legislative history indicating congressional intent regarding the
term “sex.” The new ruling argued that Congress never meant it to apply “to
anything other than the traditional concept of sex,”!3 and, in contrast to the
district court, concluded that “the words of Title VII do not outlaw discrimi-
nation against a person who has a sexual identity disorder, i.e., a person born
with a male body who believes himself to be female, or a person born with a
female body who believes herself to be male[.]”*

The Seventh Circuit added that, whereas the deciding judges may agree
with the ideal that “sex” should mean more than biological males or fe-
males, such a decision could only come from Congress."* Following the
judgment, Ulane has often been cited by different circuits as the case that
interpreted “sex” in Title VII to refer to biological, anatomical, or physio-
logical status as male or female.'®

°Id. at 837.

107d. at 824.

" d.

12 See Ulane v. E. Airlines, Inc., 742 F.2d 1081, 1083 (7th Cir. 1984).

3 Id. at 1085.

“Id.

5 Id. at 1086.

16 Qiler v. Winn-Dixie Louisiana, Inc., No. CIV. A. 00-3114, 2002 WL 31098541, at
*3—4 (E.D. La. Sept. 16, 2002); see also Dobre v. Nat’l R.R. Passenger Corp. (Amtrak),
850 F. Supp. 284, 286 (E.D. Pa. 1993) (“The term ‘sex’ in Title VII refers to an individ-
ual’s distinguishing biological or anatomical characteristics, whereas the term ‘gender’
refers to an individual’s sexual identity. Accordingly, an employer may not discriminate
against a female because she is fermale.”); Sweet v. Mulberry Lutheran Home, No. IP02-
0320-C-H/K, 2003 WL 21525058, at *2 (S.D. Ind. June 17, 2003) (“The Seventh Circuit
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2. The “Sex Stereotyping” Expansion

Although the Seventh Circuit’s decision in Ulane has not been reversed,
the 1989 landmark Supreme Court decision Price Waterhouse v. Hopkins
was a major breakthrough for the protection of transgender individuals under
Title VII."7 Anne Hopkins was denied partnership at the accounting firm
where she worked. Evaluations described Hopkins as “macho”'® and “ag-
gressive”!® and suggested that she dress more femininely, wear makeup, and
“take ‘a course at charm school[.]’”?° The Supreme Court decided that
“[i]n the specific context of sex stereotyping, an employer who acts on the
basis of a belief that a woman cannot be aggressive, or that she must not be,
has acted on the basis of gender.”?! Price Waterhouse made gender stereo-
types cognizable under the “because of sex” framework in Title VII.??

Price Waterhouse represents a breakthrough in expanding the interpre-
tation of the phrase “because of sex” beyond the anatomical “plain mean-
ing” set forth in Ulane and other previous decisions.?® Price Waterhouse’s
framework was constructed within the context of a woman’s attempt to break
the glass ceiling in her workplace, but also opened the door for gay men and
transgender plaintiffs.>* After Price Waterhouse, transgender plaintiffs made
the argument that they faced discrimination based on attributes considered at
odds with the sex assigned to them at birth and, hence, discrimination
against them was “because of sex.”? In Smith v. City of Salem, a 2004 case
concerning a transgender women firefighter whose contract was terminated
subsequent to her transition, the Sixth Circuit noted that the approach
presented in Ulane “has been eviscerated by Price Waterhouse [. . ., in
which] the Supreme Court established that Title VII's reference to ‘sex’ en-
compasses both the biological differences between men and women, and

concluded that sex meant ‘biological sex.””); James v. Ranch Mart Hardware, Inc., No.
94-2235-KHV, 1994 WL 731517, at *1 (D. Kan. Dec. 23, 1994); Doe v. U.S. Postal
Serv., No. CIV.A. 84-3296, 1985 WL 9446, at *2 (D.D.C. June 12, 1985).

'7 Price Waterhouse v. Hopkins, 109 S. Ct. 1775, 1785 (1989).

¥ 1d. at 1782.

Y 1d.

20 ]d

21 Id. at 1790-91.

21d. at 1786.

» William C. Sung, Taking the Fight Back to Title VII: A Case for Redefining be-
cause of Sex to Include Gender Stereotypes, Sexual Orientation, and Gender Identity, 84
S. CaL. L. Rev. 487, 523 (2011).

24 Zachary R. Herz, Price’s Progress: Sex Stereotyping and Its Potential for Antidis-
crimination Law, 124 YALE L. J. 396, 422-28 (2014).

% See Attia, supra note 4, at 155; Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011)
(notably, this is a Fourteenth Amendment case and not brought under Title VII)]; Sweet
v. Mulberry Lutheran Home, No. 1P02-0320-C-H/K, 2003 WL 21525058, at *2 (S.D.
Ind. June 17, 2003); Broadus v. State Farm Ins. Co., No. 98-4254CVCSOWECEF, 2000
WL 1585257, at *4 (W.D. Mo. Oct. 11, 2000); Oiler v. Winn-Dixie Louisiana, Inc., No.
CIV. A. 00-3114, 2002 WL 31098541, at *1 (E.D. La. Sept. 16, 2002).
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gender discrimination, that is, discrimination based on a failure to conform
to stereotypical gender norms.”?

3. The “Medical Model” and “Biological Gender”

Despite what might seem like a crowding out of the biological criteria
of sex in Title VII after Price Waterhouse, sex-stereotyping theories offered
only limited distance from human biology. Transgender plaintiffs, for exam-
ple, were still required to establish that their gender identity was at odds with
their male and female biological sex characteristics.”’” Accordingly, in Smith
and other cases that applied the Price Waterhouse logic with regard to trans-
gender employees, courts had to establish incongruence between the plain-
tiffs” behavior and the sex they were assigned at birth.?® Additionally, despite
the growing protection to transgender plaintiffs under Title VII, they almost
never won in the arena of bathroom use.?” Employers successfully countered
discrimination allegations with justifications such as the business’s need to
maintain the privacy and safety of other restroom users.* In Etsitty v. Utah,
a transgender woman bus operator who had been taking hormones and lived
as a woman outside of work (but did not undergo genital related surgery)
decided to extend the transition to working hours and refused to enter the
male bathrooms.?' Following an office inquiry revealing that Etsitty still had
male genitalia, her employment was terminated because of the possibility
that Utah would be held liable for Etsitty’s bathroom use in public female
bathrooms along her route.’> The Tenth Circuit did not accept Etsitty’s Title
VII claim and concluded that Utah’s concerns were legitimate.3

The shortcomings of the sex-stereotyping approach and the successful
bathroom defense brought by employers encouraged transgender plaintiffs
and advocates to craft frameworks that would make gender identity cogniza-
ble even within the “plain” or “traditional” meaning of sex in Title VIL3*
One prominent strategy was to promote medical notions of transgender iden-
tity. The medical model of pro-transgender litigation started as a successful
legal strategy to help transgender plaintiffs gain access to health care ser-
vices but later spread to other fields of advocacy, such as workplace discrim-

26 Smith v. City of Salem, 378 F.3d 566, 568—69, 573 (6th Cir. 2004).

27 Andrew Gilden, Toward a More Transformative Approach: The Limits of Trans-
gender Formal Equality, 23 BERKELEY J. GENDER L. & JusT. 83, 92-93 (2008).

B Id. at 95.

2 Johnson v. Fresh Mark, Inc., 98 F. App’x 461, 461-62 (6th Cir. 2004); Sturchio v.
Ridge, No. CV-03-0025-RHW, 2005 WL 1502899, at *16 (E.D. Wash. June 23, 2005).

30 KiMmBERLY A. YURACKO, GENDER NONCONFORMITY AND THE LAw 95-96 (2016);
Kastl v. Maricopa Cty. Cmty. Coll. Dist., No. CV-02-1531-PHX-SRB, 2006 WL
2460636, at *2, *7 (D. Ariz. Aug. 22, 2006).

31 Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1218-19 (10th Cir. 2007).

2Id. at 1219.

3 Id. at 1227.

3 Jonathan L. Koenig, Distributive Consequences of the Medical Model, 46 HARv.
C.R.-C.L. L. Rev. 619, 643 (2011).
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ination.*> The other strategy conceptualizes gender not as a medical issue,
but as a biological element located in the brain.

The medical model contends that nonconforming gender identity is a
mental condition described in the Diagnostic and Statistical Manual of
Mental Disorders as “Gender Identity Dysphoria” (GID).3¢ Through the
years, scholars and advocates criticized the medical model for not serving
the needs of transgender people who do not present the diagnostic criteria or
do not have access to medical services and diagnoses.’’” Another criticism
was that the medical model pathologizes and stigmatizes any gender identifi-
cation differing from the one assigned at birth,’® legitimizes a distinction
between “real” and “fake” transgender identities,® and gives doctors the
discretion to decide who moves into and out of the authenticity circle.** Ac-
cordingly, this model may be found to be ineffective for those whose gender
performance does not fully conform to expected stereotypes of the transi-
tioned gender.*!

According to Kimberly Yuracko, many cases that applied the Price
Waterhouse sex-stereotyping framework depended on the medical model of
GID and on expert testimony regarding the pain and suffering that would be
caused by obliging the plaintiffs to alter their behavior and appearance to
conform to stereotypes of the gender they were assigned at birth.*? Accord-
ing to Yuracko, this model has convinced courts to grant a type of status-
based protection to transgender plaintiffs, maintaining that their condition is
beyond their control.** In Smith, for example, the court applied the sex-stere-
otyping framework to plaintiff Jimmie L. Smith to explain his cross-dressing
and feminine mannerisms, in connection with Smith’s GID diagnosis.* Simi-
larly, in other instances, courts have relied on medical evidence to under-
score the involuntary character of the plaintiff’s nonconforming behavior.*

3 1d. at 626.

3 See Yvette K. W. Bourcicot & Daniel Hirotsu Woofter, Prudent Policy: Accommo-
dating Prisoners with Gender Dysphoria, 12 Stan. J. C.R. & C.L. 283, 285-86 (2016).

3" Franklin H. Romeo, Beyond a Medical Model: Advocating for a New Conception
of Gender Identity in the Law, 36 CoLum. Hum. Rts. L. REv. 713, 730-35 (2005).

38 Id. at 730-38; see also Dean Spade, Resisting Medicine, Re/modeling Gender, 18
BerkeELEY WoMEN’s L.J. 15, 1618 (2003).

¥ Romeo, supra note 37, at 733. See also Lihi Yona, Keepin’ It Real: Israel’s Segre-
gation of Transgender Prisoners and the Transgender/Cisgender Binary, 24 BUFF. J.
GENDER L. & Soc. Pory 43, 60 (2015-16) (discussing how criteria used to identify
transgender prisoners produces a “real”/“fake” distinction between transgender
inmates).

40 Id.; Koenig, supra note 34, at 627.

41 See YURACKO, supra note 30, at 103-04 (arguing that the diagnosis of GID was so
important to “transsexual victories” that it incentivized transgender plaintiffs to down-
play or reject aspects of their gender that conformed to their biological sex).

2 Id. at 92-95.

“Id.

*“Id. at 92-93; Melinda Chow, Smith v. City of Salem: Transgendered Jurispru-
dence and an Expanding Meaning of Sex Discrimination under Title VII, 28 Harv. J.L. &
GENDER 207, 212-13 (2005).

4 See YURACKO, supra note 30, at 95.
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Yuracko suggests that courts are willing to protect transgender plaintiffs
from grooming code requirements such as hair length or presence or absence
of ear studs but are unwilling to protect undiagnosed plaintiffs who do not
invoke a transgender status based on a medical diagnosis.*

The other strategy that emerged argued for a medical model for the
biological basis to transgender identity.*’” In the 2006 case Kastl v. Maricopa,
Maricopa County Community College hired Rebecca E. Kastl to teach a
computer course.*® During the summer, and after being diagnosed with GID,
Kastl started transitioning to female with the use of hormones and amended
her identification certificates accordingly.* Following a student complaint
that a man was using the women’s bathrooms, Kastl was required to provide
proof of sex-reassignment surgery.”® When she failed to do so, the college
refused to renew her contract.’! Kastl argued that she was “biologically fe-
male, determined in accordance with the portion of her brain that determines
gender identity, her overall physiology, and as confirmed by two (2) PhD
psychologists and at least one medical doctor.”?> Although in this case, the
court did not accept that claim, variations on brain-gender and “real” bio-
logical sex arguments nevertheless persisted in other litigation efforts.> In
Schroer v. Billington, for example, a transgender plaintiff argued that she
was discriminated against as based on ‘“‘sex,” using the sex-stereotyping the-
ory and relying on a theory that gender is a biological component of sex and
therefore should be protected as well.** Schroer presented evidence that in
the relevant scientific community, “sex” is understood to consist of nine
elements, one of which is gender identity; a scientific expert testified in sup-
port of this understanding.’> An opposing expert disagreed and explained
that the consensus among his colleagues is that gender identity is categorized
under “sexuality” rather than “sex.”® Sex, he said, “is made up of a number
of facets, each of which has a determined biologic etiology[,]” while he
“[did] not believe that gender identity has a single, fixed etiology.””” The
court in Schroer chose not to rule on the question of whether “gender” is

4 Id. at 98.

47 See Koenig, supra note 34, at 626-27 & n.51.

8 Kastl v. Maricopa Cty. Cmty. Coll. Dist., No. CV-02-1531-PHX-SRB, 2006 WL
2460636, at *1 (D. Ariz. Aug. 22, 20006).

“Id.

0 Id. at *¥1-2.

SLId. at *2.

2 Id.

33 The court replied that although Kastl argued that scientific theory supports the
notion that biological sex is determined by more than hormonal, phenotypic, and chromo-
somal characteristics, she failed to present any evidence to support it, nor any evidence
that she was a “biological female.” See id. at *5-6.

34 Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008).

% Id. at 306.

3 Id.

1.
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included in “sex” for the purpose of Title VII as the determination was not
needed for the court’s opinion.®

B.  “On the Basis of Sex” in Title IX and the Bathroom Debate

Title IX is a 1972 federal law prohibiting discrimination on the basis of
“sex” in all education programs that receive federal funding.”® However,
Title VII, enacted previously, was the primary law in relation to which the
meaning of “sex” developed in federal legislation.®® Accordingly, the inter-
pretation of “on the basis of sex” in Title IX was strongly informed by
courts’ interpretation of “because of sex” in Title VII and was thus similarly
inconsistent.®' In 2014, however, with the growing politicization of bath-
room use in schools and public arenas, more governmental, judicial, and
civil actors participated in the task of interpreting “sex” within the Title IX
context.®? Although by this time, Title VII had evolved toward a more expan-
sive view of ‘“sex,” transgender litigants routinely lost in the workplace
when bringing lawsuits on bathroom use.®® Thus, the Title VII framework
did not suffice for similar challenges in the educational setting. Accordingly,
this part argues that both sides were urged to focus on biological characteris-
tics to win the bathroom debate and thus propelled the meaning of “sex” in
federal antidiscrimination law toward the direction of biological essential-
ism. Both pro- and anti-transgender advocates accepted that “sex” is a fun-
damentally biological phenomenon, leading to a bio-essentialist turn.

1. Federal Guidance

As an exception to the nondiscrimination rule established in Title IX,
sex-based segregation in bathrooms and locker rooms was formally permit-
ted under a 1975 regulation: “A recipient may provide separate toilet, locker
room, and shower facilities on the basis of sex, but such facilities provided
for students of one sex shall be comparable to such facilities provided

% Id. at 307-08.

39 Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (2012).

%0 See infra note 67.

¢! See infra notes 65 and 66.

92 See infra notes 70 and 93.

63 See YURACKO, supra note 30, at 96; see also Jennifer Levi & Daniel Redman, The
Cross-Dressing Case for Bathroom Equality, 34 SEaTTLE U. L. REv. 133, 136 (2010)
(arguing that transgender-inclusive nondiscrimination laws fail to remove barriers to
bathroom access). For cases of failed bathrooms claims, see, e.g., Goins v. W. Grp., 635
N.w.2d 717, 723-25 (Minn. 2011); Hispanic AIDS Forum v. Estate of Bruno, 792
N.Y.S.2d 43, 47 (N.Y. App. Div. 2005); Etsitty v. Utah Transit Auth., 502 F.3d 1215,
1227 (10th Cir. 2007); Cruzan v. Minn. Pub. Sch. Sys., 165 F. Supp. 2d 964, 966-69 (D.
Minn. 2001). But see Michaels v. Akal Sec., Inc., No. 09-CV-01300-ZLW-CBS, 2010
WL 2573988, at *2—4 (D. Colo. June 24, 2010) (allowing a Title VII claim regarding
restroom restrictions to survive a motion to dismiss under gender stereotyping theory).
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for students of the other sex.”® The regulation does not require institutions
to provide sex-segregated facilities, nor does it provide a right to such to any
student; it only permits the program to provide sex-segregated facilities, as
long as the facilities are comparable.

Until 2014, it was largely unclear how Title IX policy should accom-
modate the needs of transgender students to use school bathrooms. Court
rulings on the meaning of “sex” under Title VII led to varying interpreta-
tions of “sex” under Title IX, sometimes including transgender plaintiffs®
and sometimes not.®® In 2014, however, the Obama administration started
issuing interpretative directives regarding the meaning of “sex” under fed-
eral law. The attorney general issued a memo calling on the Department of
Justice (DOJ) “to Include Gender Identity Under Sex Discrimination Em-
ployment Claims” and stated that the Department of Justice would “take the
position in litigation that the protection of Title VII of the Civil Rights Act
of 1964 extends to claims of discrimination based on an individual’s gender
identity, including transgender status.”®’ Additionally, the Department of
Education (DOE) began disseminating various documents to the same effect,
including memos and a letter that clarified that “Title IX’s sex discrimination
prohibition extends to claims of discrimination based on gender identity or
failure to conform to stereotypical notions of masculinity or femininity[,]”
mentioning the case of transgender students.®® Subsequent statements re-
ferred explicitly to the issue of bathrooms and locker rooms and informed
schools that, with regard to sex-segregated facilities, schools must treat
transgender students in ways that are “consistent with their gender
identity.”®

6434 C.F.R. § 106.33 (2012).

% Based on their sex as males or females, see e.g., Miles v. N.Y. Univ., 979 F. Supp.
248 (S.D.N.Y. 1997).

% See e.g., Doe v. Clark Cty. Sch. Dist.,, No. 206-CV-1074-JCM-RJJ, 2008 WL
4372872, at *4-5 (D. Nev. Sept. 17, 2008); Johnston v. Univ. of Pittsburgh of Common-
wealth Sys. of Higher Educ., 97 F. Supp. 3d 657, 674-75 (W.D. Pa. 2015) (“Title IX
does not prohibit discrimination on the basis of transgender itself because transgender is
not a protected characteristic under the statute.”).

87 OrrICE OF PuB. AFFAIRS, DEP’T OF JUSTICE, ATTORNEY GENERAL HOLDER DIRECTS
DEPARTMENT TO INCLUDE GENDER IDENTITY UNDER SEX DISCRIMINATION EMPLOYMENT
Cramvs (Dec. 18, 2014), https://www .justice.gov/opa/pr/attorney-general-holder-directs-
department-include-gender-identity-under-sex-discrimination  [https://perma.cc/YZ46-
46DW].

%8 Orrick For CrviL RiGuTs, DEP'T OF EDUCATION, QUESTIONS AND ANSWERS ON
TitLE IX AND SExUAL VIOLENCE 5 (Apr. 29, 2014), https://www2.ed.gov/about/offices/
list/ocr/docs/qa-201404-title-ix.pdf [https://perma.cc/2KK?2-JU34].

% JaAMES A. FerG-CabpiMa U.S. DEPARTMENT OF EpucaTioN OFrFICE FOR CIVIL
Ricurs, LeETTER (Jan. 7, 2015), http://www.bricker.com/documents/misc/trans-
gender_student_restroom_access_1-2015.pdf [https://perma.cc/BT33-SPSU]; Statement
of Interest of the United States at 9, 10, 14, Grimm v. Gloucester Cty. Sch. Bd., 132
F.Supp.3d 736 (E.D. Va. 2015) (Civil No. 4:15¢cv54), https://www.justice.gov/sites/de-
fault/files/crt/legacy/2015/07/09/gloucestersoi.pdf  [https://perma.cc/D77X-SAT6]; id.
Ex. B at 2; U.S. Der’t oF JusTicE, CiviL RiguTs Div., AND U.S. Dep’r oF Epuc., OFFICE
FOR CiviL RiGHTS, DEAR COLLEAGUE LETTER ON TRANSGENDER STUDENTS (May 13,
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The DOE defined gender identity as referring to “an individual’s inter-
nal sense of gender. A person’s gender identity may be different from or the
same as the person’s sex assigned at birth.”’® The DOE reasoned its position
by relying on the expanding frameworks of “sex” in Title VII, such as those
in Price Waterhouse and Schroer, to show that “an individual’s gender iden-
tity is one aspect of an individual’s sex” from a legal point of view for the
purpose of federal antidiscrimination law.”! Thus, the DOE and DOJ under
the Obama administration made it explicit that, in purely administrative pro-
ceedings and in any court appearances the DOE or DOJ made, the depart-
ments would take the position that to be in compliance with Title IX, schools
must allow transgender students to use the bathrooms that correspond to
their gender identity.

2.  Gloucester County High School Policy

In August 2014, between his freshman and sophomore years, Gavin
Grimm (G.G.) along with his mother, met with the principal and counselor
of Gloucester High School, in Gloucester County Virginia, where he was
studying.” G.G., a teenage student in the process of transitioning from fe-
male to male, wanted to notify school officials of his condition so the school
would provide support.” The school’s principal and counselor agreed to co-
operate by changing the sex on G.G.’s school records from female to male
and notifying teachers of the new identification.” At the time, both G.G. and
school officials believed G.G. should not use the boys’ bathrooms but rather
use the bathroom in the nurse’s office.”” Four weeks after school started,
however, G.G., who felt stigmatized by having to use a separate bathroom,
asked the school’s principal for permission to use the boys’ restroom, and the
principal agreed.” According to Gloucester High School, after G.G. started
using the boys’ restrooms, parents and students made complaints concerning
privacy and safety issues such as “voyeurism or sexual assault.””” G.G. ar-

2016), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-trans-
gender.pdf [https://perma.cc/D3TH-NB4M].

0U.S. Dep’t oF Epuc., CiviL RigHTs DivisioN, & U.S. Dep’t oF JusTiCE, OFFICE
FOR CiviL RiGHTS, DEAR COLLEAGUE LETTER ON TRANSGENDER STUDENTs 1 (May 13,
2016), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-trans-
gender.pdf [https://perma.cc/4BKS-KZVH]

71 Statement of Interest of the United States at 67, G.G. ex rel. Grimm v. Gloucester
Cty. Sch. Bd., 132 F. Supp. 3d 736 (E.D. Va. 2015) (Civil No. 4:15cv54), https://
www.justice.gov/sites/default/files/crt/legacy/2015/07/09/gloucestersoi.pdf [https://
perma.cc/D77X-SAT6].

72 Petition for a Writ of Certiorari at 5, Gloucester Cty. Sch. Bd. v. G.G. ex rel.
Grimm, 822 F.3d 709 (2016) (No. 16-273), 2016 WL 4610979.

73

g

> Id. at 5-6.

S Id. at 6.

"1d. at 6.
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gued that his use of the boys’ restroom went “without incident””® and that
any complaints arrived from the direction of angered adults who had heard
of G.G.’s bathroom use.” In November 2014, the school’s board held a pub-
lic meeting, which invited interested people to express their opinions.® On
December 3, 2014, and before the school’s board announced its final resolu-
tion, the school issued a press release stating that it intended to designate
single-stall unisex restrooms for the use of all students and take measures to
increase privacy in student restrooms by adding partitions between urinals,
privacy strips, and so on.®! On December 9, 2014, the school board an-
nounced its final resolution:

“It shall be the practice of the [Board] to provide male and female
restroom and locker room facilities in its schools, and the use of
said facilities shall be limited to the corresponding biological gen-
ders, and students with gender identity issues shall be provided an
alternative appropriate private facility.®

A few days later, a lawyer named Emily T. Prince sent an email to the
DOE asking for guidance regarding the school’s resolution.?* The DOE an-
swered in January 2015 saying: “Title IX . . . prohibits recipients of Federal
financial assistance from discriminating on the basis of sex, including gen-
der identity[.]”® In the meantime, G.G. refused using the separate, single-
stall toilets and tried to avoid using the bathroom altogether or used the
bathroom at the nurse’s office.®

In June 2015, G.G. sued Gloucester County High School under Title
IX’s prohibition against discrimination on the basis of sex for excluding him
from the boys’ restrooms under the assumption that he was not a “biological
male” and asked for a preliminary injunction that would require the school
to allow G.G. to use the boys’ restroom.? The case was adjudicated in the
Fourth Circuit, and was further appealed to the Supreme Court.?” After a
partial petition was granted by the Supreme Court,?® and before the date
scheduled for oral arguments, the 2016 presidential elections led to a new
federal administration taking over and reversing the federal government’s

78 Brief of Plaintiff-Appellant at 8, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd.,
822 F.3d 709 (4th Cir. 2016) (No. 15-2056), 2015 WL 6440329.

" See id.

80 Id. at 8-9.

81 See id. at 10.

82 Petition for a Writ of Certiorari, supra note 72, at 6-7.

8 See id. at 8.

8 1d. at 8.

8 See Brief of Plaintiff-Appellant, supra note 78, at 13.

8 G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 717 (4th Cir. 2016);
Complaint at ] 62-65, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 132 F. Supp. 3d
736 (E.D. Va. 2015) (No. 4:15cv54), 2015 WL 4086446.

87 Petition for a Writ of Certiorari, supra note 72.

8 G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709 (4th Cir. 2016), cert.
granted in part, 137 S. Ct. 369 (2016).
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position on the issue. Under the new Trump administration, the DOJ and
DOE issued letters rescinding the agencies’ previous interpretations of “sex”
in federal policy and leaving the question open at this point, “in order to
further and more completely consider the legal issues involved.”® Following
the new administration’s statements, the Supreme Court decided to send the
case back to the Fourth Circuit for reconsideration.”® Following this develop-
ment, the Fourth Circuit Court vacated the injunction ordering G.G. to gain
access to the boys’ bathrooms at his school.’! In light of G.G.’s graduation in
June 2017, the Fourth Circuit remanded the case to the district court to re-
solve whether the case has become moot.*

3. Amicus Curiae Briefs and the Bio-Essentialist Turn

Although the passage of time and change of circumstances freed au-
thorities from having to confront the principal questions in Grimm, the case
nevertheless left a strong mark on the character of pro- and anti-transgender
advocacy, pushing both sides in the direction of biological essentialism, thus
pumping new blood into the narrow biological perception of “sex” in fed-
eral antidiscrimination doctrine. Despite the contrasting moral groundings of
pro- and anti-transgender advocates, the bathroom debate led both sides to
forge essentialist claims that ask to establish causation between some type of
body form and a perceived gender behavior that can be anticipated, legiti-
mized, and policed. This part reviews the positions presented in close to one
hundred amicus curiae briefs submitted to the courts that ruled in Grimm.
Amici consisted of nonprofit organizations representing various interest
groups (feminists, civil rights, etc.), academics and research centers, relig-
ious leaders, professional medical associations, educators, security person-
nel, companies, cities, states, retired members of Congress, current executive
officials, parents, and students.”® The briefs represented a range of political
orientations and interests. The notion that biological, anatomical, etiological,
and inner traits somehow determine the level of femininity or masculinity
has been vocalized by both conservatives and progressives as a way to win

89 U.S. Dept oF Justice, CiviL RigaTts Division, & U.S. Dep’t or Epuc., OrricE
FOR CrviL RigHTS, DEAR COLLEAGUE LETTER 1 (Feb. 22, 2017), https://www2.ed.gov/
about/offices/list/oct/letters/colleague-201702-title-ix.pdf  [https://perma.cc/GZZ9-
J6VOI].

% Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239, 1239 (2017).

°1'G. G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 729 (4th Cir.
2016).

22 Grimm v. Gloucester Cty. Sch. Bd., 869 F.3d 286, 290-291 (4th Cir. 2017).

% See generally Docket, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct.
1239 (2017) (No. 16-273); Docket, G.G. v. Gloucester Cty. Sch. Bd., 654 Fed. Appx. 606
(4th Cir. 2016) (No. 16-1733); Docket, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd.,
822 F.3d 709 (4th Cir. 2016) (No. 15-2056).
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legal support. For conservatives, sex means only anatomic/physical charac-
teristics. For some progressives, sex is a product of biological gender.**

a. Conservative Biological Essentialism — Sex Means Only Physical
and Anatomical Sex and Not Gender

Conservative arguments echo the notion that society has historically
considered only anatomical and physical differences when referring to sex:
“Society has always recognized the innate differences between men and wo-
men and respected those differences by providing separate facilities for
showering, changing, and using the restroom.”® According to this view, the
legal move to include gender identity within the meaning of sex is a novel
development that runs counter to accepted societal norms and customs:
“How can ‘sex,’ as in biological sex, suddenly mean ‘gender identity,” which
we’ve been told all along isn’t related to biological sex? But people—and
corporations—accept this without batting an eye.”*

In conservative depictions of male-female differences, such a distinc-
tion is an objective reality, independent of any ideology or social values.
Accordingly, amicus briefs submitted in favor of Gloucester High School
express the position that sex is composed of internal and external anatomy,
of reproductive organs, and of functionality, whereas gender has no bearing
on one’s sex.” Interestingly, because this approach is constantly threatened

% Whereas briefs submitted in favor of Gloucester High School were consistent in
their reliance on biological essentialism, amicus briefs submitted in favor of G.G. sup-
ported the inclusion of transgender people by identifying the group of transgender per-
sons in multiple ways, social and biological alike. Compare infra, note 97 (selected briefs
in favor of Gloucester County School that illustrate the position of sex as an exclusively
biological/natural phenomenon), with Brief of Presiding Bishop of the Episcopal Church
and President of the House of Deputies of the Episcopal Church et. al as Amici Curiae,
Gloucester County School Board v. G.G., 2017 WL 929682 (U.S.) (U.S., 2017) (promot-
ing an argument in favor of G.G. based on “human dignity”) and Brief for Respondent,
Professor Terry S. Kogan as Amicus Curiae supporting respondent, Gloucester County
School Board v. G.G., 2017 WL 1057276 (U.S.) (U.S., 2017) (promoting an argument in
favor of G.G. based on the history of the separate spheres ideology and on the social
construction of gender), and Brief for Respondent, Scholars Who Study the Transgender
Population as Amicus Curiae supporting respondent, Gloucester County School Board v.
G.G., 2017 WL 1057277 (U.S.), 9 (U.S., 2017) (promoting an argument in favor of G.G.
based on the shared life experience of transgender persons who suffer from pervasive
stigmatization and discrimination).

% Marissa Mayer, Why South Carolina’s Bathroom Bill Has Little to Do with Trans-
gender People, ALLIANCE DEFENDING Freepom Broc (Apr. 15, 2016),
www.adflegal.org/detailspages/blog-details/allianceedge/2016/04/15/why-south-caro-
lina’s-bathroom-bill-has-little-to-do-with-transgender-people  [https://perma.cc/FWG6-
7JES]. For a statement from Matt Sharp, Legal Counsel on behalf of Alliance Defending
Freedom (ADF), defending a similar bathroom bill in South Dakota, see id.

9 Jane Clark, The New Sexual Ideology Wins Another Skirmish, NaT’L REv. (Apr. 22,
2016), http://www.nationalreview.com/article/434410/transgender-bathroom-madness
[https://perma.cc/STHB-3VYY].

7 See, e.g., Brief of Amici Curiae Dr. Paul R. McHugh, M.D., Dr. Paul Hruz, M.D.,
Ph.D., and Dr. Lawrence S. Mayer, Ph.D. in Support of Petitioner at 6, Gloucester Cty.
Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 219355



438 Harvard Journal of Law & Gender [Vol. 42

by bio-technological developments and newly possible alterations to peo-
ple’s bodies and reproductive capacities, conservatives have tried to solidify
their position by adding functional characteristics, such as that a person has
to function in ways expected by society of males and females (produce
sperm or ovulate).”

This conservative rhetoric, however, suggests that biology is not only a
valid description of reality but also a prescription for how it ought to be. In a
joint amicus curiae brief in support of Gloucester County High School, the
Women’s Liberation Front (WoLF), a radical feminist organization ‘“dedi-
cated to the liberation of women by ending male violence,” and the Family
Policy Alliance (FPA), a Christian organization promoting family values and
religious freedom admitted that although their members may disagree on
much, they share concerns regarding issues such as prostitution, pornogra-
phy, and now the redefining of “sex” to include “gender identity.”® When
elaborating on the different sources of morality underpinning their shared
position, WoLF’s representative said that “the notion that humans are sexu-
ally dimorphic mammals is not a conservative argument, it’s not a liberal
argument, it’s not even a political argument at all, it’s basic biology and it
matters in terms of defining women and girls as a legal category worthy of
civil rights protections.”'® FPA’s representative, however, explains that
“from our point of view God made male and female, both in his image, and
that’s why with your help we will always oppose any efforts to erase either

(“While sex is binary and objective, determined fundamentally by one’s chromosomal
constitution, and ultimately clearly defined reproductive capacities, gender is a subjective
sense of a social role generated by cultural norms.”); Brief Amicus Curiae of Eagle Fo-
rum Education & Legal Defense Fund in Support of Petitioner at 32, Gloucester Cty. Sch.
Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 167304
(“Because sex is a biological characteristic, and gender is not, G.G. cannot prevail on a
statutory claim.”); Brief of Amici Curiae the State of West Virginia, 20 Other States, and
the Governors of Kentucky and Maine Supporting Petitioner at 17, Gloucester Cty. Sch.
Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 167311 (At
the time of Title IX’s passage in 1972, dictionaries defined sex as a biological category
based principally on physical anatomy . . . and this physiological understanding prevailed
in every prior case to consider the question of restrooms.”).

8 Brief Amicus Curiae of Public Advocate of the United States, U.S. Justice Founda-
tion, and Conservative Legal Defense and Education Fund in Support of Petitioner at
10-17, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-
273), 2017 WL 192454 (“The man’s sexual function is to be a male and to reproduce in
that function, while a woman’s sexual function is to be a female and to reproduce in that
function. While each may alter the external appearance of their sex, one cannot change
the ‘function’ of their sex.”).

% Brief of Amici Curiae Women’s Liberation Front and Family Policy Alliance in
Support of Petitioner at 1, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct.
1239 (2017) (No. 16-273), 2017 WL 192762 (“Pro-family Christians and radical femi-
nists may not agree about much, but they agree that redefining ‘sex’ to mean ‘gender
identity’ is a truly fundamental shift in American law and society.”).

1% Family Policy Alliance, Unlikely Allies for Privacy and Safety, YouTuBe (Jan. 9,
2017), https://www.youtube.com/watch?v=84zEJS_8KD4 [https://perma.cc/X6XM-
QMNUI.
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sex from the law.”!"" The partnership between WoLF and FPA demonstrates
the intertwining of biology and morals in justifying regulation of sex and sex
discrimination. Radical feminist arguments for separation grounded on a bi-
ological imperative strongly echoes the FPA reliance on religious
imperatives.

The conservative position also attaches an immutable character to sex
as an epistemic category. This means that if a person undergoes a sex-
change operation, his/her sex is nevertheless unchanged: “A male may have
the appearance of a vagina (or even a breast augmentation), but he does not
have a uterus, Fallopian tubes, and ovaries. He does not ovulate, and he does
not menstruate. If his blood is tested, he is still genetically male[,]”'%? and
vice versa: “Likewise, while a female may have prosthetic testes, and a flap
of skin representing a penis through which urination is possible by way of a
lengthened urethra, the prosthetic testes are not real and do not, never did,
and never will produce sperm. Moreover, she is not capable of producing
semen, and does not have an epididymis, spermatic cords and ductus defer-
ens, seminal vesicles, a prostate gland, or an ejaculatory duct. And, of
course, if her blood were tested, she is still genetically female.”!%

Because of the seemingly timeless and objective nature of biological
sex differences, male and female anatomy are understood to be the nexus of
societal norms concerning sex. As could be expected, this position suggests
that differences between males and females have a direct effect on the
safety, modesty, and privacy interests of bathroom users. In Grimm, for ex-
ample, Judge Paul V. Niemeyer, who supported the Gloucester County High
School policy and dissented in part, drew a direct line from biological differ-
ences to interests of privacy and security: “This holding completely tramples
on all universally accepted protections of privacy and safety that are based
on the anatomical differences between the sexes . . . [and on] demands
inherent in human nature.”'* The judge distinguishes sex from race or na-
tional origin, arguing that “such privacy was and remains necessary because
of the inherent “[p]hysical differences between men and women,” which,
as the Supreme Court explained, are “enduring” and render “the two sexes

. not fungible.”!% In other words, according to the conservative stance,
privacy, safety and modesty are a direct output of anatomical differences
between males and females—as made by nature, commended by their biol-
ogy, and accepted throughout history and cultures.

101 Id

192 Brief Amicus Curiae of Public Advocate of the United States, U.S. Justice Foun-
dation, and Conservative Legal Defense and Education Fund in Support of Petitioner at
16, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273),
2017 WL 192454.

103 Id

104 G.G. ex rel. Grimm v. Gloucester County Sch. Bd., 822 F.3d 709, 730-31 (4th
Cir. 2016) (Niemeyer, J., concurring in part and dissenting in part).

105 1d. at 735.
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b. Progressive Biological Essentialism — Sex Means Only/Primarily
Gender

Transgender and nonconforming people have articulated a multitude of
diverse theoretical approaches and lived experiences with respect to their
gender identity.'% In past decades, substantial scholarship in transgender and
queer studies promoted a variety of non-essentialist narratives of sex and
gender,'” which were rebutted and criticized by transgender scholars and
individuals who expressed complex relationships to their bodies and to au-
thenticity.!® The progressive argument describing gender as biological, how-
ever, may be a legal strategy evaluated as most effective or necessary to win
discrimination cases in courts.!® When conservative lawmakers shifted their
language from “sex” to “biological sex” in the hope of carving gender iden-
tity out from the scope of antidiscrimination protections, progressive advo-
cates countered with the argument that even within the biological
framework, gender cannot be separated from “biological sex,” because gen-
der is biological. This line of reasoning maintains that gender identity is a
biological component of sex, relying primarily on a theory that relates gen-
der identity to the brain. For example, the attorney who represented G.G. for
the American Civil Liberties Union’s LGBT & AIDS Project argued in a
radio debate that “evidence shows that gender identity has biological roots
and is just as much determined by neurobiology as by anything else, so
biological sex and gender identity are not different things.”''® Some amicus

106 See, e.g., DAVID VALENTINE, IMAGINING TRANSGENDER: AN ETHNOGRAPHY OF A
CATEGORY 105 (2007).

107 See, e.g., Spade, supra note 38, at 24-26. For more on gender as a performative
act, see Ido Katri, The Banishment of Isaac: Racial Signifiers of Gender Performance, 68
U. ToronTo L.J. 118, 126-27 (2018). For more on gender as a constructed subjectivity,
see Sally Hines, What’s the Difference? Bringing Particularity to Queer Studies of Trans-
gender, 15 J. GENDER STUD. 49, 52-53 (2006).

108 See, e.g., JAY PROSSER, SECOND SKINS: THE BODY NARRATIVES OF TRANSSEXUAL-
1TY 6-12 (1998). For a survey asking 6,450 transgender and gender nonconforming peo-
ple to describe their gender, see Jack Harrison, Jaime Grant & Jody L. Herman, A Gender
Not Listed Here: Genderqueers, Gender Rebels, and OtherWise in the National Trans-
gender Discrimination Survey, LGBTQ Pus. PoL’y J. 13, 20 (2012). For another impor-
tant source documenting individual transgender narratives, see Transgender Oral History
Project, UMEDIA ARCHIVE, https://umedia.lib.umn.edu/taxonomy/term/946 [https://
perma.cc/FWE9-JSRS].

199 Although the biological gender narrative likely represents life experiences of
some transgender individuals and advocates, biological gender arguments may also be
understood as a type of “strategic essentialism” which addresses the need of minorities to
represent themselves in an essentialist and simplified manner in order to achieve political
gains. See Strategic essentialism, A DicTIoNARY OF CRiTicAL THEORY (2d ed. 2018),
http://www.oxfordreference.com/view/10.1093/acref//9780198794790.001.0001/acref-
9780198794790-e-669 [https://perma.cc/4AVSH-KFTS5]. In any case, the critique of the
bio-essentialist turn is therefore directed towards the “effectiveness” of the turn in legal
terms, rather than to its capacity or authority to describe transgender life narratives.

MO NATL ConsTITUTIONAL CTR., We the People: Debating the Laws Regulating
Bathroom Use and Gender, PoDBEAN (May 5, 2016), https://www.podbean.com/media/
share/dir-49yr3-1843481 [https://perma.cc/F33K-V2BT].
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briefs also suggested a bio-essentialist argument that gender should serve as
the only essential characteristic of “sex or at least a prominent characteristic
of “sex” because gender identity is an objective biological criterion, one
supported by medical professionals and scientific literature.'!!

The biological gender argument manifests itself in various forms. The
Title IX instantiations build on reasoning from the Title VII context and
follow a similar vein. For example, the original complaint filed against
Gloucester County School Board’s policy depended heavily on the medical
model and robust medical testimony regarding the nature of GID and the
accepted standard of care.!'? In the expert opinion brought on behalf of G.G.,
the doctor asserted, “Gender identity is an innate and immutable aspect of
personality that is firmly established by age four.”!'3 In the appeal to the
Fourth Circuit, Grimm’s advocate explained that the advocate was using the
term “sex assigned at birth” instead of “biological sex” because “research
indicates that gender identity is itself rooted in biology, [and thus] the term
‘biological sex’ does not accurately distinguish between gender identity and
sex assigned at birth.”!"* This distinction, in turn, enabled G.G.’s advocates
to argue that G.G.’s gender identity was his biological sex. Building on the
legacy of Title VII jurisprudence, the notion that gender identity is rooted in
biology has obvious merits, primarily the capacity to advance the idea that
nonconforming gender identity is unchangeable and therefore should be pro-
tected under federal law protecting individuals from discrimination based on
sex.'> While the biological gender argument has enjoyed some traction in
scientific literature,''® and had already been proclaimed in some Title VII
cases,''” G.G.’s case demonstrates that advocates arguing in the Title IX con-
text find this argument particularly compelling.

Courts and legislators have continued to perceive bathrooms as the last
bastion of traditional sex norms wherein biological differences would remain

1! See, e.g., Brief of The World Professional Association for Transgender Health et
al. as Amici Curiae in Support of Appellant at 13-14, G.G. ex rel. Grimm v. Gloucester
Cty. Sch. Bd., 853 F.3d 729 (4th Cir. 2017) (No. 15-2056), 2015 WL 6724594; Brief of
interACT: Advocates for Intersex Youth, et al., as Amici Curiae Supporting Respondent
at 37, Gloucester Cty. Sch. Bd. v. G.G., 2017 WL 930053 (U.S. 2017) (No. 16-273);
Brief of Liberty, Life, and Law Foundation, wethepeopleinorder.com et al. as Amici Cu-
riae, Gloucester Cty. Sch. Bd. v. G.G. ex rel Grimm, 137 S. Ct. 1239 (2017) (No.16-273),
2016 WL 5390656, at *11.

"2 Complaint at 1-4, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 132 F. Supp.
3d 736 (E.D. Va. 2015) (No. 4:15cv54), 2015 WL 4086446.

'3 Corrected Expert Declaration of Randi Ettner, Ph.D, at 3, G.G. ex rel. Grimm v.
Gloucester Cty. Sch. Bd., 132 F. Supp. 3d 736 (E.D. Va. 2015) (No. 4:15cv54), 2015 WL
11232703.

114 Brief of Plaintiff-Appellant, supra note 78, at n.3.

15 See YURACKO, supra note 30, at 98-99.

116 See, e.g., id. at 110; see also infra Part TII.

17 See, e.g., Kastl v. Maricopa Cty. Cmty. Coll. Dist., No. CV-02-1531-PHX-SRB,
2006 WL 2460636, at *2 (D. Ariz. Aug. 22, 2006).
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relevant.!'® Because Title IX litigation took the bathroom challenge head-on,
advocates made stronger claims regarding the connection between the natu-
ral body and nonconforming gender identity, basically asserting that gender
is biological.'”® Biological gender arguments are becoming more common
even among seemingly neutral actors. In fact, a lawsuit filed by the former
Obama administration to challenge North Carolina’s HB2 law that restricted
the use of public bathrooms to people of the same “biological sex” claimed:
“Although there is not yet one definitive explanation for what determines
gender identity, biological factors, most notably sexual differentiation in the
brain, have a role in gender identity development.”!?

c¢. The Bio-Essentialist Turn

The latest bathroom debate marks a meaningful moment that requires
critical observation. Whereas Title VII doctrine gradually shifted back and
forth between the expansive social view of sex and the narrow biological
view, the bathroom debate and Title IX litigation have led to the latter mani-
festation of “sex” gaining traction and to locating maleness and femaleness
within biological characteristics. Biological arguments are currently
presented by both sides to the debate and have not played a prominent role
in courts’ reasonings generally,'?! or in the bathroom debate.'?> Nevertheless,

18 Id. at 140-42. Segregated bathrooms were consistently justified by a general fear
of crime, as a measure necessary to prevent gender fraud, maintain heteronormativity,
and enforce sex stereotypes. Id. at 143—44. For a review of the empirical data regarding
the harm, fear of crime, and risk arguments often brought against bathroom inclusion, see
Robin Fretwell Wilson, The Nonsense About Bathrooms: How Purported Concerns Over
Safety Block LGBT Nondiscrimination Laws and Obscure Real Religious Liberty Con-
cerns, 20 LEwis & CrLaArk L. Rev. 1373, 1400-05 (2017).

% An example of the pro-transgender bio-essentialist argument, also cited in G.G.’s
court filings, is an article arguing that “gender identity must be given the most weight
because it is, in fact, ‘biological’ and considered the primary determinant of an individ-
ual’s sex.” M. Dru Levasseur, Gender Identity Defines Sex: Updating the Law to Reflect
Modern Medical Science Is Key to Transgender Rights, 39 V1. L. Rev. 943, 947 (2015).
The article further bolsters the notion that courts would be willing to provide such protec-
tion if advocates convinced them, with the help of expert testimony, that gender identity
is biologically driven and not a choice. Id. at 987.

120 United States v. North Carolina, No. 1:16-cv-00425, 2016 WL 2730796, at | 33
(May 9, 2016 M.D.N.C.).

12! According to Professor Jessica Clarke, status-based arguments are gradually re-
ceding into the background in the context of sex discrimination. Clarke maintains that
dissatisfaction with the asymmetrical protections given to LGBT plaintiffs led courts to
move away from protections based on immutability or status toward frameworks target-
ing wrongful classifications that project a social stigma onto the specified classes. Jessica
A. Clarke, Frontiers of Sex Discrimination Law, 115 MicHh. L. Rev. 809, 824-25 (2017).

22In G.G.’s case for example, the status protection was not a crucial component in
the reasoning that informed either court decision. Advocates argued that legal protections
from sex-based discrimination had never been about biology alone but have always in-
cluded protection from gender stereotyping and other behavioral components. G.G.’s
complaint argued that the 14th Amendment’s Equal Protection Clause protects from both
“biological differences” and “gender nonconformity,” as does Title IX. Complaint at ]
53, 62, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 132 F. Supp. 3d 736 (E.D. Va.
2015) (No. 4:15cv54), 2015 WL 4086446. These claims resurfaced in G.G.’s appeal to
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persistent advocacy along the bio-essentialism line may drive courts to adopt
its reasoning in future decisions.

The recent centering of the debate over the meaning of “sex” on bath-
room use has generated a flood of biological-essentialist arguments that
threaten to make their way into judicial decision’s ratio—as has in fact oc-
curred with the recent equal protection case, Evancho v. Pine-Richland.
Three transgender students filed the Evancho lawsuit to challenge a school
board’s resolution requiring students to use “either the facilities that corre-
spond to their biological sex or unisex facilities.”'?* The judge issued an
equal protection ruling in favor of the students based on their suspect class
status and applied intermediate scrutiny, finding that “as a class, they exhibit
immutable or distinguishing characteristics that define them,”'** and
“[m]oreover, as to these Plaintiffs, gender identity is entirely akin to ‘sex’ as
that term has been customarily used in the Equal Protection analysis. It is
deeply ingrained and inherent in their very beings. Like “sex,” as to these
Plaintiffs, gender identity is neither transitory nor temporary.”'?> Although
this ruling was made within an equal protection framework, it may indicate
similar developments for Title IX or VII doctrine as well.

II. FaLse Hopes: THE CONTESTED SCIENCE OF BIioLoGIicAL
SExX DIFFERENCES

This section challenges the narrow manifestations of sex and gender
presented by pro- and anti-transgender advocates in the bathroom context
and argues that resorting to biology as a way to win legal support is an
unsound strategy with insufficient empirical support. In support of this view,
it presents evidence from contemporary scientific literature regarding sex
differences, together with insights from historical literature tracing the de-
velopment of theories about sex differences in the fields of genetics, anat-
omy (focusing on genitals and gonads), and brain science. This evidence
suggests that there is no single biological criterion that distinguishes be-
tween males and females, and more importantly, none of the recognized bio-
logical sex characteristics (e.g., chromosomes, gonads, brain) predict any

the Fourth Circuit, where G.G. cited references from the Title VII context. See Brief of
Plaintiff-Appellant at 21-22, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d
709 (4th Cir. 2016) (No. 15-2056), 2015 WL 6440329. When responding to Writ of
Certiorari, G.G. combated the school’s use of dictionaries to strengthen the “plain mean-
ing” of sex interpretation by pointing to other dictionary definitions, including the OED
Online and Webster’s Seventh New Collegiate Dictionary 795 (1970), both of which in-
cluded behavioral, non-anatomical components. See Brief for Respondent at 43, 43 n.27,
Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273),
2017 WL 766063.

123 Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 273 n4 (W.D. Pa.
2017).

124 Id. at 288.

125 Id. at 288-89.
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particular gender expression. Current scientific literature explicitly admits
that there is no biological criterion known to instigate particular gender iden-
tification. These insights reveal the descriptively weak character of biology-
based arguments made by both sides in the bathroom debate and deeply
challenge the moral weight placed upon such arguments.

A.  Chromosomal and Genetic Sex

“There are only two things that make me a man and they are my X
chromosome and my Y chromosome. . . . the fact that some people
do not live in reality or that some wish reality were not true, does
not entitle them to a special bathroom in a public university.”!?

The theory of X and Y as sex chromosomes was developed in the early
twentieth century and implied that femaleness and maleness are separate,
different routes of development.'?”” Many decades of research using this
framework did not produce any workable theory until 1959, when it was
discovered that the existence of a Y chromosome is crucial for the develop-
ment of testes.!?® This discovery generated the hypothesis casting the Y chro-
mosome as the biological seat of maleness.'”

But the Y chromosome was not very successful at separating biological
males and females, as some biological essentialists hoped. Researchers An-
drew Sinclair and Peter Goodfellow discovered in 1990 that the important
part on the Y chromosome, responsible for the development of male gonads,
was a gene called SRY. Geneticists referred to SRY as one of “the master
switches,” presumed in the human genome to determine sex.!** However,
geneticists later discovered that the SRY gene doesn’t work in isolation and
that it interacts with other genes (e.g., DAX1, SOX9, and WNT4) not lo-
cated on the Y chromosome.'3! These genes also influence the development
of reproductive organs like ovaries and testes, as well as the morphology of
genitalia.'3?> As of today, we know of 25 genes that influence sex develop-
ment in different ways.!'?3

126 Olga Gershenson, The Restroom Revolution: Unisex Toilets and Campus Politics,
in TorLET: PuBLIC REsTROOMS AND THE PoLitics oF SHARING 200 (Harvey, Molotch,
Laura & Noren eds., 2010).

127 SARAH S. RICHARDSON, SEX ITSELF: THE SEARCH FOR MALE AND FEMALE IN THE
HumaN GENOME 34-37 (2013).

28 1d. at 77.

129 Jd. at 81-83.

130 Id. at 128-30.

BU]d. at 136.

132 Bob Beale, The Sexes: New Insights into the X and Y Chromosomes, THE SCIEN-
TIsT (July 23, 2001), http://www.the-scientist.com/?articles.view/articleNo/13499/title/
The-Sexes—New-Insights-into-the-X-and-Y-Chromosomes  [https://perma.cc/NFT9-
TW3W].

133 Andrea Ford, Sex Biology Redefined: Genes Don’t Indicate Binary Sexes, SCOPE
Brog (Feb. 24, 2015), http://scopeblog.stanford.edu/2015/02/24/sex-biology-redefined-
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Sinclair explains that SRY’s discovery was possible thanks to four pa-
tients whose chromosomes were tested for fertility problems and were found
to be chromosomally XX females, but with a small fragment of the Y chro-
mosome and the SRY gene tracked to their X chromosome.'** This was
enough to make them develop as anatomical males with testes.!*> In 1994, a
team led by Eric Vilain, one of the most prominent geneticists in the field of
sex differentiation, discovered that males can develop even without the SRY
gene through choreography between various genetic elements that have the
capacity to encourage or repress maleness.'’® Regardless of the SRY gene,
there are various patterns of chromosomes that divert from the XX/XY di-
chotomy, as with Klinefelter syndrome, in which individuals assigned to
male present an “extra” X chromosome (XXY instead of XY),"3” or Turner
syndrome, in which individuals assigned to female are “missing” or possess
an “incomplete” X chromosome.'*® Numbers of non-typical sex develop-
ment can range from 1:4,500 to 1:100 of live births, depending on the defini-
tion of “non-typical” used.'®

As we learn more about the complexity of genetic and chromosomal
choreography in the creation of human sex, scientists are increasingly talk-
ing about sex differentiation as a spectrum rather than a binary.'** Genetic
studies from the past two decades demonstrate that sex differentiation is
more of a process joining together several genes that operate in a balance,
rather than a “switch” turned on by the existence of one gene.'*

All of this means that identifying maleness with the Y chromosome is
anachronistic and descriptively weak. First, because the SRY gene located
on the Y chromosome doesn’t function as the promised sex master-switch,
but rather was revealed to be more of a team player, contingent on interac-
tion with other genes. Second, because in a variety of cases, the XX/XY
dichotomy does not result in the development of regular testes/ovaries, a
fortiori in cases that divert from the XX/XY pattern.

genes-dont-indicate-binary-sexes/#sthash.9W2oMXo9.dpuf [https://perma.cc/34A7-
HH2N].

134 Beale, supra note 132.

135 Id

136 Sally Lehrman, Going Beyond X and Y, Sci. AM. (June 1, 2007), http://
www.scientificamerican.com/article/going-beyond-x-and-y/  [https://perma.cc/8B2Q-
4D6D].

BTNATL INsT. oF CHiLD HEaLtH & Hum. DEv., Klinefelter’s Syndrome, MED-
LINEPLUS, https://medlineplus.gov/klinefelterssyndrome.html [https://perma.cc/VA8Q-
AXYT].

138 NAT’L INsT. oF CuiLp HeEaLtH & Hum. DEv., Turner Syndrome, MEDLINEPLUS,
https://medlineplus.gov/turnersyndrome.html [https://perma.cc/T8AF-DHNIJ].

139 Lehrman, supra note 136 (“Genital ambiguity occurs in an estimated one in 4,500
births, and problems such as undescended testes happen in one in 100.”).

140 Ford, supra note 133.

141 Claire Ainsworth, Sex Redefined, 518 Nature 288 (Feb. 18, 2015), http://
www.nature.com/news/sex-redefined-1.16943 [https://perma.cc/2AP5-7J98].
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B. Genital and Gonadal Sex

“Its [sic] this simple: If you have a penis then use the men’s room.
If you do not have a penis then use the women’s room.”'4?

Genitals are an important indicator of biological sex differences. They
are among the first things that medical professionals look at in the prenatal
and the postnatal stages to determine the baby’s sex, and they also serve as a
symbol of sex differences in popular culture—boys have penises and girls
have vaginas. But human sexual development was never neatly categorized
into distinct groups of female and male, and instead presented intermediate
categories of sex classification.

In the nineteenth century, human sexual anatomy (mainly gonads and
genitals) was divided into five categories: “ordinary” males and females,
pseudo-hermaphrodite males and females, and true hermaphrodites.'** Male
and female pseudo-hermaphrodites were people who displayed ambiguous
genitalia with the presence of either testes or ovaries, whereas true
hermaphrodites displayed a mixture of testicular and ovarian gonadal tis-
sues.'** Classification of people with ambiguous sex as males or females
occurred according to the current dominant indicator. For example, during
the late 19th century in Europe, gonads were the prominent indicator deter-
mining sex.'*> However, beginning in the mid-twentieth century, develop-
ments in urological surgery that enabled physicians to cosmetically change
the appearance of genitals to look more “normal,” made genitals a primary
criterion according to which sex was determined.'* But neither gonads nor
genitals ever served as the sole criterion of biological sex, and in fact, many
other factors are today known to cause the appearance of unusual genitals,
such as chromosomes, hormones, and genes.'¥’ In 2006, the medical estab-
lishment abandoned the hermaphrodite terminology during a medical confer-
ence that introduced the new term DSD (Disorders of Sex Development) to
indicate the range of conditions that diverge from the ordinary male and
female sexual dimorphic model.'*

142 See Gershenson, supra note 126, at 201.

143 Eric Vilain et al., We Used to Call Them Hermaphrodites, 9 GENETICS MED. 65
(2007).

144 Id

145 Id

146 AricE DOMURAT DREGER, HERMAPHRODITES AND THE MEDICAL INVENTION OF
SEx 145 (1998); ELizaBETH REIS, BoDIES IN DoUBT: AN AMERICAN HISTORY OF INTER-
SEX 45-54 (2009). For the contemporary Intersex rights movement legal struggle against
the practice of surgical normalization, see generally Maayan Sudai, Revisiting the Limits
of Professional Autonomy: The Intersex Rights Movement’s Path to De-Medicalization,
41 Harv. J.L. & GeNDER 1, 54 (2018).

47 Vilain, supra note 143, at 65.

148 Id. at 66.
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The frequency of non-dimorphic conditions (or DSD) is highly contro-
versial among scientists.'* For example, a recently issued United Nations
Fact Sheet about Intersex (a term used by social activists and some patients
to describe the condition) estimates between 0.05% and 1.7% of live births
classify as DSD or intersex;!*® however, more radical estimations are as high
as 4%.'>! The fluctuation in figures is caused by differences in defining what
counts as a deviation from the male or female norms. A group of researchers
from Brown University tried to answer this exact question by surveying
medical literature from 1955 until 2000 that reported deviations from typical
male and female identification.'”> To simplify, the main criteria the research-
ers used to define males and females were the gonads (testes or ovaries),
genitals (penis or vagina and clitoris), and chromosomes (XX or XY).'33 The
researchers concluded that “approximately 1.7% of all live births do not
conform to the platonic ideal of absolute sex chromosome, gonadal, genital
and hormonal dimorphism.”'>* The researchers also concluded that the fre-
quency of individuals who receive corrective genital surgery is 0.08-1.62%
of live births. Applying these figures to the current U.S. population means
that almost 5.5 million people in the country deviate from the typical male
and female patterns.'> The frequency of normalizing surgeries for “ambigu-
ous genitalia” was recently estimated in hundreds per year in the United
States. !5

But how can genitals be confused or unclear? The male/female polari-
zation consists of a middle ground with endless combinations of biological
sex features, which in turn influence the anatomy of genitalia. What we rec-
ognize as “genital sex,” or the external display of penis and scrotum or
vagina and clitoris, is preceded by stages that occur in the prenatal sexual
differentiation period. To shorten and simplify, and assuming everything
happens as expected, the fertilized egg’s chromosomes (XX/XY) determine

149 See, e.g., Leonard Sax, How Common Is Intersex? A Response to Anne Fausto-
Sterling, 39(3) J. SEx Res. 174 (2002) (a dispute between Anne Fausto-Sterling, who
claims the rate is 1.7%, and Leonard Sax, who argues that the rate is less than 0.02%).

150 Intersex Fact Sheet, FREE AND EQuaL UNiTeEp NaTioNs For LGBT EqQuALITy,
http://www.ohchr.org/Documents/Issues/Discrimination/LGBT/FactSheets/UNFE_Fact
Sheet_Intersex_EN.pdf [https://perma.cc/QLS4-TUKG].

151 Kate Haas, Who Will Make Room For The Intersexed?, 30 Am. J.L. & Mep. 41, 41
(2004).

152 Melanie Blackless et. al., How Sexually Dimorphic Are We? Review and Synthe-
sis, 12 Am. J. Hum. Bior. 151, 151 (2000).

153 ]d. at 161.

154 Id

155 T multiplied the 1.7% figure with the official estimated American population as
reported by the United States Census Bureau in 2017. See UniTED STATES CENSUS Bu-
REAU, QuickFacTts UNITED STATES, https://www.census.gov/quickfacts/table/PST0452
15/00 [https://perma.cc/4L3R-63PB].

156 Lehrman, supra note 136; Sara Reardon, The Spectrum of Sex Development: Eric
Vilain and the Intersex Controversy, NaATURE (May 10, 2016), http://www.nature.com/
news/the-spectrum-of-sex-development-eric-vilain-and-the-intersex-controversy-1.19873
[https://perma.cc/CK6M-3RJ8].
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the development of gonads (testes/ovaries), which then produce hormones
(testosterone, estrogen, and progesterone) that direct the development of
later internal and external genitalia and secondary sex features.'”’ In other
words, the genitals develop only after certain processes take place during the
undifferentiated stage. Twenty-eight days from conception, embryos are
identical except for their chromosomal difference.'’® By the seventh week, a
basic structure of the reproductive system starts to form, at which point the
embryo has a pair of bipotential gonads.!” Only after the bipotential gonads
form into testes or ovaries and produce sex hormones do genitals start to
take shape according to the dimorphic model of genital sex.'®® Generally, at
twelve weeks after conception, the genital sex will already be apparent on
the fetus.!¢!

From the (very) simplified explanation above, we learn that males and
females’ reproductive systems develop from a shared origin. In fact, male
and female reproductive systems are homologous organs, meaning that al-
though they become anatomically different, their origin is the same.'®> In the
human reproductive system, the testes are homologues to the ovaries, the
penis to the clitoris, and the scrotum to the outer labia. It is in this way that
the same original organs develop differently.!®3

The shared anatomical departure point illustrates the feasibility of an
unclear condition mixing male/female anatomical elements. Because the
separate development of males and females is contingent on so many vari-
ables, any alteration in the process could lead to atypical genital develop-
ment. As Anne Fausto-Sterling, biology professor from Brown University,
argued: “With all this bipotentiality going around, the fog surrounding the
birth of infants with mixed sex may have begun to lift. All that needs to
happen is that something out of the ordinary switches or derails the process
of sexual development at one of the levels from chromosomal to genital
sex.”!%* This also helps clarify why DSD or intersex people never have two
sets of genitals (as some tend to report), but only one set that is not clearly
differentiated.!%

Moreover, the fact that genitals look “normal” does not indicate that
the process leading to their development unfolded according to the “master
plan” for biological males and females. Take for example AIS (Androgen

157 ANNE FAUSTO-STERLING, SEX/GENDER: BioLoGYy IN A SociaAL WorLD 20-23
(2012).

158 JANET SHIBLEY HYDE, UNDERSTANDING HUMAN SExuALITY 93 (113th ed. 2016).

159 Id

160 Id

161 Id

12 Id. at 94.

163 Id

164+ FAUSTO-STERLING, supra note 157, at 23.

165 Alice Dreger, When To Do Surgery On A Child With ‘Both’ Genitalia, THE ATLAN-
TIC (May 16, 2013), http://www.theatlantic.com/health/archive/2013/05/when-to-do-sur-
gery-on-a-child-with-both-Genitalia/275884/ [https://perma.cc/JIX5SW-GWSN].
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Insensitivity Syndrome), which leads to the development of highly femi-
nized genitalia in genetic boys (XY) due to resistance to the influence of
male hormones,'®® or CAH (Congenital Adrenal Hyperplasia), in which ge-
netic females (XX) may develop highly masculinized genitals due to produc-
tion of high levels of androgen, a male sex hormone.'"” What should the
existence of an in-between tell us about the margins? Whatever the figure of
DSD/Intersex frequency is, the important realization that has emerged is the
existence of a middle terrain. Male and female categories are not two paral-
lel roots of development that never meet but should rather be understood as
two ends of a spectrum departing from a shared point.'s

C. Brain Sex

“Although there is not yet one definitive explanation for what de-
termines gender identity, recent research points to the influence of
biological factors, most notably the role of sex differentiation in
the brain in gender identity development.”!®

Pro-transgender advocates often present the claim that gender identity
has biological roots in the human brain. The theory connecting brain organi-
zation and sex differences in mammals began in the 1960s, after a series of
experiments involving rats that were injected with sex hormones in the first
days after birth to examine the relationship between exposure to sex hor-
mones and brain differences.!”

To test this hypothesis, female rats were injected with testosterone, and
male rats were injected with female sex hormones or castrated to prevent the
production of male hormones.!”" The findings suggested that injected female
rats mimicked “masculine” behaviors in sexual activity (mounting and mo-
tions that accompany ejaculations), whereas castrated/injected male rats
presented the “feminine” mirror behavior in sexual activity (assuming a re-
ceptive position).!”> The scientists argued that because all behavioral changes

166 Chad Haldeman-Englert, Androgen Insensitivity Syndrome, MEDLINEPLUS (Sept.
11, 2014), https://www.nlm.nih.gov/medlineplus/ency/article/001180.htm  [https://
perma.cc/FQQ9-3R4Q)].

167 Congenital adrenal hyperplasia, MEeDLINEPLUs (Oct. 27, 2015), https://
www.nlm.nih.gov/medlineplus/ency/article/000411.htm [https://perma.cc/NCE6-JKPY].
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demonstrated by rats indicated the involvement of the nervous system react-
ing to testosterone, there is “little doubt that testosterone could determine
the sexual differentiation of the brain in the first few days after birth.”!”

The following decades yielded research leading to the development of a
theory connecting brain organization to sex differences under the assumption
that during fetal development, sex hormones “organize the brain for gender,
including patterns of sexuality, cognition, temperament, interests, and
mental health that are considered ‘masculine’ or ‘feminine.’”!”* Reports in
Scientific American from 1992 and 2002 suggested that, “the effects of sex
hormones on brain organization occur so early in life that from the start the
environment is acting on differently wired brains in boys and girls.”'’> Ac-
cording to the reports, the area in the brain that regulates reproductive be-
havior in humans is the hypothalamus, suggesting that “[e]ven sexual
orientation and gender identity have been related to anatomical variation in
the hypothalamus.”'® The case of Congenital Adrenal Hyperplasia (CAH)
was presented as prominent evidence from the human domain of the effects
of early exposure of females to excess male hormones in prenatal or neona-
tal stages.'”” Research conducted on the behavior of girls with CAH indi-
cated that they preferred more “masculine” toys like cars and made play and
activity choices more similar to those of their sibling brothers than their
sibling sisters.'”® Accordingly, the research concluded that because it is
likely that parents treated CAH girls and their unaffected girls the same,
their different preferences are a result of CAH girls’ early hormonal
exposure.'”

Although today brain organization theory and brain sexual dimorphism
are well-established scientific fields of research, neuroscientists and science
researchers provide contrasting scientific evidence that challenges the notion
that early exposure to testosterone is the cause of “masculine” behavior in
females.!®® To start with evidence related to girls with CAH, Professor Jor-
dan-Young, author of the book Brain Storm: The Flaws in the Science of Sex
Differences, surveyed all brain organization theory research on CAH girls
from 1967 to mid-2010."3! Jordan-Young found that existing research con-
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sistently neglects alternative post-natal factors that are more likely to cause
CAH girls to demonstrate so-called “masculine” behavior patterns than
early exposure to testosterone. Jordan-Young points to different elements
that may incentivize or create expectations for CAH girls to demonstrate
“masculine” behavior. These include the range of physiological effects of
CAH that are observable by others and usually attributed to males, the ef-
fects of intensive medical surveillance of their sexuality and gender, the in-
fluence of their genital morphology on psychosexual development, and
expectations of masculinization that influence not only the development of
gender identity but also the way the behavior of girls with CAH is perceived
by others.'3? Professor Jordan-Young concludes that brain organization the-
ory serves as an “interpretative frame” that obscures more observable and
proximate explanations.'®® Her research uncovers the methodological weak-
nesses of current brain organization theory.'8

Other researchers have also poked holes in the wall of brain sex dimor-
phism research, with more reports explaining how conclusions about differ-
ences in male and female brain structures, previously thought of as
determined by ‘“nature,” are challenged by evidence indicating that “nur-
ture”—socialization and gender expectations—shape the brain and contrib-
ute to observable differences.’®> Lise Eliot, an Associate Professor of
Neuroscience, argues that, although boys’ and girls’ brains are not the same,
“new work shows just how wrong it is to assume that all gender differences
are ‘hardwired[.]’” 3¢ In a report from 2016, Eliot suggested that despite the
desire to explain differences between boys and girls in neurological science,
“researchers have found very few notable differences between boys’ and
girls’ brains, and even some of the widely claimed differences between adult
men’s and women’s brains [. . .] have not held up to rigorous research.”!®’
Eliot undermines our capacity to explain differences between boys and girls
based on biology: “Most sex differences start out small—as mere biases in
temperament and play style—but are amplified as children’s pink- or blue-
tinted brains meet our gender-infused culture[.]”'3® Recently, more voices
from within the medical community, started directly negating the “born this
way” argument raised by LGBT advocates regarding the immutability and
hard-wired character of their gender identity.'®

This skepticism is taken even farther by Professor Daphna Joel and
other researchers from Tel Aviv University, who tested the brain dimorphism
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theory by scanning more than 1,400 human brains.!”® The researchers found
that various documented differences between male and female brain struc-
ture do not comprise a valid scientific distinction of the human brain into
separate categories.'’! As an alternative, they offered the “brain mosaic™ ap-
proach, suggesting that every brain is comprised of a combination of “fe-
male” and “male” characteristics in a way that exposes huge overlaps and
heterogeneity in brain structure and associated traits, attitudes, and
behaviors.!*

Notably, the abovementioned skepticism regarding brain dimorphism
and organization theory isn’t new, and it comes as no surprise to those who
advocate for such theories. In fact, the reports in Scientific American that
were cited earlier favoring brain organization theory admit that with respect
to cognition tests, for example, “men and women overlap enormously,” and
that although some skills present large differences, “[o]n the whole, varia-
tion between men and women tends to be smaller than deviations within
each sex[.]”'3 Putting other disagreements aside, it is far from accepted that
gender identity has biological roots in brain structure, as some pro-trans-
gender advocates suggest. Even geneticist Eric Vilain (previously mentioned
for supporting the model of male and female brains), when asked, “Do you
think this difference in gene expression in the brain explains anything about
gender identity?” answered: “About identity, it says nothing [yet] . . .
They’re certainly good candidates to look at to be influencing gender iden-
tity, but they’re just good[ ]Jcandidates.”'**

In one recent study, brain researchers have conducted experiments us-
ing MRI scans to examine brains of transgender people in the area of white
matter, some of which is considered a sex-dimorphic region in the brain.'”
They found that the brains of “untreated” female-to-male transgender indi-
viduals shared more structural similarities with the brains of males than the
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brains of females.!® Although these experiments are few, the headlines on
the topic suggest risky interpretations and hasty conclusions.!” For example
psychologist Antonio Guillamon talks about a “unique kind of brain” re-
served for transgender people—one that is different from the brains of males
and females.!'® It seems that it will not take long before more research test-
ing this statement-hypothesis is conducted.

To conclude, brain dimorphism theory is a logical extension of the sex
dimorphism model, attempting to locate differences between males and fe-
males in their bodies or brains. In the domain of brain research, this is partic-
ularly hard, due to the flexibility and responsiveness of the brain to life
experiences, making the nature/nurture complication almost impossible to
untangle. In any case, even supporters of the model agree that evidence col-
lected thus far does not suggest that gender identity is hardwired in the brain.

III. WHAT’S LEFT OF “BECAUSE OF SEX” IN THE WAKE
OF THE BATHROOM DEBATE?

Although the debate around bathrooms is known primarily as a struggle
between pro- and anti-transgender advocates on a heated civil rights issue,'”
it tapped into the ongoing tension between the two manifestations of “sex”
in Title XI and VII doctrine discussed in Part I and entangled the transgender
fight in a larger epistemic dispute regarding the meaning of “sex,” “male,”
and “female.” What is now at stake is not only the extent of accommoda-
tions that should be provided to transgender people but also the nature and
definition of sex itself, of males and females. Similar to accusations made
against gay advocates for trying to change the notion of marriage for every-
one else,® the bathroom debate generated a similar response in which the
transgender community is accused of trying to change for everyone the
meaning of “sex” in the law.?!

This part will not attempt to claim what “sex” really is or ought to be.
It does, however, place the current pro- and anti-transgender clash within the
greater debate over the definition of sex in federal antidiscrimination law,
and makes some broader observations regarding a possible way to move
forward in developing the doctrine. This part argues that “because of sex”
should not be interpreted by courts to mean only gender identity or even
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necessarily include gender identity, but rather that the definition of “sex” for
the purpose of Title XI and Title VII is better left open-ended and discretion-
ary. The offered position is called “contested essentialism,” and it is com-
mitted to the existence of difference between males and females but is not
committed to any particular form of masculinity and femininity or to the
origin of sex and gender. The offered contested essentialism position is justi-
fied as serving a more accurate representation of “sex” from both the per-
spective of scientific theory and from a political point of view of the
conflicting definitions.

A. The Different Shades of Constructivism and Essentialism

Essentialists and constructivists have more in common than we tend to
say. To rearticulate the contours of “sex” in light of the socially constructed
versus biological essentialist visions of “sex” in federal antidiscrimination
law, I will draw from the work of Janet Halley on gay activism and the
essentialist/constructivist impasse.?”> Gay advocates assumed that a series of
scientific reports published in the 1990s supporting the hypothesis that sex-
ual orientation has biological origins would help make the argument that
sexual orientation is immutable, thereby compelling judges to elevate gay
men and lesbians to the level of a suspect class under the Equal Protection
Clause (EPC).2» This development changed the landscape of pro-gay advo-
cacy in legal culture of the time and created an essentialist-constructivist
split within the gay and lesbian constituency—between those who embraced
the hypothesis offering them a stable, natural, and distinct identity and those
who rejected it.2** As Halley demonstrates, however, the essentialist-con-
structivist impasse in advocacy was not insurmountable.?® Halley’s method
of dismantling each position on the constructivist/essentialist axis to its core
convictions and finding a common ground among them can inspire the
search to define the contours of “sex” by crystalizing the points of agree-
ments and disagreements more accurately.

In “Coming to Terms with Essentialism and Constructivism,” Halley
takes us through a catalog of approaches to these positions.?®® Starting with
essentialism, Halley asks that we distinguish between essentialism and bio-
logical causation: “Essentialism assumes at minimum that a pure and perfect
definition of a particular thing can be found.”?” The “thing” has a perfect
list of constitutive characteristics that make it (and other objects that qualify
the same characteristics) the same “thing.” However, within the list of char-
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acteristics, or essence if you will, it is not mandatory that the constitutive
characteristics be natural or biological in any sense: “Any attribution of an
irreducible, constitutive characteristic to a person or thing attributes to it an
essence . . . Attribution of a natural essence, then, is but one kind of essen-
tialism.”?® Accordingly, Halley distinguishes between strong essentialism,
committed to a natural source of the constitutive characteristics, and weak
essentialism, which is committed to the notion of essence (a perfect list of
constitutive characteristics) but not to its sources.”?”” Halley continues to
show us how in all versions of essentialism, both strong and weak, there
exists a social and cultural aspect that cannot be avoided, in all but a few
cases.”!® For weak essentialists, we see that although the list of characteris-
tics is “perfect” in the sense that it has no redundant or missing elements, it
does not impose that the defined subject be “unchangeable.”?!! It only
means that if it changes, then it is no longer of the same essence.?'? For
example, if a lesbian suddenly finds herself romantically attracted to men,
she may have that, but she is no longer a lesbian (assuming that a lack of
attraction to men was on the list of constitutive characteristics). For strong
essentialism, Halley shows that the commitment to a natural source of iden-
tifying characteristics does not make everything that is natural also essen-
tial.?!3 For instance, although freckles and hair color are natural, they are not
necessarily essential for the definition of sex, sexual orientation, and so
on.?'* That analysis eventually demonstrates that for all essentialists both
weak and strong, there is an immanent social-cultural aspect, one responsi-
ble for the selection of the constitutive characteristics.?'®

This analysis is extremely relevant for the redefinition of sex, males,
and females within the bathroom debate. It demonstrates that for weak es-
sentialists, transition between groups is possible—as one person sheds some
characteristics and wears others (e.g., by taking hormones or changing one’s
name in identification documents). In addition, it shows that for all essential-
ists, the question of what are the constitutive essential characteristics of
“males” and “females” is not predetermined but remains open for discus-
sion and negotiation. A strong manifestation of this point can be made when
looking at anti-transgender bathroom bills legislated by different states to
regulate entrance of people to public bathrooms according to their “biologi-
cal sex.”

Although all state legislators expressed a biological essentialist position
with respect to category of “sex,” they nevertheless differed in their list of
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constitutive elements, thereby demonstrating the social aspects existing even
within a biological-essentialist approach. Bill proposers appear to regard
“biological sex” as a stable, coherent, organizing criterion; however, a ran-
dom collection of fourteen bathroom bills reveals that legislators’ definitions
of “biological sex” vary substantially from state to state. Definitions consist
of a combination of elements such as “physical condition,” the sex “as-
signed at birth,” “genes,” and “chromosomes” taken either jointly or indi-
vidually to determine a person’s biological sex.

“Physical con- | “Birth certifi- [ A “person’s “Genetics” |Other: “as bio-
dition”/ “anat- | cate”/ “as |chromosomes” logically
omy” identified at defined”/
birth” “immutable
biological sex”/
“as objectively
determined”
North Caro- X X
lina16
South X X X
Dakota?!’
Minnesota!8 X
Alabama?®!? X X
Ilinois?2 X X X
Indiana®?! X X X
Indiana??? X X
Missouri?>3 X X X
Kansas??* X X X
MississippiZ? X X X X
Tennessee2 X
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Wisconsin?%’ X X X
Oklahoma??® X X
Virginia?® X

For constructivism, Halley explains that they differ from each other
along two axes: “who or what does the constructing, and who or what gets
constructed.”?® All of the various forms of constructivism that exist present
a causal theory between “culture” and the subject.?®! Halley shows, how-
ever, that most constructivist approaches do not negate the existence of a
category or even an essence per se: “[Clonstructivism claims that important
features of human beings and our world are contingent, historical products
of human activity and interaction, but it does not claim that anything it de-
scribes as socially constructed would be easy, or even possible, to
change.”?*? In the sexuality context, “[Clonstructivists ‘differ in their will-
ingness to imagine what was constructed’[.]”?*> Whereas those who have
adopted the Foucauldian approach take all to be constructed and dissolve
categories like sex, gender, and sexuality into their discursive constitutive
mechanisms, most constructivists maintain the idea that sexuality is limited
by an inherent sexual impulse (with varying degrees) manifested through
identity, community culture, romantic object-choice, and so on.?3*

Applying this insight to the bathroom context reveals that even groups
that are less committed to the biological hypothesis of gender identity, and
groups not committed to the sex binary such as gender non-conforming peo-
ple, there is no negation of the very category of sex or of males and females.
Quite the contrary in fact. G.G. and amici are committed to the culture of
these categories and, similar to cisgender women, depend on them
politically.

Given that essentialism involves a cultural-social aspect of choosing the
constitutive elements of the group, and that most constructivists do not deny
the existence of a group but are mostly divided on what and how much is
constructed, Halley shows that the premise that considers essentialism/con-
structivism to be mutually exclusive should be rejected.?? In context of gay
rights, Halley tells us that “[i]n all but its strongest forms, constructivism
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already coheres with . . . weak essentialism.”?*® From that perspective, the
constructivist/essentialist impasse can also be understood as a disagreement
regarding the constitutive elements of males and females, regardless of their
source, cultural or biological (and the list can get very long).?*” This insight
helps reframe the clash between sex essentialists and constructivists as a
fight regarding the exact list of constitutive elements of males and females.

B. Why “Sex” Cannot Exclusively Mean “Gender”

Realizing that the disagreement is actually a struggle over the meaning
of sex, we can move to examine more specifically the different elements in
the perfect list of sex characteristics that are in dispute. The most troubling
divisive element on the list is gender (in its various meanings). Should a
self-proclaimed gender identity serve the ultimate conclusive indicator of
“sex” in federal antidiscrimination law? In other words, the remaining ques-
tion after the bathroom debate is whether gender is the ultimate, primary
characteristic that constitutes sex. This article argues that the answer is no, as
“sex” is not a fixed category with a perfect list of essential characteristics.
Accordingly, the elevation of one element over others, such as interpreting
sex to mean only gender, or only biological characters, creates the risk of
discrimination on the basis of elements that are not on the constitutive list,
such as genitalia.

This point was made in Grimm. Dissenting in part, Judge Niemeyer said
that it is unclear whether G.G. is asking that “sex” in Title IX “refers (1)
to both biological sex and gender identity; (2) to either biological
sex or gender identity; or (3) to only ‘gender identity.””23 In their Petition
for a Writ of Certiorari to the Supreme Court, Gloucester County School
Board’s lawyers challenged the third option by highlighting the possible ab-
surd implications of interpreting “sex” to mean only gender.?* The argu-
ment shines a light on a possible outcome of the suggested interpretation: a
prohibition on discriminating based on sex, understood to mean just gender,
provides an implied permission to discriminate based on biological sex or
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other characteristics that people associate with sex.?*® This could lead to the
absurd outcome in which it is forbidden to exclude students from math class
based on their gender identity but not forbidden to exclude them based on
their genitals, penises, and vaginas.

Women’s organizations made a related argument that the interpretation
of sex to mean only gender would put at risk designated remedial funds
provided to support women:

If any man becomes eligible for the millions of dollars in female-
only scholarships at Title IX institutions merely by “identifying”
as a woman, then many will do just that. For women, this means
the loss of an indispensable tool in their struggle to achieve equal-
ity in education.?!

This expresses a material feminist concern arising from diluting current
court protection over ‘“classic” sex-based discrimination for women and the
loss of privileges such as affirmative action or funds given to women based
on sex.?*? In the abstract, this argument stems from anti-subordination theory
and is concerned with the potential loss to the law’s primary beneficiaries of
their hard-won privileges. Concretely, the argument contends that it would
be harder to recognize discrimination when the protected group is open-en-
ded and fluid and that members of a marginalized group should not have to
share remedial privileges with those who may arrive from possibly privi-
leged backgrounds.?*?

Leading antidiscrimination theorist Jessica Clarke argues that firm
gatekeeping tests applied by courts in the context of antidiscrimination law
goes against the central normative theories of antidiscrimination law.?*

240 Id

241 Brief of Amici Curiae Women’s Liberation Front and Family Policy Alliance in
Support of Petitioner at 3, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct.
1239 (2017) (No. 16-273), 2017 WL 192762.

242 See, e.g., examples of funds designated for women in education, id. at 11-13.

243 For two opposing perspectives on the inclusion of transgender women in the cate-
gory of women, see Rose Dommu, Trans Women & the Myth of Male Privilege, OuT
(Mar. 15, 2017), https://www.out.com/news-opinion/2017/3/15/trans-women-myth-male-
privilege [https://perma.cc/FAP2-PLQJ]; Jenni Murray, Be trans, be proud — but don’t
call yourself a “real woman,” THE SunpAY TiMES, at 14-19 (Mar. 5, 2017).

244 Jessica E. Clarke, Protected Class Gatekeeping, 92 N.Y.U. L. Rev 101, 104, 109
(2017). From an anti-essentialist perspective, class gatekeeping is problematic because it
assumes fixed and unconditioned, often natural boundaries of group qualification, an as-
sumption that, in reality, does not hold for vast categories of protected classes. Id. at
145—47. In addition, it leads to a deep tension and conflicting determinations of group-
belonging between the individual and the court. Id. Anti-essentialists may nonetheless
accept that in some cases, group classifications may be necessary to serve the ends of
antidiscrimination, such as the collection of quantitative data about race and gender or
affirmative action; however, from an anti-essentialist perspective, there is no necessity
for class gatekeeping. Id. at 147-148. The goal of antidiscrimination, according to the
anti-essentialist view, is to undermine systemic social stereotypes, regardless of who their
victims were in a particular event. Id. at 147-51. For the rest of Clarke’s elaborated analy-
sis on the tension between protected class gatekeeping and normative theories of antidis-
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Clarke claims that although American equality law must recognize social
groups and classes to understand how group-based discrimination operates,
the bearer of rights envisioned by discrimination law is not the group but the
individual, with the aspiration of social change rather than group protec-
tion.”» Clarke’s argument provides a normative justification for looser class
categories. On the one hand, this may be disturbing for women who are
worried about their class being accessed uncontrollably. On the other hand,
Clarke’s argument would also go against the idea of interpreting sex to mean
only or primarily gender. Clarke’s argument recognizes the complex inter-
play among different essential characteristics of protected classes. Exactly
because of that complexity, Clarke tells us that we should focus on the na-
ture of discrimination rather than on defining its victim. For this reason and
others expressed earlier, this article suggests that a formalization of gender
identity as the primary or ultimate indicator of “sex” in Title IX and VII is
not a worthy path to pursue. Instead, the next part, which interprets “sex” in
an inclusive, discretionary, and open-ended ways, is a step toward shifting the
clash from the very definition of “sex” toward the nature and purpose of
discrimination.

C. Contested Essentialism — Sex Is Composed of Different Elements,
Among Which Is Gender

What could be a possible interpretation of “sex” in federal antidis-
crimination law that would include but not place a priority on any of the
constructivists’ or essentialists’ different manifestations of “sex”? This arti-
cle suggests adopting the position, one already employed in courts, wherein
gender identity is but one constitutive element of sex, among others, without
imposing a hierarchy among characteristics on the list or descriptive asser-
tions regarding their origins. I call this approach “contested essentialism” to
signify the idea that virtually all participating members express faith in the
existence of categories themselves: males and females, with changing levels
of normative commitment to preserve them. Yet, because the list of essential
characteristics that constitute the perfect male or female is not widely agreed
upon, particularly on the subject of each component’s specific gravity in re-
lation to others, for instance, how important is gender compared with geni-
tals in case of a conflict? The definition remains contested on an empirical
level, contextual according to the legal dispute, reflective of political inter-
ests, and in large part, discretionary.

In practice, “sex” could mean biological sex, gender identity, or both.
The notion that gender identity is but one element that should be included in
the list of essential characteristics of “sex” is widely expressed among pro-

crimination law, anti-classification, anti-essentialism, anti-balkanization, and anti-
subordination, see id. at 143-61.
25 Id. at 141.
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trans advocates.?*® Supporters of this approach usually rely on legal tradition
and precedents for support’*’ and argue that gender identity is a component
of sex, regardless of that the origin of gender identity.>*® Strong constructiv-
ist approaches admit an “internal impulse” and that gender identity is proba-
bly more than a reflection of mere social norms and ideals, but do not
commit to any explanation whatsoever.?* This position could also appeal to
some moderate conservatives.?°

The contested essentialism interpretation does not provide answers to
the substantive question of what the essence of males and females is, nor
does this interpretation purport to state a list of the essential characteristics,
or their respective strengths. It also does not guide courts regarding when to
use biological sex characteristics, gender identity, or both. The approach is
discretionary and leaves space for several versions of “sex” to coexist.?!

246 See, e.g., Brief for the Equality Federation in Support of Respondent at 10,
Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273),
2017 WL 836842 (“Both medical science and courts have recognized that a variety of
characteristics—including gender identity—collectively make up a person’s sex . . . A
person’s sex includes that person’s gender identity, lived experience, and interactions with
others, just as it may include various other characteristics . . . Moreover, while the exact
cause of a person’s gender identity is not known, medical science recognizes that it has a
biological component.”).

247 Brief of Amici Curiae Impact Fund, Bay Area Lawyers for Individual Freedom
(BALIF), and 45 Bar Associations and Non-Profit Legal and Advocacy Organizations in
Support of Respondent Brief of Amici Curiae at 21, Gloucester Cty. Sch. Bd. v. G.G. ex
rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 929683 (quoting Schwenk v.
Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000) (“Because gender identity is a compo-
nent of sex, discrimination against a transgender person — who is defined as such pre-
cisely because his or her gender identity does not match the sex given to the person at
birth — constitutes sex discrimination. In Schwenk, the Ninth Circuit recognized that ‘sex’
includes an individual’s ‘sexual identity’ or, as more commonly known, “gender . . .
identity.”)).

28 Id. at 22 (After comprehensively reviewing scientific literature regarding biologi-
cal origins of gender identity, including studies of neuroanatomy and genetic factors, the
amici say, “It is thus a mistake to make broad assumptions about what precisely consti-
tutes ‘biological gender.” In any event, case law already shows that gender identity is a
component of ‘sex,” no matter what its origins.”).

2 See, e.g., Brief of Amici Curiae The World Professional Association for Trans-
gender Health, Pediatric Endocrine Society, et al., in Support of Appellant at 13, G.G. ex
rel. Grimm v. Gloucester Cty. Sch. Bd., 853 F.3d 729 (4th Cir. 2017) (No. 15-2056),
2015 WL 6724594 (““Although not all the factors that contribute to the formation of one’s
gender identity are fully understood, it is generally accepted that gender identity has an
innate component. It is not simply a reflection of social gender norms and cultural ideas
about what it means to be male or female, though these norms and ideas play a role.”).

230 One amici brief submitted in favor of Gloucester County School had also agreed
that gender identity might be taken into account within the sex stereotype theory, as long
as it is considered among biological characteristics. See Amici Curiae Brief of the States
of South Carolina, West Virginia, Arizona and Mississippi and the Governors of Maine
and North Carolina in Support of Defendant-Appellee at 3, G.G. ex rel. Grimm v.
Gloucester Cty. Sch. Bd., 853 F.3d 729 (4th Cir. 2017) (No. 15-2056), 2015 WL 7749913
(“At most, gender can combine with differential treatment of the sexes to prove sex
discrimination, but gender alone cannot make out a Title IX violation where there is no
disparate treatment based on biological sex.”).

#! The idea of moving away from a unified definition of sex in the law toward a
context-led approach to sex differences was forcefully made in a recently published arti-
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Though this might be seen as a weakness, its lack of singular meaning is
actually a more accurate reflection of the current state of disagreement on a
critical evolving question that neither modern science nor legal doctrine
knows how to answer. It also allows pro-transgender advocates an option to
argue from a contested essentialist position that avoids exclusive biological
essentialism. Neglecting the exclusive biological essentialism theory, while
maintaining the possibility of using biological elements some of the time,
also relieves some of the concerns from a complete constructivist approach
that has the potential to be exploited manipulatively against protected con-
stituencies, such as cisgender women and others. In a sense, the contested
essentialism interpretation is an agreement to disagree with the hope of si-
lencing the ontological debate regarding what sex is and of shifting argu-
mentative weight toward a substantive examination of the nature of
discrimination as suggested by Clarke. The next part demonstrates how a
contested essentialist approach to sex/gender could be used to conduct a
functionalist analysis in the context of bathroom use and might be employed
in other contexts as well.

IV. FroMm ONTOLOGY TO PURPOSE: A FUNCTIONAL ANALYSIS OF
“ON THE Basis oF SEx”

Considering that “sex” is a category with deeply disputed meanings,
and that neither legal nor scientific expertise is currently capable of provid-
ing a satisfying definition, this part argues that the phrase “on the basis of
sex” in Title IX cases should be read through a functionalist perspective.
Although not a magic solution, a functionalist perspective avoids the neces-
sity to determine what sex is and focuses on what sex does—the function it
serves, in the eyes of the discriminator. The contested essentialism approach
offered in the third part opens up the definition of “sex” to include all sorts
of characteristics people see as essential, recognizing that discrimination is
caused by a complex interplay among these characteristics and the lack of
sufficient empirical support for any other essentialist theory. The application
of an inclusive interpretation of sex helps skip over the legal analysis of
what “sex” is and moves toward a legal analysis of the discrimination itself
from a functionalist perspective. This article looks to the Bona Fide Occupa-
tional Qualification (BFOQ) framework in Title VII, which allows for a
more nuanced examination of discriminatory employment policies, as a
source of inspiration for the suggested functionalist analysis. After drawing
insights from BFOQ litigation on issues of privacy and safety, this part con-

cle by Jessica Clarke, who examined how existing legal regulatory mechanisms can be
used to accommodate gender non-binary people. “Determining which legal model is opti-
mal requires investigation of the interests at stake in binary sex or gender, and will there-
fore depend on context. Any definition of sex or gender should be tailored to serve the
purposes of regulation.” Jessica A. Clarke, They, Them, and Theirs, 132 Harv. L. Rev.
894, 945 (2019).
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cludes with a brief discussion of possible risks and complications that this
approach might introduce.

A. The Bona Fide Occupational Qualification Analysis

Whereas advocates from both sides of the bathroom debate placed a
great deal of weight on interpreting the classification of “sex” to include
their particular version of essential characteristics, I suggest shifting the dis-
cussion to focus on the quality of the classification itself rather than on
whether the subject belongs to a protected class. This move is no stranger to
antidiscrimination doctrine, which includes different mechanisms, intended
to examine the relationship between the means (a class-based classification)
and its ends (the social or private objective it seeks to achieve).?> A func-
tionalist reading of “because of sex” proposes making a similar shift; in-
stead of debating over whether the plaintiff is a true male or female or over
the real meaning of sex or gender, the focus of examination should be the
reasonableness of the relationship between the discriminatory act and the
objective that the act sought to achieve.

Because Title VII is a strong interpretative source for Title IX, it makes
sense to identify a “functionalist” mechanism in Title VII and to follow its
logic of operation as an interpretative source.?>> One such important mecha-
nism is the BFOQ defense, which serves as one major exception to the gen-
eral antidiscrimination principle. Put simply, an employer may rely on a
forbidden criterion when it is closely related to the ability to do the job.?*
The BFOQ applies to suspect characteristics such as religion, sex, or na-
tional origin,?> but there can be others.?*

252 See, e.g., Russell W. Galloway, Means-End Scrutiny in American Constitutional
Law, 21 Loy. L.A. L. Rev. 449, 449-51 (1988) (discussing levels of means-end
scrutiny).

23 See DEpP'T OF JusTiCE, OVERVIEW OF TITLE IX: INTERPLAY WITH TiviE VI, SEC-
TION 504, TiTLE VII, AND THE FOURTEENTH AMENDMENT, http://www.justice.gov/crt/ti-
tle-ix#1 [http://perma.cc/47gh-5xuk] (“Because of this close connection between the
statutes, Title VI legal precedent provides some important guidance for the application of
Title 1X.”).

254 STEVEN L. WILLBORN, EMPLOYMENT LAW: CASES AND MATERIALS 436 (5th ed.
2012).

25 Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(e)(1) (1988) (“It shall not be an
unlawful employment practice for an employer to hire and employ employees . . . on the
basis of his religion, sex, or national origin in those certain instances where religion, sex,
or national origin is a bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise . . . 7).

256 For example, when an employer uses age as a proxy for safe operation. See West-
ern Air Lines, Inc. v. Criswell, 105 S. Ct. 2743, 2752 (1985) (“Alternatively, the em-
ployer could establish that age was a legitimate proxy for the safety-related job
qualifications by proving that it is impossible or highly impractical to deal with the older
employees on an individualized basis.”) (internal quotations omitted).
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In the context of sex, courts interpret the BFOQ defense narrowly?’ and
follow three main steps. The first is an objective rationality test, which re-
quires that the employer have a basis in fact to believe that the sex discrimi-
nation is reasonably necessary to the normal operation of the business and
“not merely reasonable or convenient.”?*® The second is an essence test and
requires that the “essence of the business operation would be undermined by
not hiring members of one sex exclusively.”?” The third is a necessity test,
which requires the employer to show there were no alternative means to
achieve the objectives without sex discrimination.?® Clearly, when directors
seek to cast an actor or actress for a specific role, they have an easier time
successfully crossing the three-step threshold; however, what about jobs for
which sex characteristics play less of a clear role with respect to the essential
characteristics of the job?

Courts have recognized five categories in which policies that discrimi-
nate on the basis of sex received a BFOQ defense: (1) jobs requiring authen-
ticity or genuineness in representation, (2) sex appeal, (3) psychosexual
requirements, (4) privacy, and (5) the maintenance of prison security.?! Ac-
cordingly, judicial experience and analysis of the BFOQ defense can help
guide functionalist thinking about issues that continually arise in the bath-
room context: safety and privacy.

1. Safety of Females in Prisons

Discussions of safety under the BFOQ framework have illustrated a
paternalistic impulse that seeks to protect women’s welfare, fertility, and so
on.?2 Similarly, women’s hygiene and physical vulnerability were also foun-
dational justifications for the creation of sex-segregated bathrooms.?® These
types of justifications illustrate the slippery line between protection and dis-
crimination, which was redrawn constantly throughout the last century.?*

27 See, e.g., Int’l Union, United Auto., Aerospace & Agric. Implement Workers of
Am., UAW v. Johnson Controls, Inc., 499 U.S. 187, 201 (1991) (“The BFOQ defense is
written narrowly, and this Court has read it narrowly.”).

258 See, e.g., Everson v. Mich. Dep’t of Corr., 391 F.3d 737, 748 (6th Cir. 2004).

259 See Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385, 388 (5th Cir. 1971).

260 See Reed v. Cty. of Casey, 184 F.3d 597, 600 (6th Cir. 1999) (“Defendant Casey
County has the burden of establishing that no reasonable alternatives existed other than
transferring the plaintiff to the third shift.”).

261 See Michael L. Sirota, Sex Discrimination: Title VII and the Bona Fide Occupa-
tional Qualification, 55 Tex. L. Rev. 1025, 1059 (1976).

22 See e.g., Int’l Union, United Auto., Aerospace & Agric. Implement Workers of
Am., UAW v. Johnson Controls, Inc., 499 U.S. 187, 204-06 (1991); Everts v. Sushi Bro-
kers LLC, 247 F. Supp. 3d 1075, 1078 (D. Ariz. 2017); E.E.O.C. v. Catholic Healthcare
W., 530 F. Supp. 2d 1096, 1105 (C.D. Cal. 2008).

263 See Terry S. Kogan, Sex Separation - The Cure-All for Victorian Social Anxiety, in
TorLET: PuBLIC RESTROOMS AND THE PoLiTiCS OF SHARING 156-57 (Harvey, Molotch,
Laura & Noren eds., 2010).

264 See Tracy E. Higgins, “By Reason of Their Sex”: Feminist Theory, Postmodern-
ism, and Justice, 80 CorNELL L. Rev. 1536, 1542-47 (1995).
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Women who were consistently excluded from the public sphere through pro-
tective justifications, were gradually included in the public sphere in antidis-
crimination measures when authorities revoked claims about women’s
vulnerabilities.?s

Similar issues arose in a class action suit filed against an employer who
barred all women workers, except for those who proved they were not fer-
tile, from jobs that involved possible exposure to high levels of lead that
could potentially harm a fetus.?®® The Supreme Court did not accept the em-
ployer’s BFOQ defense, explaining that the term “occupational” refers to
“qualifications that affect an employee’s ability to do the job.”?¢” The quali-
fication can be reasonably necessary only if it limits the ability of the worker
to perform the job, which was not the case.?® Protectionist justifications re-
garding the welfare of future generations or the procreation capacity of fe-
male workers were rejected as being unrelated to the essence of the job.2?
This case demonstrates that the “essence test” can take us a long way in
exposing protectionist assumptions without having to deny or argue over the
reproductive capabilities of women. The approach is more inclined to ex-
amine the relationship between the means and the ends. Similarly, whereas
biological characteristics may be found relevant to some forms of labor, it
can still be found irrelevant for other forms.

Another more common strand of the safety justification is the need to
protect women from the risk of sexual assault. The fear of male aggression
has long played an important role in shaping the public space and the posi-
tion of women within it.?”° Justifications for sex-segregated spaces are often
grounded on the need to protect women and girls from sex predators.?’! This
has also been a strong and recurring argument arising in both conservative

265 Id. at 1549-50.

266 Int’1 Union, United Auto., Aerospace & Agric. Implement Workers of Am., UAW
v. Johnson Controls, Inc., 499 U.S. 187, 192 (1991).

7 Id. at 201.

28 See id. at 204.

269 See id. at 206 (“[P]rofessed moral and ethical concerns about the welfare of the
next generation do not suffice to establish a BFOQ of female sterility. Decisions about
the welfare of future children must be left to the parents who conceive, bear, support, and
raise them rather than to the employers who hire those parents.”).

270 See Rachel H. Pain, Social Geographies of Women’s Fear of Crime, 22 TRANSAC-
TIONS OF THE INST. OF BRriTisH GEOGRAPHERS 231, 234-36 (1997); Per E. Gustafson,
Gender Differences in Risk Perception: Theoretical and Methodological Perspectives, 18
Risk AnaLysts 805, 810 (1998). For the proliferation of women-only spaces, see Marc
Lacey, On Single-Sex Buses, Relief from Unwanted Contact, N.Y. Times (Feb. 11, 2008),
http://www.nytimes.com/2008/02/11/world/americas/1 1mexico.html [https://perma.cc/
ZV?2E-ASFH]]; Priyanka Roy & Saionee Chakraborty, Life in a Ladies’ Metro, TELEGRAPH
(Sep. 7, 2008), https://www.telegraphindia.com/1080907/jsp/calcutta/story_9796361.jsp
[https://perma.cc/4Y CU-QZHH].

2I The safe-space ideal has received virtual expression in the creation of closed
groups on social media. See Susan Herring et al., Searching for Safety Online: Managing
“Trolling” in a Feminist Forum, 18 THE INFORMATION SocieTY 371, 373 (2002).
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and feminist briefs in Grimm.?””> The prominent claim in this respect is not
that transgender students are more inclined to be violent in bathrooms, a
claim that has no empirical grounding.?”? The argument says that the pro-
posed policy provides no safeguards from male predators entering females’
bathrooms: “[W]omen will lose their physical privacy and face an increased
risk of sexual assault. This redefinition allows any man to justify his pres-
ence in any women-only space simply by uttering the magic words: ‘I iden-
tify as a woman.’”?™* Some sexual assault victims expressed a similar
sentiment when arguing that their well-being is endangered by the possibil-
ity of running into a biological male in bathrooms.?”

The fear of male sexual aggression is extensively discussed in the con-
text of prison employment decisions.?”’® Case law demonstrates that the func-
tionalist intuition embedded within the BFOQ analysis framework leaves
room for a specified and particular examination of the hiring policy with
respect to the special conditions of the job and risks the job poses.?”” Accord-
ingly, court decisions analyzing similar questions did not produce uniform
restrictions or permissions.?’® Therefore, we might find decisions that uphold

272 See Brief of Amici Curiae Women'’s Liberation Front and Family Policy Alliance
in Support of Petitioner at 2, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct.
1239 (2017) (No. 16-273), 2017 WL 192762; see also Brief for Petitioner, Public Safety
Experts Amici Curiae Supporting Petitioner at 9 and 13, Gloucester Cty. Sch. Bd. v. G.G.
ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 104592 (“Male sex of-
fenders are likely to engage in harmful exhibitionism and voyeurism . . . Substantial
evidence shows documented sex offenses taking place in gender-identity-based access
facilities.”).

273 For a review of the empirical data regarding the harm, fear of crime, and risk
arguments often brought against bathroom inclusion, see Robin Fretwell Wilson, The
Nonsense About Bathrooms: How Purported Concerns over Safety Block LGBT Nondis-
crimination Laws and Obscure Real Religious Liberty Concerns, 20 LEwis & CLARK L.
Rev. 1337, 1400-04 (2017).

274 Brief of Amici Curiae Women’s Liberation Front and Family Policy Alliance in
Support of Petitioner at 2, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct.
1239 (2017) (No. 16-273), 2017 WL 192762.

7> For testimony of women reacting to the possibility of encountering a biological
male in bathrooms, see, e.g., Brief for Neither Party at 11, Gloucester Cty. Sch Bd. v.
G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 74871 (“Recently,
while exiting a stall in a public women’s restroom, I encountered a biological male. While
the man was polite and left without incident, I suffered extreme fear, embarrassment, and
anxiety as a result of the encounter.”).

276 See, e.g., Westchester Cty. Corr. v. Cty. of Westchester, 346 F. Supp. 2d 527, 535
(S.D.N.Y. 2004); Everson v. Mich. Dep’t of Corr., 391 F.3d 737, 742 (6th Cir. 2004);
Torres v. Wisconsin Dep’t of Health & Soc. Servs., 859 F.2d 1523, 1530 (7th Cir. 1988);
Reese v. Mich. Dep’t of Corr., No. 08-10261, 2009 WL 799173, at *8§-11 (E.D. Mich.
Mar. 24, 2009); Ambat v. City of San Francisco, 757 F.3d 1017, 1028 (9th Cir. 2014);
Teamsters Local Union No. 117 v. Washington Dep’t of Corr., 789 F.3d 979, 981 (9th Cir.
2015).

277 See, e.g., Everson v. Mich. Dep’t of Corr., 391 F.3d 737, 759 (6th Cir. 2004).

278 See, e.g., Reese v. Mich. Dep’t of Corr., No. 08-10261, 2009 WL 799173, at *13
(E.D. Mich. Mar. 24, 2009) (“[T]he Court notes that the BFOQ defense generally re-
quires a ‘case-by-case’ analysis and that Everson itself was decided only after a full bench
trial . . . The Sixth Circuit clearly did not intend Everson to act as a blanket future
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or reject sex-based hiring policies in both male and female prisons
interchangeably.

The Nevada Department of Corrections (NDOC) excluded men from
the correctional lieutenant positions in a female facility, alleging a BFOQ
defense.?”” According to the general inspector’s report that was also covered
in the media, the Southern Nevada Women’s Correctional Facility had be-
come an ‘“‘uninhibited sexual environment” with sexual relationships and
bargains between female inmates and male guards.?® To mitigate the bad
publicity, this facility and three others were staffed with mostly female
guards. The job posting for correctional lieutenant stated, “[O]nly female
applicants will be accepted for these positions[.]’?! The NDOC director
offered justifications for the exclusion of men from the position, including
that male lieutenants created a “real risk” of sexual assault against female
inmates and were likely to condone sexual assaults by peer male lieutenants,
whereas females were more inclined to “monitor and discipline the wrongful
conduct of correctional subordinates” by nature of their womanhood.??

The court did not accept these theories, first because NDOC failed to
show that “all or nearly all” men would tolerate sexual abuse of inmates by
their peers and second because there was no “basis in fact” to show that
guards were more likely to sexually abuse women.?®* All theories, the court
said, were non-proven and based on invidious stereotypes.?®* The court dif-
ferentiated this case from Dothard, a Supreme Court decision upholding a
BFOQ decision to hire males only for a prison guard position.?®* In Dothard
the prison environment suffered from extreme levels of violence, significant
physical interaction of inmates with guards, and an inmate population con-
sisting substantially of sex offenders, leading the court to conclude that “sex
was related to the guard’s ability to do the job—maintaining prison secur-
ity.”28 The prison met the burden of showing ‘“a high correlation between
sex and ability to perform job functions.”?” The court in Nevada, however,
concluded that the theories offered by NDOC were based on unsupported
stereotypes regarding males inherent “apt to sexually abuse or condone sex-
ual abuse of female inmates.”?%® Accordingly, because a BFOQ policy could
be justified only through “objective, verifiable requirements [that] concern

authorization for the MDOC to proscribe males from filling positions at its female
prisons.”).

27 Breiner v. Nevada Dep’t of Corr., 610 F.3d 1202, 1204-05 (9th Cir. 2010).

280 Id

B1Id. at 1205.

#2]1d. at 1210-11.

283 Id

284 Id

25 Id. at 1211-15.

26 Id. at 1211-12 (quoting Int’1 Union, United Auto., Aerospace & Agric. Implement
Workers of Am., UAW v. Johnson Controls, Inc., 499 U.S. 187, 202 (1991)).

#7]d. at 1213 (quoting Johnson Controls, 499 U.S. at 202).

28 Id. at 1215-16.
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job-related skills and aptitudes,”? NDOC’s discriminating policy could not
be upheld.

The ability to arrive at different conclusions on principally similar is-
sues is possible due to the sensitivity of the BFOQ framework to particular
circumstances. Despite the requirement for objective evidence, the BFOQ
mechanism leaves much room for subjectivity. First, the judge must consider
the “particular circumstances of the individual employer, and not simply
rely on generalizations about an industry or a group of employers.”? Sec-
ond, the judge has the discretion and capacity to rely on different types of
evidence, both generalized expert findings and more particular experiences
and estimations of personnel from the facility itself.?*! Accordingly, although
a women-only hiring policy for a female facility was not a BFOQ in NDOC,
it was nevertheless accepted as a BFOQ in Everson v. Michigan, in which
the position required observing inmates in the showers and toilets and where
the risk of abuse was shown to be reasonably calculated and based on past
allegations.?>?

2. Privacy of Patients

The conservative argument against a gender-based bathroom rule asks that
children are not exposed to the opposite sex’s genitals: “[T]hese facilities
are separated based on sex because we do not want our children exposed,
when they are showering or undressing, to individuals with the anatomical
features—in particular, the reproductive organs—of the opposite sex.”?

The privacy of body parts was recognized as an interest that justified
providing a BFOQ defense, for example, when filling nursing positions.?* A
male nurse established a prima facie case of discrimination after he was
denied a position at a retirement home.? The court accepted the retirement
home’s BFOQ defense based on the privacy rights of its guests, as 22 out of
30 guests were females whom the home believed would refuse to have their
personal needs attended to by a male nurse’s aide, and because some of the
guests had testified that they would leave the facility if they were attended to
by male nurses.?® One of the additional steps examined within the privacy
context is whether the employer was able “to avoid the conflict between the

29 Id. (quoting Johnson Controls, 499 U.S. at 201).

20 Everson v. Mich. Dep’t of Corr., 391 F.3d 737, 760 (6th Cir. 2004).

21 Id. (quoting Healey v. Southwood Psychiatric Hosp., 78 F.3d 128, 132 (3d Cir.
1996) (“‘[A]ppraisals need not be based on objective, empirical evidence, and common
sense and deference to experts in the field may be used’ to establish a BFOQ.”)).

292 Everson, 391 F.3d at 755-59.

23 Brief of Amicus Curiae William J. Bennett in Support of Petitioner at 21,
Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273),
2017 WL 167309.

294 See, e.g., Fesel v. Masonic Home of Del., 447 F. Supp. 1346, 1352-53 (D. Del.
1978).

25 Id. at 1349.

26 Id. at 1352.
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privacy rights of the customers and the nondiscrimination principle of Title
VII by selective job responsibilities rather than total exclusion of members
of one sex.””’ The court accepted the retirement home’s argument, that due
to the disproportionate number of female guests in the facility, and because
shifts were composed of one to two nurses, hiring male nurses was not
feasible.?®

Similar to safety and its attendant concerns, privacy is not taken at face
value. The process of scrutiny for privacy issues can begin by examining the
extent to which workers will need to be in physical contact with clients/
patients, especially when they are undressed. For example, a female child-
care specialist at Southwood Psychiatric Hospital filed a Title VII claim be-
cause she was placed in the undesirable night shift to fulfill the objective of
a gender-balanced staff.?® The court upheld Southwood’s BFOQ defense,
partly because some of the patients were adolescents who could discuss
more freely with a staff member of their own sex questions of “hygiene,
menstrual, and sexuality concerns.”’® Additionally, “[c]hild patients often
must be accompanied to the bathroom, and sometimes must be bathed.”3
Similar judicial inquiries were applied in other contexts that addressed pri-
vacy-based BFOQ defenses, such as in prisons, in locker rooms, sales posi-
tions requiring the fitting and measuring of customers for clothing, and so
On.302

B. Back to Bathrooms: Applying a Functional Perspective

In this section, I argue that a functionalist examination of “on the basis
of sex” in the spirit of the BFOQ framework is possible within existing Title
IX framework and without having to decide what “sex” really is. In order to
establish a case of discrimination under Title IX a plaintiff has to demon-
strate that (1) the student was subjected to discrimination in an educational
activity or program that receives Federal funding (2) the discrimination was
“on the basis of sex” and (3) the discrimination caused harm.>*®* A functional
approach would cast a wide net over policies, possibly “on the basis of sex”
but will not stop there. Instead, it will continue with the review process in
spirit of the BFOQ approach to examine privacy and safety concerns. This
approach will make the “because of sex” test easier to fulfil in some ways
(because it casts a wide net using the phrase “sex” in the law in accordance
with the contested essentialism approach); but also, harder to fulfil in some

27Id. at 1351.

28 Id. at 1353.

29 Healey v. Southwood Psychiatric Hosp., 78 F.3d 128, 130 (3d Cir. 1996).

30 1d. at 133.

301 Id

392 Sirota, supra note 261, at 1061-64.

33 Adams by & through Kasper v. Sch. Bd. of St. Johns Cty., Fla., 318 F. Supp. 3d
1293, 1320 (M.D. Fla. 2018).



470 Harvard Journal of Law & Gender [Vol. 42

ways (because showing that a policy discriminates on the basis of sex/gender
would not satisfy the review, but only shift the burden to schools to justify
their policy). The “because of sex” test could be comprised of two
questions:

1. Is the Bathroom Policy Discriminating “on the basis of sex”?

Based on my critic of the epistemic disagreement over the meaning of
sex between politically opposing groups, I argued in this paper that this test
should be easy to satisfy. Despite the lack of disagreement, there are a num-
ber of ways to reach to the conclusion that a school bathroom policy is dis-
criminating “because of sex” in the legal sense.

First, when an educational program designs a policy that relies on one
of the exemptions to Title IX’s sex antidiscrimination rule, it also expressly
admits to the use of “sex” as a classification mechanism. Exemptions to the
sex antidiscrimination rule exist in Title IX in many fields, such as single-
sex admissions policies and membership policies of certain university-based
social fraternities and sororities, the Girl and Boy Scouts, and other such
single-sex organizations.’* Accordingly, because Gloucester County School
Board justifies its policy relying on the 1975 statutory permission to discrim-
inate in bathrooms and lockers based on “sex,” the policy can be considered
to be “on the basis of sex,” regardless of whether both sides to the lawsuit
agree on the meaning of sex.

The second, more elusive case, is where the program or educator does
not admit to discriminating “on the basis of sex” but rather denies that any
“suspect” quality is guiding the classification made by the school/educator.
However, in this case, too, there is a route to concluding it was on the basis
of sex without having to agree on what “sex” is. By requesting the school/
educator to specify the exact qualities that it uses for its classification, the
court could examine whether or not the classification is indeed “on the basis
of sex.” For example, if the policy separates students into classes based on
their academic progress, it is likely not discrimination on the basis of sex.
But if it separates students based on the existence of body parts, their shape,
or any of the essential characteristics in the non-agreed-upon list of what
constitutes sex, then it doesn’t matter whether the educational program calls
it “sex.” For example, although Gloucester County School Board used the
phrase “biological gender” without explaining what it means,*” in practice,

394 Synopsis of Legislative History and Purpose of Title IX, DEP'T OF JUSTICE, https://
www justice.gov/crt/title-ix#2.%C2%A0%C2%A0 [https://perma.cc/BY8Z-TILE]. Re-
cently, the Boy Scouts of America opened membership to transgender boys. See Katie
Zezima, Boy Scouts of America will allow transgender children to join, WasH. PosT (Jan.
30, 2017), https://www.washingtonpost.com/news/post-nation/wp/2017/01/30/boy-
scouts-of-america-will-allow-transgender-children-to-join/?utm_term=.6b690bfd2b8c
[https://perma.cc/627F-WJUA].

35 G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 716 (4th Cir.
2016). (“It shall be the practice of the GCPS to provide male and female restroom and
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the policy was probably intended to classify students according to anatomi-
cal sex characteristics, as can be learned from court filings by the school
board, homing in on G.G.’s anatomical shape.’® In the Title VII context,
explicit discrimination on the basis of “gender” is actually enough to be
considered facial discrimination on the basis of “sex”;*” however, a simple
reading of the policy beyond its title and analyzing the respondent’s full ex-
planation would allow a court to understand whether the respondent was
actually targeting “sex” in its flexible and non-agreed-upon meaning.

A third way, emerging from recent case law in which transgender stu-
dents challenge school bathroom policies suggest that the “because of sex”
test has already been somewhat eased. Instead of diving into the interpreta-
tive controversy regarding the meaning of “sex” in Title IX and taking a
position on whether it includes gender identity, courts that are confronted
with the question slightly reframe it. Usually discussing the question under a
motion for injunctive relief filed by the student asking to inhibit the enforce-
ment of discriminating bathroom policies, Courts look at whether the chal-
lenged bathroom policy violates Title IX by discriminating transgender
students on the basis of sex.3% Put differently, instead of deciding if the word
“sex” in Title IX includes gender, they are interested in whether Title IX
protects transgender students from discrimination. Given the lack of consen-
sus regarding the meaning of sex in Title IX, courts seem to be satisfied by
the possibility that transgender students are protected from discrimination
under Title IX based on their trans status and/or sex-stereotyping theory, and
therefore, a policy that requires trans students to use bathrooms separated
based on biological sex, satisfies the “on the basis of sex” test.’®

locker room facilities in its schools, and the use of said facilities shall be limited to the
corresponding biological genders, and students with gender identity issues shall be pro-
vided an alternative appropriate private facility.”).

396 See, e.g., Gloucester Cty. Sch. Bd.’s Reply Br. in Supp. of Mot. to Dismiss at 1,
5-7, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd. (E.D. Va. 2015) (No. 4:15-cv-
00054-RGD-TEM), 2015 WL 52778. “Anatomical characteristics” are often intercepted
to address genitalia. One brief supporting Gloucester School for example, argued that
genitals were only one criterion among others such as functionality of reproductive or-
gan. See Brief of Transgender Students and Allies as Amicus Curiae at 1415, Gloucester
Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL
192454,

37 See Healey v. Southwood Psychiatric Hosp., 78 F.3d 128, 132 (3d Cir. 1996)
(“When open and explicit use of gender is employed, as is the case here, the systematic
discrimination is in effect ‘admitted’ by the employer, and the case will turn on whether
such overt disparate treatment is for some reason justified under Title VIL.”).

38 See, e.g., Adams by & through Kasper v. Sch. Bd. of St. Johns Cty., Fla., 318 F.
Supp. 3d 1293, 1320-21 (M.D. Fla. 2018) (“as in a number of other cases where trans-
gender students have raised Title IX challenges to their school’s bathroom policies, the
issue here is whether the bathroom policy which excludes Adams from the boys’ restroom
based on his transgender status is discrimination “on the basis of sex” as used in Title IX
and its implementing regulations.”).

39 Id; see also Whitaker By Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of
Educ., 858 F.3d 1034, 1050 (7th Cir. 2017), cert. dismissed sub nom. Kenosha Unified
Sch. Dist. No. 1 Bd. of Educ. v. Whitaker ex rel. Whitaker, 138 S. Ct. 1260 (2018)
(finding that the Title IX claim likely to succeed on merits based on sex-stereotyping
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2. Is the Bathroom Policy Nevertheless Justified?

If a policy is found to be “on the basis of sex,” a functionalist reading
would move on to analyze the policy, rather than declare that the policy is
illegitimate. The BFOQ framework suggests tests that check the strength and
rationality of the relationship between the objectives of the policy and the
particular essential characteristic identified by the alleged discriminator. The
BFOQ framework also requires rigorous standards of proof to demonstrate
necessity, and lack of alternatives.

Although toilets and bathrooms are traditional ‘“safe havens” of pro-
tected privacy rights, the functionalist approach applied in the BFOQ frame-
work provides tools with which to examine how safety and privacy are
affected. In the bathroom context, the framework tells us to inquire what, if
any, is the level of exposure in the relevant bathroom facility, what evidence
do we have to demonstrate how people will react to sharing a bathroom with
a transgender student, and are there alternatives to imposing complete exclu-
sion? School management literature on bathroom design from recent years
describes a trend toward more privacy in bathrooms and locker rooms and
the elimination of “bank” or “gang” bathrooms in schools.’' Efforts to pro-
vide more privacy in the design of school bathrooms suggests that privacy
levels are fluctuating among schools, with encouraging prospects for those
who care about individual privacy. In fact, the Gloucester School Board an-
nounced it is taking similar measures at its own school: “the Board an-
nounced a series of updates to the school’s restrooms to improve general
privacy for all students, including adding or expanding partitions between
urinals in male restrooms, adding privacy strips to the doors of stalls in all
restrooms, and constructing single-stall unisex restrooms available to all stu-
dents.”3!"! That means that a bathroom policy could be examined more nar-

theory); M.A.B. v. Bd. of Educ. of Talbot Cty., 286 F. Supp. 3d 704, 712 (D. Md. 2018)
(finding that that the Title IX claim is likely to succeed on merits based on ‘transgender
status’); A.H. by Handling v. Minersville Area Sch. Dist., 290 F. Supp. 3d 321, 328-30
(M.D. Pa. 2017) (finding that the Title IX claim is likely to succeed on merits based on
sex-stereotyping theory and past Title VII sex jurisprudence doctrine); M.A.B. v. Bd. of
Educ. of Talbot Cty., 286 F. Supp. 3d 704, 715 (D. Md. 2018) (finding that the Title IX
claim is likely to succeed on merits based on sex-stereotyping theory and transgender
status, but unlikely to pass the irreparable harm test); Bd. of Educ. of the Highland Local
Sch. Dist. v. United States Dep’t of Educ., 208 F. Supp. 3d 850, 870 (S.D. Ohio 2016)
(finding that the Title IX claim is likely to succeed on merits based on sex-stereotyping
theory, transgender status, and ambiguity of meaning of sex in Title IX).

310 Ellen Kollie, Best Design for Restrooms, Locker Rooms, 53 ScH. PLAN. & MGMT.
20, 23 (Jul. 2014); Ellen Kollie, Rethinking Restroom, Shower Room and Locker Room
Design, 56 ScH. PLaNn. & Mawmr. 28, 31 (May 2017).

311 G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 716 (4th Cir.
2016); Amici curia briefs also proposed that accommodating privacy needs of trans-
gender students would enhance privacy for all students, see Brief of Amici Curiae School
Administrators from California, District of Columbia, Florida, Illinois, Kentucky, Massa-
chusetts, Minnesota, New York, Oregon, Washington, and Wisconsin at 21-26, G.G. ex
rel. Grimm v. Gloucester Cty. Sch. Bd., 853 F.3d 729 (4th Cir. 2017) (No. 15-2056),
2015 WL 6585235; Brief of Amicus Curiae David Boyle at 4—6, Gloucester Cty. Sch. Bd.
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rowly based on particular privacy conditions in bathrooms around the
country, and according to the guiding questions laid out in the BFOQ court
discussions: what is the level of exposure inside bathrooms? how sufficient
are partitions between bathroom stalls/lockers? are there reasonable alterna-
tives for students who wish to avoid exposure to others/of themselves? and
SO on.

These types of inquiries can also guide questions of safety. The BFOQ
framework requires that employers support their claim of a risk of sexual
assaults empirically and convincingly, and not rely on general statistics or
theoretical potential of abuse. One could, for example, look at the experience
collected from any schools in the area that adopted a transgender inclusive
bathroom policy to asses if there is an actual risk to violent incidents,
voyeurism or sexual assault in schools with similar conditions. Another
good source for evidence, could be the experience collected in the school
under review, if a transgender inclusive bathroom policy was in place for
some time before it was challenged in court. If during that period, safety or
privacy concerns did not materialize into problems, that can indicate that the
concern is not grounded enough to justify the policy. Of course, the review
can lead to different outcomes. For example, if there are strong evidence
demonstrating likelihood to violent incidents; or lack of single-stall alterna-
tives for either transgender or cisgender students; or bathrooms built or lo-
cated in such a way that complicates providing assistance to vulnerable
students in case of need, may be found to justify a discriminating policy at a
school. Assuming that a claim of risk is sufficiently presented, the next step
of the inquiry should ask whether the exclusionary policy indeed decreases
the risk to sexual assault and whether there are any alternative paths to this
goal, to assure that it is reasonably necessary, rational, and proportionate.
Applying such a review process, I presume, would make it very hard for
schools to justify a transgender non-inclusive bathroom policy, but not im-
possible. While the bar for proof is set high, the review process nevertheless
provides schools with an opportunity to justify their policy and succeed if
done convincingly.

3. Foreseeable Complications with a Functionalist Approach

The BFOQ framework attempts to strike a balance between two some-
what contradictory approaches. On the one hand it gives employers an op-
portunity to justify a discriminating policy based on their professional

v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 344432; Brief of
interACT: Advocates for Intersex Youth, et al., as Amici Curiae, Gloucester Cty. Sch. Bd.
v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 930053; Brief of
Transgender Students and Allies as Amici Curiae at 8, Gloucester Cty. Sch. Bd. v. G.G.
ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL 836840; Brief for the City
and County of San Francisco, the City of New York et al. as Amici Curiae at 3, Glouces-
ter Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (No. 16-273), 2017 WL
1057280.
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knowledge and experience in the particular institution, giving strong weight
to specific circumstances and estimations of local decision-makers; but on
the other hand, it also requires employers to defend discriminating policies
through objective and empirically grounded evidence about risk and
probability of harm. The coexistence of these two authorities leaves much
room for judicial discretion and unpredictability regarding which side of this
double-edged sword will strike.

From the discretionary point of view, the functionalist approach offered
here shifts much of the critical weight from the mere act of classification to
the effects of the classification. This could mean good and bad news for both
sides. Potential plaintiffs would not only have to demonstrate that they were
discriminated against on the basis of sex simply by pointing to one of the
essential characteristics, for instance, a policy that discriminates based on
genital anatomy or secondary sex characteristics. The policy will also need
to fail a functionality test. For that matter, schools with only “gang-style”
bathrooms, which provide no single-stall options—with demonstrated mate-
rial risks of harm caused by hostile students or others—may have these cir-
cumstances calculated within a functionalist review and uphold a policy
requiring students to use bathrooms according to “biological sex.”

On the other hand, the BFOQ test imposes a heavy burden on schools
to meet stringent evidentiary tests which schools would need to overcome to
uphold policies that discriminate based on a suspect quality or characteristic.
Nevertheless, this concern is alleviated by the relatively substantial space for
particular circumstances and local context within the necessity and essence
tests, which provide educators much leverage to assert their claims
powerfully. In the prison context, for example, we saw that institutions are
capable to rising to the high standard of proof, and that case results have
been unpredictable and non-uniform, sometimes upholding the discrimina-
tory policy. As demonstrated in the BFOQ doctrine, when addressing pri-
vacy and safety concerns, there are no blanket rules.

As a result, one may imagine the risk of further inflating the weight of
experts and statisticians in the process, suggesting there is a “correct” and
“rational” answer to any case, whereas a judicial decision, particularly on
such matters, is fundamentally normative, as it distributes discomfort and
adjustment costs between different groups. The act of blurring political posi-
tions via the authority of scientists and experts is currently occurring within
the debate regarding the meaning of “sex.” Similarly, a framework that
seeks strong empirical objective evidence to prove risk or necessity may just
be shifting the experts’ authority from one set of questions to a different one,
such as the questions of harm, risk, and probability. More important, how-
ever, is that expert authority is constantly used to depoliticize value judg-
ments and to make them appear neutral and objective. A successful
application of a functionalist approach would utilize expert opinions to gain
a reliable fact-based description of how things are in order to make an inde-
pendent and better-informed judicial decision regarding how things ought to
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be—and it would not conflate the two objectives by delegating experts to the
latter question as well.

CONCLUSION

Federal sex antidiscrimination doctrine was never clear about what
“sex” actually means, not when Title VII or Title IX were enacted nor when
courts interpreted the meaning of “sex” under both statutes. Within legal
efforts to construct the meaning of “sex,” interest groups tried to shape the
term based on their own agendas, whereas medical and scientific expertise
failed to draw solid distinctions between the two sexes/genders, allowing
conflicting versions to take root within vast populations. But even if we
knew what constitutes maleness and femaleness to a high degree of certainty,
would that even matter for the purpose of fighting wrongful discrimination
and bias?

With “sex” having such a diffuse and unstable meaning among com-
munities and individuals who are both victims and agents of discrimination,
this article has offered to neglect the definitional project focused on “sex” in
favor of a functionalist project, one that focuses on the results of classifica-
tion rather than on the classification itself. Against the current bio-essential-
ist turn in federal antidiscrimination law, caused by the explosion in
bathroom litigation and advocacy under Title IX since 2014, this article has
offered that “sex” should be interpreted expansively to include what people
in general think it means, including biological and sociological characteris-
tics and conditions alike, without placing a priority on one approach over the
other. Such a definition would be flexible enough to capture how people use
“sex” in their lives in order to bring that use under substantive scrutiny,
which can be satisfied or troubled according to the particular context. Al-
though the offered “contested essentialism” interpretation of sex opens the
“sex” category to all types of plaintiffs and conditions, it is nevertheless
committed to the existence of the category of sex itself, thus leaving room in
theory and in practice to recognize differences when relevant and necessary.



