THE REGULATORY TURN IN IP

MARK A. LEMLEY®

History shows technologies flourish where market entry is
free.! If people are free to come up with a new idea, completely
different than anything done before, and launch it into the
marketplace, society benefits, people make a lot of money, and
we change the world.

So we don’t want a “Mother, may I?” regulatory regime for
innovation. A regulatory regime that requires permission to
enter the market or develop a new product is a problem for in-
novation because it relies on the government, not the innova-
tor, to decide the course of innovation.

Nor should we give a private company or individual “Moth-
er, may I?” control over market entry. We are right to worry
about government restrictions on entry. But we should also
worry about incumbents, who can and will have an incentive
to impose similar restrictions. It is important to remember, be-
cause it is quite often lost in the rhetoric surrounding these de-
bates, that it is not the case that individual private
decisionmaking is necessarily efficient. It is the case, however,
that market decisionmaking is generally efficient.? But market
decisionmaking is efficient largely because when stupid,
greedy, or shortsighted people in the private sector make poor
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decisions, they are overthrown by people who make correct
decisions. For private decisionmaking to produce efficient deci-
sions, there must be a competitive market. In a “Mother, may
I?” regulatory regime, whether government-imposed or in-
cumbent-imposed, that competitive market will not exist and
private decision making will not be efficient. Instead, a single
private company (or the government) would make decisions
for all participants. Unconstrained by market forces, such a
private company is no more likely to perform well than gov-
ernment regulators.

Is intellectual property (IP) a “Mother, may I?” regime? The
answer is complex. One way to view IP—the way Richard Ep-
stein does—is to say: IP is a property regime; it is something
around which parties can freely contract® To libertarians,
property regimes are good, so if IP rights are property regimes,
more IP is better. But another way to view IP rights is to say,
“this is a government restriction on what people can do with
their own physical property and their own ideas.” To libertari-
ans, government restrictions on what people can do in a mar-
ketplace are bad, and so libertarians ought to think IP rights are
bad.* The problem is that IP is both. It is at once a basis around
which we can contract and allow the spread of new ideas and a
government regulatory intervention in the marketplace that is
designed to restrict what people can do with their own ideas
and their own property.

If the idea of IP has this dual character, so too does IP law. In
both copyright and patent in the last few years, maybe in the last
few decades, we have seen a turn increasingly towards the regu-
latory side of IP and away from freedom of contract. The IP stat-
utes contain some evidence of this change. The Copyright Act is
almost ten times longer today than it was before it was amended
in 1976.°> Large swathes of the Copyright Act really are regula-
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tion: regulating price, setting compulsory licenses, determining
what can be done, etc.® The Patent Act is also moving in the
same direction. Historically, most of the main provisions of the
Patent Act were common law oriented.” As Richard Epstein has
suggested, the new patent statute is definitely a step towards a
regulatory rather than a common law regime.®

This regulatory turn in IP is not only evident in the statutory
frameworks but also in the application of the law. In copyright
law, after about fifteen years in which the government more or
less left the Internet alone, copyright owners are making
greater efforts to get the government to regulate what people
can do online. Copyright owners are rightly concerned that
there is a lot of copyright infringement online, but the new ef-
forts are troubling. Some of these efforts take the form of law-
suits against Internet intermediaries,’ search engines,'* credit
card companies,!! venture capitalists,'? and indeed anyone and
everyone who can be connected in some way with the distribu-
tion of copyrighted content online. Not all of these cases are
private civil suits; the government has also prosecuted Internet
intermediaries like MegaUpload."® Copyright owners have en-
gaged in a flurry of efforts (some successful, some not) to pass
new laws targeting copyright infringement online, whether by
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raising the penalties for enforcement'* or by giving entirely
new enforcement powers to courts.!

More obviously regulatory is legislation pushing technology
mandates—for instance, legislation that says a website is per-
missible (or a TV signal accepted) only if it includes certain
types of filtering technologies to filter improper material. This
marks a move away from a regime in which people are free to
put what they want on the Internet and towards a regime in
which the government or the content owners control ex ante
what others can do with their technology.

Most troubling, the government has increasingly started de-
ciding whether or not individuals can put up their websites at
all rather than just helping private parties sue for copyright in-
fringement. In the last two years, the United States government
has seized and shut down roughly 750 Internet domain names
(and all of the speech contained thereon) without ever holding
an adversarial hearing or obtaining a court order stating that
there is any copyright infringement on those sites, much less
that the entire site infringes copyright.'® These sites were sud-
denly put out of business because the government decided the
website content was not appropriate. In the few cases in which
domain name owners have tried to get their domains back,
they have faced endless delays and bureaucratic shuffling,
even when it seems obvious that the government made a mis-
take in seizing the domain name.!” That is one of the hallmarks
of regulation and a “Mother, may I?” regime.

Patent law has undergone its own regulatory turn, though
outside of pharmaceuticals the role of the government in en-
forcing it is less direct. The goal of the patent system is to en-
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courage innovation by giving innovators economic rewards.!s
It is worrying that our fastest-developing, most innovative in-
dustries, the ones that are generating the most new innovations
and the most money, by and large hate patents.’” They view
patents as a tax and a cost of innovation, not as a benefit to in-
novation.?? This is largely because these industries are happy
innovating in a world in which they are unrestricted by the
law. They don’t need government approval to launch a new
app, game, or phone. Their interaction with patent law is gen-
erally when it limits what they can do, not when it opens up an
innovative opportunity.

In the information technology and software industries,
which produce up to half of all patents?! and file most patent
lawsuits,? the most innovative companies say patents are
largely a problem, not an opportunity. Most often, patent
plaintiffs in those industries are either people who are not in
the market at all, the so-called “patent trolls,”? or people who
are losing market share, such as Yahoo, asserting patents
against Facebook and demanding royalties.?* The smartphone
patent wars are one notable exception;* they do involve inno-
vative companies suing their competitors and trying to keep
them out of the market. Even in that instance, however, the
most likely outcome is not innovators benefiting in terms of
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market share, but innovators on both sides having to sit down
and work out a cross-license because there are so many patents
at stake that no company can make a smartphone without in-
fringing someone else’s patent. So far, companies have spent
upwards of $15 billion purchasing patents and hiring lawyers
to jockey for position in that ultimate cross-license.?* The cumu-
lative effect of the patent system in the internet technology in-
dustries is to create a regime where innovation requires not just
one permission, but many. Large technology companies may
be able to afford the price of those permissions, but pity the
poor start-up who wants to enter this market. It will find it has
many “mothers” from whom it must seek permission.?”

There are other industries that really do need strong patent
protection, such as the pharmaceutical and the biotechnology
industries.?® But strong patent protection in the life sciences is
required because they are already regulated industries. In the
pharmaceutical industry the government requires perhaps ten
years of safety and efficacy review, costing hundreds of mil-
lions of dollars in research, development, testing, and market-
ing, before allowing the launch of a pharmaceutical product.?”
Those companies have to be able to recover their huge invest-
ment or they simply will not bother to develop a new drug.3
How do they get that investment back? The patent system
guarantees insulation from competition for a substantial period
of time so companies can recover the money the government
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made them invest in the first place. And, unlike patents in oth-
er industries, which are enforced only by lawsuits against
companies who make the decision to enter the market, the gov-
ernment itself prevents market entry by generics as long as
there is a patent at stake. Once we take the health and safety
regulatory system for granted—and that system might or
might not be a good thing—we probably need a patent system
like the current one. But it is far from ideal. Patents in the
pharmaceutical industry are a second-order regulatory system.
They are a government regulatory effort to limit market entry
in the service of encouraging innovation that was discouraged
by a different government regulation.

I should be clear: this is not an argument against IP alto-
gether. IP can and does serve useful purposes. But we have
seen a definite turn in IP enforcement away from common law
adjudication of disputes and towards a regulatory state, in
which the government either directly decides who can enter
the market, or distributes so many rights to block entry to so
many people that it is impractical to enter the market without
advance permission. A “Mother, may I?” regime is not one cal-
culated to encourage the sorts of disruptive innovations that
have driven economic growth in this country for the last 150
years. Therein lies the problem.



