FEDERALISM AS A DISCOVERY PROCESS AND A
CATALYST FOR HUMILITY

JOHN O. MCGINNIS®

My subject is federalism and rights. I will argue that jurisdic-
tional competition is, by and large, an effective way for society
to discover a good set of rights for people to flourish.

It is wholly appropriate to discuss federalism in relation to
law and economics because federalism creates a market for go-
vernance.! Like other market processes, federalism offers a
process of discovery —for individuals who can find states with
the rights that allow them to flourish and for society that can
allow it to evaluate best the effects of different rights by com-
paring the results in different jurisdictions.

I draw on work on which Professor Nelson Lund and I col-
laborated.? I will begin with an abstract discussion of the ad-
vantages of competitive federalism and then illustrate these
advantages in a concrete case, suggesting that competitive fed-
eralism provides a better alternative than the judicial doctrine
of substantive due process for creating freedoms connected to
sexual autonomy. This area is a useful one in which to compare
federalism and the Supreme Court as mechanisms for creating
rights, not simply because writing about rights of sexual free-
dom keeps people’s attention but because it is in the area of
sexual autonomy that the Court has most usurped the process
of competitive federalism.

I begin with two simple premises—one about the content of
rights and another about their epistemology. First, good societies
are concerned with protecting both liberty and other conditions
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for human flourishing.® In a good society, people should have
freedom to act, but legal norms also should help sustain the
conditions for the success of family life, friendship, and other
social goods. In short, we should seek the set of rights that will
maximize freedoms without permitting these rights to turn into
license —the kind of activity that damages other social goods.*

My second premise is that it is hard to draw a line between
liberty and license. This is because it is difficult to assess the
consequences of freedoms and restrictions in the social realm —
maybe even more difficult than it is to assess than the effects of
economic regulation because of their scope and subtlety.> Like
many law professors, I have predictions about the likely effects
of many rights that are debated. But everyone, even a law pro-
fessor, must admit occasionally that he is fallible in his social
and moral intuitions. Because of such all too human fallibility,
a desirable feature of constitutional design is a structure that
helps us calculate together the consequences of our social poli-
cies by providing us evidence beyond just our intuitions.

The need for such a mechanism of individual and social dis-
covery offers a powerful argument of a presumption against a
monopolized process for creating rights whether the monopoly
is held by Congress or the courts. I say presumption because I
do not deny that some rights may best be protected at the fed-
eral level, and some should be protected against legislative ab-
ridgement. We have a constitutional process that can entrench
specific rights at the federal level so long as they obtain super-
majority support.® That consensus gives us greater confidence
than we have in ordinary politics.

In contrast with monopoly power at the federal level, states
take part in a process that is relatively competitive, better ap-
proximating the private market.” To be sure, federal constitu-
tional law plays a crucial role in creating the framework for
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competitive federalism by protecting the free movement of
people and information among the States.® These protections
leave individuals “free to exit [their states] if the balance be-
tween liberty and license becomes radically off-kilter.”® The
paradox of a system of constitutional federalism is that two le-
vels of government with defined roles can better protect free-
dom than one by permitting states to choose a bundle of rights
while the federal government guarantees the rights of move-
ment and information.

It might be thought that democracy at the federal level itself
would be enough to generate optimal rights. But relying on a
single level of government is defective for economic reasons.
Because the chance of one’s vote influencing a large election is
less than being hit by lightning on the way to the polls,'° citi-
zens are rationally ignorant of politics.!’ As a result, citizens
sensibly spend their time on information that is useful more
useful or more interesting to them. After all, if politics rises to
the level of entertainment, it has been well-described as show
business for ugly people.’?

In contrast, individuals can be assured of gaining the advan-
tages of the bundle of rights in the state to which they move
and thus put more effort into deciding where to live than for
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whom to vote. That is why “foot voting” can impose greater
discipline on government than ballot voting.'?

Moreover, like other market processes, federalism generates
a discovery machine that creates feedback information on a
range of possible choices as states experiment with different
sets of rights.!* “Thus, unlike a system in which the [federal
government] enforces some national rule of its own devise, we
[are] able to make comparisons and learn about consequences
by reviewing the actions of many relatively similar jurisdic-
tions.”’> If one state has same-sex marriage and another does
not, everyone can compare the results, both in the benefits to
those in same-sex marriages and in any costs to society.

The possibilities of civic learning from federalism are greater
today than they were in the age of the Framers or even twenty
years ago because computers continue to grow exponentially in
their capacity.’® More information about the effects in different
jurisdictions can be collected and recorded in systematic form.
More complex calculations can then be made on the data. In
fact, the recent victory of the computer Watson on Jeopardy!
suggests that computers themselves might soon be making
connections between social phenomena that have previously
eluded humans."”

Economic history teaches us that new forms of measurement
were at the heart of the industrial revolution, accelerating inno-
vation and the assessment of private productivity.”® Today,
forms of measurement can be at the heart of a movement in gov-
ernment innovation that offers similar processes for radical im-
provement in well-being. But this kind of more scientific ap-
proach will be most effective if the States are allowed to
experiment for subsequent evaluation in our new silicon test
tubes.
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Let me provide an illustrative cost-benefit analysis compar-
ing the exercise of competitive federalism to substantive due
process in the area where the latter is most active and most
controversial —issues of sexual autonomy. I will proceed with
an economic cost-benefit approach.

First, it may appear that some rights protected by the Court’s
substantive due process decisions have substantial benefits.
Examples include Griswold v. Connecticut,’ protecting the right
to contraceptives, and Lawrence v. Texas, protecting the right
to sodomy. In fact, these Supreme Court decisions “had rela-
tively small benefits: they prevented few actual infringements
of people’s liberty, they invalidated laws that would probably
have soon become ... dead letter[s] anyway, and they likely
prevented the enactment of few, if any, new laws.”?!

It was federalism, not the Court, that was crucial to devel-
opment of these rights. Long before Griswold and Lawrence, in-
dividuals who felt oppressed by local sexual regulations, not to
mention by the social mores over which the Court has no pow-
er, migrated to more tolerant jurisdictions like New York and
San Francisco.?? There these jurisdictions have publicized their
lifestyles and used the media to promote the loosening of sex-
ual inhibitions. In doing so, the residents of a few places whose
autonomy was protected by federalism generated by consensus
the rights thought to be valuable.

By contrast, the decisions that have not been supported by
the political consensus made possible by the operation of juris-
dictional competition have had large effects whose net value is
at best open to serious question. Roe v. Wade? is, of course, the
most notorious example. Moreover, the Roe v. Wade regime has
made it impossible to experiment domestically with the wide
variety of abortion regimes found around the world.

National constitutional rules also have another cost: they are
very difficult to reverse, whatever our reevaluation of its costs
and benefits. Substantive due process deprives the nation of
the sober second thoughts that competitive federalism permits.

19. 381 U.S. 479 (1965).

20. 539 U.S. 558 (2003).

21. Lund & McGinnis, supra note 2, at 1598.

22. See RICHARD A. POSNER, SEX AND REASON 127 (1992) (discussing the
advantages of urban environments for homosexuals).

23.410U.S. 113 (1973).



120 Harvard Journal of Law & Public Policy [Vol. 35

Let me close by suggesting the fundamental ways in which
competitive federalism shares in the virtues of the market. The
market allows people of diverse tastes to satisfy their desires by
choosing from the assortment of products offered. Federalism
makes it easier for citizens to choose a bundle of rights by mov-
ing to one of the many states of the union. As a result, federal-
ism, like the economic markets, also dissipates the social ten-
sion created by forcing everyone to live under a uniform rule.

The market forces people to serve others in order to better
themselves by disciplining individual selfishness. Federalism
forces government officials to serve the people, reducing agen-
cy costs and thus promoting genuine efficiency.

The market is future oriented. Changes in preferences and cir-
cumstances are reflected in changed prices and new products.
Federalism is similarly future oriented. When old legal norms do
not serve, states have an interest in creating new ones.

Above all, like the market, federalism encourages a spirit of
humility and experimentation.?* This benefit is insufficiently
recognized. Anyone involved in business recognizes that their
ideas, however good in theory, must be tested. Similarly, by
offering a comparison of policy effects, federalism creates a fo-
cus on consequences as well—on the facts that we have in
common rather than on the personal intuitions about rights
that divide us. Thus, federalism, like other markets, cultivates
what Learned Hand called the spirit of liberty that is “not too
sure that it is right.”? Economic markets and federalism can
continue to capture this spirit for our time.
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