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Does the Fourteenth Amendment' guarantee equal justice for
all? Implicitly, this question asks whether the Supreme Court
may transformatively interpret the Amendment to ban prac-
tices that were commonplace in 1868 or to create new constitu-
tional rights that were unknown at that time.? To answer this
question, I need to address both the way in which the Four-
teenth Amendment guarantees equality and the way in which
it protects individual rights. My conclusion is that the Four-
teenth Amendment is not a license to the Supreme Court to en-
gage in transformative change.

I begin with the equality guarantee in the Fourteenth
Amendment. On this point, I agree with John Harrison that the
Amendment bans all forms of caste-like discrimination.’> No
State is allowed either to make or enforce any law that abridges
the privileges or immunities of one citizen of the United States
as compared to another.* This command accomplishes the cen-
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tral purposes of the Amendment, which were to constitutional-
ize the Civil Rights Act of 1866 and to ban the Black Codes.?
The evil of the Black Codes was that they abridged, shortened,
or lessened the fundamental rights of a class of people—freed
African Americans—by creating a system of racial castes. The
Fourteenth Amendment banned all caste systems, including
the racial caste system of the South. The Amendment was not
limited, however, to banning racial caste systems; it would also
have been understood to ban the Hindu caste system or the re-
imposition of European feudalism with its division of society
into hereditary nobles and serfs. At a very high level of gener-
ality, then, one may accurately say that the Fourteenth Amend-
ment was originally meant to guarantee equal justice to all. But
what does that mean for the role of the Supreme Court in ap-
plying the Fourteenth Amendment? How was the Supreme
Court supposed to apply a constitutional ban on caste systems?

The easiest starting point is a racial caste system like the ones
the Supreme Court held unconstitutional in Brown v. Board of
Education. At the time the Fourteenth Amendment was en-
acted, thirty-six of the thirty-seven states required in their state
constitutions that public schools be provided.” The right to a
public school education was, for all practical purposes, a privi-
lege or immunity of state citizenship. Congress at the time al-
most passed —as Michael McConnell has shown—Ilegislation
outlawing segregated schools pursuant to Congress’s Section 5
power to enforce the Fourteenth Amendment.® Such legislation
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could only be constitutional in the 1870s if public school educa-
tion was thought to be a privilege or immunity.

In 1954, the Supreme Court held that segregation in schools
led to an “abridgement” of the rights, privileges, and immuni-
ties of African Americans with respect to public schools as
compared to all other Americans.’ The fact that such segrega-
tion had been practiced in 1868 and had been around for a very
long time did not change the fact that it was and always had
been unconstitutional. For this reason, the Supreme Court was
on solid originalist ground when it struck down segregation in
public schools.!

In 1967, the Supreme Court in Loving v. Virginia'' struck
down laws forbidding racial intermarriage that had been
around since 1868 and that were widely supported in the 1860s
and 1870s. Was Loving correctly decided? The answer again is
yes because the Fourteenth Amendment had constitutionalized
the Civil Rights Act of 1866, which said that African Americans
had the “same” right to make contracts as was enjoyed by a
white citizen.’? A white citizen had the right to marry another
white citizen so the Fourteenth Amendment plainly com-
manded that African Americans had that “same” right."
Again, the fact the Framers of the Amendment did not under-
stand this means nothing. Members of Congress rarely read

9. Brown, 347 U.S. 483.

10. Steven G. Calabresi & Livia Fine, Two Cheers for Professor Balkin’s Originalism,
103 Nw. U. L. REV. 663, 672 (2009).

11.388 U.S. 1 (1967).

12. Act of April 9, 1866, ch. 31, 14 Stat. 27 (reenacted by Enforcement Act of 1870
ch. 114 § 18, 16 Stat. 140 (1870) (codified as amended at 42 U.S.C. 1981-82 (2006))
(declaring that “all persons born in the United States and not subject to any for-
eign power, excluding Indians not taxed, are hereby declared to be citizens of the
United State; and such citizens, of every race and color, without regard to any
previous condition of slavery or involuntary servitude, except as a punishment
for crime whereof the party shall have been duly convicted, shall have the same
right, in every State and Territory in the United States to make and enforce con-
tracts; to sue, be parties and give evidence, to inherit, purchase, lease, sell, hold,
and convey real and personal property, and to full and equal benefit of all laws
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much less understand the laws they make, but that does not
make those laws any less binding on all of us. The Supreme
Court’s use of the Fourteenth Amendment to constrain racial
castes in the 1950s and 1960s was right and is easily justifiable.

What then about the extension of the no-caste principle to
sex discrimination beginning in the 1970s? Is that equally justi-
fiable? Is sexual-orientation discrimination also unconstitu-
tional? What about laws that lead to inequalities of wealth or
income?

The Constitution explicitly addresses the subject of sex dis-
crimination in the Nineteenth Amendment,* which was
adopted in 1920 and gave women the right to vote. The right to
vote is a political right, unlike the civil rights addressed by the
Fourteenth Amendment. The Framers of the Fourteenth
Amendment distinguished between civil rights, which were
possessed by all citizens, including women and children, and
political rights, which were exercised only by the male subset
of the population.’® For this reason, the Fifteenth Amendment'®
was necessary to give African-American men the right to
vote.l”

Once the Constitution had been amended to bar sex dis-
crimination as to political rights it became utterly implausible
that the no-caste command of the Fourteenth Amendment did
not also ban most, if not all, sex discrimination as to civil rights.
Political rights are rarer and more jealously guarded then civil
rights. It would make no sense to say that women could vote
for President and Congress, but they were legally incapable of
making a simple contract without their husband’s permission.
The Supreme Court recognized as much in 1923 in Adkins v.
Children’s Hospital of DC.'8 The fifty years it took for the Court
to act fully on its wise intuition as to sex discrimination in Ad-
kins says more about the sorry intellectual state of New Deal
constitutionalism than it does about the correct application of
the Fourteenth Amendment.
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Does the Fourteenth Amendment’s ban on castes bar all
forms of sexual-orientation discrimination? Is there a constitu-
tional right to gay marriage? I think the answer is no. No con-
stitutional amendment like the Nineteenth Amendment has
been adopted that recognizes sexual orientation as being a sus-
pect classification. The reason sex discrimination is appropri-
ately subjected to almost strict scrutiny is because in 1920 two-
thirds of both Houses of Congress and three-quarters of the
States made a conscious, knowing social decision that sex
ought to be irrelevant in voting. The Article V' rule of recogni-
tion? for constitutional change was thus met by women in
1920. Before that time sex discrimination was not constitution-
ally a form of caste. After that time, it was. No Article V con-
sensus for gay marriage has been demonstrated. In fact, in
almost every state where the matter has been voted on, gay
marriage has lost. Most Americans today seemingly would
permit same-sex civil unions but not affirmatively endorse them
with the word “marriage.”?' This view may be right or wrong,
but it undeniably speaks to how Americans today understand
the Fourteenth Amendment’s command of equal justice.

I mentioned at the start of this Essay that in addition to pro-
tecting equality I also believe the Fourteenth Amendment pro-
tects individual rights. The Amendment forbids any law which
abridges the privileges or immunities of citizens of the United
States—not only discriminatory laws. The word “abridge” can
be used as a synonym for “discriminate,” as it is in the Fif-
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teenth Amendment,? but it can also be used to denote a viola-
tion of individual rights, as is the case in the First Amend-
ment.? Rights can be abridged one person at a time as well as
one class of people at a time. Either form of abridgement is
plainly forbidden by the text of the Fourteenth Amendment,
and the use of that text to protect individual rights stretches
well back into the nineteenth century.

How do we know which individual rights the Amendment
protects? A good place to start would be to ask what individual
rights of out-of-staters the Privileges and Immunities Clause of
Article IV protects. A publicly interested citizen in 1868 would
quite reasonably have thought that the “privileges or immuni-
ties” language in the Fourteenth Amendment tracked the
“privileges and immunities” language in Article IV.>* So how
ought the Article IV Clause be construed? I think the Article IV
Privileges and Immunities Clause is best seen as guaranteeing
out-of-staters equal civil rights with in-staters,” but not equal
political rights or rights to equal levels of benefits from state
government or lands. If a state gives its in-state citizens the
right to assisted suicide or gay marriage or to covenant mar-
riage with no possibility of divorce, then out-of-staters should
get the same right while they are residing in that particular
state. The phrase “privileges and immunities” in Article IV
thus does take on new meaning over time. When states expand
the rights of their in-state citizens they expand the corpus of
privileges and immunities.

What this means for the Fourteenth Amendment is that the
guarantee of the Privileges or Immunities Clause could be ar-
gued to change very slowly over time so that if an Article V
consensus of three-quarters of the states come to think that
something is unconstitutional that was allowed in 1868 it may
in fact become unconstitutional. Individual rights must be

22.U.S. CONST. amend. XV, § 1 (“The right of citizens of the United States to
vote shall not be denied or abridged on account of race, color, or previous condi-
tion of servitude.”).

23. U.S. CONST. amend. I (“Congress shall make no law ... abridging the free-
dom of speech, or of the press . ...").

24. U.S. CONST. art. IV, § 2, cl. 1 (“The Citizens of each State shall be entitled to
all Privileges and Immunities of Citizens in the several States.”).

25. See Calabresi, supra note 4, at 1535 (“[T]he Privileges and Immunities Clause
of Article IV ... protects out-of-staters from being treated differently than are in-
state citizens.”).



No. 1] Equal Justice for All? 155

deeply rooted in history and tradition, as Justice Scalia said in
Michael H. v. Gerald D.,* but it is also true, as Justice Harlan
said in Griswold v. Connecticut,” that tradition is a living thing.
The Framers of the Fourteenth Amendment understood the
text to embody the rule of Corfield v. Coryell,?® which certainly
does require that unenumerated privileges and immunities be
deeply rooted in history and tradition. But what Justice Harlan
never said in Griswold, when he claimed that tradition was a
living thing, was that the Supreme Court acting on its own
could update our traditions without an Article V consensus of
three-quarters of the states. Striking down an unenforced, anti-
contraceptive law in one out of fifty states is totally different
from striking down the anti-abortion laws of all fifty states. It is
arguable that in 1965 there was an Article V consensus for the
result and the right recognized in Griswold, but no such argu-
ment can be made in defense of Roe v. Wade.*® There was not an
Article V consensus of three-quarters of the States to support
abortion on demand in 1973, nor has there ever been such a
consensus since.’! Roe v. Wade is not deeply rooted in history
and tradition. It is not even deeply rooted in the contemporary
society in which we live. It exists solely as a result of Supreme
Court judicial fiat.

I close with the question we started with: Does the Four-
teenth Amendment empower the Supreme Court to make
transformative social changes at the behest of mobilized social-
interest groups? I think the answer is no. The text of the Four-
teenth Amendment is addressed to the Congress, the President,
the Governors, and the State Legislatures, as well as to the Su-
preme Court. The Amendment mentions no special role for the

26.491 U.S. 110, 125-26 (1989).

27.381 U.S. 479 (1965).

28. 6 F. Cas. 546, 551-52 (C.C.E.D. Pa. 1823) (No. 3230).

29. See Griswold, 381 U.S. at 500 (Harlan, J., concurring in judgment) (relying on
similar analysis by Justice Harlan in dissent in Poe v. Ullman, 367 U.S. 497, 522 et
seq. (1961)).

30. 410 U.S. 113 (1973) (holding unconstitutional the majority of states” laws re-
stricting abortion).

31. See Press Release, Pew Forum on Religious & Pub. Life & Pew Research Ctr.
For the People & the Press, Support for Abortion Slips: Issue Ranks Lower on the
Agenda (Oct. 1, 2009), available at http://pewforum.org/Abortion/Support-for-
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courts.’> Nor would one expect the Framers of an amendment
designed to overturn the Dred Scott?® decision to be big fans of
substantive due process. The only mention in the Fourteenth
Amendment of an enforcement mechanism is the language of
Section Five, which contemplates congressional and not judi-
cial enforcement of the Amendment.3* Legitimate transforma-
tive social change only happens, as it did in 1868 or in 1920,
when two-thirds of both houses of Congress and three-quarters
of the states agree on a textual change. Successful and mobi-
lized social interests like the Jim Crow movement may win
transient doctrinal victories, but those victories are illegitimate
and can thus always be overturned. There is no guarantee,
however, that an Article V majority of the American people or
any majority will always act justly and fairly. Thus, I must
agree that the Fourteenth Amendment does not necessarily
guarantee justice and fairness to all.
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