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Before 1964, the last piece of major federal civil rights legisla-
tion was the Civil Rights Act of 1875.1 This Act prohibited race 
discrimination in public accommodations2 until the Supreme 
Court, unfortunately, held it unconstitutional.3 Thereafter, the 
combination of the Senate filibuster and Southern Democratic 
control of the Senate Judiciary Committee made the enactment 
of further civil rights legislation seemingly impossible. But, 
events such as the assassination of President John F. Kennedy, 
his replacement with President Lyndon B. Johnson, the arrests 
and marches of Dr. Martin Luther King, Jr., and Alabama Sher-
iff Bull Connor’s use of police dogs and fire hoses against civil 
rights marchers—all displayed nightly on national television—
made a federal response finally irresistible. The result was the 
enactment of the Civil Rights Act of 1964,4 our greatest piece of 
civil rights legislation. 

The purpose of the Act was, quite simply, to ratify, effectu-
ate, and extend what Congress and everyone else understood 
to be the principle of Brown v. Board of Education5: the prohibi-
tion of all official race discrimination.6 The meaning of Brown 
might be arguable, but what it was understood to mean at the 
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time is not. Congress understood it to prohibit racial discrimi-
nation—as did everyone else. On the same day that Brown was 
decided, the Court also decided Bolling v. Sharpe.7 Bolling in-
volved segregation in the District of Columbia, and the Court 
decided the case on strictly “no-race-discrimination” grounds.8 
Later cases, however, present an incredible history of judicial 
and administrative abuse of power, perhaps unequaled in the 
history of law—certainly American law. They completely re-
versed the major provisions of the Act so that, instead of pro-
hibiting, they were made to require or permit race discrimina-
tion.9 

The Act has four major sections: Title II, Title IV, Title VI, and 
Title VII.10 Title II prohibits race discrimination by restaurants, 
hotels, and other public accommodations.11 Title IV addresses 
public grade school education.12 Title VI prohibits discrimina-
tion by institutions that receive federal funds,13 and Title VII 
prohibits discrimination in employment.14 Title II is of little 
current interest because it is not in the interest of businesses to 
turn away black customers, and they are glad to be prohibited 
from doing so. Each of the other three Titles, however, soon 
came to be seen by civil rights professionals not as a victory but 
as an obstacle to racial advance.15 

Just as the movement to prohibit racial discrimination began 
with the schools, so did the movement to make racial discrimi-
nation a constitutional requirement. School racial segregation 
came to a quick and complete end as a result of the Act, but 
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school racial separation did not.16 Nonracial neighborhood as-
signment in areas of residential racial concentration resulted in 
racially concentrated schools.17 Civil rights leaders saw this as a 
problem, and the obvious remedy was compulsory integra-
tion.18 This meant a return to racial assignment, this time to in-
crease integration. Brown’s prohibition of race discrimination 
thus quickly went from being a great achievement to being an 
obstacle to be overcome. 

In the 1968 Green v. County School Board of New Kent County 
case, Justice William J. Brennan, Jr., writing for a unanimous 
Supreme Court, decided to make the move from prohibiting 
segregation to requiring integration.19 This move was extraor-
dinarily ambitious and extraordinarily unwise. After fourteen 
years of litigation, the Southern school districts were finally 
brought into compliance with Brown only to be told that Brown 
was no longer the constitutional requirement if insufficient in-
tegration resulted. An openly admitted requirement of racial 
integration of schools, however, was not possible. It would 
have required the Court at least to qualify, if not overrule, 
Brown, and it would also have been applicable to the whole 
country—not just the South. It would have also required the 
Court to explain what compulsory integration was expected to 
accomplish. Justice Brennan cleverly avoided these obstacles by 
simply denying that Green required integration and insisting 
that it required only something quite different: “desegrega-
tion.”20 Thus, instead of contradicting Brown, the Court was ac-
tually, we were told, enforcing Brown by imposing a require-
ment of racial discrimination in the name of enforcing a 
prohibition. Because it was “desegregation,” not integration, it 
would be required, it seemed, only in the South, which, in the 
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opinion of the country, no doubt deserved whatever the Court 
was proposing to do to it. 

The downside of the desegregation rationale for compulsory 
integration, however, is that it is both false and invalid. It is 
false, because the cause of school racial separation is the same 
in the South as in the North—residential patterns, not prior 
segregation.21 It is invalid, because if compulsory integration is 
good policy in the South, there is no reason why it is not good 
policy in the North. As Justice Brennan once candidly ex-
plained, however, honesty, in this regard, was “simp-
ly . . . impractical.”22 Changing the constitutional requirement 
from prohibiting segregation to requiring integration was ex-
actly what Congress feared and meant to preclude in enacting 
Title IV, which could not be more clear. It defines “desegrega-
tion” as the “assignment of students to public 
schools . . . without regard to their race,” and repeats, in an ex-
cess of caution, that it “shall not mean assignment . . . to over-
come racial imbalance.”23 The Court, in an opinion by Chief 
Justice Burger, boldly asserted, however, that Congress meant 
that to apply only to Northern schools.24 

When I was a participant in the busing wars—arguing in 
court and elsewhere against busing for compulsory integra-
tion—someone would invariably later inform me that he had 
found the answer to the busing problem, namely that busing 
was prohibited by the 1964 Civil Rights Act. I would have to 
disappoint him by saying I already knew that. The person 
would incredulously ask: “How, then, can the judges order it?” 
I would respond that American judges are not subject to law—
that they make the law. When other government officials abuse 
their power you go to the judges, but when the judges do so, 
there is nowhere to go. “How then can we stop this insane bus-
ing?” he would ask. My reply was that we cannot, that we 
must protest only to register our protest. 

If you have any doubt about the power of federal judges, 
consider that a federal district judge in Kansas City could order 
the State of Missouri to spend $2 billion to attempt to lure 
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white students back to Kansas City schools.25 These orders 
were totally futile and senseless. They did not aid education. 
They did not aid integration. But they were nonetheless 
obeyed.26 How high would they have had to go—$10 billion? 
$100 billion?—before they would encounter resistance?  

What the Supreme Court did to Title IV in Green and Swann, 
it then did to Title VII in Griggs v. Duke Power27 in 1971. A unan-
imous Court, in an opinion again by Chief Justice Burger, con-
verted Title VII’s requirement that employers make employ-
ment decisions without regard to race into a requirement that 
they make no employment decisions without regard to race.28 
Chief Justice Burger explained that when Congress prohibited 
employers from racially discriminating, it meant also to prohib-
it them from preferring high school graduates to high school 
dropouts, and persons without a criminal record to persons 
with a criminal record if the result is to disproportionately dis-
qualify blacks, unless the employer shows that the preference is 
a “business necessity.”29 The Chief Justice neglected to cite the 
congressional record in support of his assertion—which, of 
course, is a complete fabrication. The congressional record 
could not be clearer that Congress explicitly meant to preclude 
that result.30 This was not a mistake by Burger and the Justices 
who joined the unanimous opinion. It was a deliberate false-
hood. In United Steelworkers of America v. Weber,31 the Court, in 
an opinion by Justice Brennan, made it explicit that Title VII 
does not prohibit discrimination against whites.32 
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Finally, in the 1978 case Regents of the University of California v. 
Bakke,33 the Court did to Title VI what it did in Green to Title IV 
and in Griggs to Title VII. Title VI prohibits race discrimination 
by any institution that receives federal funds.34 The University of 
California at Davis School of Medicine received federal funds 
and was racially discriminating.35 There could be no doubt that 
this was a violation of Title VI, but only four Justices were will-
ing to decide the case in good faith.36 The statutory violation be-
ing clear, they correctly pointed out in an opinion by Justice Ste-
vens, there was no need to consider any constitutional 
question.37 Four other Justices, however, led by Justice Brennan, 
found Title VI’s prohibition of race discrimination to be “cryp-
tic.”38 The ninth Justice—Justice Lewis Powell—found it to be, 
on the contrary, “majestic.”39 For these five Justices, Title IV did 
not mean what it said. Following the theory that a falsehood 
gains credibility by being stated boldly, Justice Powell found it 
useful to insist not merely that the Title did not mean what it 
said, but that the contrary meaning was “the clear legislative in-
tent,”40 despite four Justices’ insistence on the opposite.41 

Regarding the constitutional question, the “Brennan four” 
took the position that discrimination in favor of blacks should 
not be subject to “strict scrutiny” and was therefore permissible 
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as a “remedy” for “societal discrimination.”42 Justice Powell, 
however, insisted that all race discrimination is subject to strict 
scrutiny and that “societal discrimination” is too vague a con-
cept to be a compelling interest.43 He naively believed, howev-
er, that Harvard had found the answer: race discrimination is 
permissible in higher education to achieve a racially diverse 
student body.44 Harvard argued that because it could prefer a 
student from Montana to just another student from New York, 
there was no reason why it could not prefer a black student to a 
white student.45 Harvard had apparently never heard of the 
Fourteenth Amendment.  

The 2003 Grutter v. Bollinger46 decision, written by Justice San-
dra Day O’Connor, raised Justice Powell’s one-man idiosyncrasy 
to the status of a majority opinion.47 That is how, although few 
people believe it, diversity became a compelling interest. None 
of the arguments for affirmative action before Bakke included 
anything about diversity. There is little disagreement that some-
one who has overcome difficulties should be given a break, but 
the problem with using socioeconomic status as a proxy for race 
is that although blacks are disproportionately of low socioeco-
nomic status, the number of low-status white applicants is much 
larger. Thus, assisting those who have overcome such difficulties 
does not achieve the goal of affirmative action programs, which 
is simply to enroll more black students. 

If the egregious abuses of power characteristics of this area of 
law had been committed by elected officials rather than by Su-
preme Court Justices, they would have been subject to censure 
and sanction from which the Supreme Court Justices are im-
mune. Impeachment, which Hamilton saw as a “complete se-
curity”48 against judicial misbehavior, turned out to be, as Jef-
ferson said, “not even a scarecrow.”49 The Justices’ actions 
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exemplify Lord Acton’s dictum about the corrupting effects of 
uncontrolled power.50 As the government officials least subject 
to popular or political control, and as lawyers skilled in the 
manipulation of language to achieve desired results, it is hard-
ly surprising that they are the least to be trusted and most to be 
feared of all political officials. 

Our current system amounts to rule by judges, despite the 
constitutional guarantee of a republican form of government.51 
The Guarantee Clause provides for lawmaking by elected rep-
resentatives—that is, the right of the people of Texas, for ex-
ample, to determine through their elected representatives Tex-
as’s policy on abortion, capital punishment, prayer in the 
schools, sodomy, pornography, term limits, flag burning, and 
so on. But under our current system, these policies are not 
made by the people of Texas. They have been made for all 
Americans by the Supreme Court. President Obama contends 
that the people of California should not determine whether 
same-sex marriage should be permitted within their state but 
should leave it to the Court.52  

Justice Anthony Kennedy—who, as a practical matter, has 
the final word on social policy—performs for us the function 
the Ayatollah performs in Iran. Congress cannot regulate cor-
porate campaign contributions,53 the states cannot put term 
limits on their federal representatives,54 and we have a constitu-
tional right to own a gun,55 for examples, only because Kenne-
dy voted that way. This is a far cry from the system of govern-
ment the Founders thought they were creating. Benjamin 
Franklin legendarily responded to the question: “Well, Doctor 
what have we got a republic or a monarchy?”, by saying: “A 
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republic . . . if you can keep it.”56 Today, I am afraid that we 
have to admit that we have not kept it. 

We rightly protest that our rights have been taken from us by 
the federal government, but the primary culprit is the Supreme 
Court, not Congress. To complain of alleged abuses of power 
by Congress, whose members we vote into and can vote out of 
office, and to accept the much greater and more serious abuses 
of power by Supreme Court Justices, whose members are une-
lected, life-tenured, and unremovable, is to strain at the gnat 
and swallow the camel. To fail not only to protest the Justices’ 
usurpation of legislative power, but also to plead with them to 
protect us from Congress is to sharpen our executioner’s axe. 
We do not need the Court to protect us from Congress; we 
need Congress to protect us from the Court. 
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