
 

ECONOMIC LIBERTY AND CRIMINAL JUSTICE 

BETH A. COLGAN* 

Thank you for having me. I’m going to be talking about non-
forfeiture economic sanctions and just to make sure we are all 
on the same page, I am going to give a quick overview of the 
basic types of economic sanctions that are most prevalently 
used around the country. 

So, obviously, a statutory fine is the most common type of 
economic sanction,1 although we also have what are called sur-
charges in many jurisdictions.2 Surcharges are essentially fines 
on top of fines that are typically targeted at particular funds.3 
For example, if you are ticketed for a traffic violation, you 
might pay a surcharge to fund night court, to fund teen court, 
or to fund public services like public parks.4 Often, a surcharge 
funds things that have literally nothing to do with the criminal 
justice system. 

In addition to those fines and surcharges, there is a common 
use of administrative fees, sometimes called user fees.5 For ex-
ample, you might have to pay more if you opt for a jury trial,6 
you might have to pay for the cost of your pretrial incarcera-
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tion, or you might have to pay for your post-conviction incar-
ceration.7 You might have to pay for things like—and this one 
usually surprises people—the cost of the public defender you 
only qualify for because you are too indigent to pay.8 As a re-
sult, these fees get tacked on and add up, and at times can sur-
pass the amount of the fine in question.9 

Another type of economic sanction that is in use in some but 
not all cases is victim restitution,10 which has a very different 
purpose that creates some interesting policy and constitutional 
questions that I’m happy to talk about. 

Taken together, those are the general forms of economic 
sanctions we use. And we use them at all levels of cases, from 
traffic and low-level ordinance violations all the way up to the 
most serious of felonies. And we use them in juvenile courts as 
a form of punishment as well.11 

What happens if you cannot pay economic sanctions? For 
those who cannot pay immediately, the consequences can re-
sult in more debt. Oftentimes you have to pay collections costs 
and interest costs, and in many jurisdictions you have to pay a 
fee to be set up on a payment plan.12 There can be additional 
fees if you cannot pay in the form that is preferred. If you are 
late on a payment, the fees may be so high that it effectively 
doubles the principal at stake.13 There are also other sanctions 
that can occur if you are unable to pay immediately. Your pro-
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bation and parole might be extended14 and therefore the fees 
accompanying being on probation and parole increase as well. 
You may lose your driver’s license in many states,15 which has 
serious repercussions for people’s financial well-being.16 In 
some places, if you have been disenfranchised because of the 
nature of the conviction, the inability to vote is extended be-
cause you cannot pay.17 In many places, the response to non-
payment is incarceration.18 

Now, all of those responses are arguably, and in some cases 
flatly, unconstitutional,19 but they are very prevalent across the 
United States. 

The reality is that many people cannot pay. To give you a pic-
ture of what we are talking about here, the 2017 Supplemental 
Poverty Measure showed that fourteen percent of people in the 
United States are living below the federal poverty line.20 Even if 
they are earning minimum wage, in most states the minimum 
wage rate is so low that even adjusted for the earned income 
tax credit, a family of three would be unable to meet their basic 
needs.21 What we know from the Federal Reserve’s Report on 
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2019); CAL. PENAL CODE § 1203.2(a) (Supp. 2020); COLO. REV. STAT. ANN. § 18-1.3-
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2017, at 1–2 (2018), https://www.census.gov/content/dam/Census/library/
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 21. David Cooper, The Minimum Wage Used To Be Enough To Keep Workers Out Of 
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the Economic Well-Being of U.S. Households in 2017 is that 
about a quarter of adults cannot pay their monthly bills, so 
they are skipping things like basic necessities, food, housing, 
hygiene, etc.22 About a quarter are skipping necessary medical 
needs, so they are not able to access medication or other types 
of care.23 Nearly half of adults in the United States—four out of 
ten—would be unable to pay an unexpected $400 expense 
without having to either sell off personal property or take out 
loans.24 Because nine million households in the United States 
are unbanked,25 that means going to more expensive options like 
payday loans.26 If you cannot pay, you end up in a Kafkaesque 
position—costs continue to stack up pushing you further into a 
hole and the cycle of not being able to pay and the risks that 
creates continues on. 

This is particularly difficult for people with felony convic-
tions or who are returning from periods of incarceration.27 
Now, why might that be? You heard in the last panel a little bit 
about occupational licensing restrictions.28 In many states, one 
of the collateral consequences of a conviction is restrictions on 
occupational licensing.29 For instance, you might not be able to 
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get a driver’s license that allows you to operate commercial ve-
hicles,30 you might not be able to become a barber,31 and you 
might not be able to engage in all sorts of occupations that have 
literally nothing to do with the crime of conviction.32 In many 
jurisdictions, that marginalization continues until you complete 
your sentence. Therefore, if you can’t complete probation and 
parole because you can’t pay off the economic sanctions that 
are a condition of your probation and parole, you are still ex-
cluded from the economy.33 

Of course, there are also other limitations on occupations for 
people coming out of incarceration, including straightforward 
employer reluctance to hire.34 But also employer reluctance 
may be in part because in many states, one of the collection 
mechanisms is garnishment, which creates another hurdle be-
cause employers have to deal with the administrative hassle of 
garnishment processes.35 Of course, this is particularly bad for 
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people of color who are more likely to be returning to commu-
nities with stagnant economies.36 

There are strong arguments that the imposition of unman-
ageable criminal debt is incompatible with criminal justice 
goals in the United States. One of the main goals of criminal 
justice is equality in sentencing.37 But one of the things we 
know is that in the context of economic sanctions, we’re effec-
tively punishing not just the individual who committed the of-
fense, but the entire family. It is often family members who are 
paying the debt rather than the person who was incarcerated.38 
If you are incarcerated, if you are lucky enough to be able to 
get a job in prison—which is not true for most people—your 
wages could be cents per hour.39 That’s not going to make 
much of a dent in these kinds of bills, and so families end up 
paying. It’s not obvious that we’re getting to the criminal jus-
tice goal that people convicted of the same offense should be 
treated equally if people who haven’t been convicted at all are 
paying. 

Another criminal justice goal is deterrence. There are some 
studies that investigate the effect of recidivism with respect to 
the use of fines. As a general matter, what we see is that this 
research indicates that the imposition of higher rates of economic 
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sanctions or imposition of sanctions beyond a manageable 
amount leads to recidivism.40 That result is found in studies that 
aren’t attending to just unmanageable sanctions, but the use of 
economic sanctions overall. For example, a recent study analyz-
ing the use of economic sanctions in juvenile court found that 
both imposing restitution and increasing the overall sanction 
amounts contributed to recidivism.41 The study also found that 
the continuation of the debt beyond the scope of the juvenile 
court—because in many jurisdictions the debt rolls over into 
adulthood even if you can otherwise not be under juvenile 
court jurisdiction—significantly contributed to later recidivism.42 

A few additional recent studies, based on self-reporting, fo-
cus on people with unmanageable criminal debt. What these 
studies show is that a significant percentage of people are en-
gaging in criminal activity for the specific purpose of paying 
past criminal debt.43 This usually involves crimes like drug 
sales, prostitution, and theft.44 It is not unsurprising that, in 
many cases, unmanageable criminal debt is criminogenic be-
cause of the consequences I was talking about earlier.45 It 
makes it less likely that you’re going to have a driver’s license 
that allows you to drive to work, it makes it less likely you’ll be 
employed, it makes it less likely that you’ll have housing, and it 

                                                                                                                               
 40. See COLGAN, supra note 27, at 9–11 (summarizing research on the implica-
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Drawing Blood from Stones: Legal Debt and Social Inequality in the Contemporary United 
States, 115 AM. J. SOC. 1753, 1785 (2010). 
 44. ALA. APPLESEED CTR. FOR LAW & JUSTICE ET AL., supra note 43, at 31. 
 45. See supra notes 12–18 and accompanying text. 
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even interrupts family connections. That is all criminogenic; stud-
ies routinely tie those circumstances to increased recidivism.46 

One note of caution about relying on deterrence is that, as a 
theory, deterrence depends on the concept that people are 
making a choice about whether or not to behave within the 
confines of the law. But many of the offenses that we are talking 
about here are crimes of poverty.47 A common punitive re-
sponse, for instance, to people who are sleeping outdoors be-
cause they’re homeless, and therefore are convicted of trespass 
is a fine. The idea that that person had the choice not to engage 
in the criminal activity is illusory. 

This undermining of deterrence and all of these other prob-
lems I’ve discussed create a massive problem with respect to 
system legitimacy.48 This, of course, blew up in the public con-
sciousness after Ferguson,49 but the idea that there are municipal 
and county and state governments that prize revenue generation 
over fairness in the criminal justice system has legitimacy con-
sequences, both for people who are criminal justice involved 
and the broader community.50 Perhaps unsurprisingly, then, 
we’ve seen a bipartisan pushback to these kinds of practices.51 

                                                                                                                               
 46. See JOCELYN FONTAINE & JENNIFER BIESS, URBAN INST., HOUSING AS A PLAT-
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At the same time, we’re seeing that many municipalities and 
even state governments are dependent on these economic sanc-
tions for funding all kinds of public services.52 Interestingly, 
even cities that are not particularly dependent—in other words, 
that the money generated does not make up a significant part 
of their budget—heavily employ economic sanctions. One recent 
study has shown that the use of economic sanctions increases 
along with the percentage of the community that’s African 
American.53 

What about outside of the criminal justice system? What are 
the consequences of these practices? Well, as I mentioned, 
there’s decreased economic stability for both debtors and their 
families.54 There have been, for instance, studies that suggest 
that these practices result in decreased child support pay-
ments.55 There is also a recent study in Alabama that showed 
that eighty-three percent of the respondents had to skip basic 
needs for themselves and their families.56 All of this, of course, 
affects credit records, which, in turn, makes it harder to find 
stable housing and employment, trapping people and their 
families in a cycle of punishment and poverty.57 

There are all of these problems with this system, and so we 
need to think about solutions and I’m going to throw a handful 
of both policy and constitutional law issues out, and if you 
want to talk about these things in Q and A, I’m happy to do so. 
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 52. See, e.g., Mike Maciag, Addicted to Fines: Small towns in much of the country are 
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 55. See RACHEL L. MCLEAN & MICHAEL D. THOMPSON, COUNCIL OF STATE 

GOV’TS JUSTICE CTR., REPAYING DEBTS 2 (2007), https://csgjusticecenter.org/wp-
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RJWG]; see also Tonya L. Brito, Fathers Behind Bars: Rethinking Child Support Policy 
Toward Low-Income Noncustodial Fathers and Their Families, 15 J. GENDER RACE & 
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The first one I think you’re going to love and it’s raise taxes.58 
Now, I know, I know, you’ve let a progressive into the room, 
and this is what happens. Okay, so here’s the deal: we have 
grossly underfunded our court systems, our law enforcement, 
our prosecutors, and especially our public defenders over 
time.59 That has real consequences including that there are no 
attorneys in the room to make the kinds of constitutional ar-
guments I’m going to talk about in a moment.60 Now, one way 
to begin fixing these problems is to raise taxes—that’s just the 
honest answer. And keep in mind, these economic sanctions are 
regressive taxes.61 

Of course, if fewer things were crimes, then we would have 
fewer expenses related to collections of criminal debt, incarcer-
ation, probation, and parole. So another potential reform is le-
galization. And I’m not just talking about marijuana; there are 
all sorts of crimes on the books that are arguably more about 
social control than public safety.62 We have to talk about that. 

                                                                                                                               
 58. E.g., Lisa Foster & Joanna Weiss, Opinion, American Courts should not be 
turned into revenue machines, HILL (June 8, 2018), https://thehill.com/opinion/
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[https://perma.cc/T2AB-J5S8] (explaining how fines and fees damage public safety 
and harm low-income communities of color, and suggesting that New York 
should raise taxes on all citizens and eliminate fines and fees). 
 59. See John Schwartz, Critics Say Budget Cuts for Courts Risk Rights, N.Y. TIMES, 
Nov. 27, 2011, at 18; see also Maura Dolan & Victoria Kim, Budget cuts to worsen 
court delays; Extended waits for suits to reach court, longer custody fights and lengthy 
traffic ticket battles are seen, L.A. TIMES, July 20, 2011, at A1. 
 60. See infra notes 72–80 and accompanying text. 
 61. See COUNCIL OF ECON. ADVISORS, FINES, FEES, AND BAIL: PAYMENTS IN THE 
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(2015), https://obamawhitehouse.archives.gov/sites/default/files/page/files/1215_
cea_fine_fee_bail_issue_brief.pdf [https://perma.cc/LRP7-FCSZ]. 
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PARTMENT 62–78 (2015), https://www.justice.gov/sites/default/files/opa/press-
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perma.cc/C3RK-YVYR] (describing law enforcement targeting of African Americans 
through the use of offenses such as “Manner of Walking in Roadway” and failure 
to comply); Coty R. Miller & Nuria Haltiwanger, Prostitution and the Legaliza-
tion/Decriminalization Debate, 5 GEO. J. GENDER & L. 207, 229 (2004) (discussing the 
status of the law regarding the sex trade in various states and examining the on-
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We need to talk about graduating economic sanctions ac-
cording to ability to pay.63 Now, this is something that’s in-
creasingly used.64 I’m happy to talk about institutional design,65 
but it’s something that people on the right are really getting be-
hind. So, the American Legislative Exchange Council (ALEC), 
for example, passed a resolution not long ago calling for this 
policy response.66 

We can talk about things like reforming collateral conse-
quences, including through strict limitations on occupational 
and driver’s license restrictions that I was talking about earlier.67 

We need to have a conversation about the scope of probation 
and parole. In the last panel, the panelists were talking about 
arbitrary bureaucracy.68 If you want arbitrary bureaucracy, you 
should look at the way probation and parole are managed in 
the United States.69 If any of you are looking for a law review 
comment to write, present a conservative approach to reform-
ing that practice. That would be incredible. 

                                                                                                                               
 63. See generally Colgan, Graduating Economic Sanctions, supra note 51 (exploring 
institutional design of a system of graduating economic sanctions). For a discus-
sion of the difficulties of designing a system for graduation to avoid racial injus-
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CHANGE 175 (2019). 
 64. See, e.g., TEX. CODE CRIM. PROC. ANN. art. 42.15 (West 2018); Can’t Afford to 
Pay, SUPERIOR CT. CAL. COUNTY S.F., https://www.sfsuperiorcourt.org/divisions/
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 65. See Colgan, Graduating Economic Sanctions, supra note 51, at 73–103 (discuss-
ing key institutional design concerns including artificial inflation, consideration of 
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fines-and-fees [https://perma.cc/DVR9-LRA9] (“Therefore Be It Resolved that 
when imposing fines and fees the offender’s ability to pay should be taken into 
account as one factor . . . .” (emphasis omitted)). 
 67. See supra notes 12–18 and accompanying text. 
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 69. See Confined and Costly: How Supervision Violations Are Filling Prisons and Bur-
dening Budgets, COUNCIL ST. GOV’TS JUST. CTR., https://csgjusticecenter.org/
confinedandcostly/ [https://perma.cc/4TP4-57LB] (last visited Sept. 16, 2019); 
Statement on the Future of Community Corrections, COLUM. JUST. LAB (May 17, 2018), 
https://justicelab.columbia.edu/statement-future-community-corrections [https://
perma.cc/WDF8-GCZ3]. 
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We also need to talk about alternative methods of respond-
ing to what are now criminal justice issues.70 We don’t have to 
incarcerate everyone, we don’t have to put everyone on proba-
tion and parole, and we don’t have to fine people into poverty. 
There are alternative responses, and I’m happy to talk about 
some examples of that in Q and A. 

Now, one of the problems here is because of the economic 
dependence that many lawmakers have on these practices, they 
may not be willing to move forward without a push and so 
that’s where constitutional litigation can come in.71 I’m just going 
to tell you about, without detail, four quick arguments you 
could make that, again, I’m happy to talk about in the Q and A. 

One claim is based on a series of due process cases dating 
back to the 1920s that say that it is a violation of due process for 
the judge that is imposing the economic sanction to have a con-
flict of interest.72 In other words, where judges are dependent 
either for their own purposes—their own salary—or to fund 
the courts generally. That’s what’s happening in many of these 
jurisdictions. 

There’s also a longstanding case from the 1980s, Bearden v. 
Georgia,73 which is a combined equal protection and due pro-
cess case that makes it flatly unconstitutional to incarcerate 
someone for nonpayment when they have no ability to pay un-
less there is no other way for the state to satisfy its penal inter-
est.74 That is a high bar, so in nearly all cases, if we’re revoking 
or extending the terms of probation or parole or incarcerating 
someone for nonpayment, that is just unconstitutional.75 

There are also Excessive Fines Clause arguments,76 which 
would be arguments made at sentencing. I’m sure you all saw 
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about Timbs v. Indiana,77 where the Excessive Fines Clause was 
just incorporated against the states thanks to the good work of 
the Institute for Justice.78 There are all sorts of issues there in-
cluding that the states are now trying to reverse progress made 
under the Excessive Fines Clause regarding civil asset forfei-
ture. But there are also other questions, such as does ability to 
pay matter for the excessiveness inquiry. Again, I’m happy to 
talk about those things. 

All of this really also comes down to the right to counsel, 
which is currently under attack by some of the Justices on the 
Supreme Court.79 The Sixth Amendment right to counsel does 
not apply if only fines or forfeitures are at issue.80 That doesn’t 
mean that the right couldn’t be extended. But if there’s no at-
torney in the room to preserve issues for appeal, that question 
or any other constitutional issue doesn’t get to the Supreme 
Court, and so that’s a real problem here. 

The last thing I’ll say is the Constitution is a floor and not a 
ceiling. One of the things that we’ve seen in a lot of conserva-
tive states recently is a push for statutory right to counsel, as 
opposed to a constitutional right to counsel,81 in order to make 
sure that these kinds of claims can be preserved and that peo-
ple are treated fairly in the system. Some conservative law-
makers are taking the lead on that, and I hope to see that work 
extend further. 

I’ll end there. 
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