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MISCONSTRUING THE ELECTORAL COUNT ACT:
A RESPONSE TO EVAN A. DAVIS AND DAVID M. SCHULTE

SETH BARRETT TILLMAN"

In an article appearing on The Hill,* Evan A. Davis and David M. Schulte put forward the
position that president-elect Trump is barred by Section 3 of the Fourteenth Amendment from
becoming President. Or, to put it more plainly, in spite of the Supreme Court’s decision in
Trump v. Anderson,? Congress is free to ignore the Court’s decision and to determine that
Trump was and remains disqualified. In those circumstances, the vote of presidential electors
cast for Trump was a nullity. Given that the only remaining and otherwise lawful votes cast
by presidential electors were cast for Vice President Kamala Harris, it is Harris who prevailed
in the election, and she should be seated under the rules of the Electoral Count Act (1887) (as
amended through 2022).3

Davis and Schulte explain:

A vote for a candidate disqualified by the Constitution is plainly in accordance with the normal
use of words “not regularly given” [in the Electoral Count Act]. Disqualification for engaging
in insurrection is no different from disqualification based on other constitutional requirements
such as age, citizenship from birth and 14 years’ residency in the United States.

To make an objection under the Count Act requires a petition signed by 20 percent of the
members of each House. If the objection is sustained by majority vote in each house, the vote
is not counted and the number of votes required to be elected is reduced by the number of

disqualified votes. If all votes for Trump were not counted, Kamala Harris would be elected president.4

Simply put, Davis and Schulte’s analysis is not correct.

Challenges under the Electoral Count Act come in two varieties: Type-I and Type-II
challenges. Generally speaking, Type-I challenges are allegations of pre-appointment illegality
involving presidential electors, 3 U.S.C. §15(d)(2)(B)(ii)(I), and Type-II challenges are
allegations of post-appointment illegality involving presidential electors, 3 U.S.C.
§ 15(d)(2)(B)(ii)(II).> Again, generally speaking, a Type-I challenge involves an allegation that
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a purported presidential elector was not lawfully appointed or “certified.”® By contrast, a
Type-II challenge involves an allegation that an elector’s “vote” was not “regularly given.””

The Constitution requires that a prevailing candidate for President in the Electoral College
has a majority vote of all “appointed” electors.® Where the two Houses of Congress under the
Electoral Count Act nullify a state’s slate of electors based on a Type-I challenge, there is a
two-fold effect. First, the votes cast by those presidential electors are not counted. Second, the
denominator, that is, the number of electors considered lawfully “appointed,” is reduced by
the number of electors which were rejected.” But Type-II challenges are different. In a Type-II
challenge, involving post-appointment illegality, where the challenge is upheld, the votes cast
by those presidential electors are not counted, but the denominator is not reduced precisely
because there was no challenge to the elector’s or the electors” appointments.1°

Davis and Schulte argue that Congress should adopt the position that the presidential
electors’” votes for Trump were not “regularly given.” Of course, that is strictly a Type-II
challenge, which leaves the denominator unaffected. Were every Trump elector thrown out
by the Joint Session of Congress, then the final electoral vote would be Trump-0 to Harris-226
with 538 lawfully “appointed” electors. Because Harris would still lack a majority of all
lawfully “appointed” electors, that is, she would still lack 270 of 538 lawfully “appointed”
electors, no President would be elected by the presidential electors. In those circumstances,
the process for electing the President would fall to the House, where the election would be
held under constitutional and other elections provisions unique to House contingency
elections for the President.!! In the soon to be seated 119th Congress, the Republicans will
have a (narrow) majority of all House seats, and the Republicans will have a majority (that is
29) of 50 state House delegations,'? and, in all likelihood, the Republicans will elect the
Speaker—and so, the Republicans will control the floor during all House proceedings to elect
the President. Sooner or later, a Republican House, with a Republican Speaker, will elect a
Republican President—the Republican majority will certainly not elect Harris.

This result is hardly surprising. A recurring fact pattern in electoral politics is that the
prevailing candidate dies or is otherwise determined ineligible. Under the English Rule, in
certain circumstances, the next placed candidate carries the election.’® Not so here. Under the
traditional American Rule, on such facts, the runner-up is not declared the winner. Rather, the
election has failed to produce a winner, and a vacancy is declared. This has been the majority,
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if not the universal rule across U.S. jurisdictions since the Founding Era.’* Why would the
presidency be any different?

Were Davis and Schulte’s advice heeded, Harris would not become President. Their
advice, at most, will only delay the Republicans from holding the presidency.
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