WOMEN’S RIGHTS AND SOCIAL WRONGS

DEBORAH L. RHODE*

As I was contemplating how best to introduce this presenta-
tion, the Federalist Society Symposium brochure arrived in the
mail and happily supplied an opening theme. Under the head-
ing “Participants Include” were thirteen men and one woman.
Since I had been asked to address the question of civil rights
from a “woman’s point of view,” it struck me that women’s
problems with rights parallel women’s problems with that list.
Neither adequately reflects our experience.

The reasons for the continued marginalization of women’s
interests have to do with a deeper difficulty, which I have else-
where labeled the ‘“no-problem problem.”! A central stum-
bling block in our struggle for gender equality is the perception
that the struggle is no longer necessary. Over the past quarter
century, the growth in antidiscrimination initiatives, coupled
with the gradual erosion in traditional gender roles, has en-
couraged the illusion that equality for women has been
achieved. Whatever sex-linked differences remain have been at-
tributed to women’s “different voice” and different choices.?
Particularly among conservative constituencies, the prevailing
wisdom is that gender inequality is either not a serious problem
or is not their problem. These comments seek to reformulate
that perception as the problem.

From the standpoint of women, the current legal landscape
is marked by formal rights and social wrongs. Despite recent
progress, the sexes have attained equality more in legal status
than in daily experience. Women are still dramatically under-
represented in the highest positions of social, economic, and
political power and dramatically overrepresented in the lowest
positions. Over eighty-five percent of all elective office holders
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are male, and about two-thirds of indigent adults are female.®
Whatever our achievements in expanding women’s access to
traditional male roles, we have been less effective in encourag-
ing men to assume traditional female roles. Women continue
to shoulder a highly disproportionate share of responsibilities
in the home and to pay a price for that burden in the world
outside.? On the average, a black female college graduate earns
no more than a white male high school dropout.® Sexual vio-
lence remains common, and reproductive freedom is by no
means secure.® There is, in short, room for improvement.

The inadequacies of civil rights law with respect to gender
equality Have several dimensions, including (1) the indetermi-
nacy of formal entitlements; (2) the barriers to their exercise;
and (3) the limitations upon their scope. Or, to put the point
more simply, we cannot pin down the content of rights, but
whatever they are, women do not have enough of them.

The indeterminacy critique has been developed at length by
feminist and critical legal studies scholars and need:s little elab:
oration here.” In essence, the difficulty is that rights do not re-
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solve conflict; they only restate it in somewhat abstract and
conclusory form.® The danger is that mandates of formal equal-
ity can mask substantive inequalities. So, too, battles over
rights may divert effort from the struggle necessary to give
them content.

For example, in the wake of no-fault divorce reform, consid-
erable dispute centered on whether divorcing spouses should
be entitled to an equal, or an equitable, division of marital
property.® In principle, either formulation was defensible; in
practice, neither has been. Divorced wives have ended with a
far greater share of caretaking responsibilities and far fewer re-
sources to fulfill them. In the aftermath of most divorces, the
husband’s income substantially rises, while the wife’s income
substantially declines.'® In their interpretation of abstract legal
mandates, decisionmakers have been insensitive to the perma-
nent economic sacrifices that many homemakers have made.

Similar problems arise in other substantive areas of the law.
Over the past two decades, women have won the right to be
free from sexual harassment and domestic violence, but the
scope of protection has remained open to dispute. Courts have
trivialized harassing behavior as “dalliance[s],”!! or “flirta-
tion.”!2 One trial judge expressed a common attitude with un-
common candor: “So, we will have to hear [your complaint],
but the court doesn’t think too much of it.”’!? Spousal assaults,
euphemistically characterized as “domestic disturbances,” have
been treated as if everyone should simply “kiss and make up
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and get out of court.”'* Seriously battered women are advised
to “just leave,” but are denied the physical protection and eco- .
nomic assistance that would make departure possible.'® In a re-
cent Massachusetts case, the trial judge dismissed charges of
brutality with the observation that if the parties wanted to
“gnaw on each other, fine,” but they were not to do it at tax-
payer’s expense. Three months later, the wife was dead and the
husband awaiting trial for murder, also at taxpayer’s expense.'®
Such examples highlight the gap between women’s rights and
women’s experience.

This gap reflects a related limitation in contemporary civil
rights:-The price for their exercise is often prohibitive. In many
areas of special concern to women, current procedures victim-
ize the victim. In harassment cases, for example, a plaintiff’s
“sexually provocative” dress or language has been considered
relevant in determining whether a defendant’s conduct is cul-
pable.!” Despite the passage of legislation protecting privacy
rights of rape victims, intrusive procedures remain common.
Disclosure of a complainant’s sexual history is frequently per-
mitted under statutory exceptions or pretrial rules.!® Similarly,
in many employment discrimination cases, plaintiffs must put
their character as well as capabilities at issue. The risks of ad-
verse disclosures, collegial resentment, and vocational black-
listing often deter litigation.'® Allowing defendants to place
victims’ conduct on trial means that women must intensify their
injuries to remedy them. All too often, even if the plaintiff wins,
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she loses. Given evidentiary hurdles, as well as the financial and
psychological costs of litigation, many gender-related abuses
will remain unchanged and unchallenged.?®

These barriers are compounded by the inequitable distribu-
tion of legal services and the limitations attached to many for-
mal entitlements. The United States spends more on legal
services per capita than any other nation but substantially less
on civil legal aid programs than other countries with compara-
ble legal systems.?! As a consequence, rights are often accessi-
ble only to individuals who can afford to exercise them.
Reproductive rights represent a case in point. Limitations on
access to birth control, such as funding prohibitions, coerce
childbirth by those least able to afford the consequences.??

The restrictions on access to abortions are emblematic of a
further inadequacy in the contemporary rights agenda: its lim-

20. For example, most studies suggest that rape is the most underreported of all
violent crimes, and that the likelihood of a reported incident ending in conviction is
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Estrich, Rape, 95 YaLe L.J. 1087, 1163-66, 1167-72 (1986); Johnson, On the Prevalence of
Rape in the United States, 6 SiGNs 136, 145-47 (1980); Gavin & Polk, Attrition in Case
Processing, Is Rape Unique?, 20 J. REs. in CRIME & DELING. 126 (1983). For documenta-
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Symbol: An Essay on Sexual Violence and Racism, 42 Miami L. Rev. 75 (1987).
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Lovora L. Rev. 341, 357-59 (1985). This disparity in commitment of societal resources
contributes to a system in which the “haves” repeatedly come out ahead. See Galanter,
Why the “Haves" Come Out Ahead: Speculations on the Limits of Legal Change, 9 Law & Soc.
REv. 95 (1974).
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which severely limits use of federal Medicaid funds to reimburse costs of abortions);
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ited scope. The Supreme Court, for example, has upheld denial
of abortion funding on the ground that

[a]lthough government may not place obstacles in the path
of a woman’s exercise of her freedom of [reproductive]
choice, it need not remove those not of its own creation . . ..
The financial constraints that restrict an indigent woman’s
ability to enjoy the full range of constitutionally protected
freedom of choice are the product not of §ovemmental re-
strictions . . . but rather of her indigency.?

Yet to suggest that the state has played no role in creating eco-
nomic constraints on choice is to reveal an extraordinary de-
gree of myopia. As conservative audiences are particularly
aware, government policies regarding welfare, education, em-
ployment, taxes, and related issues have an obvious impact on
income distribution. Moreover, the usual justification for gov-
ernment’s failure to provide assistance, conserving scarce re-
sources, is inapplicable. Federal funds for indigents remain
available to subsidize childbirth, which generally costs about
ten times more than an abortion.?* The net effect of such deci-
sions has been, in Professor Catharine MacKinnon’s phrase,
that “women with privileges get rights.”?%

Moreover, many women lack the rights they need in order to
exercise the rights they have. Obvious gaps in contemporary
policy include the absence of adequate birth control, child care,
parental leave, medical services, educational and vocational
assistance, child support, housing, and battered women’s pro-
grams. In a culture where rights have been defined primarily as
“freedoms from” rather than “freedoms to,” a wide disparity
remains between our rhetorical and financial commitments to
gender equality. Of course, talk is cheap, and welfare programs
are not. But neither can we insure women’s full participation in
public life without fundamental changes in legal premises and
cultural priorities.

Let me close with a final example. Despite a quarter century’s
experience with equal opportunity legislation, the one-third

23. Harris, 448 U.S. at 316.

24. See Harris, 448 U.S. at 348 (Blackmun, J., dissenting); Maker, 432 U.S. at 463
(Blackmun, J., dissenting); F. JarFE, B. LINDHEIM & P. LEE, ABORTION POLITICS: PRIVATE
MoraLiTy AND PuBLIC Poricy 143-47 (1981); Perry, Why the Supreme Court Was Plainly
Wrong in the Hyde Amendment Case: A Brief Comment on Harris v. McRae, 32 Stan. L, Rev,
1113, 1124 (1980).

25. MacKinnon, Roe v. Wade: 4 Study in Male Ideology, in ABORTION: MORAL AND
LEGAL PerspPECTIVEs 45, 52 (J. Garfield & P. Hennessey eds. 1984).
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pay gap between full-time male and female workers has not
changed. Nor have women reached positions of the greatest
social, political, and economic influence. Women now consti-
tute over forty percent of new entrants in law and management,
but only about two percent of corporate executives and six per-
cent of partners in major law firms.?® Underrepresentation of
women of color is even more pronounced.

Most studies find that objective factors such as education and
experience explain only half of these disparities. For some
managerial positions, the same resumes or scholarly and artis-
tic achievements are rated lower when they belong to a woman
rather than to a man.?” Because research on racial bias reflects
similar patterns, women of color face additional obstacles.?® At
current rates of change, under the current system of legal
rights, it could take seventy-five to one hundred years before a
sexually balanced work force is achieved.?®

Equal-pay legislation, as currently interpreted, cannot guar-
antee equal pay in a labor market that is gender-segregated and
gender-stratified and that has historically undervalued women’s
work. Such patterns reflect deeper cultural roots. As Margaret
Mead once noted, there are villages where men fish and women
weave, and villages where women fish and men weave, but in
both cases, the work performed by women is valued less.?° The

26. See Smeal Launches Campaign to Advance Women in Law, NAT'L NOW TIMEs, Jan.-
Feb. 1990, at 3; Bender, supra note 5, at 941 n.3; A. Morrison, R. WHITE & E. Van
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LARGEST CORPORATIONS 5-6 (1987); ABA Comm. oN WOMEN IN THE PROFESSION, A
REPORT TO THE AMERICAN BAR AssociaTiION House oF DELEGATES (1988).

27. See G. PoweLL, WOMEN AND MEN IN MANAGEMENT 92 (1988); Ruble, Sex Stereo-
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(A.G. Miller ed. 1982); Lott, The Devaluation of Women's Competence, 41 J. Soc. Issuks 43,
50 (1985); Rosen & Jerdee, Effects of Applicant’s Sex and Difficully of Job on Evaluations of
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TECHNICAL PosSIBILITIES AND PoLITICAL REALITIES 47, 50-52 (H. Remick ed. 1984).

28. See J. FERNANDEZ, RacisM AND SExisM IN CORPORATE LiFe 62, 94, 211-15 (1981);
Lawrence, The Id, the Ego and Equal Prolection: Reckoning with Unconscious Racism, 39 STAN.
L. Rev. 317 (1987); Black Employment Opportunities: Macro and Micro Perspectives, 43 J. Soc.
Issues 1 (1987); G. WarsoN, Brack LiFE iN CORPORATE AMERICA: SWIMMING IN THE
MaINSTREAM 5-6 (1982); For the Black Professional, the Obstacles Remain, N.Y. Times, July
14, 1987, at Al6, col. 1.

29. See 2 U.S. ComM'n oN CiviL RiGHTS, COMPARABLE WORTH: IssUE FOR THE 80’s
109 (1984) (statement of Joy Ann Grune); Beller, Occupational Segregation and the Earn-
ings Gap, in 2 U.S. ComM’N oN CrviL RiGHTS, supra, at 23.

30. See M. MEaD, MALE aAND FEMALE: A STUDY OF THE SEXES IN A CHANGING WORLD
159 (1949).
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same remains true in our society, where parking lot attendants
have higher average wages than child care attendants.®!

Equal rights as traditionally conceived have gained women
access to the labor force, but have failed to alter its underlying
structure. Our workplace has been designed by and for men,
with too few opportunities for accommodating employment
and family obligations. About fifteen years ago, when I was in-
terviewing at a leading Wall Street firm, a senior litigator in-
vited me to survey the state of his office crammed with files,
folders, and document carriers. He then pointed to a photo-
graph of his wife, four lovely children, and two golden retriev-
ers. Gesturing first toward the picture and then toward the
files, he asked with genuine curiosity, ‘“Why would a young lady
like you want to trade all that for this?”” Why, I wondered, do
only ladies have to choose? What I said was regrettably less
memorable.

To make those choices less necessary will require us to recast
our legal rights and recognize their limitations. To secure gen-
der equality, not only in form but also in fact, we need funda-
mental changes in our workplace structures: more flexible
schedules, parental leaves, child care assistance, meaningful
part-time work, pay equity initiatives, and affirmative action.
This is not a modest agenda, and our rights-based legal frame-
work must expand to promote it.

Whatever its prior limitations, this framework has made cru-
cial practical contributions to the lives of women and other
subordinate groups.>? Even largely symbolic campaigns, such
as the recent struggle for a constitutional equal rights amend-
ment, can be critical not only because of the specific objective
they seek, but also for the political mobilization they inspire.??
The challenge remaining is to refashion our rights-based
agenda in the service of a broader vision. We need not only
formal entitlements for women, but also concrete recognition
of the values women have traditionally sustained.

31. See Lewin, Small Tots, Big Biz, N.Y. Times, Jan. 29, 1989, § 6 (Magazine), at 30.

32. See Crenshaw, Race, Reform, and Retrenchment: Transformation and Legitimation in An-
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(1986).



