INTEREST GROUPS, POWER POLITICS, AND
THE RISKS OF WTO MISSION CREEP

JIDE O. NZELIBE

To its detractors, the WTO 1is an ominous international
bureaucracy.’ It is purportedly plagued by a democratic deficit that
will gradually usurp the domestic regulatory prerogatives of sovereign
states.” My presentation suggests that these concemns of judicial and
bureaucratic overreaching by the WTO are exaggerated and reflect a
misconception of the relationship between domestic political actors
and the WTO.

First, the WTO’s substantive mission is unlikely to extend much
beyond its current scope. The reason for this is rather straightforward:
such mission creep would be unpalatable to the politically salient
groups that currently benefit from the international trade regime. My
argument assumes that trade agreements are ostensibly contracts
among self-interested politicians seeking to maximize their political
fortunes and that these politicians would be reluctant to alienate the
core political constituency that benefits from such trade agreements.
Second, the significant role of power politics in the WTO legal regime
renders unnecessary the adoption of traditional judicial avoidance
techniques, such as the political question doctrine. The most powerful
members of the WTO-—the United States and the European
Community (EC)—also happen to be the most active consumers of
the WTO’s dispute resolution mechanism. Because the United States
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and the EC both benefit disproportionately from this dispute
resolution mechanism, these entities also have an incentive to protect
the WTO from “politically loaded” claims that are likely to
undermine its credibility.

At the outset, it is clear that the most obvious innovation of the
Uruguay Round is its implementation of the WTO’s dispute
resolution mechanism.? This dispute resolution mechanism has played
a powerful and effective role in resolving international trade disputes.
The WTO renders decisions that seem to be authoritative, and, by and
large, the disputants tend to comply with these decisions.* Indeed, the
WTO could be considered the most successful contemporary example
of an international adjudicatory body. But its relative effectiveness as
an international institution may understandably be a source of concern
to proponents of limited government. After all, mission creep by
powerful governmental agencies is an everyday reality of modemn
bureaucratic life. Is the WTO going to succumb to such mission creep
and try to extend its role into that of a transnational regulatory
authority? Or is it going to try to resolve disputes that do not
substantially involve market access concerns?

The answer to both questions, I would venture, is “not very likely.”
As a practical matter, the WTO’s effectiveness and power stem from
the very circumscribed and limited role it plays in resolving market
access disputes. Or, to put it more bluntly, I would predict that, if the
WTO’s mission is extended much beyond resolving disputes about
market access, it would cease to play the prominent role it does today
in the regulation of international trade.

What kinds of forces are likely to hold the WTO in check? One
such force is the interest groups who benefit directly from the free
trade regime. In this sense, I agree with those commentators who
describe the WTO/GATT regime as a transnational bargain in which
political leaders from different countries agree to trade access to each
other’s markets.’ In this picture, the politicians involved in the
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bargain are simply responding to pressures from various domestic
constituencies that desire such market access. If the politicians
bargain successfully and are able to obtain significant liberalization
concessions (i.e., reductions in particular tariffs), we would expect
those groups that benefit from trade liberalization to handsomely
reward those politicians.®

This description of the bargain for international trade is, of course,
highly stylized and incomplete. Indeed, the bargain also generates
substantial but diffuse benefits for consumers, who because of
rational ignorance do not often play a significant role in the bargain
itself.” More importantly, bargaining for international trade usually
has significant political costs in terms of lost political patronage by
protectionist groups, who benefit from higher tariffs and other non-
tariff barriers.® Therefore, at the early rounds of trade negotiations, we
might expect to see significant resistance from such protectionist
groups, and the optimal political bargain at these stages may leave a
range of protectionist measures in place. Indeed, as one commentator
has noted, certain escape clauses in the GATT, such as Article XIX,
which allows parties to back out of their trade commitments when
local industries face increased foreign competition, explicitly cater to
such protectionist interest groups.9

As subsequent trade rounds chip away at these protectionist
measures, however, we would expect to see the protectionists’ mettle
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start to crumble.'® In other words, inefficient protectionist groups will
gradually shrink as they face new import competition due to trade
liberalization.'' This contraction reduces the funds available to these
protectionist groups to lobby politicians. If protectionist groups do not
adapt, they will eventually go out of business. Thus, the decline in
political influence of these protectionist groups is not due to a lack of
willingness, but rather because these groups cannot both withstand the
onslaught of new competition and continue to finance heavy lobbying
campaigns.

Ultimately, the export groups that drive international trade
negotiations may seek a bargain that grants completely open access to
each other’s markets. In other words, the Pareto frontier for such
exporter groups is probably a tariff-free world with little or no entry
barriers. If the WTO’s mission deviates from moving towards a free
trade frontier, we would expect to see political backlash from the
export groups that benefit from international trade negotiations. One
relatively easy way in which the WTO may deviate from its core
mission of trade promotion is to expand its mission to deal with issues
that do not deal squarely with the promotion of increased market
access. There are clearly many groups that would like to see the WTO
go down this path, but I do not think they will likely succeed.'? In
other words, I think that politicians are likely to be more sensitive to
the concerns of export groups seeking market access than to the
concerns of those other interest groups.

But why are export groups likely to win the battle for political
relevance? The proof is in the pudding. The export groups have
succeeded in getting politicians to establish a relatively robust regime
that successfully adjudicates international trade disputes. Other non-
export interest groups, primarily those advocating labor rights and
environmental causes, have also tried to persuade politicians to
establish international bodies similar to the WTO, but they have not
achieved nearly the same degree of success.'> Moreover, it is unlikely
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that such ideological interest groups will become more influential
than export groups in the foreseeable future. As various commentators
have noted, interest groups that organize around economic interests
are usually more influential in the political process than those that
organize around ideological concerns.' For the same reasons, it is
equally unlikely that these interest groups will succeed in getting the
WTO to be a regulatory body that promotes labor, environmental, or
human rights concerns, especially if it involves derailing the WTO
from its trade-promotion mission."’

Most of what I just discussed deals with the substantive scope of
the WTO’s mission. Another important but related concern in the
topic selected for this panel is the judicial management of politically
controversial trade disputes. In other words, like its domestic judicial
counterparts, the WTO may find itself entangled in disputes that are
better resolved in political or diplomatic forums.'® Does the WTO,
then, need a judicial avoidance technique, like the political question
doctrine, to weed out politically explosive cases?

My answer is no. I do not think the WTO needs to employ such
judicial avoidance techniques in order to protect its institutional
legitimacy. I believe the reason why has more to do with great power
politics than interest group dynamics. The most powerful members of
the WTO are the United States and the EC. For good measure, you
can also add Japan, Canada, and China to this list. In any event, since
these powerful entities are the most active consumers of the WTO’s
dispute resolution mechanism, they also have an incentive to protect
the WTO from “politically loaded” claims that are likely to
undermine its credibility.

To get a sense as to how these powerful states exercise forbearance
in litigating politically controversial disputes before the WTO, one
need look no further than the EC challenge to the United States
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Helms-Burton legislation, which penalized certain companies doing
business in Cuba. The posture of the EC dispute over Helms-Burton
involved a strategic game of sorts. The United States threatened that,
if the EC brought the suit, it would not formally respond, and that, if
the EC prevailed, it would not comply with the WTO decision.'” The
EC was understandably in a dilemma. The EC knew that its chances
of prevailing before the WTO were pretty high, but it also knew that
the political stakes in the Helms-Burton legislation were high enough
that the United States threat of non-compliance was very credible. If
the EC had pressed on with the suit, and the United States had carried
out its threat of non-compliance, then both entities would be worse off
because they would have effectively undermined the credibility of the
WTO. In the end, both parties decided that they would be better off if
the dispute were resolved diplomatically, outside the WTO
framework.'®

As the most frequent repeat litigators before the WTO, and as the
prime beneficiaries of its dispute resolution mechanism, both the EC
and the United States have strong incentives to protect the WTO from
litigation that will undermine its institutional credibility. In other
words, the United States and the EC are likely to internalize the costs
of politically sensitive trade disputes. In domestic litigation, on the
other hand, private parties appearing before a court are likely to be
indifferent to the institutional costs of bringing lawsuits that may
undermine the institutional credibility of the courts. In such
circumstances, the relevant group interested in the public good that
the courts provide—all potential litigants—is very large, but the share
of the total benefit that goes to any one litigant is fairly minimal.
Therefore, no one litigant may have an incentive to protect the courts
from politically loaded lawsuits.'” Understandably, in such
circumstances, domestic courts tend to resort to judicial avoidance
techniques to protect their institutional credibility. But where the
membership of the organization is relatively small, such as in the
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WTO, large members like the United States and EC have an incentive
to bear a disproportionate share of the costs of maintaining the
institutional credibility of the organization.

In the end, I suppose that, as the WTO becomes more respectable
and effective as an institutional organization, it will face challenges
from both interest groups and states that desire to use its institutional
credibility to promote their own narrow objectives. I do not believe,
however, that there is any risk in the near future that the WTO will
significantly displace the domestic regulatory prerogatives of
sovereign states. The role of interest group dynamics and power
politics is sufficient to deter any foreseeable threat of mission
overreach by the WTO.
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