REPLY TO LAWSON

CHARLES FrRIED*

It is a high accolade to say of a fellow theorist that though he is
wrong, he is clearly wrong, and so his error sheds light where it
does not convince.

Professor Lawson’s argument is clearly wrong, though not for
the reason he acknowledges in his conclusion: that no court, no
advocate, and no counselor, does now or ever has practiced law
as if his argument were true.! That reason is vulgar, ‘but it leads
us to wonder whether Professor Lawson’s argument may be
wrong for a more intellectually satisfying reason.

Lawson’s argument is simply stated: If courts have the duty
under the Supremacy Clause? to decide cases according to the
Constitution, and not according to legislative or executive deter-
minations that conflict with the Constitution, then courts also
have the duty to decide cases according to the Constitution and
not according to prior (horizontal) precedent.’® If the Constitu-
tion trumps one, it must trump the other. Professor Lawson is
quite right to scorn arguments of mere convenience and practi-
cality®*—the whole practice of judicial review might well be aban-
doned on such grounds.

One may not, however, waive aside quite as easily the argu-
ment Lawson describes as “tempting”—that adherence to prece-
‘dent is drawn from Anglo-American judicial practice preceding,
contemporaneous with, and subsequent to the founding of our
legal system.® Lawson refutes the argument as follows: Precedent
was indeed a principal source of law at the time of the framing,
but the Supremacy Clause, in placing the Constitution above
even more potent sources of law, such as formally correct legisla-
tive and executive action, surely did not intend to leave just one
source, precedent, insubordinate.® Though I think his conclu-
sion is wrong, I think his argument is certainly right that the pe-
culiar institution of judicial review would be undermined, not
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strengthened, if prior judicial decisions alone among sources of
law could survive a challenge in the name of the Constitution
itself.

The fatal flaw in Lawson’s argument is that he has articulated
no clear definition of what it is that he is arguing against. Indeed,
he offers us everything but a clear statement of the doctrine of
precedent he attacks. There are three available versions,” and
Lawson describes only one of them with sufficient particularity
that we may evaluate it.® This is the practice of “giving prior deci-
sions weight because of the persuasiveness of their reasoning.”®
This is not what he has in mind as the doctrine of precedent, and
he is quite right to put that conception aside. It is so un-
problematical as to be uninteresting. But then what does Lawson
mean to attack?

The rule of stare decisis, which he equates with treating prece-
dent as a source of law,'® evolved in Great Britain into a sharp
rule (until very recently) against what Lawson calls horizontal
overruling.!* But that has never been the rule in the Supreme
Court for constitutional questions.!? The Supreme Court has al-
ways acknowledged a power in constitutional questions—great or
small—to revisit its past decisions, and alter or abandon them
altogether.’® If Lawson had attended to that fact, his argument
would no longer have the lovely simplicity it presently displays.
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Since the Supreme Court recognizes its duty, at least in princi-
ple, to reconsider any of its past decisions and revise them ac-
cording to its best view of what the Constitution demands, I
wonder just what conception of precedent Professor Lawson
seeks to refute. Lawson comes close to defining his adversary con-
ception of precedent when he refers to precedent as the doctrine
according to which a court treats its past decisions as “a source of
law.”’* Although Lawson’s argument against stare decisis has con-
siderable plausibility if viewed in the old British way, that plausi-
bility does not transfer readily to the Supreme Court’s practice of
treating its prior decisions as one—not the only and not the
supreme—source of law. What would Lawson’s argument have
looked like if he had confronted this directly? He would have
had to argue that in constitutional cases the only source of law
must be the Constitution itself. Fine, but what would that mean?

Lawson does not say, for instance, that the text of the Constitu-
tion is both necessary and sufficient to supply its interpreta-
tions—indeed, Lawson himself supplements the text throughout
his argument by references to the structure of the Constitution.'®
Nor does he even whisper the words “intent of the Framers” or
“originalism.” All he requires is the conviction that there is a
right answer to constitutional questions, and that the Constitu-
tion provides it.® This is not very constraining. In fact, it leaves
all the room needed by the practice of precedent as we have al-
ways known it. For, if some provision of the Constitution—say the
Due Process Clause, or the Interstate Commerce Clause, or the
strictures against unreasonable searches and seizures—is suffi-
ciently general that it will require reflection on the Constitution’s
background principles and their interaction with social practices

tion, are found to be mistaken. The Court has therefore adhered to the rule that
stare decisis is not rigidly applied in cases involving constitutional issues . . . and
has not hesitated to overrule decisions, or even whole lines of cases, where expe-
rience, scholarship, and reflection demonstrated that their fundamental prem-
ises were not to be found in the Constitution.
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and expectations to arrive at its correct reading (yes, I too am what
Lawson calls a “right answerist”'’—though whether a “naive” one
I must leave to others to say), then there is no reason in principle
why prior decisions should not figure prominently in that reflec-
tion. Moreover, there is no reason why past decisions should not
figure in that reflection in a way that outruns the force of their
reasoning. If Lawson allows constitutional decisions to take into
account anything other than the text of the Constitution itself,
such as data about the subsequent world to which the Constitu-
tion must be applied, then by what rationale must the Court’s
prior decisions alone be excluded?

Consider also the doctrines working out the Constitution’s free
speech guarantee: public, private, and designated forum doc-
trine;'® speech-related conduct;'® the time, place, and manner
rule;?° and least restrictive alternative tests.?’ I am not saying that
any court starting afresh with only the text of the Constitution
would have come up with precisely this array of doctrines. That is
just the point. It simply is not possible to adjudicate the many
cases implicating free speech concerns, much less to provide gui-
dance and consistency to lower courts and state courts, without
the elaboration of some such body of doctrine. The same is true
of search and seizure law,?? state action law,?® equal protection
doctrine,?* and volumes more. But in constitutional law, doctrine
and precedent are merely different names for the same thing.
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