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A number of Americans have recently gone to Czechoslova-
kia, Hungary, Poland, and other Eastern European countries to
assist in the process of forming constitutions in these coun-
tries.' Americans, however, are outsiders, and have a very lim-
ited role. These countries are very strange to us. A perhaps
apocryphal story has it that Winston Churchill once responded
to Averill Harriman, when Harriman was talking about English
politics, "My God, Averill, it takes a lifetime to learn one's own
politics. How can you comment on mine?" We face language
problems, different cultures, and different histories, of which
we are usually quite ignorant. One Bulgarian said to me, "I
don't know where you get off coming here! You probably don't
even know where we are on the map!" In other areas, such as
company law, commercial law, and banking law, Westerners
can help a great deal. But constitutional law is different. Consti-
tutional law grows out of a nation's history. It reflects the na-
tion's culture and its aspirations, its tragedies and its miseries.
Outsiders cannot share in that, and consequently, we have a
limited role to play.

Our role is nevertheless a useful one. After World War II,
the Communists took over these countries and forced them to
face east. The Western constitutional revolution of the last fifty
years is unknown to them. Americans are able to tell them what
has happened elsewhere, what has worked, and what has not
worked. Often we comment on their drafts. For example, Pro-
fessor A. E. Dick Howard of the University of Virginia Law
School and I spent three or four days in November 1990 work-
ing intensively on the proposed Czechoslovak Bill of Rights,
following a conference that I chaired in Bratislava involving ap-
proximately twelve Americans and Europeans and fifty Czechs
and Slovaks. In the final product, I can find traces of our influ-
ence. They knew what they wanted, but we helped alert them to
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potential problems, and may have influenced a few important
provisions concerning speech, the right of access to informa-
tion about the government, and economic and social rights.

One of the interesting things about this experience is that the
question asked by this panel-how effective are bills of
rights?-would never be asked in these new countries. They
simply assume that bills of rights are useful. Concededly, free
societies exist without bills of rights: The United Kingdom and
Israel (at least within its pre-1967 borders) are two. There are
also countries that have wonderful-sounding bills of rights, but
very repressive societies: Iraq and the former Soviet Union are
examples.' It is also fair to say that, except perhaps for the
property provisions, there was not much enforcement of the
Bill of Rights in the United States until the early part of this
century.' Before the middle of this century, the Bill of Rights,
the short list of protections of freedom that has received so
much rhetorical attention, did not amount to much in the life of
the country.

This reality may have reflected James Madison's initial skep-
ticism about the value of such a charter. Madison was actually a
good deal more ambivalent about a bill of rights than some
have suggested.4 His hostility to it, as I read the history, was
because he saw the demand for a bill of rights as a diversionary
tactic to derail the whole Constitution, or at least to delay ratifi-
cation. For example, Patrick Henry and some of his fellow op-
positionists called for another convention, which would have
delayed ratification for two or three years.5 Because adoption
of the Constitution was such a difficult proposition anyway,6
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Madison was fearful that a fight over a bill of rights would kill
the chances of its adoption. Madison also recalled the impo-
tence of bills of rights on the state level. He was very troubled
that some state legislatures, such as Rhode Island's, were tram-
pling on people's rights, particularly the rights of property.7 He
questioned, as he wrote to Thomas Jefferson, the usefulness of
these "parchment barriers."' Even in Virginia, where there was
a bill of rights that included religious freedom, Madison did
not know if it would be possible to stem the tide of religious
establishmentarianism.9

Madison did, however, acknowledge some virtues in such in-
struments. For example, he thought that they would become
part of the "national sentiment," 10 and that they would be seen
as "fundamental maxims of a free Government." 1 This result
he considered a very real asset in a country with a monarchy,
but not in a country where the legislature was supreme. In a
monarchy, bills of rights could serve as a rallying point, a way
for the popular will to rise up against the monarchy.12 But in a
country in which the legislature was all-powerful, which he
feared might happen in the United States, he did not think bills
of rights would be very useful.13 Jefferson responded by noting
that Madison had omitted consideration of the courts; the
rights in the bill of rights would become part of the law of the
land for the courts to enforce, by means of an independent
judiciary.14

Independent judicial enforcement of human rights is one of
the great contributions of the United States Constitution and
the American constitutional system to nations throughout the
world. Although we still fuss about the legitimacy of judicial
review in protecting our rights, despite the passage of 200
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years (or at least fifty to sixty years since the Bill of Rights be-
gan to be enforced), in Europe there is no concern about this
issue. The new countries all recognize the need for judicial en-
forcement of a bill of rights by an independent judiciary.

The Czechoslovaks, for example, adopted a charter of funda-
mental freedoms inJanuary 1991. I am informed that President
Vaclav Havel wanted that to be the first order of business, and
he wanted it to be adopted November 17, 1990, the anniversary
of the start of the Velvet Revolution. (As it happened, it was
adopted second; the first constitutional provision divided
power between the central government and the two repub-
lics.) 15 The Czechoslovak Bill of Rights has two parts-the en-
acting Constitutional Amendment, and the Charter itself. The
enacting Amendment provides that "Constitutional acts, other
laws, and other legal regulations, their interpretation and ap-
plication, must be in accord with the Charter of Fundamental'
Rights and Freedoms."' 6 The enacting Amendment thus estab-
lishes the supremacy of the Charter right at the beginning and
certainly intends to establish the primacy of human rights. The
fundamental rights and freedoms listed in the Charter of Fun-
damental Rights and Freedoms are to be protected by a Consti-
tutional Court.17 The Czechoslovaks have thus recognized the
importance of both a bill of rights and judicial protection for it.
Almost every other country does so as well.

The need for an independent judiciary has other implica-
tions. If it does its job, an independent judiciary will be unpop-
ular; for the court to be willing to be unpopular, it must be
strong and confident. The United States Constitution is built
on a strong judiciary, regardless of whether we agree about
how strong the judiciary should be. The United States hadJohn
Marshall to begin the 200-year development process. In Czech-
oslovakia, however, the judiciary has been compromised. Over
one hundred judges have resigned, and another hundred have
been fired." s The country was under a Communist regime that
operated under what is called "telephone justice." Whenever
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the KGB or the prosecutor was especially interested in a case,
the judge was called and told what the judgment and sentence
should be. Those of us who represented people in Communist
countries knew that when a case was political, the outcome was
determined in advance. In 1986-87, when I represented a So-
viet Jew who was charged with slander in the Soviet Union, I
was told that a three-year sentence was automatic for Jews who
wanted to emigrate and whom the authorities had decided to
imprison.

Given this history, these countries must create judicial legiti-
macy. To help establish legitimacy, it may be necessary to cre-
ate a constitution much longer than that of the United States.
Americans are inclined to say constitutions should be very
short. But our Constitution is not really so short. Our Constitu-
tion consists of the 1789 document, the Bill of Rights, seven-
teen other amendments, and nearly 500 volumes of the U.S.
Reports. It is impossible to know the contents of our constitu-
tional law just by reading the Constitution without studying
those cases. Developing that body of law, the law that really
establishes our constitutional structure, took 200 years. The
Central and Eastern European countries have neither 200 years
nor our Supreme Court. They therefore need a different kind
of constitution, one that is more detailed and gives more gui-
dance, and perhaps creates a different kind of court.

This difference also affects judicial selection and judicial ten-
ure. To create an independent judiciary, judicial tenure must
be long and fixed, and there must be a high level of fairness in
the selection process. For this reason, and in recognition of the
policymaking nature of these courts, many countries choose
their constitutional court members by agreement among the
political parties.

As countries such as Czechoslovakia work to create enforce-
able and effective bills of rights, it is important to consider what
functions these documents will serve in actual practice. A good
way to see what a judicially-enforced bill of rights does is to
consider what is lost in its absence. An English civil libertarian
has commented that one of the problems with the English sys-
tem is that because they have neither judicial review nor a bill
of rights, they do not have lawsuits, and hence, no civil rights

No. 1]



Harvard Journal of Law & Public Policy

lawyers or civil rights law.19 The result is a very thin civil-liber-
ties culture.

Consider also how different the United States would be today
without the Supreme Court's enforcement of the Bill of Rights.
Many important changes in our society can be attributed solely
to the Court. Mapp v. Ohio20 and Miranda v. Arizona 2 1-Miranda
perhaps less, but certainly Mapp-have transformed police
work. Brown v. Board of Education 22 had enormous impact on ed-
ucation. The Civil Rights Act of 196423 was very helpful, but
without Green v. County School Board of New Kent County24 in 1968,
we certainly would have had less desegregation, for freedom-
of-choice plans would have left de facto segregation in place.
Bills of rights enforced by an independent judiciary cannot be
considered superfluous.

As Judge Learned Hand put it in his typical lapidary style,
nobody expects a Supreme Court, or any judicial system, to
save a society that is going to hell. 25 But that holds only for the
extreme case. Many of us are indeed worried about the rise of
fascism, or at least authoritarianism, in these countries, regard-
less of bills of rights and even judicial review, because the eco-
nomic and social fabric is so fragile. But in a society that has
"made it" to some extent, a society that has achieved some sta-
bility, a bill of rights and judicial review do help, and are in-
deed indispensable. Without them, we would truly be lost.

19. See Lord Scarman, Britain and the Protection of Human Rights, 15 CAMBRIAN L. REV.
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