ON MADISON AND MAJORITARIANISM: A
RESPONSE TO PROFESSOR AMAR

WALTER BERNS*

Some fourteen years ago, in Washington, before an audience
consisting largely of law school professors and federal judges, I
said there probably was not a law school in the country that did
not teach constitutional law, and few that did not make it a part
of the required curriculum. So far as I knew, however, none
offered a course on the Constitution as such. No one in the
audience took exception to that comment. I was moved to
make it in part by a telephone call from my eldest daughter,
then in her first year of law school, who told me that her consti-
tutional law class began with the Fourteenth Amendment. I
doubt that Professor Akhil Amar begins his course with cases
dealing with the Fourteenth Amendment. As he says in his pa-
per, much is lost by the clause-bound approach that now domi-
nates constitutional discourse.!

Professor Amar looks at the Bill of Rights “holistically,” in-
sisting that its meaning is greater than that of the sum of its
various parts.? He argues that although the Bill of Rights was
designed to protect individuals and minorities from popular
majorities, its primary purpose or “thrust” was not to impede
popular majorities, but to empower them.? In contrast, James
Madison stated that the original, unamended Constitution was
unique in that it totally excluded “the people in their collective ca-
pacity, from any share in the [government].”*

Professor Amar’s thesis purports to reconcile this division
of views by contending that the popular majorities kept out of
the government by the unamended Constitution were brought
back in by the Bill of Rights.® But what majorities are these?
When Amar says that the essence of the Bill of Rights was more
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structural than not, and more majoritarian than
countermajoritarian,® he must be referring to local, not na-
tional, majorities. Sponsored by the Anti-Federalists, the Bill of
Rights was intended to restore, or to secure, the rights of states
and local majorities, and to protect the local institutions that
somehow promote “an educated and virtuous electorate.””?

Professor Amar does make a persuasive case. The Establish-
ment Clause of the First Amendment, for example, can be read
to mean that “Congress shall make no law respecting [state]
establishment[s] of religion,” thereby protecting such state in-
stitutions. The Second Amendment, in securing the right of the
people to bear arms as part of local militias, does indeed reflect
the Anti-Federalist fear of a national standing army. Like Alexis
de Tocqueville, whom Professor Amar quotes on the point,®
the Anti-Federalists did emphasize the political importance of
the jury, as reflected in the Fifth,® Sixth,’® and Seventh!!
Amendments.'? And Professor Amar is surely right when he
says that the Ninth Amendment!® should be seen not as a state-
ment of individual rights but as a declaration of the ultimate
sovereignty of the people.'*

As Professor Amar might have pointed out, however, the
Anti-Federalists were not completely satisfied with the Bill of
Rights as it emerged, largely through the efforts of Madison,
from the First Congress. It was “[no] more than a pinch of
snuff,”’!® said one; “whip-syllabub, frothy and full of wind,
formed only to please the palate.”’® What was missing? The
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late Herbert Storing gives a clear answer in his illuminating es-
say, “The Constitution and the Bill of Rights.”!? Missing was a
declaration of the sort found in, for example, the first article of
the Virginia Declaration of Rights of 1776:
That all men are by nature equally free and independent,
and have certain inherent rights, of which, when they enter
into a state of society, they cannot, by any compact, deprive
or divest their posterity; namely, the enjoyment of life and
liberty, with the means of acquiring and possessing groperty,
and pursuing and obtaining happiness and safety.!

During the Virginia ratification debates, in fact, Patrick Henry
-pointed to this provision in his call for a bill of rights.!® Patrick
Henry’s colleague, Edmund Randolph, made the same point: A
bill of rights must provide “a perpetual standard . . . around
which the people might rally” if and when the legislature
should violate the limits of its power.2°
The Constitution, in other words, should remind the people

of their ultimate sovereignty, including their right “to alter or
to abolish’’?! a government should it violate the trust bestowed
in it. It was said that:

Those rights [to renew the government] characterize the

man, essentially the true republican, the citizen of this conti-

nent; their enumeration, in head of the new constitution, can

inspire and conserve the affection for the native country,

they will be the first lesson of the young citizens becoming
men, to sustain the dignity of their being. . . .22

Madison and the Federalists generally did not disagree with
the “sovereignty” principle, but, as Storing suggested,
Madison was determined that no statement articulating the
principle be given a prominent place in the Constitution. As
Storing stated, “The problem with a bill of rights as a ‘perpet-
ual standard’ or a set of maxims to which the people might rally
is that it may tend to undermine stable and effective govern-
ment.”?® Madison rejected the Virginia model precisely be-
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cause he was intent on establishing a stable and effective
government. According to Storing, “The Virginia Declaration
of Rights asserted that free government depends on ‘a frequent
recurrence to fundamental principles’ [and the] Federalists
doubted that.”?*

Hence, the “perpetual standard” or statement of “first prin-
ciples” was not pressed to the fore but explicitly consigned to
the Ninth Amendment. There, in a less conspicuous place and
with language more sober than that of Patrick Henry, it serves
as a reminder to the people that they are the source of the pow-
ers exercised by government. It is unsurprising that local ma-
jorities in Virginia and elsewhere resorted to the Ninth
Amendment during the secession debates of 1861.2°

My chief objection to Professor Amar’s thesis concerns his
association of Madison with the project of empowering local
majorities as a means of checking the national government.
Madison above all others had worked to limit the capacity of
such majorities to interfere with a stable framework of national
governance. In the Philadelphia Convention, Madison was the
most persistent supporter of the so-called Council of Revision,
which would have had the authority to veto state legislation on
political as well as constitutional grounds.?® Indeed, as he
wrote to Jefferson at the conclusion of the Convention, without
the Council of Revision the Constitution was ‘“‘materially defec-
tive” in light of “the injustice [of state laws, which] has been so
frequent and so flagrant as to alarm the most steadfast friends
of Republicanism.”?’

Although the Anti-Federalists may have sought the Bill of
Rights as a means of empowering local majorities as a check on
the national government, Madison understood the Bill of
Rights differently and placed his hopes for a framework of
sound governance elsewhere. As he states in The Federalist, “‘In
the extent and proper structure of the Union . . . we behold a
republican remedy for the diseases most incident to republican
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government,”28

Professor Amar cites that passage in The Federalist where
Madison states that “[i]t is of great importance in a republic not
only to guard the society against the oppression of its rulers,
but to guard one part of the society against the injustice of the
other part.”?® Professor Amar finds that the “conventional un-
derstanding of the Bill [of Rights] seems to focus almost exclu-
sively on the second issue (protection of minority against
majority) while ignoring the first (protection of the people
against self-interested government).”3® To Professor Amar, on
the other hand, those who framed the Bill of Rights were most
concerned with the protection of the people against self-inter-
ested government.®' This issue was certainly not first in
Madison’s mind, as the passage succeeding the one quoted
above bears out:

Different interests necessarily exist in different classes of citi-
zens. If a majority be united by a common interest, the rights
of the minority will be insecure. There are but two methods of
providing against this evil: the one by creating a will in the
community independent of the majority . . . the other, by
comprehending in the society so many separate descriptions
of citizens as will render an unjust combination of a majority
of the whole very improbable, if not impracticable.>?

We are left with a traditional understanding of the origin of
the Bill of Rights: It was sponsored by the Anti-Federalists, and
not James Madison, out of a fear that the new national govern-
ment would abuse its power. Professor Amar has given us the
best account yet of the means by which they hoped to guard
against such abuses. The post-incorporation use of the Bill of
Rights, via the Fourteenth Amendment,?? to protect individuals
and minorities against local majorities, takes nothing away
from Professor Amar’s argument. It does demonstrate, how-
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ever, that Madison was justified in finding the original Consti-
tution defective for not providing a sufficient check against
such majorities.



