INTRODUCTION: TRUST AND
JURISDICTION —~THE TUG-OF-WAR
BETWEEN CONGRESS AND THE FEDERAL
COURTS

DENNIS JACOBS”

The Framers never thought that one branch of government
should love another. Despite the old working definition of a
federal judge as a lawyer who has friends in the Senate, a fairly
high level of hostility is built into the relationship between
Congress and the courts.

Current public opinion outside Washington, D.C., academe,
and the courts views the appointments process as the main
theater of perceived tension and hostility between these two
branches.! Indeed, some tension exists, and critics have rightly
suggested that the Senate does not proceed as expeditiously as
it should to confirm the president's acceptable judicial
nominees. As of early February, twenty-two seats lay vacant in
the federal courts of appeals and sixty remained open among
the district courts,? but senators have essentially said that too
many judges already occupy the bench and that they sit too
long for the amount of work they accomplish.3 This debate over
judicial vacancies is but a transient skirmish in a struggle that
has deeper roots, larger history, and much more profound
consequences.

In recent years, Congress has expressed, in various ways, its
sense of disenchantment and even resentment about how the
federal courts conduct judicial business. It has fired the heavy
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guns of legislation in response to perceived judicial
overreaching. A recent series of statutory restrictions on federal
jurisdicion and on the discretion of federal judges has
delivered an unmistakable message that Congress wishes to
curtail the influence of federal court decisions.

If this phenomenon has a Taj Mahal, it is the federal
Sentencing Guidelines. These guidelines represent a deep,
widening distrust of the discretionary exercise of power by
federal judges, and judges have not hesitated to criticize them
in return. My colleague, Judge José Cabranes, has publicly
called the guidelines a “dismal failure.” Judge Richard Posner
has said that the guidelines often produce “loony” results that
violate defendants’ rights to equal protection of the laws.$

In a more recent expression of congressional displeasure
with the federal court system, Congress has significantly
curtailed the courts” jurisdiction in the field of immigration
law. In the mid-1980s, Congress offered amnesty to
undocumented aliens who had continuously resided
unlawfully in the United States since at least 1982.7 The federal
courts then took expansive views of the rights that accrued to
aliens under that enactment? and this policy generated a wave
of litigation. Ten years later, in 1996, Congress amended the
statute to sharply limit the jurisdiction of courts to hear these
amnesty claims.?

Some new legislative measures seem designed to stop federal
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courts from regulating the business of states and cities. The
Prison Litigation Reform Act of 1995,10 an effort to put courts
out of the business of administering the prison systems of
states and municipalities, offers an example.

The 1996 amendments to the habeas corpus statute, reflecting
a similar disposition, make it harder for federal judges to upset
state court judgments based on a disagreement with the state
court’s legal reasoning.1! One section prevents a federal court
from issuing the writ unless the state court’s legal conclusions
reflect an unreasonable application of clearly established
federal law as stated by the Supreme Court.2 This section
means that New York courts may now freely interpret the
Constitution inconsistently with the law of the Second Circuit,
so long as that interpretation does not contravene the laws
expounded by the Supreme Court.

The cumulative effect of this trend toward limiting federal
judicial influence could hurt the feelings of federal judges if
judges were sensitive types. However, federal judges continue
to have full dockets, and if anything, their overall jurisdiction is
expanding.1® Judges remind themselves of the inter-branch
tension built into our constitutional system and take none of
these manifestations of that tension personally.

The controversy surrounding the Religious Freedom
Restoration Act (RFRA)™ offers another example of the recent
tug-of-war between Congress and the courts. The Supreme
Court first tugged on this rope in its decision in Employment
Division v. Smith,%5 in which the Court held that otherwise valid
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neutrally-applicable laws apply equally even to people whose
religious scruples and practices are thereby offended or
curtailed.1¢ Congress tugged back by enacting RFRA, which by
its terms invalidated any act of government that imposed any
substantial burden on an individual’s religious exercise, unless
the law employed the least restrictive means of furthering a
compelling government interest.”

The latest and seemingly decisive tug in the skirmish is City
of Boerne v. Flores.18 There, the Supreme Court held that RFRA
was unconstitutional, and by enacting it, that Congress
exceeded the scope of its enforcement power under Section 5 of
the Fourteenth Amendment. That provision merely gives
Congress the power ““to enforce,” not the power to determine
what constitutes a constitutional violation.”1?

Several of today’s panelists review the contest over RFRA as
a sort of case study, explaining the background, effects and
lessons of this most recent struggle between Congress and the

judiciary.
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