CIVIL RIGHTS, ECONOMIC PROGRESS,
AND COMMON SENSE

EpwiN Meksk II1*

From his comments, it certainly is evident that Judge Rein-
hardt disagrees with the people of the United States as they
have conducted themselves in the last three presidential elec-
tions.! I believe that we have progressed considerably over the
last decade in terms of a society that is fair to all of its people;
we have significantly limited policies under which members of
certain groups within society receive special privileges, whether
or not there has been any harm visited on these individuals, at
the expense of individuals who have committed no harm them-
selves. The panel topic of “New Frontiers in Civil Rights” indi-
cates where we are: on the edge of some real opportunities. As
Clint Bolick pointed out so eloquently,? the question, in terms
of strategies and challenges, is whether we will move in a new
and constructive direction, or whether we must remain mired
in the controversies that were the basis of Judge Reinhardt’s
remarks. There is no question that what we really need, if we
are truly interested in helping all Americans, is to provide the
opportunity for everyone to become part of the American
dream. Opening the doors of opportunity will require mea-
sures that focus on the positive, not on the negative divisive-
ness that has characterized too many of the policies of the
administrations lauded by Judge Reinhardt.

It is interesting to note that there are groups in Washing-
ton—the Heritage Foundation, the Landmark Legal Founda-
tion, and many others—that are working very hard to develop
and implement the strategies mentioned by Clint Bolick.? This
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is where the real future of civil rights must lie if we are to have
an America that we can be prouder of, one in which all citizens
have a greater share in the prosperity. All segments of America
have fared better over the last decade because of the prosperity
that accompanied the longest period of peace-time economic
expansion in the history of our country.* There are some con-
ditions, however, that present a real challenge to the new fron-
tiers in civil rights.> In a better America, these conditions
deserve our attention and should not be stifled by divisive
debate.

The question of whether we can move on to new and more
constructive frontiers has been answered by the Supreme
Court. The Court has increasingly responded to the question
put to our first panel, “To whom do civil rights belong?”, by
stating that civil rights in fact belong to everyone. Civil rights
do not inhere within the limited province of any particular seg-
ment of society, nor should they inhere to the detriment of
other segments of society. Increasingly, the courts have been
telling us that discrimination against anyone is wrong, regard-
less of race, gender, or national origin. And the concept of a
color-blind society, which is inherent in the Civil Rights Act of
1964° and was the principal theme of speech after speech by
Martin Luther King, Jr.,” is today conceded by every member of
the Supreme Court.? If you read the majority opinion in some
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cases, and the dissents in others, you will find that each justice
believes that the ultimate objective of civil rights law is to
achieve a color-blind society. In a few cases, however, the mi-
nority, and sometimes even the majority, states that we are not
quite ready to achieve this kind of society. As a result, certain
types of discrimination have been allowed to persist, for a vari-
ety of reasons.® In general, though, it is clear that the Court is
moving toward a color-blind society.

Congress and the civil rights establishment, however, are
fighting what I would term a “retrograde battle” to preserve
the racial spoils system discussed earlier in the Symposium.!® I
fear that the congressional deliberations over the so-called
Civil Rights Act of 1990!! will prove to be a continuation of an
unproductive debate resembling interest-group politics, rather
than a debate about applying civil rights equitably. Judge Rein-
hardt certainly removed any lingering doubts that I might have
had about this by his remarks here.

One thing the present Supreme Court has not done, and spe-
cifically has refused to do, is to rewrite the law. For example, in
Patterson v. McLean Credit Union,'? a decision often criticized by
some self-described civil rights advocates, the Court essentially
stated, “If Congress wants racial harassment included in Sec-
tion 1981, then let it write it in.””!® The Court refused to re-
write the statute, even though it agreed that there was probably
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room for improvement in the statute. Instead, the Court left it
to Congress to rewrite its statutes, thus rejecting the path of
Jjudicial activism followed too often in years past.

Indeed, if we must have the discussion whether the civil
rights debate should remain focused on the problems of the
1960s, or whether we should move into the 1990s, then at least
we should approach this new frontier with a more civil and
more constructive tone. Perhaps then we can find a way, even
while debating the old history and the old issues, to move to-
ward the new strategies that Clint Bolick articulates so well.
Such strategies present a real solution to the problems that
Judge Reinhardt identified.

There are three principles that ought to guide us as we ap-
proach this new frontier in civil rights. The first is candor. One
of the things that has characterized this Symposium, to a
greater degree than any other I have attended on the topic of
civil rights, is that people here have been willing to speak out
and address the real issues, facts, controversies, and-disputes in
an honest and forthright way. It has been said that patriotism is
the last refuge of scoundrels;'* I might suggest that cries of
racism are the first refuge of persons who would try to suppress
any real debate on civil rights. Too often, in Washington one
cannot present the evidence and arguments that have been dis-
cussed at this Symposium without being labelled a racist and
being castigated in one of Washington’s daily newspapers. It
thus seems to me that the only way to grapple with these issues
is to rely on the refreshing candor that has been exhibited here.

The second principle I wish to articulate is that fairness must
be an integral part of any application of a law, if that law is to
gain acceptance by the public. People have an inherent under-
standing of what is, and what is not, fair. We must therefore
ensure that civil rights laws are applied in a fair and equitable
manner.

The third important principle in this debate is the need for
the refined definition of terms and improved analysis of the is-
sues. For example, we need to understand the difference be-
tween state action, that is, where the government acts, and
private action, where a private entity acts without being co-
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erced, based on reasons, values, and ideas that such an individ-
ual or institution thinks are important. Professor John Hart Ely
believes that Stanford should provide additional opportunities
for minority students, even though they may not meet tradi-
tional standards, so that the university may achieve diversity
within its student body.!® It is proper for a private institution to
express its values in this way. It is entirely improper, however,
for government to impose such a regimen upon any institution,
business, or other group that it regulates.

While on the topic of state action, I submit that our ultimate
goal should be a society that not only provides opportunity and
is fair, but is also cognizant of the way in which these ends are
attained. We desire a just society in which people are treated
fairly and lawfully, in which their constitutional rights are pro-
tected and preserved, and in which they are allowed to enjoy
these rights. This is why we need civil rights laws and why we
need protection against crime—another important aspect of
Clint Bolick’s strategy.'®

As a nation, we also desire an integrated society. Affirmative
action is absolutely critical in order to attain such a goal. Along
with Judge Reinhardt, I believe that affirmative action is ex-
tremely important and should be continued, and perhaps even
enhanced. I suspect we differ as to how affirmative action
ought to be implemented. The form of affirmative action I sup-
port does not include any element of discrimination on the ba-
sis of race or gender.

The affirmative action program I envision entails expanded
outreach and increased opportunities. It involves training.
Under the affirmative action-quota approach, persons who lack
qualifications often land in uncomfortable situations. For ex-
ample, students often enter universities under such programs
with the prospect of failing or feeling uncomfortable. Does one
devise a special grading system in order to get them through
school? This is hardly an appealing outcome.

I would suggest that there is a better approach. Any true so-
lution must have as its foundation the idea that everyone
should start on an equal plane. The military has followed this
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concept with its system of academy preparatory schools, which
potential students may attend if their educational background
is weaker than that of their fellow students. Instead of imposing
a mandatory twenty-point differential in the admissions pro-
cess, a more productive policy would be to provide an opportu-
nity for those who have the potential for higher education to
attend a preparatory school begfore entering college. Students
participating in this program would then enter college ready
and able to compete on an equal basis.

There once was a model for this type of program right here
at Stanford University. When I was attending college, some
football players went to Menlo Junior College for a year so that
they could compete equitably with their peers at Stanford.
They then entered college just like everyone else. This is the
type of remedy that would truly be effective in building an inte-
grated society. The same thing is true for training programs.
Of course, these programs should not be available on race-
based criteria, but instead should be open to anyone who is
considered to be disadvantaged.

We all want an economically prosperous society, and we
want all people to share in it. That is why we need social poli-
cies of the type that Clint Bolick proposes.!” We need social
policies that will transform welfare into a program that empow-
ers people to get out of poverty and that seeks to prevent chil-
dren from being born into poverty. Under the welfare policies
of the past generation or so, there has developed a social prob-
lem of generation after generation of people living on public
assistance.'® The economic principles followed by the United
States in the 1980s have been demonstrably successful. These
principles are now the hope of the rest of the world. Former
proponents of socialism are now turning to market-oriented
policies. By ensuring that economic benefits and opportunities
are available to all of our citizens, we can promote the same
principles in this country that we advocate for the Third World
and Eastern Europe.

In a speech he delivered recently at the Heritage Foundation,
Professor Glenn Loury eloquently summarized where the re-
sponsibility for this task lies.!® Professor Loury explained that

17. See Bolick, supra note 2.
18. See, e.g., C. MurraY, Losing Grounp (1984).
19. See Address by Glenn Loury, Heritage Foundation (Feb. 12, 1990).



156 Harvard Journal of Law & Public Policy [Vol. 14

placing greater emphasis on the personal responsibility of
blacks would take a lot of pressure off political leaders from
outside the black community. He noted that this would allow
these leaders to pursue changes in the structures that constrain
all poor citizens, including the black poor, in a way that effec-
tively imposes responsibility on individuals—and provides the
freedom for the disadvantaged to exercise their inherent and
morally required capacity to choose. He argued further that
there is an intrinsic link between these two sides of the respon-
sibility coin—between acceptance among blacks of personal re-
sponsibility for their actions and acceptance among all
Americans of their social responsibilities as citizens.

If we can get past the unproductive controversy over whether
civil rights only pertain to a few or whether these rights should
be available to all, if we can pursue new strategies as we enter
the 1990s rather than re-fighting the battles of the 1960s and
1970s, if we can preserve the even-handed decisions through
which the Supreme Court has moved us toward a color-blind
society, then we really will have approached a new frontier in
civil rights and in overall prosperity.



