THE SLOW, JUST, UNFINISHED DEMISE OF
THE BUCKLEY COMPROMISE:
Randall v. Sorrell, 126 S. Ct. 2479 (2006)

In 1976, the Supreme Court decided Buckley v. Valeo,! laying
out the fundamental compromise that has guided campaign
finance decisions ever since. Buckley held that though the gov-
ernment could not restrict how much a campaign spent, it
could restrict how much a person contributed to a campaign.?
This compromise has been under constant attack.> On one side
are those who think that contribution limits violate the First
Amendment;* on the other side are those who think that ex-
penditure limits are necessary to improve the democratic proc-
ess.5 As it attempts to straddle this divide, the Court’s jurispru-
dence has constantly threatened to veer to the left or the right.
The distinction underlying the compromise has also proved
slippery. The Court has struggled to define when a person’s
purportedly independent expenditure is so coordinated with
his favored candidate that it is really a contribution. It has also
failed to express how much a contribution limit can be lowered
before it functions as an unconstitutional limit on a candidate’s
spending. Last Term in Randall v. Sorrell,® the Supreme Court
held that Vermont’s contribution limits violated the First
Amendment because they were too low.” Though the plurality
correctly found the contribution limits unconstitutional, its nar-
row and unpersuasive opinion does not provide enough pro-
tection for First Amendment interests. The plurality opinion
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illustrates why Buckley’s compromise is untenable and should
be overruled.

In 1997, Vermont adopted campaign finance legislation that
imposed new restrictions on how much a person or party could
contribute to a campaign and on how much a campaign could
spend.® Both the expenditure and contribution limits applied to
the total campaign, including both the primary and the general
election.” The contribution limits were very low: $400 for state-
wide offices, $300 for state senators, and $200 for state repre-
sentatives.’? They were not indexed for inflation.!” Moreover,
they applied equally to individuals and parties.’? Soon after the
new law took effect, candidates, contributors, and parties sued
the state officials who were required to enforce it.!?

The United States District Court for the District of Vermont
largely stuck to the Buckley dichotomy. Bound by respect for
Buckley’s precedent, the court struck down the Vermont Act’s
expenditure limits'* and upheld the contribution limits for in-
dividuals.’® In a slight departure from Buckley, however, it
struck down the contribution limits as applied to parties, judg-
ing them unconstitutionally low.®

The Second Circuit agreed with the trial court that the Act’s
contribution limits on individuals were constitutional, noting
that the Act allowed more contribution dollars per citizen in
the relevant jurisdiction than the Missouri limits that were up-
held in Nixon v. Shrink Missouri Government PAC.'” The Second
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Circuit also held, however, that the limits on parties were con-
stitutional, reversing the District Court.!® It further held that
even the expenditure limits might be constitutional, finding
them supported by two compelling interests: the need to pre-
vent corruption and the appearance of corruption, which the
Supreme Court had recognized in Buckley;" and the need to
reduce the time officeholders have to devote to fundraising.?
The Second Circuit remanded the case to the District Court to
decide whether the expenditure limits were narrowly tailored
to serve these interests.!

The Supreme Court reversed.?? Announcing the judgment of
the Court and writing for a plurality, Justice Breyer invalidated
both the expenditure and the contribution limits.? In his opin-
ion, joined by Chief Justice Roberts and joined in part by Justice
Alito,? Justice Breyer explained that Buckley demanded that the
spending caps be struck down.” He stated that there was no
“special justification” for overruling Buckley that could over-
come the principle of stare decisis.?® Justice Breyer found that
Buckley could not be distinguished by a supposedly newfound
interest in protecting officeholders” time; he concluded that that
interest had already been considered by the Buckley Court.””
Moving to the contribution limits, Justice Breyer found that
they were too low to be constitutional, “prevent[ing] candi-
dates from amassing the resources necessary for effective
[campaign] advocacy” and “put[ting] challengers to a signifi-
cant disadvantage” compared to incumbents.?® Thus, for the
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first time, the Supreme Court held that a system of contribution
limits was unconstitutional.?’

Justice Breyer laid out a two-step test for determining
whether a contribution limit is too low. First, a court should
look for “danger signs” that a contribution limit would “pre-
vent[] challengers from mounting effective campaigns against
incumbent officeholders.”® If a court finds danger signs, then it
should then “review the record independently and carefully”
to “assess[] the proportionality of the restrictions.”3! The plural-
ity found danger signs in the Vermont contribution limits be-
cause they were lower than in most states, applied to parties as
well as individuals, included both the primary and general
campaigns, and were not indexed for inflation.? Justice
Breyer’s subsequent review of the record convinced him that
the limits were too low, based on five considerations “[t]aken
together”:® (1) “the record suggests . .. that [the] contribution
limits will significantly restrict the amount of funding available
for challengers to run competitive campaigns”;* (2) limits were
applied to parties as well as contributors, threatening freedom
of association;®> (3) the limits included expenses incurred by
volunteers;* (4) the limits were not indexed for inflation;?” and
(5) there was no special justification for extremely low limits in
Vermont.*® The plurality concluded that it could not determine
how Vermont would want it to sever the unconstitutional as-
pects of the contribution limits and thus struck the entire sys-
tem of contribution limits down.*

Justice Alito wrote a short separate opinion, concurring in
part and concurring in the judgment,* to note that he did not
find that stare decisis required adherence to Buckley.*! Justice
Alito concluded that the respondent Vermont officials had not
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adequately raised the question of overturning Buckley and so it
was unnecessary to consider whether that would be wise.*

Justice Kennedy wrote an opinion concurring in the judg-
ment, finding that he could not follow the Court’s campaign
finance jurisprudence because of his “skepticism regarding that
system and its operation.” Justice Kennedy stated that current
jurisprudence “may cause more problems than it solves.”*
Specifically, he noted that it created the problem of determin-
ing when contribution limits are too low —a line-drawing prob-
lem outside the Court’s competence.*> He also mentioned his
concern that the Court’s wider campaign finance jurisprudence
denied political parties their First Amendment rights.

Justice Thomas wrote an opinion, joined by Justice Scalia,
concurring in the judgment because of his continuing belief
that Buckley should be overruled.#” Justice Thomas argued that
contributions cannot be distinguished from expenditures be-
cause direct expenditures, like contributions, generally require
some “intermediary between a contributor and the speech
eventually produced.”* In addition, he noted that even if con-
tributions are only “statements of general support,” such
statements are still protected by the First Amendment.*’ Next,
Justice Thomas argued that the plurality’s test for determining
whether a contribution limit is too low is unworkable, demon-
strating the problems with Buckley’s compromise.®® He noted
that the plurality does not offer any rule at all for how a court
should explain how to detect danger signs,”' or how to decide
whether the limits are truly too low if danger signs are pre-
sent.’?? Justice Thomas concluded that the plurality’s test gave
no guidance in determining how low is too low, that no such
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line is possible, and that consequently Buckley was unworkable
and must be overruled.>

Justice Stevens dissented, arguing that Buckley’s holding on
expenditure limits should be overturned.* He argued that such
limits would still allow many avenues for speech and would
free candidates from the burden of fundraising.®> He also
pointed out the lack of evidence that spending limits would
disproportionately harm challengers.>

Justice Souter wrote a dissenting opinion, joined by Justice
Ginsburg in full and Justice Stevens in part.”” He argued that
the interest in freeing candidates from fundraising had not
been sufficiently considered by the Buckley Court and said he
would have held that the Court of Appeals correctly found that
this new interest could justify narrowly tailored limits on ex-
penditures.® Justice Souter also attacked the plurality’s conclu-
sion that the contribution limits were too low and disadvan-
taged challengers.®® He pointed to several studies suggesting
that contribution limits do not harm challengers and may even
help them.®

The controlling plurality was correct to find that Vermont’s
contribution limits were too low. But the two-part test it used
to reach this conclusion is far too vague to be a workable rule
of law, leaving legislatures and courts with almost no guidance
in crafting and assessing contribution limits. Whatever support
there once was for Buckley’s compromise has now broken
down, and the Court’s decision in Randall indicates why Buck-
ley’s holding on contribution limits must be overruled. It can-
not produce administrable rules to enforce the distinctions it
sets up, it relies on contradictory assumptions about the mo-
tives of lawmakers, and it cannot sufficiently protect the First
Amendment right to engage in political speech and association.

Buckley’s distinction between contributions and expenditures
has never won a consensus. In Buckley, six members of the
Court signed on to the compromise that authorized limiting
contributions to campaigns but forbade limiting a campaign’s
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expenditures.® Justices Burger and Blackmun dissented, argu-
ing that contribution limits were unconstitutional;®? Justice
White dissented because he believed that expenditure limits
were constitutional.®® Since then, Justices Kennedy, Scalia, and
Thomas have consistently called for Buckley to be overruled
because they believe that contribution limits are unconstitu-
tional.** Now in Randall, Justice Stevens has supported overrul-
ing Buckley because he would allow expenditure limits. Justices
Souter and Ginsburg have stated that they would reinterpret
Buckley to allow expenditure limits, removing its core compro-
mise. Thus, only Justices Alito, Breyer, and Roberts are left as
possible defenders of Buckley. Justice Alito declined to defend
Buckley’s holding on expenditure limits in Randall. Only Justice
Breyer has defended Buckley’s holding on contribution limits.®
Buckley has been unable to generate consensus because it
tried to distinguish the indistinguishable. Enforcing Buckley has
been difficult because of methods of getting around contribu-
tion limits. For instance, contribution limits are largely mean-
ingless if a potential donor can consult with the candidate on
how to spend his own money to help the campaign. Thus the
limit on contributions given to the candidate would have no
effect because a donor could benefit the candidate just as effec-
tively by spending money himself. Yet consultation between a
candidate and her supporters is integral to freedom of speech
and freedom of association, and banning these consultations
strikes at the heart of those freedoms. Consequently, the Court
has been faced with the dilemma of either eviscerating the
power of contribution limits or stripping away First Amend-
ment freedoms. Unfortunately, in FEC v. Colorado Republican
Federal Campaign Committee (Colorado II),%¢ the Court chose to
protect the effect of contribution limits at the expense of free-
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dom of association, ruling that the government could punish
parties for consulting with their candidates.®”

Randall’s treatment of contribution limits highlights another
problem with Buckley’s compromise. That compromise was
based on the idea that government could attack corruption
without seriously limiting the political speech of candidates, be-
cause contribution limits only targeted the actions of donors.
But if a legislature can set contribution limits as low as it
pleases, then it can effectively limit expenditures as well. At
some point contribution limits are so low that they severely
limit the amount of money a candidate can raise to finance his
speech. This undermines Buckley’s compromise because it effec-
tively allows the government to curtail the political speech of
candidates. This problem is exacerbated by public financing for
campaigns that is conditioned on accepting expenditure limits.
If a legislature could set the contribution limit low enough,
even modest public financing could effectively coerce nearly all
candidates into accepting expenditure limits. Given the drastic
contribution limits, candidates could never raise the amount of
money they would receive by accepting public financing and
the consequent expenditure limits. Again, the law would effec-
tively limit what a candidate could spend on her speech. Thus,
if it refuses to ban contribution limits altogether, the Court
must somehow define a lower boundary for such limits. Ran-
dall illustrates the impossibility of this task.

The plurality tried to define the lower bound for contribution
limits principally in terms of the effect a contribution limit
would have on challengers’ campaigns.®® On these terms, how-
ever, Justice Breyer’s argument is unconvincing, and the shad-
owy rule it outlines is unhelpful. He argues that “contribution
limits that are too low can...harm the electoral process by
preventing challengers from mounting effective campaigns
against incumbent officeholders, thereby reducing democratic
accountability.”® This statement seems to be based on the exis-
tence of “reputation-related or media-related advantages of
incumbency” that might be amplified by low contribution lim-
its.”? It is also supported by another quite reasonable intuition,

67. See id. at 463-65.
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70. Id. (quoting Shrink, 528 U.S. at 403-04 (Breyer, J., concurring)).



No. 1] Randall v. Sorrell 435

noted by the dissent in the Second Circuit. The premise of
campaign finance laws is that legislators are so set on reelection
that they would betray their principles and neglect their duties
in order to amass enough contributions to ensure their reelec-
tion.”! Yet campaign finance laws are written by the same legis-
lators who claim that they would do almost anything to be re-
elected. Thus if one takes these “reforming” legislators at their
word, one should expect them to enact laws that will disadvan-
tage challengers.

One problem with using these concerns and intuitions to sup-
port the plurality’s judgment is that they apply equally to all
campaign finance legislation. Thus, they suggest that all contri-
bution limits should be struck down. Also, the plurality could
only find meager evidence to support these intuitions, however
reasonable they might seem. Justice Breyer pointed to substan-
tial evidence that contribution limits would limit the money
available to campaigns, particularly in competitive races,” but
he did not turn up any evidence that limiting money in those
races would specifically harm the challengers in those races.” In
fact, Justice Souter was able to produce more evidence on the
precise question, which directly contradicted the intuition that
contribution limits aid incumbents.” If Justice Souter is right,
then legislators have not been acting to enhance their own
chances of reelection and the whole premise of campaign finance
reform should be called into question. The record may have
been inadequate and further study may show that contribution
limits do favor incumbents. Such an outcome, however, would
demonstrate the folly of adjudicating the constitutionality of
contribution limit statutes on an individual basis. When the mas-

71. Landell, 382 F.3d at 180-81 (Winter, J., dissenting) (“Act 64's major factual
premise is that Vermont incumbents so crave reelection that they ignore official
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public radar, to the level of expenditure limits set by Act 64 and to adoption of the
two-year cycle.”).
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sive record in a Supreme Court case like Randall cannot even es-
tablish that low limits disadvantage challengers at all, how can
lower courts determine whether a limit is so low that it “put([s]
challengers to a significant disadvantage?”7

In any case, the test that the plurality lays out to draw this
line is largely useless. This is one of the few points that a major-
ity of the Court seems to agree upon.” The plurality does not
tell us how low limits must be before danger signs become an
issue. Nor does it describe how a court’s subsequent review of
the record should decide whether the limits are too low. Fur-
thermore, some of the points considered by the court are of
very dubious relevance. As Justice Souter notes, failure to in-
dex for inflation should not be a major concern: “This challenge
is to the law as it is, not to a law that may have a different im-
pact after future inflation if the state legislature fails to bring it
up to economic date.””” As Justice Thomas notes, if the indi-
vidual limit is too low when applied to parties, “then the limits
are unconstitutional as applied to parties. But limits on indi-
viduals cannot be transformed from permissible to too low sim-
ply because they also apply to political parties.””®

In fact, as Justice Thomas argues, it is impossible to make a
functional rule that would define the lower bound for contribu-
tion limits. “There is simply no way to calculate just how much
money a person would need to receive before he would be cor-
rupt.... Likewise, there is no meaningful way of discerning
just how many resources must be lost before speech is dispro-
portionately burden[ed].”” Courts are institutionally incapable
of drawing these sorts of lines.®

75. Id. at 2492.

76. See id. at 2506 (Thomas, J., concurring in judgment) (“From all appearances,
the plurality simply looked at these limits and said, in its ‘independent judicial
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cal incumbents in the legislature set low contribution limits because their public
recognition and easy access to free publicity will effectively augment their own
spending power beyond anything a challenger can muster. ... The petitioner
offered, and the plurality invokes, no evidence that the risk of a pro-incumbent
advantage has been realized.”).
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stitutional amendment: courts are not institutionally competent to do the kind of
line drawing that reform requires and if legislatures are corrupt enough to require
such laws, they should not be allowed to draft them.
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Thus, Randall effectively illustrates the problem with retain-
ing the Buckley compromise and its distinction between expen-
ditures and contributions. First, it is impossible to craft worka-
ble rules that will police Buckley’s distinctions. One cannot de-
fine when a contribution limit is so low that it places too heavy
a burden on political speech or a challenger’s campaign.

Second, there is a contradiction at the heart of Buckley and
the Court’s campaign finance jurisprudence. If legislators are
so corrupt that they need campaign finance reform legislation,
they are too corrupt to draft it. Perhaps the evidence cited by
Justice Souter indicates that their reform is not self-serving. If
s0, it is hard to see how the interest in preventing corruption is
so compelling that it can justify the significant restrictions on
political activity approved by Buckley and Colorado II. If there
are so few corrupt legislators that they cannot turn election
laws to their advantage, then surely bribery laws and public
opinion are enough to combat them. Certainly, the government
should not be allowed to stifle political speech when other tools
are available.

Third, contributions are a vital form of speech and associa-
tion. They are an expression of general political support that
should be protected by the First Amendment. Moreover, as the
plurality notes, contributions to a party are a crucial method of
allowing citizens to combine their voices to influence their de-
mocracy;® thus, contribution limits on parties place a heavy
burden on a citizen’s right to freedom of association.

In short, the Court’s fractured opinions in Randall show that
the Buckley compromise is falling apart, and the plurality’s
opinion demonstrates the reason: Buckley is no longer worka-
ble. The First Amendment demands that it be replaced with a
standard that provides more protection to political speech.

James Coleman

81. See Randall, 126 S.Ct. at 2497-98.



