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In recent years, the United States Supreme Court has focused in-
creasing attention on two doctrines that provide immunity from anti-
trust liability for certain anticompetitive activity: the state action
doctrine and the petitioning immunity doctrine (sometimes known as
the Noerr-Pennington doctrine, after the two cases that established it).
These doctrines have been the subject of seven Supreme Court decisions
in as many years. In spite of (or perhaps because oj) the Court's nu-
merous recent decisions, there remains a great deal of confusion about
the source and the scope of these doctrines. This Article attempts to
clarify both doctrines.

The Supreme Court and a number of commentators contend that the
antitrust immunity doctrines are the product of statutory interpreta-
tion of the antitrust laws themselves. The Court contends that petition-
ing and state action are "essentially dissimilar" to the types of business
activity the antitrust laws were designed to regulate. This Article dis-
agrees. Both petitioning and state action present precisely the sorts of
problems with which the antitrust laws are concerned-exploitation of
consumers through the charging of supracompetitive prices.

To determine the source of antitrust immunity, the Court must look
beyond the antitrust laws to the constitutional principles that are im-
plicated by the doctrines. For the state action doctrine, the constitu-
tional principle at stake is largely one of federalism, and the more
general democratic principles embodied in the Court's non-delegation
jurisprudence. For the petitioning immunity doctrine, the First Amend-
ment protection of speech and petitioning provides the relevant princi-
ples. After examining the source of the antitrust immunity doctrines,
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this Article considers the appropriate scope of those doctrines in light of
the constitutional principles at issue.
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INTRODUCTION

Arizona state Senator Manuel Pena is a man with a firm grasp
of reality. The Bank of America was on its way to completing its
purchase of Security Pacific Bank, which threatened to consoli-
date ownership of over thirty percent of the deposits in Arizona
in the hands of one bank. Senator Pena declared that the Ari-
zona legislature would prevent the acquisition by amending the
state's antitrust laws to prohibit sole ownership of over thirty per-
cent of the deposits in the state. He had not heard that the Bank
of America was divesting itself of enough Arizona deposits that it
would own only twenty-nine percent, but the news did not throw
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him. The state would just drop the cap to twenty-five percent, he
said. In Pena's words, "The Senate giveth, and the Senate taketh
away.'

Senator Pena has it right. State and local governments have
enormous power to rearrange the competitive landscape in al-
most any field. That power, the circumstances in which it may be
exercised without interference from the federal antitrust laws,
and the manner in which constituents may seek to have that
power exercised in their favor, are the subjects of this Article.

Antitrust is about competition-what practices are competi-
tive, what practices impermissibly restrain competition, and how
to tell them apart.2 The rules dividing permissible methods of
competition from impermissible restraints are reasonably clear in
many cases. A firm can set its prices with an eye to its competi-
tor's prices,' for example, but it cannot agree with its competitor
what those prices should be.4 Some practices are closer to the
line than others, but the debate is at least well-defined. Whether
vertical nonprice restraints are illegal per se or are subject to the
rule of reason may never be settled for the commentators,5 for
example, but the ground they are arguing about is fairly clear.6

There are many ways to compete, and there are at least as
many ways to restrain competition. One of the ways a firm can
compete is by asking the government to confer a benefit on the
firm or to impose a burden on its competitors. Firms compete in
this political "market" for economic benefits they cannot other-
wise get in economic markets. This political market has both
legal and economic significance, but its competitive processes
differ in many important respects from the processes in eco-

1. Arizona Bill Targets B of A, S.F. CHRON., Feb. 19, 1992, at BI col. 4.
2. On this point, courts and commentators agree. See, e.g., National Society of Profes-

sional Engineers v. United States, 435 U.S. 679, 697 (1978) (invalidating under the Sher-
man Act a canon of professional ethics that makes competitive bidding unethical);
RicHARD A. POSNER, ANTrrRusr LAw: AN ECONOMIC PERSPECTIVE 23-24 (1976) [hereinafter
POSNER, EcoNoMIc PERSPEcriVE).

3. See In re Coordinated Pretrial Proceedings in Petroleum Products Antitrust Litiga-
tion, 906 F.2d 432, 444 (9th Cir. 1990). Of course, price interdependence may in some
cases be evidence of a conspiracy, which is illegal. Id at 446-50.

4. To do so would constitute horizontal price fixing, which is illegal under section 1 of
the Sherman Act, 15 U.S.C. § 1. For a full discussion of the issues raised by such practices,
see, e.g., PHiLLiP AREEDA & Louis KAPLOW, ANTrITRUsr ANALVis 187-275 (4th ed. 1988).

5. The Supreme Court, however, has had its say. See Continental T.V., Inc. v. GTE Sylva-
nia, Inc., 433 U.S. 36 (1977) (evaluating vertical territorial market division under the rule
of reason).

6. Compare LRRY SULLrVAN, HANDBOOK OF ThE LAW OF ANTITRUST 399-431 (1977) with
ROBERT H. BoRM, THE ANTrrRusr PARADox: A PoLcy AT WAR WITH ITSELF 280-298 (1978)
[hereinafter BoRE, ANTrrRusT PARADox].

No. 2]



Harvard Journal of Law & Public Policy

nomic markets. Companies that turn to the political markets to
gain a competitive advantage almost always do so in order to
achieve an anticompetitive result. If they could achieve the same
result legally in the market-through innovation or more effi-
cient management, for example-the company would do so and
save the costs of transacting with the government.7

To choose a not completely random example, if a raisin
grower wanted to join together with his competitors and pool
their output to stabilize (raise) prices, the grower would be liable
under the Sherman Act.' If the raisin growers collectively lobbied
the government to set up their cartel for them, however, their
conduct probably would not subject them to antitrust liability.'
This would be so even though the growers could reap profits
above both the market price and the private cartel price by ob-
taining a governmental imprimatur on their actions. This immu-
nity from antitrust liability, and the attendant supracompetitive
profits, are the results of the antitrust "state action" doctrine.

The political market also differs from economic markets be-
cause the rules of the game in the political market have a consti-
tutional spin to them. In a democracy, citizens are supposed to
communicate their wishes, anticompetitive and otherwise, to
their representatives, who are supposed to respond. However
badly this might break down in practice, in theory it is "the es-
sence of self-government,"'1 and is by and large protected by the
Speech and Petition Clauses of the First Amendment. But peti-
tioning, in and of itself, can have dramatically anticompetitive
effects, even if the petitioning is unsuccessful. Firms may waste
scarce resources lobbying the government to ban a new product
rather than develop a competitive product of their own. If many
firms do so, the value to the consumer of a new product or a new
competitor may be completely wasted through the expenditures
used to fight the new development. Such effects are com-

7. In addition, firms may compete for political benefits out of fear that their competi-
tors will get those benefits instead and unfairly exclude them from the economic market.
Thus, the incentives to seek government benefits involve denying those benefits to others
as well as obtaining them for oneself. See infra note 353.

8. These are the facts of Parker v. Brown, 317 U.S. 341 (1943), the Supreme Court's
first look at these problems. Parker is discussed more fully infra notes 33-51 and accompa-
nying text.

9. Id. at 351-52.
10. Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964) (holding that state libel laws cannot

punish true statements about public officials).
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pounded when a petitioner succeeds in obtaining the assistance
of a state or local government in implementing its plan.

Thus, a statutory preference for competition may conflict with
a constitutional mandate for self-government and freedom of
speech. Stated this way, the solution to the problem sounds easy.
In any conflict between a constitutional provision and a statute,
the Constitution must prevail. Unfortunately, the Supreme
Court's treatment of this problem in a series of cases beginning
with Eastern Conference of Railway Presidents v. Noerr Motor Freight,"'
has created needless confusion because the Court has nominally
grounded its decisions in the antitrust laws instead of the Speech
and Petition Clauses of the First Amendment. 2 We thus have the
antitrust petitioning immunity doctrine, which holds the anti-
trust laws do not apply to firms' petitioning activity, even if the
petitioning itself has anticompetitive effects and is not protected
by any constitutional provision.'3

The state action and petitioning doctrines have some impor-
tant things in common. First, both doctrines deal with important
questions involving the relationship between government and its
constituents. For example, if a small group of constituents wants
the government to transfer wealth to it from other constituents
using a restraint of trade as the mechanism, is that permissible?
Under what circumstances is it permissible, and what methods
may the group use to obtain the transfer? The Supreme Court's
current answer is that there is no antitrust problem. As stated in
City of Columbia v. Omni Outdoor Advertising, Inc.,14 at least with
respect to requests directed at state legislators or those vested
with state authority, the antitrust immunity doctrines "are
complementary expressions of the principle that the antitrust
laws regulate business, not politics; [Parker] protects the States'
acts of governing, and [Noerr] the citizens' participation in
government."'

5

That the antitrust laws "regulate business, not politics" is a tru-
ism supported only by the Court's repeated recitations. This Arti-
cle will attempt to show that the Court's opinion in Omni, which
reflects the Court's consistent statement of the doctrine in both
state action and petitioning cases, implies two things that are not

11. 365 U.S. 127 (1961).
12. Id. at 135-36.
13. See infra notes 333-38 and accompanying text.
14. 499 U.S. 365 (1991).
15. Id at 383.
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true: First, that in the cases arising under Parker and Noerr there is
a meaningful difference between politics and business and, sec-
ond, that such a distinction, were one to be made, could be
based on antitrust principles. In reality, both petitioning and
state action may have severe anticompetitive consequences for
consumers, and both legislators and constituents may behave in
ways more commonly associated with Wall Street than with Penn-
sylvania Avenue.

There is an additional similarity between the doctrines, which
helps to explain the confused state of the cases. The Court de-
cided Parker and Noerr using a common methodology. In both
cases the Court noted that the issue before it presented a poten-
tial conflict between important constitutional principles and
strict adherence to the antitrust laws.' 6 In both cases the Court
construed the antitrust laws so as to avoid the conflict, implicitly
following a principle most famously enunciated in Crowell v. Ben-
son 7 and Ashwander v. Tennessee Valley Authority. 8 In Parker, the
Court said that "[w]e find nothing in the language of the Sher-
man Act or in its history which suggests that its purpose was to
restrain a state or its officers or agents from activities directed by
its legislature."' 9 In Noerr the Court expressed the same thought
more clearly, declining to apply the Sherman Act to the conduct
before it in part because "[t]he right of petition is one of the free-
doms protected by the Bill of Rights, and we cannot, of course,
lightly impute to Congress an intent to invade these freedoms."2

The Court's avoidance tactic has created doctrinal confusion.
Because the Court said in Parker and Noerr that it was construing
the antitrust laws, albeit in light of substantive constitutional
principles, subsequent students of those opinions, judicial and
otherwise, have focused their attention on the antitrust laws.2'
This Article contends that those who look to the antitrust laws for
answers about state action and petitioning immunity are looking
in the wrong place. The Delphic simplicity of the Sherman Act
offers no answers to the very ambiguous questions these cases
present. Simply put, when the Court construes a statute to avoid

16. Noerr, 365 U.S. at 138; Parker, 317 U.S. at 350.
17. 285 U.S. 22, 46 (1932) (holding that statutes are to be construed to be consistent

with the Constitution if possible).
18. 297 U.S. 288, 341 (1936) (Brandeis, J., concurring) (holding that the Court should

not rule on constitutional questions if the issue can be avoided).
19. Parker v. Brown, 317 U.S. 341, 350-51 (1943).
20. Noenr, 365 U.S. at 138.
21. See infra notes 67-107 and accompanying text.
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a conflict with a constitutional principle, one must look to the
scope of that principle for the answer to the question whether
the statute applies. For if the principle applies, the statute will
not.

Thus, in the state action cases, an explanation for the Court's
cases and the development of the doctrine must be found in sub-
stantive principles of governance expressed in the Court's re-
spect for the role of the states in our federal system and in
principles analogous to the famous non-delegation doctrine,
which has enjoyed a quiet renaissance in one line of the antitrust
state action immunity cases.2 2 The Court must draw a line be-
tween state action that in some meaningful sense represents gov-
ernance and state action that more closely resembles the
legislature brokering benefits from one group of constituents to
another.2

1 Public choice theory assists this analysis by providing a
model of legislative behavior against which the Court's somewhat
poorly articulated notions of federalism may be tested. The line
between governance and brokering is of course unclear, but
there is a distinction to be made here. The first point is that the
distinction is made using principles of federalism, not antitrust.24

The Court's present line between brokering and governance is
oddly formed and oddly placed. The Court has created a formal
rule under which direct acts by a state legislature (or a local legis-
lature acting with state authority), such as passing a law that itself

22. See infra notes 236-299 and accompanying text.
23. Id.
24. To address an obvious first objection, we note at the outset that the inquiry we

advocate here is not the search for "traditional governmental functions" that so vexed the
Court in the cases between National League of Cities v. Usery, 426 U.S. 833 (1976) (strik-
ing application of minimum wage and maximum hour provision of Fair Labor Standards
Act to state governments), and Garcia v. San Antonio Metropolitan Transit Authority, 469
U.S. 528 (1985) (holding that Congress may require state and local government employ-
ers to pay overtime wages under Fair Labor Standards Act). The approach we advocate in
this Article is not concerned with identifying areas reserved to the states to regulate.
Rather, the approach we advocate seeks to ascertain whether a state is actually governing,
as opposed to bartering its power to immunize an anticompetitive program, without re-
gard to the scope of the states' power to govern. The Court should be indifferent to the
states' policies so long as it is assured that there are policies at work and that they belong
to the state.

Similarly, the approach we advocate is constitutional in the sense that it is based on
general principles of governance, not on the Supremacy Clause. The vague contours of
the Sherman Act do not easily lend themselves to Supremacy Clause analysis. The analysis
might be different with a more specific federal statute. Certainly a federal statute that
regulated the ability of municipal utilities to control access to electric power on the part
of neighboring utilities who were potential competitors would be more likely to prevail
against a state action immunity argument than would a general federal mandate that
competition is good.
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restrains competition or granting an exemption from regulation,
are immune from scrutiny. Omni is the best example of this rule,
which, as the Court stressed in that case, is based on the fear that
state and local legislation would be "chilled" by the prospect of
antitrust liability.25 By contrast, the Court has repeatedly held
that "indirect" state acts, such as allowing private firms to set a
rate schedule that becomes effective unless the state vetoes it, are
not entitled to antitrust immunity.26 Acts are "indirect" for the
Court's purposes when the state involvement is merely a "gauzy
cloak" for a system of private restraints.27 As a practical matter,
the Court employs techniques similar to the reasoning underly-
ing the nondelegation cases (such as Panama Refining Co v.
Ryan2") to determine whether the state has delegated its gov-
erning authority to a private party.29 If so, the restraint is deemed
indirect and is not immune from antitrust scrutiny.

In the petitioning cases, the Court has recently set forth some
fairly clear ground rules for "petitioning" of courts and adminis-
trative agencies,3" but these rules (and the rules governing im-
munity for petitioning in other fora) lack conceptual coherence.
This conceptual deficiency exists because the basis for the rules
emerging from the petitioning cases is even more vague than in
the state action cases. The Court is clear that it does not want to
encroach on the First Amendment rights identified in Noerr and
elaborated in later cases.3 But the Court has not used First
Amendment principles in defining the scope of the doctrine.
The scope of petitioning immunity has been broader than would
be justified by the First Amendment. The result has been a doc-
trine developed solely by the desire to avoid a problem-tram-
pling upon First Amendment rights-without reference to a
theory that tells us when that problem arises or why. Without
such a theoretical basis, there is no way to say that the result in a
given case was right or wrong, and there is no theoretically sound
way to predict, ex ante, what actions will and will not receive im-

25. Omni, 499 U.S. at 382.
26. See, e.g., Federal Trade Comm'n v. Ticor Title Ins. Co., 112 S. Ct. 2169 (1992);

Southern Motor Rate Carriers Conf. v. United States, 471 U.S. 48 (1985); California Retail
Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).

27. See, e.g., California Retail Liquor Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 105-
06 (1980).

28. 293 U.S. 388 (1935).
29. Id.
30. See, e.g., Professional Real Estate Investors, Inc. v. Columbia Pictures Indus., 113 S.

Ct. 1920 (1993).
31. See infra notes 325-332 and accompanying text.
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munity. In the state action cases, the Court at least relies ex-
pressly on principles of federalism, even if it has not defined
what those principles are. The petitioning cases have no such in-
tellectual foundation.

Principles of substantive First Amendment law should dictate
the results in the petitioning cases. Petitioning in and of itself
can have substantial anticompetitive consequences. There is thus
no basis for the contention that petitioning is not the kind of
conduct with which the antitrust laws are concerned. The only
reason for exempting petitioning activity is that the Constitution
takes precedence over the antitrust laws. It follows that when the
First Amendment protections of speech and petitioning are inap-
plicable, anticompetitive petitioning activity should be subject to
antitrust liability, assuming the substantive requirements of anti-
trust law are met. The Court's treatment of petitioning immunity
should follow First Amendment doctrine. Previous petitioning
cases should be modified or rejected to the extent they are in-
consistent with First Amendment principles.2

The Court is correct in one respect-Parker and Noerr do have
much in common. The similarities, however, are not found in
the antitrust laws and have nothing to do with a search for an
illusory distinction between politics and business. Rather, both
doctrines work at the intersection of antitrust and governance.
The contours of both doctrines should be determined by the fun-
damental goals and values of democracy in our constitutional sys-
tem. These constitutional principles will necessarily constrain
enforcement of the antitrust laws. Conversely, the antitrust laws
should be constrained only to the extent dictated by these
principles.

I. THE DEVELOPMENT OF ANTITRUST IMMUNITY

A. Parker v. Brown

We begin the discussion of both doctrines where the Court be-
gan it-in 1943, with the case of Parker v. Brown."3 Parker dealt
with the validity of the California Agricultural Prorate Act,3 4 a

32. Of course, if a state action was inconsistent with the First Amendment it would be
unconstitutional. The inconsistencies we discuss in this Article involve the Court and
others giving more protection to anticompetitive activity than the First Amendment can
provide.

33. 317 U.S. 341 (1943).
34. Act of June 5, 1933, ch. 754, 1933 Cal. Stat. 1969.

No. 2]



302 Harvard Journal of Law & Public Policy [Vol. 17

period piece of state legislation governing the California raisin
industry, enacted in the 1930s and modeled on the Agricultural
Adjustment Act that had been declared unconstitutional3" and
then reenacted as President Roosevelt and the Court fought over
the New Deal." According to the Court, "almost all the raisins
consumed in the United States, and nearly one-half of the world
crop," were produced in the quaintly-named Raisin Proration
Zone No. 1. 7 Times, it will be recalled, were hard in the 1930s,
and raisin producers were threatened with the loss of their busi-
ness as they accumulated large crop surpluses and prices plum-
meted.3" To protect the raisin growers, California decided to
allow them to form a cartel to reduce raisin output, and to throw
the state's enforcement authority behind the cartel.39

More specifically, the Act allowed producers in a given region
to request the formation of a government committee-com-
posed, not incidentally, of the raisin producers and packers
themselves 4 0-which would propose a plan for reducing output
(and therefore increasing prices). Once devised, a committee's
plan was presented to the California Agricultural Prorate Advi-
sory Commission, which could modify or reject it. Whatever the
Commission did was then sent out to the producers themselves,
who voted on it. The producers thus had the final say on whether
a restriction would be adopted by the state of California.41 Not
surprisingly, the result in Raisin Proration Zone No. 1 was that
70% of the raisin crop was taken off the market. 42

35. United States v. Butler, 297 U.S. 1 (1936).
36. Good descriptions of the history of the Prorate Act may be found in Paul R.

Verkuil, State Action, Due Process and Antitrust: Reflections on Parker v. Brown, 75 CoLUM. L.
RE%. 328,331-33 (1975);John S. WileyJr., A Capture Themy ofAntitrust Federalism, 99 HARv,
L. REv. 713, 716-19 (1986) [hereinafter Wiley, Capture Theory].

37. Parker, 317 U.S. at 345.
38. Id. at 364. In fact, some producers were selling raisins at prices below the cost of

production. Id. at 364 n.10.
39. Id. at 346.
40. Id. at 346. The Act provided that committee members would be chosen by raisin

growers and packers, presumably from their own ranks. Id.
41. Id. at 347. This feature of the Act has been consistently ignored by the Court and by

commentators seeking to reconcile Parkerwith later state action cases. See, e.g., California
Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 104 (1980) (claiming
Parker turned on "extensive official oversight").

42. All raisin growers in the Zone were required to deliver their goods to the state for
inspection. There, all "nonmarketable" raisins were removed. According to the plan, how-
ever, at least 20% of the raisins delivered had to be classified "nonmarketable." That
done, the state then put fully 50% of the entire crop into a "stabilization pool"'-that is,
they threw them away. Raisin growers could then market the remaining 30% of their
crop, after paying a fee to the state of $2.50 per ton. Id. at 347-48.
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One might ask why California legislators would pass such a law.
After all, more people eat raisins than grow them, so one would
think a legislator would prefer to keep raisin prices low.43 In a
perhaps excessively candid preamble to the Act, the legislature
provided its answer: "[t]he unreasonable waste of agricultural
wealth" occasioned by the overproduction of raisins "is creating
chaotic economic conditions in certain agricultural areas of the
State of such severity as to imperil the ability of agricultural pro-
ducers to contribute in appropriate amounts to the support of
ordinary governmental and educational functions, thus . .. in-
creasing the tax burdens of other citizens for the same pur-
pose."44 In other words, raisin prices were down, so the raisin
growers were making less money and the legislature was receiv-
ing fewer tax dollars.

Leaving aside the entire idea that raisins were being "overpro-
duced,"45 the state's asserted reason for raising raisin prices-to
be able to collect tax revenues from raisin growers-smacks
more of fiscal self-interest than of a genuine concern for the pub-
lic welfare. The state's justification was particularly troubling be-
cause ninety to ninety-five percent of the raisins grown in
California were sold outside California.46 Thus, the overwhelm-
ing majority of the higher prices charged by the raisin cartel
would be paid by consumers in other states, who had no say over
whether California legislators remained legislators from year to

43. This intuitive statement is wrong. Even if the majority of the raisins were sold in
California, consumers would have had a tough time fighting the Act because of free rider
problems. There are many consumers, each paying a slightly higher price for raisins be-
cause of the Act. There are far fewer raisin growers, each reaping a relatively substantial
benefit from the Act. Under these circumstances, growers are far more likely than con-
sumers to act collectively to influence the legislature. Each consumer rationally is unwill-
ing to bear the costs of petitioning by herself, and will wait for someone else to do herjob
for her.

Consumers might try to get around this problem by banding together, so that each
bears only part of the cost. But, as Mancur Olson and countless others have shown, such
efforts are largely doomed to fail. See MANCUR OLSON, THE LOGIC OF COLLcrivW ACTiON
127-28 (1971). Someone must bear the cost of organizing, as well as her share of the cost
of petitioning. Potential organizers are at least as likely to free ride as potential
petitioners.

44. 1933 Cal. Stat. 1969, § 1.
45. If farmers truly were losing money growing raisins, they might have shifted their

land to a more profitable crop or, if that were not possible, ceased to be farmers. From
the farmer's perspective, this economic answer is undeniably harsh. On the other hand,
so was California's solution-raising food prices across the country in the midst of a de-
pression. In any event, California seems to have been less concerned about overproduc-
tion of raisins-a problem which would have taken care of itself, particularly if raisin
growers were pricing below cost, as the Court suggested-than it was about ensuring the
continued employment of too many raisin growers.

46. Parker, 317 U.S. at 345.
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year. One could view the Act as a deal between raisin growers and
the state to bilk consumers nationwide and split the take-the
state's cut coming from the increased tax revenues it admittedly
wanted to collect. California consumers would be less likely to
object to the Act, even though they were paying higher prices for
raisins, if they were benefitting from either decreased tax rates or
increased state benefits than they would have had without the
cartels.

47

Perhaps this is too cynical. Perhaps the California legislature's
reference to tax revenues meant only that it felt the Act was in
the best interests of all (California) citizens. Even if that were the
case, however, one cannot avoid some deeply disturbing ques-
tions about the propriety of California's actions. As the Act was
structured, producers had virtually unlimited control over the
cartels. The state merely provided a compulsory enforcement
mechanism, which increased the value of the cartel (and its an-
ticompetitive effects) tremendously.48

47. From this perspective, the Act was nothing less than a declaration of interstate
trade war. Whatever the merits of the Court's answer to the antitrust question, it seems
clear to us that the Court should have found the Act unconstitutional under the Dormant
Commerce Clause. The Court's answer to the Commerce Clause argument was unpersua-
sive, to say the least. The Court first argued that the Act affected raisins before they en-
tered interstate commerce, rendering the Commerce Clause inapplicable. Parker, 317
U.S. at 361. This argument is mere sophistry. Following the Court's reasoning, a state
could avoid all constitutional limits on its regulatory powers by setting up state purchasing
agencies somewhere in the chain of distribution. This statement was particularly baffling
coming from a Court that had only a year earlier held that the commerce power ex-
tended to regulation of wheat grown and consumed on the same farm. Wickard v. Fil-
burn, 317 U.S. 111 (1942).

The Court was understandably uncomfortable resting on this theory alone. It also con-
cluded that California had adequately balanced "the competing demands of the state and
national interests involved." Parker 317 U.S. at 362. In particular, the Court was con-
cerned that the plight of California's raisin farmers "because of its local character and the
practical difficulties involved, may never be adequately dealt with by Congress." Id. This is
nothing less than a rejection of the Dormant Commerce Clause doctrine itself. That con-
stitutional protection loses all force if it is up to the states themselves to determine when
they are violating its provisions by discriminating against interstate commerce.

Finally, the Court reasoned that the Act did not discriminate against interstate com-
merce at all, because California consumers had to pay higher prices as well. Id. at 367-68.
But the entire point of the Act from California's perspective was that all of the benefits
remained within California, while most of the burdens were shipped out of state. The
Commerce Clause has few teeth if the imposition of a small burden on California con-
sumers can save a law which imposes a comparatively huge burden on out of state
consumers.

All that being said, Parker was, as we have noted, a period piece. The Court had just
emerged from an era of striking down New Deal legislation in part on Commerce Clause
grounds and it was determined not to go back. See Merrick B. Garland, Antitrust and State
Action: Economic Efficiency and Political Process, 96 YALE L. J. 486 (1987).

48. This is because cartelists have strong incentives to cheat absent a powerful enforce-
ment mechanism. Such cheating destabilizes and eventually destroys most cartels. See infra
note 122 and accompanying text.
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In the end, the state brought one more thing to the cartel-
antitrust immunity. Because the state was involved, the Court
held that the raisin growers were not liable under the antitrust
laws. As the Court put it, 'We find nothing in the language of the
Sherman Act or in its history which suggests that its purpose was
to restrain a state or its officers or agents from activities directed
by its legislature."49 While Congress did have that power, the
Court was unwilling "lightly" to attribute "an unexpressed pur-
pose to nullify a state's control over its officers and agents.""°

Further, the raisin growers were entitled to ride the state's coat-
tails, immune from antitrust liability, even though the growers
proposed, orchestrated, controlled, and stood to benefit from
the restrictions imposed by the Act."'

B. Noerr

Parker implied that if a state was immune from antitrust liability
for enacting anticompetitive restraints, one could hardly punish
those who asked that such restraints be enacted. 2 Parkers impli-
cation regarding petitioning activity was made explicit in Eastern
Railroad President's Conference v. Noerr Motor Freight, Inc.5"

The Eastern Railroad President's Conference was a trade asso-
ciation of East Coast railroad companies concerned about com-
petition from the emerging long-haul trucking industry.
Unwilling or unable to compete in the market,54 the railroad
companies jointly funded a massive and rather heavy-handed lob-
bying and media attack on the truckers, designed to procure pro-
tective legislation from the state government.55 While the
railroads did not succeed in their immediate goal-persuading
the Pennsylvania legislature to bar heavy trucks from Penn-
sylvania freeways-they did manage to convince the governor to

49. Parker, 317 U.S. at 351.
50. Id. at 350-51.
51. Id. at 352.
52. On its facts Parkerwent even farther, granting immunity to the private actors who

actually controlled the raisin cartel, but that aspect of the opinion has become the victim
of selective judicial memory in later cases. See, e.g., California Retail Liquor Dealers Ass'n
v. Midcal Aluminum, Inc., 445 U.S. 97, 104 (1980) (invalidating California's resale price
maintenance scheme for wine because it was insufficiently supervised by the state).

53. 365 U.S. 127 (1961).
54. This is perhaps unfair. It is possible that railroads could have competed successfully

with trucks (though history would seem to suggest otherwise). Nonetheless, any rational
businessman would prefer not to face competition if he did not have to, and the railroad
presidents felt they had found a way to avoid competition.

55. Id. at 129.
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veto legislation the truckers favored. They also managed to con-
vince a number of Pennsylvania residents that heavy trucks were
a bad idea."

The truckers sued the railroads, claiming the latter had con-
spired to restrain trade in violation of Section 1 of the Sherman
Act. The truckers prevailed in the district court, but the Supreme
Court reversed. It reasoned:

[T]he Sherman Act does not prohibit two or more persons
from associating together in an attempt to persuade the legis-
lature or the executive to take particular action with respect to
a law that would produce a restraint or a monopoly. Although
such associations could perhaps, through a process of expan-
sive construction, be brought within the general proscription
of "combinations[s] ... in restraint of trade," they bear very
little if any resemblance to the combinations normally held
violative of the Sherman Act, combinations ordinarily charac-
terized by an express or implied agreement or understanding
that the participants will jointly give up their trade freedom, or
help one another to take away the trade freedom of others
through the use of such devices as price-fixing agreements,
boycotts, market-division agreements, and other similar
arrangements.

57

This language appears unambiguous. If it is to be believed, the
Court was not immunizing anything. Rather, the Court was sim-
ply considering-and rejecting-application of the antitrust laws
to a new type of claim: one of anticompetitive restraint through
petitioning.

There are a number of problems with this conclusion, which
we discuss in detail in Part III. For now, it is enough to note that
petitioning activity is often precisely the sort of thing with which
the antitrust laws have always (and rightly) been concerned. Per-
haps cognizant of the anticompetitive possibilities of petitioning,
the Court did not end its analysis there. It continued:

This essential dissimilarity between an agreement jointly to
seek legislation or law enforcement and the agreements tradi-
tionally condemned by § 1 of the Act, even if not itself conclu-
sive on the question of the applicability of the Act, does
constitute a warning against treating the defendants' conduct
as though it amounted to a common-law trade restraint. And
we do think that the question is conclusively settled, against
the application of the Act, when this factor of essential dissimi-
larity is considered along with the other difficulties that would

56. Id. at 130.
57. Id. at 136.
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be presented by a holding that the Sherman Act forbids as-
sociations for the purpose of influencing the passage or en-
forcement of laws. 8

The Court identified two such "other difficulties" which com-
bined to produce this result. The first difficulty was that "the
whole concept of representation depends upon the ability of the
people to make their wishes known to their representatives."5 9

Because government is supposed to be responsive to the de-
mands of the electorate, the Court was unwilling to punish the
electorate for making those demands. This difficulty was tied
directly to Parker, which the Court cited in support of its
concerns.

60

The second difficulty the Court identified was the First Amend-
ment right to petition.6 1 This difficulty was simply a more specific
statement of the general concern about representation. In order
to facilitate representation, the Constitution guarantees the right
to petition, which may not be infringed by a statute. The Court
did not explicitly conduct a First Amendment analysis, however,
preferring instead to avoid confronting the "important constitu-
tional questions" that might be raised if it had ruled the other
way.

6 2

According to this analysis, Noerr creates a sort of penumbra
around the state action doctrine in which anticompetitive peti-
tioning may take place without antitrust liability. Noerr protects
not only those private actors who obtain governmental benefits
at the expense of their competitors, but private actors who seek
government action, regardless of whether their petitioning is
successful.

This penumbra is a fairly dramatic expansion of the immunity
provided in Parker. That decision was based on the idea that in a
federal system, state legislative choices are entitled to some defer-
ence so long as certain conditions are met.6 3 Where the state
does not act, however, there is no occasion to invoke such defer-
ence. Noerr's intellectual foundations, while related to Parker, are
thus conceptually distinct.64

58. Id. at 136-37.
59. Id at 137.
60. Id. at n.17.
61. Id. at 137-38.
62. Id
63. Parker, 317 U.S. at 351.
64. This rationale can also be construed as implying that no immunity would obtain for

petitioning the government to do something it could not constitutionally do. In a similar
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But what if the government, particularly a state government,
had no power to restrain trade? What if Lochner65 were still the
law of the land, or if the "business affected with a public interest"
doctrine of Munn v. Illinois6 was good law? In that event, peti-
tioning the government to dole out some anticompetitive benefit
to one's firm would be to seek unlawful state action, because the
government would have no power to restrain trade. Should that
matter? No. The reason it should not matter highlights a distinc-
tion between Noerr and Parker that cannot be found in the anti-
trust laws. The First Amendment will, where applicable, protect a
citizen from any liability arising out of efforts to petition the gov-
ernment, even if the government has no power constitutionally
to give the citizen the relief she seeks. That the right to petition
exists apart from limitations, antitrust or otherwise, on the gov-
ernment's ability to respond to petitioning, or the manner in
which the government responds, suggests that Noerr immunity is
based in something other than the antitrust laws.

C. Immunity After Noerr-The Search For A Theory

The Court has explored the relationship between Parker and
Noerr immunity in two recent cases, which unfortunately do little
to clarify either doctrine. In Allied Tube & Conduit Corp. v. Indian
Head, Inc.,67 the Noerr doctrine was asserted as a defense to an-
ticompetitive activity taking place within a private trade organiza-
tion. Indian Head made polyvinyl chloride electrical conduit for
buildings. According to Indian Head, its conduit was more flexi-
ble, less expensive, and less likely to cause short circuiting than
steel conduit, which was the industry standard.6" Electrical con-
duit is one of the goods covered by the National Electrical Code,
promulgated by the National Fire Protection Association
(NFPA), a private association of (among others) electrical con-
duit manufacturers. The National Electrical Code approved of

vein, Justice Scalia wrote in Omni that it would be "peculiar in a democracy, and perhaps
in derogation of the constitutional right 'to petition the government for a redress of
grievances' ... to establish a category of lawful state action that citizens arc not permitted
to urge." City of Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 365, 379 (1991).
The Professional Real Estate Investors Court similarly relied on the government's power "to
take actions that operate to restrain trade." Professional Real Estate Investors, Inc. v. Co-
lumbia Pictures, Inc., 113. S. Ct. 1920, 1926 (1993).

65. Lochner v. New York, 198 U.S. 45 (1905).
66. 94 U.S. 113 (1877) (holding that states could regulate businesses that were "affected

with a public interest").
67. 486 U.S. 492 (1988).
68. I. at 496.
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steel conduit, but not the new polyvinyl conduit. The Code was
routinely adopted as law by many state and local governments
"with little or no change." 9

Indian Head therefore had a problem: in a large number of
cities, it could not sell polyvinyl conduit without violating local
building codes.7" So Indian Head asked the NFPA to add polyvi-
nyl chloride to the list of materials permitted by the National
Electrical Code. Allied Tube, the nation's largest manufacturer
of steel conduit and a member of NFPA, was understandably dis-
tressed by the prospect of a new source of competition. So it con-
tacted other major steel conduit producers and agreed, in the
words of the Court, to "exclude [polyvinyl] from the 1981 Code
by packing the upcoming annual meeting with new Association
members whose only function would be to vote against the poly-
vinyl chloride proposal."71 The steel manufacturers recruited
230 new NFPA members, and paid $100,000 to register them and
bring them to the meeting, where they voted down the polyvinyl
proposal.72

The question in the case was whether such "lobbying" to affect
the NFPA's decision was entitled to Noerr immunity. Although
the NFPA is formally a private association, its electrical code is
adopted wholesale, and presumably without detailed (or perhaps
any) deliberation, by a majority of state and local governments in
the country.73 According to Allied Tube, this meant that NFPA
was "akin to a legislature,"74 and therefore that Allied's actions
were akin to petitioning a legislature. There is something to this
argument. Given the detailed nature of the Code and its wide-
spread adoption by cities and states, the NFPA was realistically
the only body which could change the laws governing conduit in
the United States. The alternative-to lobby each of the fifity
states and thousands of municipalities that adopt electrical
codes-would hardly be cost-effective. Furthermore, given their

69. Id. at 495.
70. Furthermore, many underwriters would refuse to insure buildings not conforming

to the Code, even if the local government had not adopted the Code as law. Id. at 496.
71. Id.
72. Id. at 496-97. The vote was 390-394. The new voters were "instructed where to sit

and how and when to vote by group leaders who used walkie-talkies and hand signals to
facilitate communication." Id.

73. For a description of the widespread adoption of the Code, see Indian Head, Inc. v.
Allied Tube & Conduit Corp., 817 F.2d 938, 939 n.1 (2d Cir. 1987).

74. Allied Tube, 486 U.S. at 498.
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demonstrated reliance on the NFPA Code, those governments
would likely be unwilling to alter the Code.75

The Court was not persuaded. It fashioned a test for petition-
ing immunity that focused on "the source, context, and nature of
the anticompetitive restraint at issue."76 At least in Allied Tube,
this meant that the result turned on whether the restraint of
trade resulted from government action or private action. It is fair
to ask why this should matter. Not only would the result be the
same in either case-Indian Head would be unable to sell its pol-
yvinyl conduit-but there is at least in theory legislative (that is,
"public") review of NFPA decisions. Even if state and local legisla-
tures were not undertaking a substantive review of the Code stan-
dards, there is a good argument that the real restraint on the sale
of polyvinyl conduit was the adoption by these governments of
the NFPA Code. As the Court characterized (and largely seemed
to accept) Allied Tube's argument, "the lion's share of the an-
ticompetitive effect in this case came from the predictable adop-
tion of the Code into laws by a large number of state and local
governments."77 Had these governments not adopted the
Code-had it been merely advisory-the market could presuma-
bly have discounted, at least to some extent, the NFPA's condem-
nation of polyvinyl conduit.78 By this view, at least part of the
trade restraint resulted from government action.

The Court's response to this argument was to distinguish pub-
lic from private actors based on the Court's perception of their
relative abilities to discern and obtain the public good. As the
Court put it, "[w]e may presume, absent a showing to the con-
trary, that [government] acts in the public interest. A private
party, on the other hand, may be presumed to be acting primar-
ily on his or her own behalf."79 This distinction provided the
basis for the Court's decision:

75. This is true for a variety of reasons. First, they may trust the NFPA, as a group of
experts, to make the right decision. Particularly if Indian Head had already lost its light
before NFPA, legislatures might be unwilling to second-guess that decision. Second, local
governments might see the Code as a default rule, creating a presumption against
changes. Finally, it would undoubtedly be difficult to persuade legislators to focus suffi-
cient attention on the rather arcane subject matter at issue to push through a change in
the law.

76. Allied Tube, 486 U.S. at 499.
77. Id. at 502 (emphasis added).
78. Of course, information costs might thwart such a process. It is possible that the cost

of obtaining good information about polyvinyl chloride and the flawed NFPA processes
would exceed the benefit to be had by using polyvinyl chloride instead of steel.

79. Allied Tube, 486 U.S. at 501, quoting Hallie v. Eau Claire, 471 U.S. 34, 45 (1985).
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[T] he decisionmaking body of the Association is composed, at
least in part, of persons with economic incentives to restrain
trade. ... [W]here a restraint is imposed by persons unac-
countable to the public and without official authority, many of
whom have personal financial interests in restraining competi-
tion, we have no difficulty concluding that the restraint has
resulted from private action.80

There is quite a lot to be said about these statements, but two
points merit emphasis. First, although billed as a petitioning im-
munity case, Allied Tube is analytically a state action case."' Be-
cause of the posture in which the case reached the Court, 2 the
Court did not decide the question whether the routine, uncriti-
cal adoption of the Code by states, and local governments exer-
cising state authority, immunized both the Code and the
competitors who had pushed it through." Nevertheless, the
Court seemed to assume that adoption of the Code would confer
immunity for harm caused by such adoption, regardless of the
care (or lack thereof) the legislators exercised. 4 Second, the
Court's distinction between public and private decisionmakers
rests upon a critical assumption-that the government will serve
the public interest. The asserted reason for this assumption is
that government officials (who either exercise or delegate
power) have to account for their actions to the public.8 5 Should
their actions stray too far from the public's own conception of its
interest, this theory holds, these government officials will rapidly
become ex-government officials. We will return to this assump-
tion" in some detail in Part II.

80. Id. at 501-02.
81. The court of appeals had concluded that Indian Head had not sought any recovery

for harm caused by the adoption of the National Electrical Code by any governmental
body, and the Court took that conclusion as a given in its review. Id at 498 n.2. The
Court's broad discussion of the relative likelihood that public and private actors would
serve the public interest thus seems unnecessary to the Court's decision on the issues
before it.

82. Id at 502.
83. If the legislatures had deliberated over the Code, made such changes as they

deemed necessary, and otherwise taken matters into their own hands, the Court's conclu-
sion could legitimately have been said to rest on the grounds that the legislators-by
actively deliberating over the Code-had "cured" any bias or anticompetitive effect that
went into its promulgation. As the record stands, however, that is apparently not what
happened. See id. at 502-03.

84. At least one circuit court has read Allied Tube to say just that. See Sessions Tank
Liners, Inc. v. Joor Manuf., Inc., No. 92-55085 (9th Cir. February 15, 1994) (defendant
immune from liability for misleading standard-setting organization into enacting an-
ticompetitive restriction in organization's fire code).

85. Id. at 501-02.
86. Actually, there are several assumptions wrapped up in this one large assumption.

First, the Court must assume that the public can know what its own interest is. Second, it
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The second case of interest is City of Columbia v. Omni Outdoor
Advertising, Inc.817 According to Omni's view of the facts, which
were accorded the benefit of any doubt because Omni had won a
jury verdict, Columbia Outdoor Advertising had 95% of the mar-
ket for billboards in the city of Columbia, South Carolina." How
Columbia acquired such a large market share was unclear. How it
sought to keep it is a different story. According to Omni, "[t] he
mayor and other members of the city council were personal
friends of [Columbia's] majority owner, and the company and its
officers occasionally contributed funds and free billboard space
to their campaigns."89 When Omni entered the market and er-
ected some billboards of its own, Columbia persuaded its friends
in government to enact restrictions on new billboard construc-
tion that the Court said "severely hindered Omni's ability to com-
pete."9 ° Omni sued Columbia Outdoor and the city for violating
the Sherman Act by conspiring to restrain trade. A jury agreed
with Omni, but the Supreme Court reversed.9

Omni's importance lies in the Court's elaboration of the princi-
ples of Parker, which principles it expressly elevated over the effi-
ciency valued by the Sherman Act. The Court began its
discussion with a reference to "the role of sovereign states in a
federal system" and a citation to Parker.92 Parker, according to the
Court, stood for the proposition that "in light of our national
commitment to federalism, the general language of the Sherman
Act should not be interpreted to prohibit anticompetitive actions
by the States in their governmental capacities as sovereign
regulators."93

In discussing Parker, the Omni Court made three main points.
First, it viewed Columbia Outdoor's inputs into the legislative
process-and their effects on the city's decisions-as good. As
the Court put it, it is "both inevitable and desirable that public
officials often agree to do what one or another group of private

must assume that the public can effectively police government officials. Finally, it must
assume that legislators themselves, even if they seek to advance the public interest, can
both identify it and effectively promote it.

87. 499 U.S. 365 (1991).
88. Id. at 367.
89. Id
90. Id. at 368.
91. Id. at 384.
92. Id at 370.
93. I. at 374. The Court explained that the City of Columbia, while not a sovereign as

far as federalism is concerned, was nonetheless entitled to immunity because its power
was delegated to it by the state. Id. at 370.
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citizens urges upon them."94 Thus, Omni adopts as a partial justi-
fication for Parker the second reason provided for immunity in
Noerr-the representative nature of government.95

The Court's second point was that the city was not required to
adopt efficient policies.9" As the Court put it, "[t]he fact is that
virtually all regulation benefits some segments of the society and
harms others; and that it is not universally considered contrary to
the public good if the net economic loss to the losers exceeds the
net economic gain to the winners."97 This point is sound, as far
as it goes. The question whether government should transfer
wealth from A for the benefit of B is a political judgment,98 and
thus given to the legislature rather than to judges or jurors. The
point is not very helpful here, however. Omni presents a conflict
of two legislative preferences-the federal preference for effi-
ciency reflected in the antitrust laws and the city's preference for
conferring monopoly profits on Columbia Outdoor. How this
conflict is to be resolved depends on the role of federalism in the
antitrust laws,99 a question the Court did not address in any
meaningful way. The Court obviously believed that some values
are more important than efficiency, and therefore trump the an-
titrust laws in the case of a conflict. But the Court did not make
clear what those values are.

94. Id. at 374.
95. Omni argued that, while this might be true, there is a difference between respon-

sive public officials and co-conspirators. Justice Stevens' dissent echoes this point. In his
view, the jury's finding that the city was involved in a conspiracy was enough to remove
the case from the scope of Noerr immunity. Id. at 398 (Stevens, J., dissenting).

96. Id. at 377.
97. Id. This statement is perhaps a recognition of the economic truth that virtually all

government-directed wealth transfers will decrease the aggregate wealth of society, both
because they injure the losers more than they benefit the winners and because of transac-
tion costs. See, e.g., A. MITCHELL POUNsKY, AN INTRODUCTION TO LAW & ECONOMICS 105-
107 (1983).

98. But see RiCHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DomUN (1985) (arguing that inefficient wealth transfers are constitutionally defective).

99. We must pause here for a moment to ask why the Court is concerned with federal-
ism at all. One can argue that the Supremacy Clause takes care of the whole problem very
simply. either a given state action conflicts with the antitrust laws or it does not. If it does,
the state action is invalid under the Supremacy Clause. If it does not, one need not talk
about federalism-the state wins on the merits of the antitrust claim. Professor Elhauge
frames this issue admirably. See Einer R. Elhauge, The ScQpe of Antitrust Process, 104 HARV.
L. Ray. 668, 669 (1991) [hereinafter Elhauge, Antitrust Process]; see also Frank H. Easter-
brook, Antitrust and the Economics of Federalism, 26 J.L. & ECON. 23, 24-25 (1983).

Nonetheless, the Court concluded in Parker that federalism does matter. Parker, 317
U.S. at 362. We will see why in some detail when we return to the issue in Part II. But the
short answer to the Supremacy Clause point is that the state federalism interest at issue in
the state action cases is of constitutional dimensions, and thus must be balanced against the
federal interest in operation of its statute without state hindrance. See supra note 24.
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The Court's third point was that determining whether legisla-
tors conspired with private actors would require judges and juries
to inquire into the subjective motivation of legislators-to ask
whether a legislator actually thought a vote was "in the public
interest" when it was cast. 10 The Court found this "the sort of
deconstruction of the governmental process and probing of the
official 'intent' that we have consistently sought to avoid."' 0 '
This concern was greatly overstated. The Court frequently under-
takes to examine subjective legislative intent in the free
speech, 10 2 free exercise,' 0 3 and equal protection' 0 4 areas. That
the practice is less common in antitrust cases is not an indict-
ment of such scrutiny per se, particularly where constitutional
principles are at stake.

Finally, the Omni Court touched briefly on petitioning immu-
nity, relying on Noerr to distinguish between trade restraints, with
which the antitrust laws are concerned, and political activity, with
which they are not concerned. Petitioning, the Court reasoned,
must be protected because state action is protected.'05 In the
Court's words, "it is obviously peculiar in a democracy, and per-
haps in derogation of the constitutional right 'to petition the
government for a redress of grievances' . . . to establish a cate-
gory of lawful state action that citizens are not permitted to
urge."'06 As noted above, this point cannot serve as the basis for
petitioning immunity.' The Court's focus on the concept that
there must be a dialogue between the government and the gov-
erned was appropriate, however. The Article returns to this point
in Part III.

100. Omn4 499 U.S. at 377.
101. Id. at 377.
102. See, e.g., United States v. O'Brien, 391 U.S. 367 (1967) (sustaining statute prohibit-

ing the burning of draft cards on the ground that the statutory purpose was unrelated to
the suppression of speech).

103. See, e.g., Department of Human Resources v. Smith, 494 U.S. 872 (1990) (holding
that a law prohibiting use of peyote was neutral and therefore did not violate the Free
Exercise Clause as applied to a Native American church member who claimed the right to
use peyote in a religious ceremony).

104. See, e.g., Swarm v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971) (holding
that the Equal Protection Clause prohibits only deliberate attempts by legislators to alter
demographic patterns to affect the racial composition of public schools).

105. Omni, 499 U.S. at 379.
106. Id at 379.
107. See supra notes 30-31 and accompanying text.
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II. STATE ACTION IMMUNITY As A FEDERALISM DOCTRINE

A. Essential Dissimilarity

Both state action and petitioning the government can have se-
vere anticompetitive consequences. Indeed, many of the very
cases that established the immunity doctrines present paradig-
matic examples of antitrust violations. This section considers
some of the myriad ways in which state action raises anticompeti-
tive concerns.108 Some of the examples are unquestionably anti-
trust violations in themselves. Others merely constitute
anticompetitive conduct with which the antitrust laws are prop-
erly concerned. The two need not be distinguished here. Regard-
less of whether anticompetitive conduct is itself an antitrust
violation, that it is protected by the immunity doctrines proves
both of the points to be made: that protected conduct is not "es-
sentially dissimilar" from conduct governed by the antitrust laws,
and that the existence of the immunity doctrines has anticompe-
titive consequences that should be considered in deciding
whether to invoke those doctrines in particular circumstances.' 0 9

Governments act in anticompetitive ways all the time. Indeed,
to the extent one considers market ordering to define the true
competitive state of affairs with respect to any given product or
service, government, which largely redistributes market alloca-
tions of resources, is necessarily anticompetitive. Governments
from time to time create monopolies expressly by passing laws
that prevent more than one company from competing in certain
markets. Electric power, gas transmission, and local telephone
service are three obvious examples.110 More recently, cable televi-

108. The anticompetitive characteristics of petitioning are discussed infra section III.B.

109. We operate throughout under the assumption that the battle for the "soul" of
antitrust, see Elanor M. Fox, The Battlefor the Soul of Antitrust, 75 CAL. L. REV. 917 (1987), is
over, and that the economists (if not the Chicago School) have won. But see Eastman
Kodak Co. v. Image Tech. Servs., Inc., 112 S. Ct. 2072 (1992); but see again Brooke Group,
Ltd. v. Brown & Williamson Tobacco Corp., 113 S. Ct. 2578 (1993). However, that as-
sumption is not essential to our argument. Readers who believe that the purpose of the
antitrust laws is to protect competitors rather than competition, or even to prevent "big-
ness" in all its forms, as some have suggested, (see, e.g., United States v. Trans-Missouri
Freight Ass'n, 166 U.S. 290 (1897); ELANOR M. Fox & LAReR SULLIVAN. CASES AND MATERI-
AiS ON AN-mrIusr 33-37 (1989); Robert H. Bork, The Role of the Courts in Applying Econom-
ics, 54 ANTrrRusT Lj. 21, 24 (1985)(collecting cases and commentators); Victor H.
Kramer, The Supreme Court and Tying Arrangements: Antitrust as Histoy, 69 MINN. L. REv.
1013 (1985)), will no doubt find the conduct we describe here equally problematic.

110. See, e.g., Federal Power Act, 16 U.S.C. § 791a et seq. (1988); Natural Gas Act, 15
U.S.C. § 717 et seq. (1988); Communications Act of 1934, 47 U.S.C. § 151 et seq.
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sion service has joined the ranks of these "utility" monopolies.' n

Governments also grant monopolies to holders of patents and, to
a lesser extent, to holders of other intellectual property rights.' 12

These government-granted monopolies may have laudable so-
cial purposes. Utilities, for example, are often cited as paradigm
examples of "natural monopolies" in which government regula-
tion is preferable to free competition.' " Intellectual property
rights are designed to promote innovation by giving inventors a
reward in the market without suffering competition from copycat
firms that did not incur the inventor's start-up costs." 4 But gov-
ernments need not have such laudable social purposes behind
their monopoly grants. The original patent statutes were
designed to provide monopolies to friends of government offi-
cials, not to promote innovation." 5 Moreover, as the courts have
made clear, regulated monopolies still present antitrust issues.' 6

Finally, governments often grant monopolies to regulated indus-
tries that exceed the scope of the natural monopoly they would
have obtained on their own." 7 Monopoly is the very evil the anti-

111. See, e.g., Turner Broadcasting System v. FCC, 819 F.Supp. 32 (D.D.C. 1993), cert,
granted 114 S. Ct. 38 (1993) (Supreme Court to review constitutionality of 1992 Cable Act,
which imposes federal regulation); Community Communications Co. v. Boulder, 455 U.S.
40, 56 (1982) (reviewing Colorado municipality's regulation of cable television).

112. 35 U.S.C. § 154. As commentators have noted, an exclusive right to work a patent
does not always (or even usually) translate into a monopoly in a relevant product market.
See, e.g., Nat'l Inst. on Indus. & Intellectual Prop., The Value of Patents and Other Legally
Protected Rights, 53 ANrrrusT LJ. 535, 547 (1985); Mark A. Lemley, Comment, The Eco-
nomic Irrationality of the Patent Misuse Doctrine, 78 CAL. L. REv. 1599, 1627 & n.181 (1990);
William Montgomery, Note, The Presumption of Economic Power for Patented and Copyrighted
Products in TyingArrangements, 85 COLUm. L. REv. 1140,1156 (1985). It certainly does so in
some cases, however. Other exclusive rights, such as those provided by the copyright laws,
17 U.S.C. § 106, may also create product monopolies in some cases.

113. See, e.g., ROGER D. BLAIR & DAVID L. KASERiAN, ANTrTRUST ECONOMIiCs 66 (1985);
DOUGLAS F. GREER, INDUSTRIAL ORGANIZATION AND PuBuc POLICY 434-36 (1984); LEONARD
W. WEISS & ALLYN D. STRICKLAND, REGULATION: A CASE APPROACH 176-77 (1982).

114. See Louis Kaplow, The Patent-Antitrust Intersection: A Reappraisal, 97 HARV. L. REV.
1813, 1817-18 (1984).

115. SeeDarcyv. Allen, 11 Coke 84b, 77 Eng. Rep. 1260 (K.B. 1603); William L. Letwin,
The English Common Law Concerning Monopolies, 21 U. CHI. L. REV. 355, 359 (1954); Gary
Minda, The Common Law, Labor, and Antitrust, 12 INDUS. REL. LJ. 461, 477-79 (1989).

116. See, e.g., Cantor v. Detroit Edison Co., 428 U.S. 579, 595 (1976) (regulated utilities
still subject to the dictates of the antitrust laws); Otter Tail Power Co. v. United States, 410
U.S. 366, 373 (1973) (power companies not exempt from antitrust laws); SCM Corp. v.
Xerox Corp., 645 F.2d 1195, 1204-06 (2nd Cir. 1981) (patent holders not immune from
antitrust scrutiny); United States v. American Tel. & Tel. Co., 524 F. Supp. 1336, 1371-72
(D.D.C. 1981) (successful government antitrust suit against regulated telephone
monopoly).

117. Cantor, 428 U.S. at 582-84, is a good example. In that case, the state of Michigan
endorsed a Detroit Edison "lightbulb-exchange" program. Under this program, Detroit
Edison supplies "free" lightbulbs to all its consumers. The light bulbs were free in name
only, however. By aggregating the cost oflightbulbs with the cost of power, Detroit Edison
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trust laws seek to prevent. Government-granted monopoly may
be efficient in some cases, but government power to grant mo-
nopolies presents substantial competitive risks, particularly if
such grants are immune from antitrust scrutiny." 8

Governments also will at times form or support private cartels.
Unlike regulated monopolies, which are generally imposed for
economically defensible reasons, the justifications for govern-
ment-supported cartels range from dubious to nonexistent. Gov-
ernments have restricted or eliminated entry in markets ranging
from air travell" to legal services 120 to raisin farming.'12 The re-
sult of such government action is to give cartel participants a
legal means to enforce the cartel. This makes cartels much more
stable, and further undermines the competitive tendencies of the
market.'2 2 Other government actions may produce similar effects
by setting price floors rather than restricting entry. A number of
states have passed mandatory minimum resale price mainte-
nance laws that fall into this category.' 23 For maximum anticom-
petitive effect, states may combine price floors with restrictions

had become a monopolist in the otherwise competitive lightbulb market, and could
charge whatever price it wanted for lightbulbs (subject only to regulatory approval).

118. Not the least of these risks is that firms will waste resources petitioning the govern-
ment for such monopolies. The expenditure of resources to chase inefficient outcomes is
itself inefficient, and is properly counted as a cost of monopoly. See POSNER, ECONOMIC
PEPSPECFIVW, supra note 2, at 11-12.

119. See Civil Aeronautics Act of 1938, 49 U.S.C. § 401 et seq. (repealed 1978).
120. In Goldfarb v. State Bar, 421 U.S. 773, 776-78 (1975), the state of Virginia through

the state and local Bar Associations not only limited entry into the legal market, but set a
minimum price schedule for legal services. The Court held the fee schedules constituted
price-fixing in violation of the Sherman Act. Id. at 776-78. Similar government-enforced
legal cartels nevertheless remain common in most states.

121. See Parker v. Brown, 317 U.S. 341, 350, 359 (1943) and discussion thereof supra at
section I.A.; see also Harold Pfaff, Organic Farmer Says the State Plows Into Her Field of Dreams,
S.F. DALY J., Oct. 1, 1993, at 1 (reporting that the San Joaquin Valley Cotton Board,
which is dominated by industry officials, sets production limits for cotton in California
under state law).

122. Cartels extract monopoly rents by agreeing to reduce total output and raise prices
to the monopoly level. Thus, a cartel is more profitable than an oligopoly. GREER, supra
note 113, at 263. Cartelists have a strong incentive to cheat on the cartel by expanding
output, however, because if only one cartel member cheats, it can increase its profits
dramatically. See BLAIR & KASEnLAN, supra note 113, at 141-45 (documenting this prob-
lem). Cartels are thus inherently unstable because each member has an incentive to cheat
first, POSNER, ECONOMIC PERSPECrvE, supra note 2 at 52-54, a result akin to the classic
prisoner's dilemma. See ROBERT CoOTra & THMoAS ULEN, L W AND ECONOMICS 93 & n.3
(1988). A government-sponsored cartel can overcome this problem by using the legal
process to enforce the cartel. Cartels with government backing are, therefore, a far more
potent anticompetitive weapon than purely private cartels.

123. See, e.g., 324 Liquor Corp. v. Duffy, 479 U.S. 335, 343 (1987); Schwegmann Bros. v.
Calvert Distillers Corp., 341 U.S. 384, 386-87 (1951) (both considering such statutes).
Rent control ordinances may have similar (albeit less direct) effects. Indeed, the City of
Berkeley's rent control ordinance was (unsuccessfully) challenged as illegal price-fixing
by the government in cooperation with renters. Fisher v. City of Berkeley, 475 U.S. 260
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on entry or production, as California did in supporting its raisin
cartel in Parker.124 In any case, the results are undeniably an-
ticompetitive, and the policyjustifications (for example, the need
for professionalism 12 and to avoid "destructive competition,"' 26 )
are generally inadequate.

The government also interferes in markets by creating barriers
to new entry. Such barriers generally take one of two forms. First,
regulatory barriers may prevent new entry, delay it, make it more
expensive, or limit its effectiveness. Any state licensing require-
ment restricts new entry, preventing it in some cases and impos-
ing temporal and financial constraints in all cases. The medical
professions are a good example,1 7 but states and the federal gov-
ernment require licensing in numerous different industries. Li-
censing is at its worst when those who decide whether to approve
the licenses are themselves competitors in the industry. This
practice is quite common in the professions, where competitors
are presumably best suited to know whether a potential entrant is
"qualified" to enter.12 8

Regulatory "bafflers" may also take the form of delays in prod-
uct approval. Entry into the U.S. pharmaceutical industry, for ex-
ample, is rendered far less attractive by the presence of the Food
and Drug Administration, which may take years to approve a new
product for sale.' 29 During that time, a new company incurs op-
erating expenses and the costs of pursuing FDA approval, but
receives no benefit. The drawn-out FDA process favors both
larger firms, which can better afford to pursue such long-term

(1986); seeJohn S. WileyJr., The Berkeley Rent Control Case: Treating Victims as Villains, 1986
Sup. CT. REv. 157.

124. Parker, 317 U.S. at 359.
125. Compare Goldfarb v. State Bar, 421 U.S. 773, 792 (1975) (holding that a state is

entitled to restrict "demoralizing" competition in the legal profession) with National Soc'y
of Prof. Engineers v. United States, 435 U.S. 679, 693-95 (1978) (holding that a private
group cannot assert a similar justification).

126. See Parker, 317 U.S. at 355 ("[tlhe declared objective of the California [Agricultural
Prorate) Act is to prevent excessive supplies of agricultural commodities from 'adversely
affecting' the market," and to "'conserve the agricultural wealth of the state' by raising
and maintaining prices.").

127. See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483, 486 (1955) (Oklahoma law
restricting entry into the eye care market).

128. See, e.g., Goldfarb, 421 U.S. at 781 (lawyers' associations regulate entry and set mini-
mum prices for the legal profession); Williamson, 348 U.S. at 485 n.1 (board of optometry
restricts market entry by opticians); cf Parker, 317 U.S. at 347 (statute entitles raisin farm-
ers to control board regulating raisin production).

129. See, e.g., Reginald Rhein, BIO Circulates Orphan Drug Proposal on Capitol Hill, Bio
TECHNOLOGY NEWSWvATCH, July 5, 1993, at 1 (noting FDA delays and actions proposed to
deal with them); James M. Gomez, Devices Languish in MhA Limbo, L.A. TmEs, April 30,
1993, at Al (noting criticism by medical community of multi-year delays at FDA).

[Vol. 17
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benefits, and entrenched firms, which have already-approved
drugs in the "pipeline" to help defray costs."'

Finally, trade quotas are powerful regulatory barriers in inter-
national markets.'' Unlike tariffs, quotas limit the number of
foreign goods of a particular type that may be imported in a
given year. Quotas thus pose a powerful barrier to foreign entry,
both because foreign market share is artificially limited and be-
cause low quotas may deter foreign firms from entering at all or
from spending advertising resources on a comparatively small
U.S. market.13 2

A different form of government-imposed barrier to entry pro-
tects favored firms by raising their rivals' costs. 133 For example,
many governments have enacted "prevailing wage" statutes,
which require companies to pay a certain wage to their work-
ers.1 34 Such statutes protect firms that use higher-priced union
labor, at the expense of their non-union competitors and of con-
sumers. The statute that rendered the union conduct immune in
United Mine Workers v. Pennington3 5 was a prevailing wage stat-
ute.' 36 Tariffs are another good example. Just as a quota served
as a partial barrier to entry, so tariffs raise the costs to foreign

130. To be sure, most pharmaceutical companies probably do not think of the labyrin-
thine FDA process as a "benefit" to them. It is true that they would be able to produce
new drugs far more quickly and cheaply absent any regulation at all. Our point, however,
is that potential entrants are hurt worse by the FDA rules than existing firms. To that
extent, existing firms receive a relative benefit, however diffuse.

131. Barriers to international trade are a venerable political tradition, and are in fact
enshrined in the United States Constitution, Art. I, § 8, cl. 1, 3. The significance of such
barriers is growing dramatically, however, as the importance of international markets to
domestic consumers and industries increases. SeeJAGDISH N. BHAGWATI, PROTEMTONISM
43-50 (1989); Thomas M. Jorde & David Teece, Innovation, Cooperation, and Antitrust: Bal-
ancing Competition and Cooperation, 4 HIGH TECH. LJ. 1, 33-34 (1989).

132. See, e.g., BHAGWATI, supra note 131, at 7-9 (trade barriers such as quotas reduce
gross national product, all other things being equal); RICHARD E. CAVES & RONALD W.
JONES, WORLD TRADE AND PAYmEN-rS 212-14 (1985) (trade restrictions make imposing na-
tion worse off); James Bovard, America's Biggest Trade Secret, L.A. TIrF-s MAG., April 12,
1992, at 33 (U.S. quotas raise domestic prices and cost the United States $80 billion per
year).

While all trade barriers are inefficient, qu6tas are unquestionably inferior to tariffs. A
tariff takes money from ultimate domestic consumers and puts it into the domestic treas-
ury. Quotas take money from American consumers and give it to foreign firms in the
form of higher prices. PAUL SMUELSON, ECONoMIcS 635 (1980).

133. Raising rivals' costs can be an effective way to obtain limited monopoly power. See
Thomas G. Krattenmaker & Steven Salop, Anticompetitive Exclusion: Raising Rivals' Costs to
Achieve Power Over Price 96 YAtu L.J. 209, 214 (1986).

134. See, e.g., Walsh-Healey Act, 49 Stat. 2036, 41 U.S.C. § 35 et seq. (1958) (establishing
prevailing wage for government contracts).

135. 381 U.S. 657 (1965).
136. Id. at 660.
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firms of doing business. Domestic firms benefit; foreign firms
and U.S. consumers lose out. 3 7

Finally, governments from time to time act as market partici-
pants, buying or selling non-public goods in competition with
private firms. States acting in such a capacity may monopolize,
cartelize, predate, or otherwise actjust as anticompetitively as any
private firm. Examples abound, but a few should suffice. A city in
Maine recently passed an ordinance requiring that recyclable
solid waste be treated at the facility run by a public non-profit
corporation that it owned, rather than at either of two competing
private facilities. 3 Government agencies that are the principal
purchasers of a particular commodity may use their monopsony
power 39 to reduce prices below the competitive level, to impose
terms and conditions on sellers, 40 or to favor local businesses at
the expense of out-of-state companies. 14 Similarly, governments
often grant exclusive franchises for use of government facilities
such as arenas and airports, and in some cases operate conces-
sions themselves. In either case, the government acts by fiat to
exclude the competition. 42

The state action doctrine protects both governments and the
private enterprises that lobby them from liability for anticompeti-
tive government conduct, without regard to the consequences
for competition or the legitimate concerns of the antitrust

137. See supra note 132 (discussing deleterious effects of protectionism).
138. Tri-State Rubbish, Inc. v. Waste Management, Inc., 998 F.2d 1073 (1st Cir.

1993) (immunizing the city ordinance from antitrust scrutiny under the state action
doctrine).

139. Monopsony refers to the power an exclusive buyer has over sellers; it is the reverse
of monopoly.

140. Some obvious examples of government monopsony power are the United States
Department of Defense, which faces competition only from foreign governments and
which may limit the sales to those governments in the interests of "national security," and
federal power authorities like the Tennessee Valley Authority and the Bonneville Power
Administration, which may purchase power from outside their geographic limits. See also
Saenz v. University Interscholastic League, 487 F.2d 1026 (5th Cir. 1973) (schools may set
standard for books and supplies to be purchased).

141. See, e.g., Hughes v. Alexandria Scrap Corp., 426 U.S. 794 (1976) (upholding Mar.
land's program to pay cash to citizens who scrapped abandoned automobiles, but only if
they used Maryland processors).

142. Such actions are commonplace and have elicited mixed reactions from the courts.
Compare Duke & Co. v. Foerster, 521 F.2d 1277 (3d Cir. 1975) (overturning an exclusive
franchise for the sale of beer on city property) and Hecht v. Pro-Football, 444 F.2d 931
(D.C. Cir. 1971) (holding a football team's grant of exclusive use of stadium unlawful)
with Ladue Local Lines v. Bi-State Dev. Agency, 433 F.2d 131 (8th Cir. 1970) (upholding a
city's exclusive franchise for local bus transportation, which excludes competitors) and
Wiggins Airways v. Massachusetts Port Auth., 362 F.2d 52 (1st Cir. 1966) (approving an
exclusive franchise for the sale of concessions at an airport).
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laws.1 43 The Supreme Court has made it more expensive for
states to act anticompetitively by immunizing only anticompeti-
tive conduct in which the government takes an active role,14 4 and
it has provided less protection for local governments and those
who seek to influence them.1 4 5 In the main, however, govern-
ments can and do act in ways the antitrust laws would roundly
condemn in other circumstances.

Before leaving this point, one qualification must be added to
this conclusion. The authors take the goal of the antitrust laws to
be the enhancement of consumer welfare. Much ink has been
spilled over whether this is or should be considered the proper
goal. But the resolution of this particular debate does not matter
here. Even if one were to consider the antitrust laws as designed
to protect Justice Brandeis's (really Justice Peckham's) small
dealers and worthy men, 14 one still would have to compare the
effects of state and private competitive restraints with reference
to that goal. There is no reason to believe state action would be
deserving of more or less antitrust scrutiny under any alternative
goal.

For example, if one were to favor the protection of small deal-
ers as an antitrust policy one would tend to favor the creation of
cartels.'47 Cheating is the bane of private cartels because mem-

143. See, e.g., Pennington, 381 U.S. at 663 (upholding government-imposed price con-
straints in labor market); Parker v. Brown, 317 U.S. 341, 350-51 (1943) (upholding state-
sponsored raisin cartel).

144. California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 105
(1980). The Court required that an anticompetitive state restraint be both "clearly articu-
lated" state policy and be "actively supervised by the State itself." It invalidated Califor-
nia's resale price maintenance scheme for wine producers because it was insufficiently
supervised.

145. See Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 412 (1978) (municipali-
ties are not automatically immune under Parker because they are not state actors). The
Supreme Court has recently been more generous in protecting anticompetitive actions
taken by local governments, however. In Hallie v. City of Eau Claire, 471 U.S. 34, 39-41
(1985), the Court held that cities are immune from antitrust scrutiny even if they act
pursuant to an unsupervised state policy, as long as it is "clearly articulated." And in City
of Columbia v. Omni Outdoor Advertising, Inc., 111 S. Ct. 1344, 1351-55 (1991), the
Court held that both cities and private parties are immune from antitrust liability even if
they conspire together to benefit the private party.

146. Justice Peckham's reference came in United States v. Trans-Missouri Freight
Ass'n, 166 U.S. 290, 323 (1897), and was picked up by justice Brandeis in Chicago Board
of Trade v. United States, 240 U.S. 231, 238-39 (1918). For a discussion of the different
usages of this term by the two Justices see BoRE, ANTIrRUST PARAnox, supra note 6, at 25,
41-46.

147. This is because cartels raise the price of the cartelized product above the competi-
tive level, providing a form of price cover for relatively inefficient firms, which by hypoth-
esis could not price at the competitive level. See POSNER, ECONOMIC PERSPECTIVE, supra
note 2, at 160. This leaves open the possibility that small dealers could suffer from limit
pricing by cartelists, who might give up some of their monopoly profits to eliminate corn-
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bers have a strong incentive to reduce their prices marginally and
expand output in order to capture sales from their competitors.
If everyone cheats, the price is eventually reduced to the compet-
itive level, and all the cartelists lose out. Because the state can
police cheating better than the cartelists themselves-by throw-
ing enforcement mechanisms such as administrative agencies, in-
vestigators, police, and the courts behind the cartel-state cartels
work better than private ones. But that would argue only for cre-
ating more state cartels, it would not provide a basis for distin-
guishing between state and private cartels for antitrust purposes.
If the antitrust laws sought to protect small firms, both a private
cartel and a formal state cartel like the one in Parker would be
immune from antitrust scrutiny. The private cartel would be con-
sidered a second-best option because it would have more cheat-
ers, who would threaten small business by selling closer to the
competitive price in an effort to steal business away from their
fellow cartelists. But the cartel still would be immune from anti-
trust scrutiny.

This pattern holds true over the range of antitrust issues. It
provides a strong clue that the answer to the question why state
actors may be immune for doing the same things private actors
could go to jail for necessarily lies outside the antitrust laws. At
the very least, the answer cannot be found in any "essential dis-
similarity" in purpose or effect between the conduct of state ac-
tors and the sorts of conduct the antitrust laws mean to
prevent.

148

B. Explaining the State Action Doctrine

The previous section establishes that the effects of legislative
action are in fact essentially similar to the effects of private an-
ticompetitive action. One thus must look elsewhere to explain
state action immunity. The Court's repeated references to princi-
ples of federalism in Parker and cases following it suggest that the
answer lies in something inherent in the state as the vehicle im-
posing the restraint.

petitors. Of course, this worry is easy to exaggerate since the competitors we speak of here
are by hypothesis inefficient; to "predate" against them the cartelists need only price at
the competitive level.

148. Professor Elhauge offers a third possible dissimilarity, which he believes explains
the state action doctrine on statutory grounds-a dissimilarity in prcess between govern-
mental and private restraints of trade. We discuss this theory in detail in the next section.

[Vol. 17
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This view has been disputed by several commentators, most no-
tably Professors Wiley and Elhauge. This section steps back for a
moment from the cases and the economics of state action and
examines the theoretical implications of the two variables with
which the Court and the commentators are wrestling in these
cases-the definition of the public interest and the different ways
that interest may be pursued by public and private actors.

1. The Public Interest, the Public-Private Distinction, and Public
Choice Theory

Although the state action cases have inspired numerous theo-
ries and articles, for this Article's purposes, two commentators'
critiques are particularly pertinent-the "capture theory" es-
poused by Professor Wiley and the "process theory" of Professor
Elhauge. Professors Wiley and Elhauge begin their respective
works from some common ground. Neither is satisfied with an
explanation of the state action cases that focuses on whether the
restraint of trade at issue was actually imposed by the state or by
some private actor. Both authors thus reject federalism as a basis
for state action immunity.149

Professor Wiley argues that a federalism-based theory is "vul-
nerable to a logical attack resembling the one that has been lev-
eled at the constitutional public-private distinction." ' Professor
Elhauge expands on the point, arguing that "the principal prob-
lem" with distinctions between state-imposed restraints and pri-
vately-imposed restraints

is the absence of formal grounds for satisfactorily determining
which exercises of authority created or enforced by the state
should be deemed state action and which should not. Every
restraint resulting from the exercise of such authority cannot
be viewed as state action immune from antitrust review, for
whenever businesses restrain trade they are exercising author-
ity created or enforced by the state.1

Professor Elhauge rejects a theory based on a distinction between
state and private action because "the existence of any determi-
nate formal public-private distinction seems dubious in light of
the rich literature establishing the formal incoherence of such

149. Elhauge, Antitrust Process, supra note 99, at 680; Wiley, Capture Theory, supra note
36, at 731-32.

150. Wiley, Capture Theory, supra note 36, at 731.
151. Elhauge, Antitrust Process, supra note 99, at 680.

No. 2]
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distinctions in other fields of law."' 5 2 Both authors cite Professor
Brest's well-known article on state action, 53 and Professor
Elhauge adds some of the better-known articles from the then-
emerging Legal Realist movement, arguing that common law
rules were not neutral, and that the distribution of resources ef-
fected by those rules could be considered state action. 54

Having thus disposed of the Court's stated rationale, Profes-
sors Wiley and Elhauge set out to develop their own very differ-
ent theories. Professor Wiley first popularized the application of
what Mancur Olsen called the "logic of collective action"'5 5 to
the antitrust state action doctrine. 1

-
6 This logic holds that small

groups, which enjoy relatively high per capita benefits from any
given profitable action, can outmaneuver larger groups, whose
members have relatively low per capita interests, and thus gain
legislative benefits disproportionate to the small group's electo-
ral size.

157

According to this theory, larger groups suffer more from the
"free rider" problem than do smaller groups because any benefit
a member obtains for the group will be shared by the whole
group and not just the member. The problem posed by the the-
ory is that the most rational course for each member of the large
group is to wait for other group members to obtain the benefit
for the whole group. Each member believes she will obtain the
benefit without effort, taking a free ride on the efforts of others.
Small groups have a relatively easier time overcoming this prob-
lem because each member has more at stake.' 58 Imagine a legis-
lative action worth $100 obtainable at a cost of $8 per member by
either of two groups, one of ten members and the other of
twenty. Any member of the first group will seek the benefit, be-

152. Id. at 681.
153. Paul Brest, State Action and Liberal Theory: A Casenote on Ragg Bros. v. Brooks, 130 U.

PA. L. Rxv. 1296 (1982).
154. Elhauge, Antitrust Process, supra note 99, at 680 n. 61.
155. See OrSON, supra note 43.
156. Wiley, Capture Theory, supra note 36.
157. Id. at 724-25.
158. Professor Wiley states the point in a slightly different way-he describes the prob-

lem as being that "individual members have little incentive to participate [in rent seeking]
because participation is personally costly and contributes little to the group's chances for
successful joint action." Wiley, Capture Theory, supra note 36, at 724. This statement may
be slightly misleading. The effect an individual member has on the probability of the
group's success in obtaining some benefit is relevant to the member's choice only insofar
as it affects the member's expected return from her actions. Thus, it is theoretically possi-
ble for a small marginal increase in the group's probability of success to persuade an
individual member to take action.

324 [Vol. 17
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cause her share ($10) will exceed her cost in obtaining it ($8),
while no member of the second group will do so, because the
cost ($8) exceeds the benefit ($5). Even if the member of the
smaller group does not want to go it alone (because then she
would profit $2 while the other nine members received $10), her
cost in coordinating the efforts of the other members of the
group, or billing them for her efforts to obtain the benefits, will
be lower than the costs facing the group with 20 members. The
same logic applies when we ask where the $100 comes from.
Maintaining our $8 assumption for the cost of transacting with
the legislature, the small group will be able to make the large
group pay the $100 because it would cost each member of the
larger group more to fight the small group than simply to pay up.

For Professor Wiley, this logic carries profound implications
for the antitrust state action doctrine (and indeed the Court's
treatment of state economic regulations generally). The gist of
the problem is that collective action logic implies minority rule.
More specifically, the logic implies exploitation of consumers,
whose interests tend to be relatively broad and diffuse, by produ-
cers whose interests in particular regulation are relatively more
concentrated. The mechanism for exploitation Professor Wiley
denominates "capture," a term he uses to signify that "regulation
typically benefits private interests at the expense of the consum-
ing public."'59 Professor Wiley believes the Court has given an-
ticompetitive state actions greater scrutiny since Parker because it
is more aware of the dangers of capture than it used to be. 1 60

Wiley endorses this approach, concluding that the Court ought
to analyze state regulations for signs of producer capture, apply-
ing stricter scrutiny when those signs appear than when they are

159. Wiley, Capture Theory, supra note 36, at 724. Professor Wiley's use of "capture" is
slightly different than the usual use of the term in the political science literature, though
the two are related. In political science terms, capture is generally used to describe a
regulated industry's dominance of the entity charged with regulating it. The term there
encompasses such things as institutional expertise, superior information, and the like. See
generally LAWVRNCE DODD AND RIcHARD L. ScHorr, CONGRESS AND THE AnSTNISTRATIVE

STATE 173-184 (1979). Of course, the success of a regulated industry at such endeavors, in
the face of at least potential competition from consumers for the agency's attention, may
be and frequently is explained in collective action terms. See OLSON, supra note 43, at 147,
166 (comparing "generous regulatory policies" obtainable by business lobbies with collec-
tive action problems for consumers, who, despite being "as numerous as any other group
in society... have no organization to countervail the power of organized or monopolistic
producers").

160. Wiley, Capture Theory, supra note 36, at 727-28.
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absent.' 6 ' Although he does not expressly identify the justifica-
tion for his theory, it is clear that Wiley believes the Sherman Act
itself embodies the bias against public choice-type behavior he
commends. 62 To avoid the confusion supposedly created by the
public-private distinction, Professor Wiley suggests three criteria
for distinguishing "public" from "private" action for purposes of
antitrust liability.' 63

There is much in Professor Wiley's approach to discuss, start-
ing with the somewhat disturbing suggestion that judges should
scrutinize legislation on economic grounds, which quickly
brought the inevitable charge that Professor Wiley was advocat-
ing the resurrection of Lochner-style judicial activism.164 On the
other hand, "capture" may in fact explain much regulatory be-
havior, and turning a blind eye to the problem is not a very satis-
fying solution."6 5 Both judicial activism and regulatory capture
suggest serious flaws in democratic processes. Professor Wiley
suggests that the former may be used to cancel the latter, and
thus effectively become a pro-democratic instrument. 166 Since
Professor Wiley introduced his capture theory, the Court's Ticor
opinion has lent some support to his premise that worries about

161. Id. at 743. Professor Wiley suggests four criteria for determining whether a given
regulation is the product of capture, and thus a candidate for heightened scrutiny:
whether the regulation restrains market rivalry, whether it is protected by a federal anti-
trust exemption (as for labor unions or insurance), whether the regulation responds di-
rectly to a substantial market inefficiency, and whether the regulation was produced by
the decisive political action of financially interested firms in the regulated market. Id.

162. Thus Professor Wiley disputes the charge that increased judicial review of state
actions with public choice characteristics will lead to a new Lochner era by arguing that,
unlike Lochner, Congress could amend the Sherman Act to make it more tolerant of state
actions displaying public choice tendencies. Id. at 779.

163. Id. at 773-76. Drawing on Professor Brest's work, Wiley argues that the problem
with vesting the state action cases on a federalism rationale is that "such distinctions lack
any obvious or rational foundations; instead each such distinction must be justified by
underlying policy reasons. Because no policy reason exists for the public-private distinc-
tion made by the state action doctrine, that distinction lacks force and coherence." Id. at
773. The three criteria Professor Wiley advances to overcome this problem are intended
to provide those absent policy reasons: "fairness to taxpayers, concern with antitrust en-
forcement, and fear of chilling desirable regulation." Id.

164. See Garland, supra note 47, at 509; William H. Page, Interest Groups, Antitrust, and
State Regulation: Parker v. Brown in the Economic Theory of Legislation, 1987 DuKE L. J. 618;
Matthew J. Spitzer, Antitrust Federalism and Rational Choice Political Economy: A Critique of
Capture Theory, 61 S. CAL. L. REv. 1293 (1988). Indeed, Professor Wiley was sufficiently
sensitive to this charge that he attempted to pre-empt it in his original article, Wiley,
Capture Theory, supra note 36, at 779. He expanded on this defense in his response to Mr.
Garland. SeeJohn S. WileyJr. Revision and Apology in Antitrust Federalism, 96 YALE LJ. 1277,
1289-90 (1987).

165. See Wiley, Capture Theory, supra note 36, at 740.
166. See id at 779.
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capture have led the Court to scrutinize regulation for signs of
capture effects. 16 7

As a description of what the Court is actually doing in the state
action cases, however, Professor Wiley's theory has little to com-
mend it. The strong statement of immunity in Omni plainly indi-
cates that the Court does not care whether a given governmental
action could be described as the product of capture. After all, a
jury in Omni had determined that the regulations at issue in that
case were the product of a conspiracy between the City and
Omni, a finding which certainly implies a form of capture, yet
the Court held that the regulation was absolutely immune from
scrutiny. 16 The Court's approval of the price-fixing schemes at
issue in Southern Motor Carriers Rate Conference v. United States'69

similarly calls into question the idea that the Court is intolerant
of regulations produced by "capture."'70

Professor Wiley's theory is disturbing as a normative matter as
well. Capture theory has a broad reach. Under its premises,
strictly applied, all legislative action is suspect to some degree.
Professor Wiley's application of capture theory would subject a
state's actions to antitrust scrutiny so long as they were the result
of the "decisive political efforts of producers who stand to profit
from its competitive restraint."' 71 Setting the problem of conflict
with the antitrust laws to one side for a moment, an anticompeti-
tive restraint proposed by a private party might be a good idea in
the eyes of some people.'72

Professor Elhauge challenges a substantial amount of Profes-
sor Wiley's theory in a more comprehensive treatment of the an-
titrust state action doctrine.'73 Professor Elhauge's project is in
fact revolutionary. He aims to reconceptualize the purpose of the
antitrust laws in an entirely new way, while bringing a new coher-
ence to the state action doctrine as well. His theory is both de-
scriptive-it aims to explain existing state action decisions-and
normative-it suggests that what Professor Elhauge describes as
the current approach is also the correct one. We believe Profes-

167. Federal Trade Comm'n v. Ticor Title Ins. Co., 112 S. Ct. 2169, 2176 (1992).
168. Omn 499 U.S. at 369, 384.
169. 471 U.S. 48 (1985).
170. For additional cases illustrating this point, see Garland, supra note 47, at 490-98.
171. Wiley, Capture Theoy, supra note 36, at 743.
172. Where the state manifests its adoption of such a policy and puts the force of its

governance capacity behind it, principles of federalism also come into play. We discuss
these issues in more detail in section II.C.

173. See Elhauge, Antitrust Process, supra note 99, at 717-29.
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sor Elhauge's efforts are ultimately unsuccessful, but working
through them yields several valuable insights.

Professor Elhauge believes the source of the state action doc-
trine may be found in the antitrust laws themselves. 74 He con-
tends that there is no conflict between anticompetitive state
regulation and the federal antitrust laws. Professor Elhauge ar-
gues that if a conflict truly exists there is no very interesting issue,
because the Supremacy Clause commands that the conflict be
resolved in favor of the federal law.' 75 To show compatibility,
Professor Elhauge works backwards. He "takes the existence of
state action immunity as evidence" that there is no conflict be-
tween state regulation and federal antitrust laws, and he exam-
ines the contours of state action immunity "for insights into the
nature of the underlying antitrust ideals."'1 76 His examination of
state action immunity leads Professor Elhauge to conclude that

antitrust law does not stand for the proposition that all eco-
nomically inefficient restraints of market competition are
against the public interest. Rather, antitrust stands for the
more limited proposition that those who stand to profit finan-
cially from restraints of trade cannot be trusted to determine
which restraints are in the public interest and which are
not.

177

Professor Elhauge's theory does a fairly good job of describing
a portion of what the Court is actually doing in these cases. Un-
fortunately, much of the descriptive force of his theory derives
from his definitions instead of his analysis. Professor Elhauge's
theory essentially incorporates the public-private distinction he
criticizes under a different rubric. "State action" becomes "disin-
terested-accountable action" and "private action" becomes "inter-
ested, profit-motivated action." As Professor Elhauge put it in a
subsequent article, "'l[p] rivate decisionmaking' is thus merely a
shorthand for financially interested decisionmaking, and 'public
decisionmaking' is a shorthand for decisionmaking that is finan-
cially disinterested and politically accountable." 17 The Court will

174. See id. at 696 ("The anticompetitive restraint is immune from antitrust liability
whenever a financially disinterested and politically accountable actor controls and makes
a substantive decision in favor of the terms of the restraint.... (A]ntitrust law embraces
the principle that financially interested parties cannot be trusted to restrain trade in ways
that further the public interest.").

175. Elhauge, Antitrust Process, supra note 99, at 669.
176. 1d at 671.
177. Id. at 672.
178. Einer 1R Elhauge, Making Sense of Antitrust Petitioning Immunity, 80 CAL. L. REv.

1177, 1197 (1992) [hereinafter Elhauge, Petitioning Immunity].
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stay the hand of antitrust laws in cases where a restraint was im-
posed by a state government. Because of his definitions, Profes-
sor Elhauge's theory will lead him to the same result.

Professor Elhauge's theory and the Court's opinions differ,
however, in their treatment of restraints created by municipal
governments. Professor Elhauge's theory strongly implies that a
municipal government restraint should not be subject to anti-
trust liability if the restraint was imposed by disinterested and ac-
countable actors, a conclusion that cannot be squared with the
caselaw. Professor Elhauge attempts to explain this anomaly by
suggesting that municipal regulations might have anticompeti-
tive effects outside the geographic boundaries of the governmen-
tal entities imposing the regulations.' 79 Consumers outside a
city's limits have no power to hold the city's actors accountable
for their acts.'8 0 This problem does not exist at the state level, he
contends, because (notwithstanding Parker) the Dormant Com-
merce Clause serves to guard against anticompetitive interstate
regulations. Professor Elhauge argues that the antitrust laws
should be used to achieve the same result with respect to intra-
state restraints.' 8 '

This argument has some very interesting implications for the
normative portion of Elhauge's theory, as noted below.'8 2 For
now, however, it is enough to note that the Court's stated reasons
for denying immunity to municipal restraints have nothing to do
with the risk of anticompetitive effects spilling over outside a
given jurisdictional boundary. In discussing the Parker line of
cases, the Court has said that "the Parker exemption reflects the
federalism principle that we are a Nation of States, a principle
that makes no accommodation for sovereign subdivisions of
states."'

8 8

From a normative perspective, the contention that the anti-
trust laws themselves distinguish between restraints imposed by
disinterested (public) actors and profit-motivated (private) ac-
tors is flawed on several levels. Professor Elhauge's process-based
approach shifts the focus of the antitrust laws away from the eco-

179. Elhauge, Antitrust Process, supra note 99, at 732.
180. As Professor Elhauge notes, the Court emphasized this point in City of Lafayette v.

Louisiana Power & Light Co., 435 U.S. 389, 406 (1978). Elhauge, Antitrust Process, supra
note 99, at 733.

181. Id. at 730.
182. See infra notes 184-187 and accompanying text.
183. Community Communications Co., Inc. v. City of Boulder, 455 U.S. 40, 50 (1982).
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nomic or social effects of a given action, directing attention in-
stead to the motivations of the actors.'84 Initially, at least, the
Sherman Act seems to have little if anything to say about a dis-
tinction based on profit motivation. It is cast in terms of prohib-
ited activities, which are defined in terms of economic effects.
While many of those prohibited activities include an intent com-
ponent,"' which might make an inquiry into motivation rele-
vant, motive itself only would be material insofar as it supported
an inference that a party intended to obstruct competition.
Given that businesses are commonly animated by the "profit mo-
tive," any such inference would be exceedingly weak.'8 6

To incorporate a process-based component into the antitrust
laws is inconsistent with both of the goals most commonly ad-
vanced to explain antitrust doctrine-the promotion of social
welfare or the protection of small businesses.'8 7 The consumer
pays more than the competitive price regardless of whether the
market is distorted by a private, profiteering cartel or a state-sanc-
tioned (and presumptively "public-spirited") cartel. Similarly,
small dealers will suffer equally from predatory pricing or exclu-
sive dealing arrangements imposed by the state as from those im-
posed by private parties.

Professor Elhauge claims to find support for his view in the
legislative history of the Sherman Act, but the support is uncon-
vincing. Professor Elhauge cites the fleecing of consumers
through the charging of high prices as the "one central evil" at
which the Sherman Act was directed.' 8 This, of course, is a goal
cast in terms of the economic effects of a given activity, and is
consistent with the interpretation that the goal of the antitrust
laws is the advancement of consumer welfare. As noted above, a
fleeced consumer will take little comfort from knowing that the
state either sanctioned or imposed the fleecing. One could argue

184. Similarly, Professor Wiley also would use what could be called a process value-
that decisions produced through free riding are suspect-to trigger application of the
antitrust laws.

185. See, e.g., 15 U.S.C. § 2 (1988).
186. See Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 626 (1953) ("While the

completed offense of monopolization under Section 2 demands only a general intent to
do the act,... a specific intent to destroy competition or build monopoly is essential to
guilt for the mere attempt now charged."). Indeed, were it othenvise, the intent require-
ment as applied to private conduct would protect only non-profit organizations, because
competition itself is the result of individual private actors each intending to maximize their
own profit.

187. See supra notes 146-148 and accompanying text.
188. Elhauge, Antitrust Process, supra note 99, at 698.
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that a consumer fleeced with the state's complicity can fight back
through the electoral process, but that begs the question. 18 9 That
a consumer may protect herself from exploitation by voting does
not mean the antitrust laws were not meant for her protection as
well.'

90

Professor Elhauge also notes that no objections were raised to
state-imposed restraints in the legislative history of the Sherman
Act.' This is not very surprising. As has been pointed out
before, 2 Congress had no reason to think the law it was passing
could even apply wholly within a state. The only conflict Con-
gress would have worried about would have been with other fed-
eral laws, which cannot be resolved by reference to the
Supremacy Clause or federalism.' 93 Moreover, when the Sher-

189. It also is unlikely to be effective. As discussed in brief above and more fully below,
if the state and a private actor act strategically, they can spread the cost of a given measure
so widely among consumers that each individual consumer will be rationally ignorant of
the source of the added expense, and thus effectively powerless to do anything about it.
See supra notes 85-86 and accompanying text; see infra notes 211-218 and accompanying
text.

190. See City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389
(1978) ("Mulcted consumers and unfairly displaced competitors may always seek redress
through the political process. In enacting the Sherman Act, however, Congress mandated
competition as the polestar by which all must be guided in ordering their business
affairs.").

191. Elhauge, Antitrust Process, supra note 99, at 698.
192. See, e.g. Easterbrook, supra note 99, at 40-41.
193. Professor Elhauge acknowledges this argument, but does not find it compelling.

Elhauge, Antitrust Process, supra note 99 at 701-02 n. 169. He makes two main points. The
first is that the Sherman Act Congress was familiar with the phenomenon of state authori-
zation of things such as holding companies and trusts that the Sherman Act was designed
to abolish. The problem with this argument is that, to the extent Congress's intent is
accurately reflected in the Court's early interpretion of the Act, notably in Northern Secs.
Co. v. United States, 193 U.S. 197 (1904), the Court found the Act to apply to the very
trusts and holding companies the state had authorized. This hardly supports an inference
that Congress intended to defer to anticompetitive state legislation. See, e.g., id. at 34546
(rejecting argument that state's corporate approval of holding company created by
merger immunized company from antitrust scrutiny). Far from suggesting that the legisla-
ture was ignorant of or unwilling to address the problem of state restraints of trade, these
decisions suggest that the Congress that passed the Sherman Act was perfectly willing to
apply that law to state-sanctioned monopolies. Professor Elhauge's citation of legislative
history indicating that such monopolies were not Congress' major concern does not es-
tablish a congressional intent to immunize them altogether. Such an extrapolation is par-
ticularly suspect given the dramatic expansion in state regulation of the economy between
1890 and the present.

Professor Elhauge's second point is that even if Congress's intent was constrained by its
view of its jurisdiction, we may still apply the principles Congress intended to embody in
the Sherman Act to the expanded jurisdiction of the Act today. This is a fair point, even
in view of the quasi-constitutional nature of textual interpretation of the antitrust laws. See
Harlan M. Blake, Conglomerate Mergers and the Antitrust Law, 73 COLUM. L. REv. 555, 577 &
n.83 (1973). But the argument does not establish that Congress intended to except state
regulation from the Sherman Act because it trusted states more than private actors. If we
take the principle embodied in the Sherman Act to be the promotion of consumer wel-
fare, we still have to resolve the conflict Professor Elhauge hopes to avoid in his theory.
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man Act was passed there was not as much reason to be con-
cerned about state regulation of the economy as there is today.
At that time, state regulation was more or less strictly limited to
business "clothed with a public interest." '194 This limitation had
teeth in 1890 and for some time thereafter. Chief Justice Taft
stated as late as 1923 that "[i] t has never been supposed, since the
adoption of the Constitution, that the business of the butcher, or
the baker, the tailor, the wood chopper, the mining operator or
the miner was clothed with such a public interest that the price
of his product or his wages could be fixed by state regulation." "S

It is hard to imagine why raisin growers would not fit into this
category as well.

This point brings up a final one. There is a fair bit of differ-
ence between saying that the monopolists Congress wanted to
rein in with the Sherman Act were private and saying that Con-
gress therefore was not concerned about state-sanctioned fleec-
ing. Professor Elhauge agrees that consumers were the intended
beneficiaries of the Sherman Act. Even conceding that all else is
ambiguous, one should at least demand a good reason for inter-
preting the antitrust laws to allow the consumers to be fleeced
with the state's complicity-a better reason than seeking to in-
fuse the legislative history with coherence along process, rather
than substantive economic, lines.

The legislative history aside, Professor Elhauge's proposed dis-
tinction between profit-motivated actions and disinterested ac-
tions fails in its essential task-to provide a better explanation for
the state action cases than the federalism-based rationale Profes-
sor Elhauge eschews. Professor Elhauge's distinction merely rein-
troduces under a different label the public-private distinction he
originally rejected. Arguments about state action and petitioning
immunity ultimately converge on substantive ideas of democracy
and democratic values. Professor Elhauge's argument is no ex-
ception. The ultimate justification for Professor Elhauge's posi-

From a public choice perspective, Professor Elhauge would be better put arguing that
the constituents of senators in 1890 were state legislators, not consumers. It is unlikely
that senators would constrain the authority of their constituents to regulate. Senators
have new constituents now, however, whose interests are perhaps more in tune with the
goal of consumer welfare than are those of state legislators.

194. Munn v. Illinois, 94 U.S. 113, 132 (1877).
195. Charles Wolff Packing Co. v. Court of Indust. Relations, 262 U.S. 522, 537 (1923).

As late as 1929,Justice Sutherland commented that affectation with a public interest had
"become the established test by which the legislative power to fix prices of commodities,
use of property, or services, must be measured." Williams v. Standard Oil Co., 278 U.S.
235, 239 (1929).
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tion is cast in precisely those terms, and parallels the assumptions
regarding public and private activity that the Court adopted in
Allied Tube. 9 ' Because he draws heavily on the Allied Tube reason-
ing, the balance of Professor Elhauge's argument may be ex-
amined in light of the Court's assumptions.

Three assumptions are of interest here: (1) that there is a pub-
lic interest separate and distinct from the aggregate private inter-
est of producers and consumers; (2) that the private actors'
interests diverge from the public interest; and (3) that the public
actors' interests do not 197 These assumptions are reflected in
Professor Elhauge's premises that, unlike financially interested
parties, "financially disinterested and politically accountable" ac-
tors "lack the structural financial incentives to restrain trade in
ways that harm the public interest."'9 s In his view, these premises
constitute substantive antitrust doctrine: "Antitrust law embraces
the principle that financially interested parties cannot be trusted
to restrain trade in ways that further the public interest."199

The Court's first assumption, that there is a normative public
interest that is different from private interests, may or may not be
true, which is to say it is of questionable value as an assumption.
It is clearly untrue much if not most of the time, which makes it
of even more questionable value. In the first place, the antitrust
laws themselves embody a conception of what is in the public
interest. Those laws are designed to promote consumer welfare
and, therefore, efficiency. By hypothesis, the public interest the
Court refers to in Allied Tube must be different, because that pub-
lic interest can be achieved by a state adopting inefficient meas-
ures. But neither the Court nor Professor Elhauge ever provides
a means for ascertaining what this public interest is, and thus
there is no way to know who is and who is not acting to further it.

Professor Elhauge correctly contends that private parties often
stifle competition and reduce output for their own benefit. But
to conclude that private interests therefore diverge from the pub-
lic interest ignores competition in the market as a method of ag-

196. See Elhauge, Antitrust Process, supra note 99, at 688.
197. See supra note 86 and accompanying text; Allied Tube, 486 U.S. at 501 (quoting

Hallie v. Eau Claire, 471 U.S. 34, 45 (1985)) ("We may presume, absent a showing to the
contrary, that [a government] acts in the public interest. A private party, on the other
hand, may be presumed to be acting primarily on his or its own behalf.").

198. Elhauge, Antitrust Process, supra note 99, at 703.
199. Id. at 696.
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gregating preferences and allocating resources.2"' As this first
assumption turns on the relationship between private interests
and the public good, this is a substantial, perhaps fatal, omission.
When one steps back from considering only one firm to look at
the market as a whole, one sees numerous greedy firms compet-
ing to get ahead. To borrow a description, each producer "in-
tends only his own security; and by directing that industry in such
a manner as its produce may be of greatest value, he intends only
his own gain, and he is in this, as in many other cases, led by an
invisible hand to promote an end that was no part of his inten-
tion." 0' 1 It takes the fallacy of composition to derive a prefer-
ence against private action from the greed of an individual
private actor. Under the normal conception of the goals of the
antitrust laws, individual private greed is desirable; in fact it is
precisely the state of affairs the antitrust laws are designed to
maintain.

20 2

Professor Elhauge offers an alternative to the elusive search for
a "public interest" separate from aggregate private interests. He
argues that his process theory is consistent with the idea that ag-
gregate economic efficiency determines the "public interest"2 3

because interested (profit-motivated) decisionmaking can be im-
proved upon by antitrust review, but disinterested (non-profit
motivated) decisionmaking cannot.204 According to this argu-
ment, state actors enjoy immunity because applying antitrust law
to the public sector will not promote competition any more effec-
tively than leaving government alone, not because it is desirable
for the states to pursue anticompetitive regulatory programs. 205

200. Indeed, the market almost certainly holds a comparative advantage over almost
any conceivable public process for measuring and aggregating preferences. The problems
with state ordering of economic choices are legion. It is virtually unimaginable-much
less possible-in today's interconnected world economy to collect enough information
about supply and demand to set prices and production levels from a central source.

201. 1 ADAm SMrri, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NA.
MONS 477 (U. Chi. Press ed. 1976) (1776).

202. Indeed, we may safely say that efficient firms are acting in the public interest,
while inefficient firms are not. Within the paradigm of consumer welfare, this is not an
assumption but a truism. The public interest is defined by demand, and demand (or,
more precisely, the lack of it) is the force that drives inefficient firms out of business.
Even if one does not work from a consumer welfare model, however, the discussion in the
text still holds true. Society derives no benefit from an inefficient firm, which is by defini-
tion misallocating resources that could be more useful elsewhere. If one wanted to pro-
tect the small dealers and worthy persons, one should favor a straight transfer payment
from consumers to that class, leaving the resources free to seek their highest and best use.

203. Elhauge, Antitrust Process, supra note 99, at 703 n.172.
204. Id. at 707-08.
205. See id.

[Vol. 17



Antitrust Immunity

So long as we maintain the assumption, embodied by the anti-
trust laws, that competition is in the public interest, this theoreti-
cal construct is demonstrably untrue. Government regularly acts
to place barriers in the way of private firms attempting to com-
pete on the merits, and sometimes stifles competition entirely.
We have discussed this anticompetitive government action in
some detail above. 206 Antitrust can act toward governments in
the same way it acts in the private context-as a facilitator for the
market, enabling aggregate social welfare to be efficiently deter-
mined by removing the barriers to robust, unfettered competi-
tion. Government barriers are just as inimical to competition as
private ones, and their removal is just as likely to promote com-
petition and therefore aggregate economic efficiency.

Of course, Professor Elhauge's point could be a much more
limited one-that the same sorts of incentives that cause "disin-
terested" legislators and executives to restrain competition will
also hobble the courts. Professor Elhauge has advanced a similar
argument in the context of constitutional interpretation. 20 7 Pro-
fessor Elhauge contends that "identification of defects in the
political process does not demonstrate that substituting ajudicial
process of decisionmaking would improve the situation."20 8 His
point is thatjudges might "err in assessing, weighing or maximiz-
ing" competing social interests.20 9

This argument has some force in the constitutional context,
where courts sometimes lack what Professor Elhauge has termed
normative baselines by which to judge a given law.210 Professor
Elhauge is rightly concerned by the prospect of judges weighing
competing social interests, which is commonly considered a legis-
lative task, especially in the absence of any statutory benchmarks.
But unlike constitutional interpretation, here the antitrust laws
provide the necessary benchmark for decision: economic effi-
ciency. The question of defining the public interest thus reduces,
at least so far as Professor Elhauge's theory is concerned, to
whether judges applying the antitrust statutes in an effort to pro-
mote efficiency are more likely to reach efficient outcomes than
legislators who are making no such effort. Thus posed, the ques-

206. See supra section II.A.
207. Einer PL Elhauge, Does Interest Group Theory Justt6, More Intrusive Judicial Review?,

101 YALE L. J. 31 (1991) [herineafter Elhauge, Interest Group Theory].
208. Elhauge, Antitrust Process, supra note 99, at 725.
209. Id.
210. Elhauge, Interest Group Theory, supra note 207, at 49.
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tion answers itself in favor of application of the antitrust laws. If it
did not, if courts performed so poorly at enforcing antitrust prin-
ciples that competition was better off in the hands of legislators
acting deliberately to restrain trade, then one would seriously
have to question the point of applying the antitrust laws at all,
whether to public or private actors.

The Court's second assumption, that the interests of private
actors diverge from the "public interest," is similarly unpersua-
sive. Both the Court and Professor Elhauge have framed this as-
sumption in terms of a presumed difference in the degree to
which public and private actors are accountable to the public
and, one may assume, to the "public good." This assumption is
flawed because private actors would seem more likely to promote
the "public interest" than government officials since private ac-
tors are accountable to consumers in a much more direct way
than legislators are to voters, at least on relatively uncontentious
issues.211 A private actor in a competitive market who raises his
prices finds he has no customers and, in relatively short order,
will have no business. Relaxing the assumption of a competitive
market may lengthen the firm's demise, but will not prevent it.212

The diference in accountability between private and govern-
mental actors may be explained in terms of information costs
and "rational ignorance."213 Consumers in all markets want to
get the most for their money, and they will try to gather the infor-
mation necessary to do so. 21 4 This means they are already willing
to incur information costs up to a certain level as part of the cost
of buying a good or service. The rational ignorance problem will
thus be less severe with consumers than with voters because con-

211. This is not to say that relatively contentious issues necessarily pose a big problem.
Witness the phenomenon of the single-issue voter-one for whom a candidate's position
on one issue determines the individual vote. A large number of truly single-issue voters
could wreak havoc on the Court's presumption, because the legislator would be free to
antagonize her constituents on all but one issue. Single-issue voters run the risk of paying
dearly for their devotion to one issue, both in abstract terms of their legislator's respon-
siveness and (at least potentially) in direct monetary terms as well.

212. See WILLIAM BAUMOL ET AL., CONTESTABLE MARKETS AND THE THEORY OF INDUSTRY
STRUCruRE (1982).

213. Rational ignorance is a term that indicates that consumers will spend only a cer-
tain amount to obtain information. If obtaining that information costs consumers more
than the knowledge will save them, consumers will rationally choose not to acquire the
information. See RALPH T. BVRNs & GER.ALD W. STONE, ECONOMics 433 (4th ed. 1989);
Jonathan R. Macey, Public Choice: The Theory of the Firm and the Theory of Market Exchange, 74
CORNELL L. Rav. 43, 47 n.17 (1988).

214. By and large, this means consumers will seek out the most efficient firms, which by
definition provide the most of a product or service relative to the cost of the product or
service.
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sumers are already motivated by the necessity or desire to make
certain purchases to incur the costs necessary to hold sellers ac-
countable. The Court at one time recognized this difference in
the commercial speech context, noting that consumers may well
be more interested in prices than in current events. 2 ' Just as it is
harder to hide a transfer payment funded through taxes than
one funded through some obscure regulation, it is harder for a
producer, who does not have the luxury of passing an obscure
regulation himself, to raise prices. For these reasons, private ac-
tors who displease consumers are more likely to be held account-
able than are legislators.

The consequences of accountability for private actors are also
likely to be more severe than is the case with public actors be-
cause the costs of imposing accountability will frequently be much
lower for private actors. Assuming the consumer is willing to bear
the cost of informing herself of the quality and price of other
brands, which she is presumably doing anyway by virtue of being
in the market, she can "vote with her wallet" and switch brands.
At least for inexpensive and frequently purchased items this will
require little if any extra effort. In other words, holding produ-
cers accountable may require a consumer to do little or nothing
more than they would do anyway in an effort to be an efficient
consumer. 

2 1 6

By contrast, a legislator will normally have some form of ten-
ure, necessitating either the extraordinary measure of a recall
vote or delaying accountability until the next election. Even then,
the consumer's search for wealth maximization is likely to make
him rationally ignorant of much in the public sector, largely be-
cause of collective action problems. In other words, while a con-
sumer reaps an immediate benefit-lower prices-from
switching brands, there is no corresponding benefit to voting

215. Virginia State Board of Pharmacy v. Virginia Citizen's Consumers Council, 425
U.S. 748, 765 (1976) (striking down state legislation that prohibited advertising of drug
prices by pharmacies, in part because consumers need this information in order to make
rational purchasing decisions).

216. This of course will not hold true in all circumstances. As Eastman Kodak Co. v.
Image Technical Services, Inc., 112 S. Ct. 2072, 2085-87 (1992), illustrates, some consum-
ers may be stuck with long-term obligations and be unable to do anything about a change
in the cost of their product relative to the market. How frequently this is a problem is an
empirical question we cannot answer here. The odds are fairly good that this does not
affect the relative difficulty of changing brands in the market and ousting a wayward legis-
lator, because problems such as the tenure of incumbency (or perhaps civil service pro-
tection in the case of a wayward bureaucrat) are pervasive, if not universal, in the public
sector.
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against a legislator. Only if a large number of voters act together
will even one legislator (much less a majority party) be ousted.
Thus, it will often be rational for a consumer-voter to educate
herself about prices in the marketplace but not about voting
records in Congress.

This is not to deny that, individually or in groups, greedy firms
sometimes monopolize a market or cooperate and form a suc-
cessful cartel. The question is what to do about it or, more pre-
cisely in this case, what assumption should we choose-one in
favor of or against congruity of public and private interests. The
value of an assumption depends on how accurately it reflects the
real world,2 17 and our criterion for decision should be to prefer
the assumption that most accurately describes reality. Thus the
question comes down to whether, as an empirical matter, the net
of private actions is in harmony with the public interest more
often than the unconstrained actions of state and local
governments.21 s

Answering this question is enormously difficult and the conclu-
sions will of course vary with the substantive criteria, definitions
and values the analyst incorporates into the concept of the public
good.21 9 For our present purposes, and working from the con-
sumer welfare perspective, it is enough to say that the problems
the Court perceives with private action are greatly overstated un-
less one takes into account market solutions to those problems.
Greedy cartel members cheat, precisely because of their greed
and self-interest, thus imperiling the cartel and driving the price
toward a competitive level, 22

' and other firms will be attracted, by

217. In cost-benefit terms one might say assumptions are valuable to the extent the
savings (in information costs) gained through simplification exceed any error costs in-
curred through oversimplification.

218. Such an evaluation is not the end of the matter, of course. Even if Professor
Elhauge is correct that public action is superior to private action in fostering the public
good, he still must determine whether legislative or judicial action is the appropriate
vehicle to that end, because a preference for legislative action justifies state action immu-
nity while a preference for judicial action cuts against immunity. Similarly, if we are cor-
rect that private aggregation of preferences is superior, we still must decide under what
circumstances judicial action (such as the antitrust laws) ought to supersede or modify
private action.

219. If, for example, one considers the degree to which wealth is equally distributed as
the criterion forjudging whether a given action or system is good or bad, the market will
be the worst of all possible worlds because it is (and at least within the consumer welfare
paradigm should be) indifferent to distributional concerns. Thus the question of what
assumption should be drawn folds quickly into the analyst's substantive view of what out-
comes are desirable.

220. BLAIR & KAISERNAN, supra note 113, at 141-45 (focusing on the strong incentives
cartel members have to expand production or reduce price secretly, thus enhancing their
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virtue of their greed, to the cartelized industry. Professor
Elhauge's theory lacks force to the extent one views the market
(which is to say the aggregated private preferences of producers
and consumers) as more closely tracking the "public interest"
than does governmental intervention.2 '

Moreover, even if one grants that private actors frequently take
steps inimical to the public interest, all that follows is that the
antitrust laws should be applied to sanction such private actors.
And if one assumes that private actors undercut the public inter-
est when they contrive certain economic effects, by parity of rea-
soning one could argue that public actors should be subject to a
similar assumption for producing similar effects. Far from justify-
ing state action immunity, then, this assumed market breakdown
may in fact provide a reason for applying the antitrust laws.

The Court's third assumption, that the interests of public offi-
cials do not diverge from the "public interest" (or at least diverge
less than the interests of private actors) because public officials
do not act for a profit, is equally problematic, though it has re-
ceived surprisingly little attention in the state action literature.222

If we take the actions of producers in seeking anticompetitive
regulation as the "demand" for such regulation, we may look at
legislators, regulators and other public actors as the "supply." If
the demand side of anticompetitive regulation is characterized
by collective action logic, what characterizes the supply side?
The answer of public choice theory is that many of the same
characteristics apply, including the notion that public actors have
an essentially financial stake in the actions they take.

In 1784,John Marshall, then twenty-nine and a member of Vir-
ginia's General Assembly, complained in a letter to James
Monroe that "[n] ot a bill of public importance, in which an indi-
vidual was not particularly interested, has passed. '223  Things

market share in the short run but endangering the cartel in the long run); POSNER, AN
ECONOMIC PERSPECTIVE, supra note 2, at 52-54 (same).

221. A similar line of argument may be found in Professor Epstein's critique of the
civic republican theories of Professors Michelman and Sunstein. Richard A. Epstein, Mod-
ern Republicanism-Or The Right From Substance, 97 YALE L.J. 1633 (1988).

222. It should be noted at the outset that Professor Elhauge is admirably frank in his
discussion of the shortcomings of public officials' decisions. Elhauge, Antitrust Process,
supra note 99, at 717-18. His point is not that such decisions are perfect, only that they are
taken in an environment that, objectively speaking, is relatively more conducive to deci-
sions in the public interest than are private decisions-they offer a comparative advantage
both to private actors and judges. As discussed below, Professor Elhauge's theory over-
states the comparative benefits of public decisionmaking even with these caveats.

223. 1 ALBERTJ. BEVERIOE, THE LiFE OFJOHN MARSHALL 228 (1919).
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have not changed much. Recall that in Omni the council mem-
bers who voted to give Columbia anticompetitive regulations to
shore up its monopoly position allegedly received free billboard
advertising come election time.224 From an economic perspec-
tive, the free billboard space was a share of Columbia's monopoly
profits given to the legislators in exchange for their votes. On
Omni's account of the case, it is impossible to distinguish on
grounds of financial interest the private actions of Columbia
from the public actions of the council members.225 If the pres-
ence of an individual financial incentive compels the conclusion
that the interests of a private actor diverge from the public good,
the same conclusion should apply when a public actor has such
an incentive.

The ample evidence of financial collusion between Omni and
the City provides further reason to reject Professor Elhauge's
view of these cases. To call the municipal legislators in Omni "dis-
interested" would be to deprive the word of any meaning at all.
Nonetheless, that is precisely what Professor Elhauge con-
cludes.226 In our view, that Professor Elhauge defends the city
council's action in Omni as "disinterested" only serves to high-
light his incorporation of what he criticizes as the formalism of
the public-private distinction.

Professor Ehauge's assumption that government officials act
in the public interest must also contend with the teachings of
public choice theory. Public choice theory simply applies the
presumption of rational, purposive behavior to legislators (and
regulators).227 Stated this way, the proposition is relatively un-
controversial. The dispute is over what goals legislators in fact
attempt to maximize. As Professor Elhauge points out, on the
traditional liberal account legislators consider the interests of all
persons affected by their actions, weighing the varying interests
in a deliberate fashion, and choosing the course that they con-

224. See supra text accompanying note 89.
225. It is likely that free billboard space and campaign contributions took only a small

portion of Omni's monopoly profits. It would be impossible to construct a difference
between public and private decisionmaking based on the amounts at stake in any given
case, however, and Professor Elhauge's theory makes no such attempt.

226. See Elhauge, Petitioning Immunity, supra note 178, at 1244-45.
227. See Daniel A. Farber & Philip P. Frickey, The Jurisprudence of Public Choice, 65 Tax,

L. REv. 873, 878 (1987).
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sider best for the public as a whole-that is in the "public
interest.

228

The public choice account rejects such a model as naive.229

Public choice theory presumes that once in office, legislators
want to stay there. They maximize their own chances for reelec-
tion, or perhaps advancement to higher office.230 At first this
might not seem to pose any problem. If a legislator wants reelec-
tion or advancement, on a public choice account she presumably
would act so as to benefit the greatest number of constituents,
thus gaining the greatest number of votes. Unfortunately, how-
ever, the reelection or advancement-maximizing legislator is not
as interested in acting for the benefit of most of her constituents
as she is in doing so as far as they know. In other words, the prob-
lem is rational ignorance on the part of the electorate. A self-
interested legislator will write laws whose burdens will be suffi-
ciently diffuse that her constituents will not have enough at stake
to make it worth their while to undertake the investigation neces-
sary to discover that she is fleecing them. At the same time, the
benefits of the law will be sufficiently concentrated to be both
identifiable and significant to the beneficiaries. This state of af-
fairs is optimal for the legislator. The beneficiaries of the regula-
tions are happy and contribute funds or free billboard space to
the legislator's next race, thus maximizing her chances of reelec-
tion. At the same time, there is little or no cost in terms of con-
stituent dissatisfaction. This analysis implies that the legislator's
best move is to transfer as much of her constituents' wealth as
possible to groups that will give her a return on her efforts with-
out raising the constituents' suspicion and thus incurring a
cost.

2 3 1

228. Elhauge, Antitrust Process, supra note 99, at 703. Of late this model has been
adopted by what Professor Sunstein has termed a "revival" of civic republican theory. See
Cass Sunstein, Beyond the Republican Revival, 97 YALE L. J. 1539 (1988); Cass Sunstein,
Interest Groups In American Public Law, 38 STAN. L. Ray. 29 (1985).

229. See generally Farber & Frickey, supra note 227, at 879.
230. Omni provides a good example of the more general point of public choice theory

because of the identity of the anticompetitive regulation and the payoff to the public
official - for the regulatory preservation of a billboard monopoly the regulators were
paid in billboard space. But the same dynamic is at work throughout the legislative pro-
cess. It may take the form of outright corruption-bribery or the notorious case of the
"Keating Five" Senators. But it may also be more subtle. Consider the concept of"logroll-
ing," a practice where legislators vote for measures valuable to one of their number in the
expectation of a reciprocal vote in the future.

231. This is why legislatures are likely to prefer regulation to taxation (which is rela-
tively more efficient) for transferring wealth from the general public to some special in-
terest. As the previous discussion of private accountability demonstrated, it costs less to
find out that one is being taxed than to find out that one is paying too much for raisins

No. 2]



Harvard Journal of Law & Public Policy

It therefore does not assist Professor Elhauge in responding to
public choice arguments to say, as he does, that his theory takes
into account the differing incentives of public and private actors
to pursue that good.232 That does not refute public choice the-
ory, but it begs one of most fundamental questions the theory
presents. In public choice theory, the notion of some sort of
ontological public good-the first assumption discussed above-
is incoherent. To borrow the description of an Professor Sun-
stein, eloquent critic of public choice theory, "[t] he pluralist con-
ception treats the . . . notion of a separate common good as
incoherent, potentially totalitarian, or both."233 If one must use
the term "public good" in a public choice analysis, it would refer
to "uninhibited bargaining among the various participants, so
that numbers and intensities of preferences can be reflected in
political outcomes. The common good amounts to an aggrega-
tion of individual preferences."234

To the extent Professor Elhauge defines the public good he is
thinking of, it is by reference to the realization of that good
through the actions of politically accountable and financially dis-
interested actors. Of course, the two strongest attacks made by
public choice theory are that public officials frequently have a
financial interest in the decisions they make and that they need
not be accountable for the wealth they transfer. In other words,
the argument of public choice theory is that as an empirical mat-
ter the "objective incentives" of public and private actors are
largely the same. Professor Elhauge's argument lacks force be-
cause it provides no reasons to reject the public choice account
of legislative action.

In sum, Professor Elhauge's theory is best read not, as he ini-
tially casts it, as a rejection of the public-private distinction itself,
but as an effort to set forth meaningful criteria to make the dis-
tinction. But, as noted above, there is neither a sound empirical
nor analytical basis to presume that legislators ("financially inter-
ested" or not) will act in some definable public interest while pri-

and that the government is at fault, and constituents are therefore more likely to learn of
the transfer of their wealth by tax and object to it at the next election. See RicuARD A.
POSNER, ECONOMIc ANALYsis OF LAW 498 (3d ed. 1986).

232. Elhauge, Antitrust Process, supra note 99, at 719.
233. Cass P. Sunstein, Interest Groups In American Public Law, 38 STAN. L. REV. 29, 32

(1985) [hereinafterlnterest Groups]. Professor Sunstein's reference to pluralism should not
mislead. He uses pluralism to refer to "interest-group theories of politics." Cass R. Sun-
stein, Beyond the Republican Revival, 97 YALE L. J. 1539, 1542 (1988).

234. Sunstein, Interest Groups, supra note 233 at 32-33.

[Vol. 17



Antitrust Immunity

vate actors will not. Nor does Professor Elhauge offer such
support. He simply attributes the basis for his assumptions an un-
stated congressional intention lodged in the Sherman Act. This
attribution does not withstand scrutiny. Consequently, Professor
Elhauge's theory does not meaningfully improve on the public-
private distinction. In part, this is because Professor Elhauge's
goal of explaining the Court's state action cases requires him to
define a disinterested, accountable actor as anyone who is either
elected or was appointed by someone who was elected, or was
appointed by someone who was appointed by someone who was
herself elected.235 That comprises most of the government, if not
all of it, thus undermining Professor Elhauge's efforts to escape
the public-private distinction he criticizes.

As this section argues below, the state action cases can only be
justified and explained along the lines that Professor Elhauge
criticizes but implicitly adopts. At least if one is to deem a given
state of affairs as "in the public interest" when it comes from the
legislature and "against the public interest" when it comes from
the market, one must explain why the points of distinction be-
tween the legislature and the market are significant, and do so in
terms of the public interest which must itself be defined in terms
relevant to the debate. In other words, a process-based analysis
adds a step to the definition of the public good, but it does not
obviate the need for an underlying substantive norm or norms at
which the process is directed.

2. Clear Statements, Active Supervision, And Principles of
Governance: How Panama Refining Co. v. Ryan and

Deterrence Theory Became Part of The Antitrust
State Action Doctrine

This section discusses the Court's treatment of the intersection
between antitrust and the public interest. It attempts to answer a
perplexing question: how can we justify, on grounds of federal-
ism, restrictions on a state's ability to adopt regulations that may
give private actors control over output? In answering this ques-
tion, we focus on the same principles that the Court has said

235. Elhauge, Antitrust Process, supra note 99, at 671 n. 10. According to Professor
Elhauge, an actor is "politically accountable" if "his or her authority can be traced to an
election, appointment by elected officials, or through some chain of appointment starting
with elected officials. Ongoing political accountability is not required; it is sufficient that
the political process can influence the initial selection of personnel to exclude those with
unacceptable policy preferences."
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guide it-theories of governance and basic principles of democ-
racy. The Court conceives of federalism as serving in part to de-
fine the actors responsible for a given state of affairs, so that
those actors may be subject to public approval or rejection. To
this end, the Court has shaped the state action immunity doc-
trine to facilitate the dialogue between the governors and the
governed, encouraging states to be frank about the policies they
draft, and to watch over anticompetitive programs they imple-
ment.236 The Court also has sought to ensure that the threat of
liability will not impede the dialogue by holding that legislators
will not be subject to liability for the votes they cast, with the
corallary benefit that their intent in casting their votes will not be
scrutinized by the courts.

The Court's rule, as stated in the most recent of these cases, is
simple:

A state law or regulatory scheme cannot be the basis for anti-
trust immunity unless, first, the State has articulated a clear
and affirmative policy to allow the anticompetitive conduct,
and second, the State provides active supervision of anticom-
petitive conduct undertaken by private actors."23 7

236. See, e.g., Federal Trade Comm'n v. Ticor Title Ins. Co., 112 S. Ct. 2169 (1992);
Southern Motor Rate Carriers, 471 U.S. 48 (1985); California Retail Liquor Dealers Ass'n
v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).

237. Federal Trade Comm'n v. Ticor Title Ins. Co., 112 S. Ct. 2169, 2175 (1992), citing
California Retail Liquor Ass'n v. Midcal Aluminum, Inc. 445 U.S. 97 (1980) (holding that
state action immunity was unavailable under title insurance regulation in Wisconsin and
Montana). The rule contains a substantial qualification. Because the immunity in ques-
tion is rooted in the federalism principles cited in Parker, the Court has concluded that
immunity does not apply to local governments, which "do not receive all the federal def-
erence of the States that created them." City of Lafayette v. Louisiana Power and Light
Co., 435 U.S. 389, 412-413 (1978) (holding that all governmental agencies, whether state
organs or subdivisions, are not automatically exempt from antitrust laws by virtue of their
state status). Though this statement is made in a portion of City of Lafayeltewhich enjoyed
the votes of only four justices, the rule and language were adopted by a majority of the
Court in Community Communications Co., Inc. v. City of Boulder, 455 U.S. 40, 50-51
(1982) (finding insufficient state authorization under state "home rule" law for municipal-
ity's temporary prohibition on expansion of existing cable television franchise). The rule
has also been applied in Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38-39
(1985) (state granted municipality sufficient authority to enforce allegedly anticompetitive
sewage treatment policy), and, of course, City of Columbia v. Omni Outdoor Advertising,
Inc., 111 S. Ct. 1344, 1349-51 (1990) (holding a state grant to municipality of zoning au-
thority over billboards sufficient to provide immunity under Parker). Professor Elhauge
views the cases as creating a three-tiered structure in which acts of the state legislature and
principal officers are genuine state action, actions of local governments require clear state
authorization but not active supervision, which the localities may provide, and actions
involving private parties require both a clear statement and active supervision. Elhauge,
Antitrust Process, supra note 99, at 672-75. Professor Elhauge's view is consistent with the
cases, and receives further support from both Omni and Ticor, which were issued after
Professor Elhauge's article was published.
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Understanding how we got that rule, whether it makes sense,
and, if so, why, are all much harder questions.

In the first place, why is it a matter of antitrust concern
whether an anticompetitive state policy is clearly stated or closely
supervised? The short answer is that it is not, really. According to
the Court, Parker and its progeny are "grounded in principles of
federalism."238 "Federalism," the Court continues, "serves to as-
sign political responsibility, not obscure it."239 Thus, "[sitates
must accept political responsibility for the actions they intend to
undertake."24 These are general principles of governance; they
would apply just as well to any other area of law as to antitrust.2 41

The clear statement and active supervision requirements demon-
strate that the Court's willingness to grant antitrust immunity to
anticompetitive state actions turns on such general principles,
and provides further evidence that the rule of decision in these
cases is not derived from the antitrust laws.

The clear statement branch of the Court's rule has an obvious
relationship to the Court's substantive concern that states accept
responsibility for their anticompetitive schemes. Voters cannot
decide whether they approve of the state's actions unless they
know what the state is doing. This simple principle is fundamen-
tal to democratic government, for "popular choice will mean rel-
atively little if we don't know what our representatives are up
to.124 2 A state is more likely to admit what it is doing if the fail-
ure to do so would render its program subject to antitrust scru-
tiny. The clear statement requirement is thus designed to
establish what Professor Ely termed a "visible legislative pro-
cess."243 The more visible the legislators' actions are to the pub-
lic, the easier it will be for the public to hold the legislators
accountable for their actions. In economic terms, the Court is
attempting to diminish the probability that consumers will be ra-

238. Ticor, 112 S. Ct. at 2176.
239. Id. at 2178.
240. Id.
241. Professors Elhauge and Wiley argue that the active supervision requirement

amounts to a contradiction in the Court's reasoning because it encourages states to regu-
late the market more closely, thereby offending the principles that animate federal anti-
trust law. See, e.g., Elhauge, Antitrust Process, supra note 99, at 675-76; Wiley, Capture Theory,
supra note 36, at 719-723. This argument is unpersuasive because it fails to account for the
Court's view of what federalism means. As Ticor makes clear, the Court perceives a sub-
stantive component to federalism. Thus the Court can with perfect consistency deny anti-
trust immunity to a state regulation that does not satisfy those substantive minima.

242. JoHN HART ELY, DEMOCRtACv AND DisTusr 125 (1980).
243. Id. at 125-31.
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tionally ignorant of anticompetitive state policies by decreasing
the cost of discovering the existence of such policies and those
responsible for them.

The clear statement requirement has not been the subject of
much litigation, and certainly far less than its counterpart, the
active supervision requirement, a fact which may suggest that it is
not a particularly high hurdle for states to clear. States generally
have managed to pass laws from which the Court could discern a
clear anticompetitive purpose. As the Court put it in Midcal Alu-
minum, the case establishing the two-part test, "[tihe legislative
policy is forthrightly stated and clear in its purpose to permit re-
sale price maintenance."2 Midcalpoints out a second limitation
on the clear statement rule-it imposes no limits on what state
purposes are permissible, so long as they are clearly articulated.

Like the clear statement requirement, the active supervision
requirement is designed to ensure that state governments are
held accountable for their actions. To borrow again from Profes-
sor Ely, this time in his discussion of the Court's nondelegation
cases, "[t]here can be little point in worrying about the distribu-
tion of the franchise and other personal political rights unless
the important policy choices are made by elected officials."24 In
fact, the famous nondelegation cases, Panama Refining Co. v.
Ryan246 and A.L.A. Schecter Poultry Corp. v. United States,247 bear a
striking resemblance to Parker. All three concerned statutes in
the early New Deal mold.248 The National Industrial Recovery
Act (NIRA) ,249 at issue in Schecter, could have served as a model
for the Agricultural Prorate Act. NIRA allowed the President to
promulgate codes of "fair competition," usually acting at the be-

244. California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 105
(1980) (holding that California's wine pricing system violated federal antitrust law).

245. Ely, supra note 242, at 133. Professor Ely's defense of a vigorous nondelegation
doctrine is cast in precisely the terms used by the Court in Ticor. Delegation "is undemo-
cratic, in the quite obvious sense that by refusing to legislate, our legislators are escaping
the sort of accountability that is crucial to the intelligible functioning of a democratic
republic." Id. at 132.

246. 293 U.S. 388 (1935) (holding Section 9(c) of the National Industrial Recovery Act
an unconstitutional delegation of congressional power).

247. 295 U.S. 495 (1935) (holding the National Industrial Recovery Act unconstitu-
tional as applied).

248. The California statute was directly modeled on the Agricultural Marketing Agree-
ment Act, 50 Stat. 246,7 U.S.C. § 601 (1937), which was itself the re-enactment under the
Commerce Clause of the Agricultural Adjustment Act of 1933. The AAA was enacted
under Congress' spending power, and the Court struck it down on that ground. United
States v. Butler, 297 U.S. 1 (1936). The history is recounted in Wiley, Capture Theoly, supra
note 36, at 719 n.18.

249. Act ofJune 16, 1933, c. 90, 48 Stat. 105, 106 (codified at 15 U.S.C. § 703).
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hest of trade associations.250 "Fair competition" under NIRA
meant no competition, and the codes commonly set wages,
prices, and hours on terms proposed and enforced by the trade
association."' Justice Cardozo, who was not commonly opposed
to New Deal measures, aptly termed this plan "delegation run-
ning riot. ' 25 2 The description fits Parker quite well, and bolsters
the intuition that if Parker had been decided at a less tumultuous
time, California's raisin cartel would not have received such
favorable judicial treatment.

The active supervision requirement serves to keep delegation
from running riot in the state action cases, thus preserving ac-
countability, even though the nondelegation doctrine is all but
dead at the federal level.2 "

5 The Court's description of what it
saw as the essential failing of the California statute in Midcal Alu-
minum is revealing:

The state simply authorizes price setting and enforces the
prices established by private parties. The State neither estab-
lishes prices nor reviews the reasonableness of the price sched-
ules.... The national policy in favor of competition cannot be
thwarted by casting such a gauzy cloak of state involvement
over what is essentially a private price-fixing arrangement. 254

The Court's holding is in the tradition of Parker's statement that a
state cannot "give immunity to those who violate the Sherman
Act by authorizing them to violate it, or by declaring that their
action is lawful. 255

This is a limitation with some teeth, as the Court's most recent
case on the issue illustrates. In Ticor, the Federal Trade Commis-
sion (FTC) brought suit against six of the nation's largest title
insurers for violation of the Federal Trade Commission Act.2 56

The FTC alleged that the insurers had violated the Act's proscrip-
tion of "unfair methods of competition" by fixing prices for title
searches and examinations. 7 In the states at issue, the insurers
belonged to rating bureaus-"private entities organized by title
insurance companies to establish uniform rates for their mem-

250. Schechter Poultry, 295 U.S. at 534.
251. For examples, see id. at 537.
252. Id. at 553 (Cardozo, J., concurring).
253. For a recent notable attempt to revive the federal nondelegation doctrine, see

Judge Williams' provocative opinion in International Union, UAW v. OSHA, 938 F.2d
1310, 1313 (D.C. Cir. 1991).

254. Midcal Aluminum, 445 U.S. at 105-06.
255. Parker v. Brown, 317 U.S. 341, 351 (1943).
256. 15 U.S.C. § 45(a) (1) (1914) (amended 1975).
257. Ticor, 112 S. Ct. at 2172.
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bers."25 The bureaus were licensed by the states and authorized
to set rates and submit them for approval. If the state did not act
within thirty days, the rates became effective and the insurers
were bound to follow them.25 9

In light of their participation in this procedure, the insurers
contended they were immune from liability under Parker.260 The
Court took the case to decide whether the states had exercised
"active supervision" sufficient to immunize the insurers for set-
ting collective rates.26' Finding for the FTC, the Court held that a
state has not exercised active supervision unless

the State has exercised sufficient independent judgment and
control so that the details of the rates or prices have been es-
tablished as a product of deliberate state intervention, not sim-
ply an agreement among private parties. Much as in causation
inquiries, the analysis asks whether the State has played a sub-
stantial role in determining the specifics of the economic
policy.

2 62

This is a far stricter standard than the one the Court articulated
in Panama Refining and Schechter Poultry. In neither of those cases
would the Court have required that the government exercise
control over the "specifics" of a policy. The Court in those cases
required only that the government establish principles for the
recipients of delegated power to follow. 263

To the analysis just described, the Court added some provoca-
tive thoughts on state action. Faced with the dissent's strong ar-
gument that the Court was infringing on the states' legitimate
scope of regulation,2 64 the majority responded that the supervi-
sion requirement it imposed actually increased state regulatory
flexibility.265 This paradoxical argument appears to have been
prompted by a brief filed by thirty-four states, including, ironi-
cally, two of the states whose policies were at issue. These states
argued that a broad rule of immunity would not serve them well
because, in essence, sometimes their regulations develop in un-
expected ways.266

258. Id. at 2174.
259. Id.
260. Id.
261. Id.
262. Id. at 2177.
263. Schechter Poultry, 295 U.S. at 530; Panama Refining, 293 U.S. at 421.
264. Ticor, 112 S. Ct. at 2181-83 (Rehnquist, Cj., and O'Connor, Thomas, JJ.,

dissenting).
265. Id. at 2178.
266. Id.
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How might this happen? The thought seems to have been that
states could pass well-intentioned regulatory programs that
would get out of hand, becoming anticompetitive (or more an-
ticompetitive than they were supposed to be) even though the
state did not desire that result. Wisconsin and Montana-and
thirty-two other states as well-argued that they had intended to
create regulatory schemes in the public interest, not give a plum
to the title insurance industry. Things did not work out that way,
however, and the states had no interest in seeing the insurers,
who had profited from this regulatory failure, immunized against
any kind of liability. In this context, one may read the states as
wanting to preserve antitrust liability as a possible punishment
for regulated industries that "captured" their regulators, and in
so doing diminish the probability that such capture would be at-
tempted. The Court's discussion indicates that it sympathized
with such an approach. In the Court's words, it did not want anti-
trust state action immunity to "compel a result that the States do
not intend but for which they are held to account. "267

Of course, this put the title insurers in a quandry, as Justice
O'Connor's dissent observed. She argued that it was unfair to
subject the title insurers to potential liability under the antitrust
laws for submitting a joint rate filing when their liability would
turn on how actively the state scrutinized the filing-activity that
necessarily took place after the filing had been made.268 Justice
O'Connor argued that "the regulated entity has no control over
the regulator, and likely will have no idea as to the degree of
scrutiny that its filings may receive, ' 269 a statement that arguably
reflects a more optimistic view of agency independence and rigor
than is warranted by the facts. Her basic point is sound, however.
The state action cases turn on whether the structure of a given
anticompetitive program is sufficient to ensure that the state will
be accountable for its actions. The beneficiaries of such regula-
tions cannot control the accountability of public officials (at least
after the adoption of the regulation). It thus makes no sense, and
is more than a little unfair, to punish them because the govern-
ment successfully avoided responsibility for its actions.

Justice Scalia concurred with the majority in Ticor, even though
he said he is "skeptical about the Parker v. Brown exemption from

267. Id.
268. Ticor, 112 S. Ct. at 2183 (O'Connor and Thomas, JJ., dissenting).
269. Id. at 2184.
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state-programmed private collusion in the first place."2 70 This
statement by the author of Omni highlights the Court's tendency
to show less deference to a state program the further removed it
is from an actual enactment by a state legislature or its proxy.
Parker and Ticor both involved the delegation of authority to pri-
vate actors with minimal or nonexistent state supervision, while
Omni involved the direct exercise of traditional municipal zoning
power.

The Court's distinction between direct and delegated re-
straints of trade can be viewed as an attempt to give legislators
breathing space to carry out their functions. The plaintiff in
Omni contended the regulation at issue was not exempt from an-
titrust scrutiny because it was the product of a "conspiracy" be-
tween Omni and the city government, thus falling within the
scope of an exception left open and undefined in Parker.2 1 The
Court used Omni to limit this exception to cases in which the
government acted as a market participant, and expressly dis-
avowed reliance on the concept when the government was
legislating.

2 72

The Court's reason for limiting the co-conspirator exception
was the fear that legislators might shy away from voting for desira-
ble policies if they would be subject to antitrust liability for their
votes.273 The Court assumed that it is often desirable for legisla-
tors and their constituents to agree to pursue a given policy. That
a constituent might obtain a competitive advantage from such an
agreement did not change the Court's view that interplay be-
tween legislators and constituents is desirable. 74 The Court con-
cluded that if the city's regulations were subject to antitrust
scrutiny, "with personal liability of city officials a possible consequence,"
then the ability of the states to regulate their domestic commerce
would be compromisedY.2 7 This was perhaps the most important
point raised in the opinion, and it deserves careful scrutiny.

270. Id. at 2181 (Scalia, J., concurring).
271. O=ni, 111 S. Ct. at 1351. In Parker, the Court rather casually emphasized that it

was not faced with a case where the state was "a participant in a private agreement..."
Parker, 317 U.S. at 351-52, giving rise to the "co-conspirator" exception.

272. Omni, 111 S. Ct. at 1351.
273. Id.
274. Id.
275. Id. at 1352 (emphasis added). This conclusion reinforced a concern the Court

had expressed when addressing the question whether the state had delegated sufficient
power to support the regulation. The Court there spoke of the possible criminal liability
of legislators under the antitrust laws. Id at 1350 n.4. The Court's use of the phrase "do-
mestic commerce" to describe intrastate commerce, id. at 1356, is also revealing, as it is a

[Vol. 17



Antitrust Immunity

The Court's reasoning on this point must be understood in
terms of basic deterrence theory. All laws carrying sanctions are
designed to deter some form of conduct. The antitrust laws seek
to deter price fixing and similar activities by imposing treble
damages, and in some cases prison terms.276 The deterrent effect
of a given sanction depends on its severity discounted by the
probability that it will be imposed. We can call this the expected
detriment of a sanction, the discount factor applied to the ex-
pected value of unlawful conduct. Compared to other penalties
for business conduct, the antitrust laws are fairly severe. Even for
civil violations the penalties include treble damages and attor-
ney's fees, which can be substantial. 77

Deterrence in the real world is not precise. Sanctions may be
applied to conduct that was not in fact illegal, as when an inno-
cent man is wrongly convicted. Especially in cases concerning ac-
tivity near the hypothetical line of illegality, an actor might not
know whether her conduct was lawful until after the fact. Even
then, the conclusion might simply be a function of the particular
jury drawn for that case.27

" As a consequence, a risk-averse actor
might steer clear of legal conduct that ajury might wrongly inter-
pret as unlawful. That is what the Court feared in Omni.279 Faced
with the prospect of treble damage liability, legislators might be
inclined not to vote for valid regulatory programs they feared
might later be attacked on antitrust grounds. The Court removed
the overdeterrence problem altogether by rejecting

any interpretation of the Sherman Act that would allow plain-
tiffs to look behind the actions of state sovereigns to base their
claims on 'perceived conspiracies to restrain trade'.... [Any
action that qualifies as state action is 'ipso facto... exempt
from the operation of the antitrust laws.' 280

phrase more commonly used in reference to nations than states. The Court's language
reinforced the point that states are considered limited sovereigns, and one area of their
sovereignty (at least in theory) is intrastate commerce.

276. See, e.g., 15 U.S.C. § 15 (1982).
277. Id. Even if the damages actually awarded are low, the prospect of attorney's fees is

significant. It is worth recalling that the defunct United States Football League won only a
dollar (trebled to three) in its antitrust action against the National Football League. The
USFL was still the prevailing party, however, and was awarded millions in fees. United
States Football League v. National Football League, 704 F. Supp. 474 (S.D.N.Y. 1989).

278. This problem is greatly exacerbated in cases such as Ticor, because under the
Court's current rule the legality of an actor's conduct does not depend on the antitrust
laws or even on the actor-it depends on actions taken by the state.

279. Omni, 111 S. Ct. at 1353.
280. Id., quoting Hoover v. Ronwin, 466 U.S. 558, 568 (1984).
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The Omni plaintiff and amici had tried to persuade the Court
to adopt a variety of rules they contended would allow antitrust
claims to proceed in proper cases without deterring the legisla-
tors. They argued that the Court could craft a rule denying im-
munity when the regulation at issue was the product of "corrupt
or bad faith decisions" or when the regulation was "not in the
public interest."28' The Court rejected these suggestions, how-
ever, holding that any inquiry into whether a legislator voted for
a measure because she subjectively believed it was in the public
interest or as a quid pro quo for some improper inducement
would require the sort of deconstruction "we have consistently
sought to avoid."282 The Court also rejected the suggestion that
immunity could be denied where it could be shown that some
neutral (with respect to antitrust and competitive concerns) law
had been violated, such as a bribery statute. The Court reasoned
that violation of such a law did not necessarily mean that a statute
was not in the public interest, and that such an approach was in
any event not related to any antitrust concerns.28

The concern over chilling legislative behavior may or may not
be valid. Regardless, the argument deserves greater attention
than it received in Omni. Three points in particular merit consid-
eration: (1) the Court's treatment of the suggestion that antitrust
liability could be made to turn on violation of a neutral rule such
as a bribery statute; (2) the Court's concern to avoid an inquiry
into subjective legislative intent; and (3) the Court's solution of
immunizing all direct state actions from antitrust liability.

The Court rejected the suggestion that antitrust liability could
be imposed only when a neutral law such as a bribery statute had
been broken because "[s]uch unlawful activity has no necessary
relationship to whether the governmental action is in the public
interest. '284 The Court concluded that "[lt] o use unlawful polit-
ical influence as the test of legality of state regulation undoubt-
edly vindicates (in a rather blunt way) principles of good
government. But the statute we are construing is not directed to
that end."285 The problem with this analysis is that the conspir-
acy alleged in Omni is significant on two levels, only one of which
involves the antitrust laws. The other level involves the very prin-

281. Id. at 1352.
282. Id.
283. Id. at 1353.
284. Id.
285. Id. at 1353.
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ciples of governance that the Court has said provide the rules of
decision in antitrust state action cases.

Simply put, the general principles of governance recognized
by the Court as providing the rule of decision in every state ac-
tion case since Parker do not permit states (or municipalities
wielding state authority) to conspire with private actors. The
Court in Ticor, for example, made it clear that it will not tolerate
the delegation of state power to private actors because that im-
pairs accountability, which is in turn crucial to the democratic
process. 286 As Professor Ely put it, the vote is not worth very
much if the real power lies with unelected officials.2 87

With this premise in mind, let us alter the facts of Omni
slightly. Instead of passing a law banning new construction of bill-
boards, suppose the city enacted legislation establishing a com-
mission to investigate the billboard situation and make a
recommendation that, if not altered or disapproved by the city,
would become law in thirty days. Suppose further that to keep
information costs down, the law provided that the board would
comprise representatives from firms that already owned bill-
boards in the city. Suppose finally that this commission recom-
mended a ban on new billboard construction for ten years, that
the city did nothing to investigate or analyze this recommenda-
tion, that it became law, and then was challenged by Omni.

Our hypothetical regulatory scheme could not survive applica-
tion of the nondelegation principles embodied in the Court's ac-
tive supervision requirement. In Ticor's terms, the construction
ban would be subject to antitrust scrutiny because the city would
not have "played a substantial role in determining the specifics of
the economic policy."2"8 Why should the analysis applicable to
our hypothetical be any different given the actual facts of Omni?
The democratic process the Court seeks to protect through the
active supervision requirement is equally undermined by the
agreements protected in Omni as by the delegation condemned
in Ticor. The existence of bribery statutes, which have never been
perceived as chilling legislative behavior, illustrate the point. The
Court said nothing new when it argued that bribery statutes are
unrelated to the goals of the antitrust laws. That is of course true.
But the consistent rule of the antitrust state action cases has been

286. Ticor, 112 S. Ct. at 2177.
287. ELY, supra note 242, at 133.
288. F.T.C. v. Ticor Title Ins. Co., 112 S. Ct. 2169, 2177 (1992).
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to judge the state action at issue against the Court's standards of
governance, as in Ticor. If legislative action does not pass muster
under those standards, then antitrust is normally allowed free
reign.

28 9

The notion that the governance principles of Ticor have a
place in Omni brings up a second point-the Court's reluctance
to engage in an analysis of subjective legislative intent. One dif-
ference between Omni and the Ticor-style cases is that in the lat-
ter cases the Court considers the structure of a regulation and
the state's action or inaction in supervising the program. Both
those elements are, relatively speaking, objective historical facts
from which the Court may conclude that a state either did or did
not relinquish its power of governance to private actors. When
the anticompetitive state action at issue is a direct action such as
a statute, the inquiry is harder. The Court then must determine if
in passing the statute the state in fact relinquished its power of
governance. All the facts Omni emphasized before the Court-
the longstanding ties between Columbia Outdoor and the city,
the free billboard space, and the jury's finding of agreement
between the council members and the company-were relevant
because they suggested that the purpose of the billboard regula-
tions was to secure Columbia Outdoor's monopoly. If that were
true, the analogy between the direct action in Omni and the indi-
rect action in Ticor would be sufficiently strong that one would
expect the Court to reach the same result in both cases.

The Court, however, desired to avoid the type of inquiry that
would provide information relevant to determining the true pur-
pose of regulations like those in Omni. The Court has recognized
that subjective legislative intent is relevant to at least a few areas
of law, notably the First Amendment's Speech Clause and the
Equal Protection Clause, and that in those areas it traditionally

289. The Omni Court's attention was diverted from the principles of governance it gen-
erally employs in these cases because, on the particular facts of the case, the violation of
these principles and the alleged antitrust violation stemmed from the same behavior and
went by the same name-conspiracy. In fairness to the Court, the blurring of the antitrust
and governance issues was almost inevitable because the case had been tried on a conspir-
acy theory below. City of Columbia v. Omni Outdoor Advertising, Inc., 566 F. Supp. 1444
(D.S.C. 1983). That choice by the plaintiff, and the trial judge's failure to separate the two
questions, meant that the questions were inextricably intertwined before the Court. But
that does not mean, as the Court claimed, that the antitrust laws were being used to clean
up the city government. Omn4 111 S. Ct. at 1353.
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examines the reasons a law was passed. 29 ° The Omni Court re-
jected such an inquiry in the antitrust context, however, because
"where the action complained of. .. was that of the State itself,
the action is exempt from antitrust liability regardless of the
State's motives in taking the action."291

The Court's disavowal of an intent-based inquiry seems incon-
sistent with other state action cases, in which the validity of a state
law is judged in part by whether the legislature has "clearly
stated" its purpose in passing the law. The clear statement re-
quirement is a form of intent inquiry, conducted through the
mechanism of an irrebutable presumption, that forces state legis-
latures openly to avow any anticompetitive purposes they actually
wish to achieve. A legislative confession of anticompetitive pur-
pose is deemed sufficient and, more importantly, necessary, to
protect an anticompetitive legislative program.29 2 Anything else,
whether it be a statement of a different purpose, silence, or ambi-
guity, is in effect conclusively presumed to be a confession that
the legislature did not intend to create a program inconsistent
with the antitrust laws. Actions taken pursuant such a program
are thus denied state action immunity.

The inquiry dictated by the Court's previous decisions would
be focused on determining whether the legislature had in sub-
stance chosen to turn over the legislative keys to Columbia Out-
door for purposes of billboard regulation. That is a familiar
inquiry undertaken in bribery cases, among others.293 The Court
misapprehended the significance of the analogy to bribery stat-
utes, however. Bribery will not tell us whether a statute is "in the
public interest" because, as the Court rightly noted, legislators
may take bribes to cast votes they would have cast for free. 94

Rather, bribery statutes are significant in this context for two rea-
sons. First, the existence of such statutes confirms our intuitive
sense that the government acts illegitimately, in terms of funda-
mental democratic principles, to the extent that it barters its
powers to private parties. Ticor made a similar point.295

290. Omn4 111 S. Ct. at 1352 n.6. For cases in which the Court recognized subjective
legislative intent in Speech Clause and Equal Protection Clause cases, see supra notes 102
and 104, respectively.

291. Id., quoting Hoover v. Ronwin, 466 U.S. 558, 579-80 (1984).
292. See supra note 244 and accompanying text.
293. See, e.g., United States v. Jannotti, 673 F.2d 578, 601 (3d Cir.) (en banc), cert. de-

nied, 457 U.S. 1106 (1982).
294. Omni, 111 S. Ct. at 1353.
295. Ticor, 112 S. Ct. at 2178.
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Additionally, the existence and enforcement of laws against
bribery provide reason to believe that legislators' actions may be
subjected to judicial scrutiny without overdeterring legislators.
The argument has an intuitive appeal because we can take it as a
given that legislators are frilly aware of the impropriety of ac-
cepting bribes, then there is nothing wrong with holding them
accountable if they do. 9 ' The bribery argument illustrates the
point that there are well-recognized limits on permissible legisla-
tive behavior in all contexts, antitrust or otherwise. There is no
reason an antitrust suit should not be allowed to proceed once
such boundaries have been crossed.

This point leads to the final one: The Court's decision effec-
tively placed all direct state restraints beyond antitrust scrutiny.
That decision was based on the Court's concern that a failure to
do so would deter legislative behavior, impairing the functioning
of the very democratic principles it sought to enforce. 297 But, to
borrow from Justice Frankfurter, the Court burned the house to
roast the pig.298 The existence of bribery and similar statutes reg-
ulating the behavior of legislators demonstrates that boundaries
of permissible legislative behavior may be enforced without un-
dermining the democratic process. There is no reason the Court
could not have applied such standards directly in Omni, as it did
in Ticor.

2 9 9

3. Recommendations

Virtually all regulation is anticompetitive in the sense that it
seeks to displace the distribution of wealth wrought by competi-
tion. If the Sherman Act, with its national mandate for competi-
tive markets, were applied to all state regulations it would pose a
serious threat to the states' very existence as meaningful govern-
mental entities. This is a subject of legitimate judicial concern. A
sovereign that cannot implement its policies is not much of a
sovereign. On the other hand, if there is no state program be-

296. While it might be argued that antitrust liability is harder to determine ex ante than
is bribery, the same argument cannot be made for campaign finance laws, which also test
legislators' intentions.

297. Omni, 111 S. Ct. at 1351.
298. Butler v. Michigan, 352 U.S. 380, 383 (1957).
299. One difference between the two cases is that the Court has itself applied the

nondelegation principles at work in the Ticor cases for some time but has not done so
with respect to direct legislative enactments such as were at issue in Omni. Legislators thus
might (temporarily) feel blindsided by the imposition of such standards by the Court. As
noted above, part of the appeal of using bribery standards to determine whether a legisla-
tive action was worthy or immunity is that it avoids such surprise.

356 [Vol. 17



Antitrust Immunity

yond mere authorization of a private restraint of trade, the state
is not fulfilling any substantive mission, nor is it fulfilling its pre-
sumptive role in the federal system. It is simply declaring through
legislation that, at least for a certain group of constituents, the
federal antitrust laws stop at its borders. This is certainly not what
the Court (or anyone else for that matter) has in mind when it
speaks of the states as sovereign regulators, and allowing liability
for such open defiance does not threaten the proper role of
states in the federal system.

Federalism is not simply an mandate for an undifferentiated
preference for state over federal decisionmaking.300 Not since
Spencer Roane has anyone considered every restriction on state
authority by the federal government to be contrary to the princi-
ples of federalism. If the rejection of the Virginia and Kentucky
resolutions at the bar of history is not enough to establish that
proposition, 0 ' the Civil War was. Rather, the fundamental prin-
ciple of federalism at issue in the state action cases is the distinc-
tion between states (or local governments) acting in their
governance capacity and those acting merely to barter private im-
munity from the antitrust laws. States are entitled to deference
when they are pursuing a legislative program toward some policy
end, but not when they are simply enacting without significant
review the anticompetitive policies proposed to them by private
actors who stand to benefit.30 2

How can one distinguish between actions that represent
merely a brokering of governmental immunity and actions that

300. Some commentators have taken this view. See, e.g., Elhauge, Antitrust Process, supra
note 99, at 676 ("[i]ndeed, federalism and anti-Lochnerism seem offended rather than fur-
thered by an active supervision requirement that restricts a state's regulatory options and
by a clear authorization requirement that turns antitrust courts into adjudicators of what
are essentially issues of state administrative law").

301, These resolutions, it will be recalled, asserted that the states had the power to
interpret the federal constitution for themselves. This idea had eminent supporters.
Thomas Jefferson wrote the Kentucky Resolution, and James Madison the Virginia Reso-
lution. See DuhiAs MALONE, JEFFERSON AND THE ORDEAL OF LIBERTY ch. 25, at 401-07
(1962). Malone argues with some force, however, that these resolutions were more a reac-
tion to the Federalist's efforts to eradicate the Republican party through the Sedition Act
than a reflective statement of constitutional doctrine. Id. It is thus significant that not
even these highly charged and partisan documents claimed that the states had the power
merely to pass a law suspending the operation of a federal statute within its borders,
although the power they did claim could easily be used to achieve similar results.

302. For this reason, we disagree with Professor Page's suggestion that state laws en-
couraging vertical agreements restraining trade are valid because they simply correct for
"antitrust failure." See Page, supra note 164, at 622. The state "policy" in this instance is
not the promotion of some social goal unrelated to competition, but purely the nullifica-
tion of a federal law with which the state (and Professor Page) disagree.
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actually implement a policy? The (somewhat unsatisfying) an-
swer is that the courts must engage in a case-by-case analysis of
the purpose and effect of suspect state action in deciding
whether to confer immunity. The ultimate goal of this analysis
should be to apply the principles of democratic governance dis-
cussed above. At least four factors may be relevant to that analy-
sis: (1) whether the government has clearly stated the goals of its
policy; (2) whether the government actively supervises imple-
mentation of its policy; (3) whether a private actor is responsible
for initiating or facilitating passage of the state law, or both; and
(4) whether the state policy discriminates in favor of certain com-
petitors within a market at the expense of others.

Two of these factors can be found in the Court's existing state
action jurisprudence, at least in some form. The clear statement
and active supervision requirements are best read as substantive
parameters imposed by the Court that effectively define legiti-
mate anticompetitive state activity. The principles that determine
where these parameters will be set are familiar, basic theories of
governance. Prominent among these principles is the idea,
plainly stated in Ticor, that "[s] tates must accept political responsi-
bility for actions they intend to undertake."" 3 As a theoretical
matter, the consumers would then know where to place the
blame for the higher prices they were paying and be able to rem-
edy the situation by voting to replace the right people. 0 4 In eco-
nomic terms, the Court is attempting to diminish the probability
that consumers will be rationally ignorant of anticompetitive
state policies by decreasing the cost of discovering the existence
of policy and those responsible for it. The clear statement re-
quirement serves this end by requiring the state to announce its
intention to restrict output-it is easier for consumers to find out
what the state is doing if the Court requires the state to tell them.
The clear statement requirement is not particularly rigorous-it
is sufficient if anticompetitive consequences are the "foreseeable
result" of the state's announced program305 but it clearly aims

303. Ticor, 112 S. Ct. at 2178.
304. Of course, one of the lessons of public choice theory is that accountability is im-

perfect in the real world. Because of national consumer ignorance, collective action
problems, and multidimensional voter choices, a legislature which "owns up" to its an-
ticompetitive actions may still not be held liable for the consequences. Nonetheless, any
measure which reduces the costs of voters informing themselves is a step in the right
direction.

305. Omni, 111 S. Ct. at 1350.
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at enhancing consumer awareness that they are being charged
extra by reason of a state program.

As Ticor suggests, the active supervision requirement makes it
more difficult for the state to claim that a scheme was merely the
product of some renegade private actors, or that the state was
ignorant of what was going on. It also should serve to locate re-
sponsibility within the state bureaucracy for the higher prices
consumers are paying. One could envision the active supervision
requirement as a norm of deliberation requiring the states to ab-
stain from freewheeling public choice brokering of interests in
favor of a more deliberative civic republican model, though the
Court has not gone that far. Even in the less idealized world of
public choice, the active supervision requirement may "en-
courage" such deliberation by raising the costs to legislators of
taking action to benefit a particular interest group. 0

The third factor, the role of private actors in procuring state
legislation, is borrowed from Professor Wiley.3"7 Essentially, this
inquiry focuses on the role the private actor plays in proposing
and enabling the adoption of state or local laws or regulations
that benefit that actor. A company that proposes and secures pas-
sage of a legal rule which benefits itself-as Columbia Outdoor
Advertising did in Omni-is necessarily more suspect than a com-
pany which took no affirmative action to influence the state. Un-
like Professor Wiley, however, one should not afford this factor
determinative weight.30" Professor Wiley would deny immunity in
virtually all cases in which a government action was the result of
petitioning by an interested private party. He thus appears to
foreclose the possibility that an anticompetitive regulation sug-
gested by an interested party might be a good idea for some
other policy reason. In practice, the result of Professor Wiley's
approach is to abolish state action immunity entirely, and rely
instead on the antitrust laws themselves and principles of causa-
tion to limit liability.

306. Just as the "clear statement" requirement may discourage legislators from acting
in an anticompetitive fashion by increasing their accountability, so the "active supervi-
sion" requirement discourages such action by forcing the legislator to commit more re-
sources on an ongoing basis to implement such a policy. As the legislator's costs of acting
go up, the number of such anticompetitive actions should go down.

307. See wiley, Capture Theory, supra note 36, at 723-29.
308. As noted above, while Professor Wiley offers four factors to aid the courts in deter-

mining whether capture of a state actor has occurred. However, the first three of those
factors simply inquire into whether the state action violates the antitrust laws. They are
not terribly helpful, therefore, in determining whether immunity should be granted for
an antitrust violation. See supra note 161.
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This section's more limited conception of this factor treats it
instead as an affirmative defense, or a threshold requirement
that must be met but will not alone justify a denial of immunity.
Thus, if state action can be shown not to have been influenced by
interested private actors, that fact will counsel strongly against a
finding that the state was engaging in a brokering of immunity.
This requirement may also have the salutary incidental effect of
alleviating the concerns expressed by Justice O'Connor in Ticor.
Justice O'Connor's dissent in that case lamented the use of "an
after-the-fact evaluation of a State's exercise of its supervisory
powers" to impose liability on private actors complying with a
state law as "extremely unfair to regulated parties. °309 But hold-
ing private parties liable looks far less unfair if they are in fact
responsible for promulgating the regulation that now binds
them.

The final factor in this section's analysis is to determine
whether a regulation discriminates among producers within an
industry. State laws that prefer one competitor over another are
significantly more likely to be the result of brokering than more
general, or at least even-handed, laws. This is particularly true in
combination with the third factor-when a particular company is
responsible for enactment of a law that benefits that company at
the expense of its competitors, the antitrust laws have great rea-
son for concern. Again, the city council ordinance in Omni is a
good example. Not only is a discriminatory law more likely to be
the result of capture, but it is less likely to have some legitimate
governance purpose behind it than a law of general applicability.
This factor is in essence a type of fit analysis, which works from
the premise that the purpose that fits the terms of a statute most
closely is likely the purpose that generated it."' 0

III. NOERR As A FIRST AMENDMENT DOCTRINE

The preceding section established that the antitrust laws are
not the source of state action immunity; this section will draw on
many of the same arguments to establish that those laws have

309. Federal Trade Comm'n v. Ticor Title Ins. Co., 112 S. CL 2169, 2184
(1992) (O'Connor, J., dissenting). We note in this regard that local governments are sub-

ject to injunctions under the antitrust laws, but not damages. See New Mexico v. American
Petrofina, 501 F.2d 363 (9th Cir. 1974); 1 PHiLuip AREEDA & DONALD TURNER, ANrTRusT
LAW 101-103 (1978). States, of course, are immune from damages liability under the Elev-
enth Amendment. See Edelman v. Jordan, 415 U.S. 651, 668 (1974).

310. See ELY, supra note 242, at 126.
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even less to do with petitioning immunity. Instead, petitioning
immunity is grounded in First Amendment principles protecting
the freedom of speech and the freedom to petition the govern-
ment for redress of grievances. The conclusion that petitioning
immunity must be understood as a First Amendment doctrine is
not new, 1' which is not to say that it has not been the subject of
dispute. 12 The problem is that the analysis has usually stopped
upon concluding that free speech is involved. The same is true of
the Supreme Court, which has never explained why either the
Speech or the Petition Clause shields a given activity from anti-
trust liability, although it has dismissed lawsuits on those
grounds.313 Not surprisingly, lower courts have mostly ignored
the question as well.31 4

This cursory analysis has led to some unusual results. Perhaps
most prominent is the Court's conclusion that the rights of peti-
tion and association confer upon the citizenry the right to "use
the channels and procedures of state and federal agencies and
courts to advocate their causes and points of view respecting reso-
lution of their business and economic interests vis-a-vis their com-
petitors."315 Does this mean that the role ofjudges is akin to that
of congressional representatives or the head of the Federal En-
ergy Regulatory Commission?316  Is there a difference between
the First Amendment protection accorded petitioning a legisla-
tor and that accorded an ad campaign, such as the one run by

311. As we have noted, Professor Fischel was an early and prominent advocate of this
view. See Daniel R. Fischel, Antitrust Liability for Attempts to Influence Government Action: The
Basis and Limits of the Noerr-Pennington Doctrine 45 U. CHL L. REa. 80, 81-84, 94-96 (1977).
Other commentators have taken a similar view. See, e.g., Garland, supra note 47 at 512-16;
James D. Hurwitz, Abuse of Governmental Processes, the First Amendment, and the Boundaries of
Noerr, 74 GEo. LJ. 65, 66 (1985); Note, Noerr-Pennington Immunity from Antitrust Liability
Under ClipperExpress v. Rocky Mountain Motor Taiff Bureau, Inc.: Replacing the Sham Exception
with a Constitutional Analysis, 69 CORNELL L. Rav. 1305 (1984).

312. For other views, see, e.g., PHILLIP AREEDA & HERBERT HOVENKAMP, ANTrrRUsT LAW

14-16 (Supp. 1991); Calkins, Developments in Antitrust and the First Amendment: the Disaggre-
gation of Noerr, 57 AN rrRusT LJ. 327, 346 n.96 (1988) (collecting cases and commenta-
tors); Note, Allied Tube & Conduit Corp. v. Indian Head, Inc.: An Emerging Conceptual
Framework for Claims of Noerr Immunity, 41 S. CAL. L. REv. 633, 664-66 (1990).

313. Professional Real Estate Investors v. Columbia Pictures, Inc., 113 S. Ct. 1920
(1993) (affirming grant of summary judgment in favor of defendants on counterclaim
alleging filing of lawsuit violated the antitrust laws).

314. E.g., Sessions Tank Liners, Inc. v.Joor Manuf., Inc., No. 92-55085 (9th Cir. Febru-
ary 15, 1994) (defendant immune from liability for misleading standard-setting organiza-
tion into enacting anticompetitive restriction in organization's fire code).

315. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).

316. In some cases, the Court apparently does means that. Insofar as the Voting Rights
Act is concerned, for example, state court judges are "representatives" of the people. See
Chisom v. Roemer, 111 S. Ct. 2354 (1991).
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the Eastern Railroad Presidents Conference? Why isn't the filing
of a rate with a state agency, such as in Midcal, 324 Liquor Corp.,
and Ticor, "petitioning" and therefore immune from liability?
The Court's approach to the Noerr doctrine has not provided a
framework for answering any of these questions. This section de-
scribes a conceptual approach, grounded in the First Amend-
ment, to Noerr immunity.

The Speech Clause of the First Amendment has received con-
siderably more attention than has the Petition Clause, probably
because almost anything one could do to petition the govern-
ment would necessarily take the form of communication pro-
tected under the Speech Clause. If campaign contributions 1'7

and nude dancing31 are protected speech, the clause would
surely encompass a letter to or a meeting with one's senator. Peti-
tioning is an example of what the Court generally refers to as
"core" speech, or speech "at the heart of the First Amend-
ment"-speech about politics and the operation of the govern-
ment. 19 We are thus fairly safe in applying the familiar
principles of free speech jurisprudence to the problems raised in
the cases following Noerrn2°

As a practical matter, it is important to understand the real-
world effects of the type of speech that is challenged in cases
under the Noerr doctrine. Often the speech at issue will combine
unquestionably protected characteristics and some characteris-
tics that are of valid regulatory concern, which for our purposes
generally take the form of costs imposed on competitors. In No-
err, for example, the railroads' publicity campaign allegedly inter-
fered with the truckers' relationship with their customers. 1 In
other cases, petitioning has slowed regulatory approval of an ap-
plication to do business or to sell bonds.3 22 The question is

317. Buckley v. Valeo, 424 U.S. 1 (1976).
318. Barnes v. Glen Theater, 111 S. Ct. 2456 (1991).
319. See, e.g., Hustler Magazine v. Falwell, 485 U.S. 46, 50 (1988) (holding that New York

Times rule structure applies to actions by public figures for intentional infliction of emo-
tional distress).

320. Cf McDonald v. Smith, 472 U.S. 479,482 (1985) ("The right to petition is cut from
the same cloth as the other guarantees of that amendment, and is an assurance of a
particular freedom of expression."). In McDonald, the Court held the rules governing libel
crafted in New York Times v. Sullivan, 376 U.S. 254 (1964), also applied to efforts to
petition the government. The Court went on to conclude that the Petition Clause "was
inspired by the same ideals of liberty and democracy that gave us the freedoms to speak,
publish, and assemble" and that "[t]hese First Amendment rights are inseparable." Mc-
Donald, 472 U.S. at 485 (citation omitted).

321. 365 U.S. at 129.
322. These cases are discussed in the text accompanying notes 344-348, infra.
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whether, and, if so, how, such anticompetitive consequences may
be redressed consistently with the First Amendment.

A. The Uneven History of the Essential Dissimilarity Rationale In
Petitioning Immunity Cases

As discussed in Part II, Noerr and subsequent cases have as-
serted that there is an "essential dissimilarity" between petition-
ing activity and the evils the antitrust laws were designed to
prevent. The Omni Court characterized the state action and peti-
tioning cases as embodying the principle that the antitrust laws
"regulate business, not politics." '323 This rationale allowed the
Court in Noerr to cast its decision as an interpretation of the anti-
trust laws rather than as a construction of the First Amendment.
Had the activity in Noerr not been held essentially dissimilar to
activity covered by the Sherman Act, the Court would have had to
resolve the constitutional issue directly, because the activity in
that case was unquestionably speech within the meaning of the
First Amendment.324 The Court's methodology deprived the doc-
trine of the clarity that a frank discussion might have produced.

In practice, the Court's reliance on the essential dissimilarity
doctrine has been inconsistent. In several cases, the Court has
appeared to rely on the First Amendment to the exclusion of the
essential dissimilarity rationale. This approach was most evident
in California Motor Transport Co. v. Trucking Unlimited,325 where
the Court appeared to back away from the statutory interpreta-
tion theory of Noerr, and to engage in an openly constitutional
analysis. In California Motor Transport, the Court identified only
two grounds for Noerr-the need for the government to receive
information in a representative democracy, and the First Amend-
ment.3 26 Further, the Court rested its holding, that Noerr applies
to attempts to petition agencies and courts, squarely on the First
Amendment rights to associate and to petition. 27

Many of the Court's more recent cases demonstrate a similar
analysis. In FC v. Superior Court Trial Lawyers' Association,3 28 the
Court read Noerr as a case "[i]nterpreting the Sherman Act in

323. City of Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 365, 383 (1991).

324. See infra text accompanying notes 422-428.
325. 404 U.S. 508 (1972).
326. Id. at 510.
327. Id. at 510-11.
328. 493 U.S. 411 (1989).
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light of the First Amendment's Petition Clause,"3 29 completely
ignoring the essential dissimilarity rationale even though it
would have provided an easy rule of decision in the case. 3 0 In his
signal article on the source of the Noerr doctrine, Professor Fis-
chel gave the essential dissimilarity rationale short shrift, re-
jecting it in a single paragraph.3 3

1 He noted that the Court has
applied the principle inconsistently, protecting some petitioning
efforts but not others.33 2

One should not conclude from these cases, however, that the
essential dissimilarity rationale is dead. The Court again ranked
essential dissimilarity first as a justification for Noerr in its 1993
decision in Professional Real Estate Investors v. Columbia Pictures,
Inc.3 1

3 There, the Court stated that "the Sherman Act does not
punish political activity through which the people freely inform
the government of their wishes."'3 4 The Court saw this rule as
one grounded in the Sherman Act, informed by both the "gov-
ernment's power to act in its representative capacity" and "the
First Amendment right to petition." s3 5 Moreover, many federal
district and circuit courts have relied on the essential dissimilarity
rationale in explaining or applying Noer.3 3 6 While some of those
decisions have involved petitioning that really was dissimilar to
the anticompetitive activity seen in typical antitrust cases, 3 7 even

329. Id. at 424.
330. The defendants in SCTLA were criminal defense lawyers who agreed to charge

higher prices for their services. This is a form of price fixing which certainly is not
essentially dissimilar to an antitrust violation.

331. Fischel, supra note 311, at 83.
332. Id.
333. 113 S. Ct. 1920 (1993).
334. Id. at 1926 (quoting Noerr, 365 U.S. at 129).
335. Id.
336. See, e.g., National Organization for Women v. Scheidler, 968 F.2d 612, 620-21 (7th

Cir. 1992) (holding that petitioning immunity doctrine did not apply to antitrust suit
brought against anti-abortion groups for alleged nationwide conspiracy to close all wo-
men's health care centers providing abortion services); Missouri v. National Organization
for Women, 620 F.2d 1301, 1312-13 (8th Cir. 1980) (holding that defendant's campaign to
influence state legislature's actions by organizing a convention boycott was beyond the
scope of the Sherman Act); In re Airport Car Rental Antitrust Litigation, 521 F. Supp.
568, 575 (N.D. Cal. 1981) (holding thatjoint activity of defendants in encouraging public
officials to act was beyond the scope of the Sherman Act). Many commentators have
taken this view as well. See, e.g., Stanley E. Crawford,Jr. & Andy A. Tschoepe, TheErosion of
the Noerr-Pennington Immunity, 13 ST. MARY's LJ. 291 (1981); Milton Handler & Richard A.
DeSevo, The Noerr Doctrine and its Sham Exception, 6 CGADozo L. REv. 1, 3-5 (1984); Note,
The Misapplication of the Noerr-Pennington Doctrine in Non-Antitrust Right to Petition Cases, 36
STAN. L. Rxv. 1243, 1250 n.33 (1984). Cf Calkins, supra note 312, at 346 n, 96
(1988) (viewing Noerras a statutory interpretation doctrine with a constitutional "core").

337. For example, Missouri v. NOWinvolved a challenge to NOW's practice of encour-
aging organizations selecting convention sites to boycott states that had not passed the
Equal Rights Amendment. 620 F.2d at 1302. NOWv. Scheidlerwas a suit against "Operation
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those decisions treated the essential dissimilarity rationale as
broadly applicable to all petitioning cases. 3 s

B. The Anticompetitive Effects of Petitioning

The essential dissimilarity doctrine might be based on one of
two different rationales.33 9 First, it might mean that petitioning is
not subject to antitrust liability because petitioning does not
have, as a matter of law, the anticompetitive purpose required to
impose liability under the antitrust laws. This interpretation
would make sense if petitioning immunity were grounded in the
antitrust laws themselves. In that case, the petitioning immunity
would simply be an interpretation of the scienter requirement of
the antitrust laws; no separate doctrine would be necessary. The
problem with this interpretation is that its premise is demonstra-
bly false. The railroads in Noerr had an avowedly anticompetitive
purpose, as did the trucking firm in California Motor Transport,
and the billboard company in Omni. The jury's finding of liabil-
ity in that case necessarily entailed a finding of anticompetitive
intent.

The second possible rationale is that petitioning simply does
not have, as a matter of law, the kind of anticompetitive effects
required to support liability. This interpretation again would
base petitioning immunity in a construction of the antitrust laws.
There is intuitive appeal to the idea that petitioning lacks the
requisite anticompetitive effect to support liability. It is common
knowledge that firms often act with the intent to invoke the gov-
ernment's resource reallocation power in their favor, and that
such reallocations are inefficient.34 But to many, the mere pro-
cess of petitioning seems to be a far cry from actually rigging a
price. That impression is misleading.

Rescue," alleging that group had violated the antitrust laws by seeking to drive abortion
clinics out of business. 765 F. Supp. at 938. In both cases, commercial motivation is en-
tirely lacking-the petitioners are merely using economic means to pursue an unrelated
political or moral objective.

338. See Missouri v. NOW 620 F.2d at 1312-13; Scheidle, 765 F. Supp. at 939-40 (both
reading Noerr as applying to all political petitioning, while concluding that the conduct
before them was more dissimilar to the antitrust laws than that in Noerr).

339. Just as with the state action doctrine, Professor Elhauge discerns a third dissimilar-
ity between petitioning and the types of conduct the antitrust laws were designed to pre-
vent. That dissimilarity relates to the process differences between petitioning and other
private action. See Elhauge, Petitioning Immunity, supra note 178, at 1177. We discuss Pro-
fessor Elhauge's theory in detail at the end of this Section.

340. See supra section IL. A. discussing the anticompetitive consequences of state action.
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As a practical matter, a petitioner's efforts must be matched by
its rivals if they are to avoid harmful government action. Match-
ing these efforts raises the rivals' costs, which can render rivals
less competitive in the market.34' The railroads' advertising cam-
paign in Noerr, for example, had to be matched by the trucking
industry.142 Campaign contributions or other lobbying expendi-
tures also must be matched. Finally, filing a lawsuit, which counts
as petitioning under the Noerr doctrine, can entail enormous
costs for the defendant, not the least of which is that a defendant
must hire an attorney and respond to the complaint or suffer a
default.

3 43

Additionally, pending litigation or agency proceedings may
cause problems for rivals outside the courtroom. These can
range from the substantial costs of diverting management from
productive activity and of engaging in discovery to indirect im-
pediments to a firm's business.3 44 Perhaps the best example of
this is the famous Otter Tail case, in which a private utility with a
monopoly over electricity thwarted the efforts of certain munici-
palities to construct their own utilities by filing lawsuits that im-
paired the municipalities' ability to sell bonds to finance their
proposed plants.34 The pending litigation slowed or stopped
bond sales altogether because the bonds covenanted that no
litigation was pending regarding the uses to which the bond pro-
ceeds would be put. As Otter Tail demonstrated, pending litiga-
tion can increase the riskiness of any new venture, and thus
increase its cost of capital.

Admittedly, petitioning will not always be an effective anticom-
petitive tool. Petitioning might backfire in some cases, imposing
higher costs on the petitioner than on its competitors. Petition-

341. See, e.g., Krattenmaker & Salop, supra note 133, at 242-48 (explaining how raising
rivals' costs can in some cases permit a competitor to engage in constrained monopoly
pricing).

342. Eastern Railroads Presidents' Conference v. Noerr Motor Freight, 365 U.S. 127,
130-31 (1961).

343. See, e.g., Premier Elec. Constr. Co. v. National Elec. Contractors, 814 F,2d 358, 376
(7th Cir. 1987) (discussing how the costs of defending against litigation may be used an-
ticompetitively); Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in
Securities Class Actions, 43 STN. L. Rav. 497,566-67 (1991) (noting that securities plaintiffs
file suit without regard to the merits, because defendants will settle even baseless suits
rather than pay the costs of litigation).

344. The authors can attest from painful personal experience that discovery may entail
the photocopying and review of literally millions of documents for weeks on end. It is not
unusual for litigation to comprise one of the largest monthly costs of even very large
companies.

345. Otter Tail Power v. United States, 410 U.S. 366 (1973).
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ing can be an effective anticompetitive tool, however, where the
costs imposed are asymmetrical. Costs are likely to hurt competi-
tors more than petitioners in two cases: first, where the costs
competitors will incur are predictably greater than those the peti-
tioner will incur;346 and second, where the petitioner is substan-
tially larger than its rivals, and therefore better able to bear equal
costs.3 47 In both cases, so-called "strike petitioning" may be an
effective anticompetitive tool. 4'

Finally, petitioning may be inefficient3 49 in a more insidious
way. The very possibility of government-granted monopolies or
preferences may encourage private firms to waste their resources
in "rent-seeking."5 ° The government-whether through legisla-
tures, agencies, or courts-has the power to give away a wide vari-
ety of benefits or preferences to private companies at the
expense of their competitors. Private firms want to obtain these
benefits, and also fear that the benefits will be awarded to their
competitors instead. Firms are willing to pay money (in the form
of legal fees, lobbying, advertising, bribes, or whatever) to ensure

346. Alexander, supra note 343, at 528-34, has demonstrated convincingly that this
occurs in securities litigation. The costs of defending a securities class action claim are far
greater than the costs of prosecuting one. Thus, the potential exists for economically
rational "strike suits."

347. Petitioning with a specific object in mind is essentially a fixed cost. That is, if it
costs $75,000 in campaign contributions to influence a particular vote, both small firms
and large firms will have to pay roughly the same amount to get the result they want.
Obviously, large firms are better able to bear this fixed cost than small firms.

348. By referring to petitioning designed to raise rivals' costs as "strike petitioning," we
do not mean to imply that it is objectively baseless. A petitioner may seek a legislative
change that would in fact be in the public interest, or may bring a lawsuit that is in fact
meritorious, with the intention of driving competitors out of the market. Assuming there
were no First Amendment barrier, if a suit or petition has the purpose and effect of
reducing competition, it is properly the concern of the antitrust laws, regardless of
whether it is objectively well-grounded.

349. We have switched here from talking about competition to talking about efficiency.
The two are closely related. Indeed, economists since Adam Smith have considered them
to be inextricably intertwined. See SMrrs, supra note 201, at 477; BLAIR & KASERMAN, supra

note 113, at 21-22 (explaining why competition is efficient). While the antitrust laws
themselves speak of competition rather than efficiency, competition is not an end in it-
self, but merely a means of achieving efficiency.

350. "Rent-seeking" is one element of the jurisprudence of public choice theory. See
generally Farber & Frickey, supra note 227. Public choice theory is a branch of economics
that treats government officials as rational actors interested in maximizing their own goals
(such as reelection). As such, it is no different from conventional wisdom and the prevail-
ing view in political science. See, e.g., RICHARD F. FENNO, J,, HOME STYLE 136-169 (1978);
JOHN W. KINGOON, CONGRESSMEN'S VOTING DECISIONs 47-54 (1981); DAVID I. MAYHEW,
CONGRESS: THE EL.ECTORAL CONNEaTION (1974). This need not be as cynical as it may
sound. For example, even an idealized view of the political process would encourage rep-
resentatives in a democracy to vote the way their constituents wished. If they do not do so,
one could argue, depending upon one's resolution of the Burkean dilemma, that they are
not "representing" those constituents. SeeJosEPH E. STLrrz, ECONOMICS OF THE PUBLIC
SECTOR 124-25 (1986).
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that they, and no one else, get the available benefits. Rent-seek-
ing describes the tendency of private firms collectively to spend
the value of the benefit offered, or perhaps even more than that
value, by competing for it. 5 '

Suppose several firms wish to obtain the same government
benefit, and that each is willing to spend up to the value of the
benefit to get it.352 In that case, the total amount spent on peti-
tioning to obtain the benefit might far exceed the value of the
benefit itself. 3 If this seems counterintuitive, or if the reader

351. Not all rent-seeking is bad. Some such efforts are to be encouraged because they
have positive side effects. For example, a group of firms seeking a government-provided
patent monopoly will compete for it by developing innovations more quickly than their
competitors. While duplicative investment in a so-called "patent race" is often undesir-
able, it does benefit society by speeding up the innovation process, and it may also pro-
duce valuable "spin-off" inventions. See generally Mark F. Grady &Jay I. Alexander, Patent
Law and Rent Dissipation, 78 VA. L. Ry. 305, 315 (1992); Robert P. Merges, Rent Control in
the Patent District: Observations on the Grady-Alexander Thesis, 78 VA. L. REv. 359, 371-73
(1992).

352. This is a fundamental assumption of rational behavior in economic theory. See
COOTER & ULEN, supra note 122, at 95-97. Actually, the statement in the text is technically
inaccurate. Firms will be willing to pay up to the expected value of the benefit to them. The
expected value of a benefit to a risk-neutral decision-maker is the value of that benefit, V,
times the percentage chance that the firm will get the benefit, c. In other words, ZVI
c1V1. The total all firms should be willing to pay, T, therefore equals El"cV.

353. See DENNIS MUELLER, PUBLIC CHoICE II 232-35 (1989); Gordon Tullock, Efficient
Rent Seeking, inJuauEs M. BUCHANAN Er At., TOWARD A THEORY OF THE RENT-SEEKING SOC.
E-' 97-112 (1980). Specifically, in the simplest case, T = ncV, where n is the number of
firms in the industry competing for the benefit. Thus, if ten firms competing for a $1,000
benefit are each willing to spend up to $1,000, then in the aggregate they will spend
$10,000, a sum far in excess of the value of the benefit.

The reader might immediately object that, given perfect information, no firm will
spend more than cV, and 1 "c = 1. For example, a firm that knows it has only a ten
percent chance of receiving a $1,000 benefit will spend only $100 towards receiving that
benefit. If every firm accurately assessed its chances of winning the benefit, the total spent
would not exceed $1,000.

Spending that $1,000 would be inefficient from a societal perspective, because the par-
ties in the aggregate would have wasted the entire value of the benefit. But two factors
make spending in excess of cV likely, and thus even more inefficient. First, c is not an
exogenous variable. By increasing the amount it is willing to pay, Ti, firm 1 can increase
its c, since (by hypothesis, as well as in the real world) legislators respond favorably to
lobbying and other persuasive efforts. See MUELLER, supra, at 234. Assume a linear func-
tion, c = x + rT1, where x is the exogenous value of c, and r is a function that reflects the
influence of T on c. From our original formula T, = cV, we determine that T, = (x +
rT1)V, and therefore that T, = xV-(1 - rV). To see the effects of making c endogenous in
practice, suppose that the total benefit sought (V) = $1000, that the initial chance of
receiving the benefit (c in the original formula, x in the subsequent formula) = .1, and
that r = .0005. In our initial formula, firm 1 would spend up to cV; that is, up to .1 ($1000)
= $100. Under the new formula, however, it will spend up to xV-(1 - rV), or .1 ($1000)-(1 -
.0005($1000)) = $200. Thus, even with very small values of r (reflecting a minimal influ-
ence of expenditure on outcome), the amount each firm will spend increases
dramatically.

Second, the firms in our example not only desire the benefit for themselves, but seek to
deny it to their competitors. This makes sense, particularly if the benefits we are discuss-
ing are government-sanctioned monopolies or cartels or preferences which raise their
competitors' costs. In effect, rent seekers in our example are risk preferential. Cf Arye L.
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wishes to avoid the math in the footnote, think of government
restraints on competition as an auction. Private firms "bid" by
lobbying the government, and the highest bidder wins the re-
straint. Unlike a normal auction, however, bidders have to pay re-
gardless whether they win or lose. The result is that bidders-the
private firms-spend far more as a group than any one of them
thinks the government benefit or restraint is worth.354 This
excess spending is a major inefficiency associated with
petitioning.3

55

Rent seeking occurs in a number of different contexts in the
real world. Regulated industries (and sometimes consumer
groups as well)35 will fritter away the social surplus in an attempt
to influence the decisions of regulators.3 5 7 Domestic industries
will compete for protective tariffs and quotas.35 ' And govern-

Hillman & Eliakim Katz, Risk-Averse Rent Seekers and the Social Cost of Monopoly Power, 94
EcoN. J. 104, 110 (1984) (noting that risk aversion reduces total rent seeking; and sug-
gesting that risk preference would have the opposite effect). Thus, V has two compo-
nents, the (positive) value of receiving the benefit (V,) and the (negative) value of losing
it (VL). Thus, EV = cV - (1-c)VL. The fear of losing the benefit to a competitor makes
firms willing to spend more than they otherwise would to obtain the rent. For example, if
c = .1, V, = $1,000, and VL = -$250, EV = .1 (1000) -. 9(-250) = 100- (-225) = $325. In this
example, a firm which would spend only $100 to get the benefit for itself will spend up to
$325 in order to deny the benefit to others as well.

In combination, of course, these factors are even more powerful. Combining the for-
mulae for risk aversion and feedbacks yields T1 = (x + rT,) (V) - (1 - (x + rT,)) (VL).
Algebraic manipulation demonstrates thatT, = (VL- (V, + VL) (x))-((V, +VL) (r) - 1). Thus,
to use the numbers chosen as examples above, T, = (-$250 - ($750) (.1))-(($750) (.0005) -
1) = $520. In other words, under the assumptions we have made here, a firm which ini-
tially has only a ten percent chance of receiving a government benefit could rationally
spend up to half of the value of the benefit in an attempt to obtain it.

354. Interestingly, the corollary is that the prevailing firm pays less than it thinks the
benefit is worth. This follows because firms set expenditures based on EV, not V. Thus,
unless cl = 1, which seems unlikely in most industries, the ultimately successful firm will
have invested less than it was willing to pay for the benefit.

355. Estimates of the cost of rent seeking range from roughly 20 percent of the social
surplus sought to several times the value of the surplus. See MUELLER, supra note 353, at
231-38; Hillman & Katz, supra note 353, at 105-07; Arye L. Hillman & Doc Samet, Dissipa-
tion of Contestable Rents by a Small Number of Contenders, 54:1 PUB. CHOIcE 63, 79-82 (1987);
Richard A. Posner, The Social Costs of Monopoly and Regulation, 83J. POL. ECON. 807, 815-25
(1975).

356. See Sam Peltzman, Toward a More General Theory of Regulation, 19J.L & ECON. 211
(1976) (propounding a theory of optimum size for effective political coalitions that seek
wealth redistribution through the regulatory process).

357. For an explanation of why this happens even if only one party is "competing" for
the benefit, see George Stigler, The Theory of Economic Regulation, 2 BELLJ. ECON. & M rMT.
ScL 3 (1971). For an effort to estimate the losses due to rent seeking n regulation, see
Posner, supra note 355, at 815-25.

358. See MUELLER, supra note 353, at 238-42; cf. Howard P. Marvel & EdwardJ. Ray, The
Kennedy Round: Evidence on the Regulation of International Trade in the United States, 73 AM.
EcoN. REv. 190 (1983) (providing indirect empirical support for rent-seeking in tariffs).
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ment contracts will encourage rent-seeking by those who wish to
be awarded the contract.3 59

As we have seen, both state action and private petitioning
designed to secure such action present real threats to competi-
ion and efficiency. Far from being essentially dissimilar to anti-
trust violations, petitioning is directly related to actions with
which the antitrust laws are very much concerned. The question
then becomes why anticompetitive petitioning should be toler-
ated at all, at least when the anticompetitive consequences are
significant enough to be material for purposes of the Sherman
Act. The answer is that it should not be, unless some legal rule
superior to the Sherman Act compels the abeyance of the anti-
trust laws. The First Amendment is such a rule, and is in fact the
only basis for excepting anticompetitive petitioning from Sher-
man Act liability. It follows that petitioning protected by the First
Amendment should be immune from antitrust liability, while pe-
titioning not protected by the First Amendment may serve as the
basis for antitrust liability.

C. Petitioning Immunity as a First Amendment Doctrine

Two First Amendment principles are relevant in determining
the scope of petitioning immunity. The first is the public forum
doctrine, which identifies governmental resources with which the
right to petition can validly be exercised. The public forum doc-
trine gives extremely broad latitude to petitioners in some fora,
such as holding a political rally in a public park, and virtually no
protection in other fora, such as picketing on prison property3 6

and soliciting in employee mailboxes3 61 The protection given to
petitioners in other fora, including courts and administrative
agencies, falls somewhere between the two extremes.

The second principle relevant to determining the scope of pe-
tititoning immunity is the deterrence theory the Court used in
Omni. That Court relied on the "chilling effect" rationale which
has been used in a number of specific First Amendment con-

359. See, e.g., Peter M. Aranson & Peter G. Ordeshook, Spatial Strategies for Sequential
Elections, in PROBABrLrrY MODELS OF Coxc~rvE DECISON-MAUNG 298 (1972) (suggesting
methods of choosing campaign strategy to maximize joint probabilities of nomination
and election); Gordon Tullock, The Cost of Transfers, 4 KviLos 629 (1971) (asserting that
even the possibility of transfers imposes significant costs on society).

360. Adderley v. Florida, 385 U.S. 39 (1967) (sustaining convictions for trespassing on
prison grounds during demonstration).

361. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45-46 (1983) (hold-
ing that public school teachers' mailboxes are not public fora).
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texts-such as the libel laws-to promote robust and freewheel-
ing speech and debate by creating a buffer zone of immunity
from liability for speech that might otherwise be foregone by a
risk averse speaker.362

The First Amendment compels a distinction in the Noerr cases
between petitioning Congress or a state legislature and "petition-
ing" a court or administrative agency in an adjudicatory proceed-
ing. Petitioning is entitled to broad protection under the First
Amendment, and thus is entitled to immunity from liability
under the antitrust laws, when it takes the form of a publicity
campaign to persuade the legislature to take action, as in Noerr,
or of a direct appeal to the legislature. A lesser degree of protec-
tion is warranted for petitioning administrative agencies engaged
in rulemaking proceedings. Petitioning is not entitled to such
broad immunity when it takes the form of a lawsuit or a filing in
an adjudicative proceeding. It follows that antitrust laws should
apply fully in such cases, assuming the other requirements of an
antitrust claim are met and liability imposed.

1. The Structure of Government And Some Premises for Petitioning

Perhaps the classic conception of the relationship between the
citizen and the state underlying the First Amendment is Justice
Brandeis's famous concurrence in Whitney v. California."6 Justice
Brandeis contended:

Those who won our independence believed that the final end
of the State was to make men free to develop their faculties;
and that in its government the deliberative forces should pre-
vail over the arbitrary. They valued liberty both as an end and
as a means. They believed liberty to be the secret of happiness
and courage to be the secret of liberty. They believed that free-
dom to think as you will and to speak as you think are means
indispensable to the discovery and spread of political truth;
that without free speech and assembly, discussion would be
futile; that with them, discussion affords ordinarily adequate
protection against the dissemination of noxious
doctrine ....36

362. Cf New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (holding that the First
Amendment bars a civil libel judgment for criticism of public officials in respect to their
official conduct unless the plaintiff shows "actual malice" by clear and convincing
evidence).

363. 274 U.S. 357 (1927) (Brandeis,J., concurring).
364. Id. at 375.
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The Framers might well have been surprised to hear whatJustice
Brandeis thought they thought. Those imprisoned under the Se-
dition Act,36 passed and enforced by "those who won our inde-
pendence," would surely be even more surprised. Justice
Brandeis's model is, however, a fair description of First Amend-
ment doctrine beginning with New York Times v. Sullivan,36

which belatedly struck down the Sedition Act and gave extensive
protections to political speech about public figures. But the New
York Times rule's structure does not and cannot cover the full
range of speech the Court has decided falls within the protection
of the First Amendment."6 7 The Noerr problem provides an excel-
lent example, especially as it has been extended to the "petition-
ing" of courts and administrative agencies. To understand the
considerations that must be taken into account, it is first useful to
understand whatJustice Brandeis had in mind when he wrote his
description of the scope of the First Amendment.

Instead of the Framers and Revolutionary War veterans, Justice
Brandeis reached further back in history, to Athens of 450 B.C.
Brandeis's biographers and admirers contend that the quoted
passage reflects Brandeis's admiration for Pericles' funeral ora-
tion rather than for the Framers of the United States Constitu-
tion.36 The Athens described in Alfred Zimmern's The Creek
Commonwealth,3 69 reportedly Justice Brandeis' favorite book,
could not be further removed from the America of 1927, to say
nothing of the present. A theory of speech designed with such a
society as a model is bound not to comport with modern society.

Brandeis attempted to fashion a theory of free speech in which
the people participated actively in the government. Participation
in the political life and governance of the- state was, for the
Athenians and for Brandeis, as much if not more a part of the
citizens' life than the craft or trade in which one earned a living.

365. 1 Star. At Large 596-97.
366. 376 U.S. 254 (1964).
367. For example, it would be hard to know how to apply the New York Times standard

as applied to the nude dancers whose expression was assumed to be within the outer
boundaries of the First Amendment in Barnes v. Glen Theater, 111 S. Ct. 2456 (1991).

368. See ANTHONy LEwis, MAKE No LAw: THE SULLIVAN CASE AND THE FiRsT AMENDMENT
87 (1991) (tracing the history of the Sullivan case and analyzing its effects on first amend-
ment doctrine); Vincent Blasi, The First Amendment and the Ideal of Civic Courage: The Bran-
deis Opinion in Whitney v. California, 29 Wm. & MARY L. REV. 653, 680-81 (1988) (linking
the Brandeis opinion in Whitney to Pericles's funeral oration); Paul A. Freund, Mr. Justice
Brandeis: A Centennial Memoir, 70 HARv. L. REV. 769, 789-90 (1957) (address given at cere-
mony commemorating the 100th anniversary ofJustice Brandeis's birth).

369. ALFRED ZimmERN, THE GREEK ComN-omW-ALTH (5th ed. 1931).
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The State was small enough, and the number of decisions was
small enough, that it was possible for the Athenians to come
closer to the democratic ideal than Americans could ever hope
to come. As Zimmem noted, "The Greek City State differs from
our modem democracies in enlisting not all but merely a far
larger proportion of its representative in active public work.
Whereas with us, however democratic our constitution, the few
do the work for the many, in Greece the many did it for them-
selves."3 70 It is possible, in other words, to fit Brandeis's theories
to a society in which 6,000 of the 40,000 citizens could be called
for jury duty each day,17 1 or in which substantially all the citizens
could come to a theater to hear argument and to deliberate on
whether to go to war, to offer tribute, or to decide some other
pressing question.372 The transaction costs of full citizen partici-
pation in, and thus constitution of, government were low enough
to make the effort feasible.

Drawing on an Athenian model to give meaning to the First
Amendment is bound to create problems for a modem society,
however. In Athens, the problem of trying to broker a deal with a
legislator, whose tenure is entrenched by contributions from
political action committees and by plum committee assignments,
simply did not exist as it does today. The theory animating Bran-
deis's vision of the First Amendment is simply inadequate to deal
with modem problems. Entrenched bureaucracies, both inde-
pendently and at the behest of legislators, dole out the govern-
ment benefits that create the anticompetitive consequences of
the Parker and Noerr cases.378 Clearly, as the size of the polis ex-

370. Id. at 160.

371. This number was divided among different matters, so each jury consisted of"only"
several hundred jurors. Zimmem states that no jury consisted of less than 201 jurors.
ZInMtERN, supra note 369, at 162-63.

372. This point should not be taken too literally. As Zimmern points out, and which we
would know instinctively ifhe did not, "[n]o state has ever been composed of citizens all of
whom have the leisure or the desire or the knowledge to attend to public affairs." Id. at
160. Citizens-meaning men over the age of 18 who owned property-were members of
the parliament (Ecclesia) and could attend its sessions, voting on matters of policy. Id at
159, 169. Zimmern estimates that the number of citizens was between 35,000 and 44,000.
Id. at 174. According to Zimmern, other than on truly important occasions, it was difficult
to get more than 5,000 in attendance. I& at 169. Still, having 5,000 of, say, 40,000 eligible
to attend is a representation radically different from 536 out of 250 million.

373. The Athenians had a permanent governing body known as the Council, com-
prised of 500 members. But this body was chosen annually by lot, and no citizen could sit
on it more than two times. Id. at 164. These qualifications greatly diminish the problem of
entrenchment and self-perpetuating behavior with which much of the public choice liter-
ature is concerned.
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pands, the transaction costs of true self-governance quickly be-
come prohibitive, even at a fairly local level.

We therefore must adapt our theories of speech and petition-
ing so that they work in a modem environment. For Congress, an
administrative agency, or a court to work effectively, restrictions
on speech simply must be imposed as necessary concomitants of
a formal decision-making process.3 74 Fortunately, we have a sub-
stantial body of First Amendment cases from which we may draw
the principles necessary to deal with the problem the Court cre-
ated in Noerr and Caliornia Motor Transport.

The public forum doctrine provides the principles necessary to
analyze the problems presented by Noerr. The Court has used the
public forum doctrine to resolve conflicts between an asserted
right to use a public resource for speech purposes and a govern-
mental claim that nature of the resource compels a restriction on
speech. The Court "adopted a [public] forum analysis as a means
of determining when the Government's interest in limiting the
use of its property to its intended purpose outweighs the interest
of those wishing to use the property for other purposes.''s75
Under the Court's approach, "the extent to which the Govern-
ment can control access depends on the nature of the relevant
forum."3

"
6 The references in public forum cases to the "place" of

the speech are simply a shorthand method of referring to the
purpose to which a given resource is dedicated.377 Thus, while
the public forum cases do not deal directly with administrative
agencies, the doctrine offers principles with which to understand
the Court's invocation of the First Amendment in Noerr and Cali-
fornia Motor Transport.

The public forum doctrine divides the universe of governmen-
tal petitioning fora into three types: public fora, designated pub-

374. Athens undoubtedly imposed some such restrictions within the Ecclesia, though
the Athenians probably had less of a need for formal restrictions enforceable by, for ex-
ample, pecuniary sanctions.

375. Cornelius v. NAACP Legal Defense and Educ. Fund, Inc., 473 U.S. 788, 800
(1985).

376. Id.
377. Indeed, in Frisby v. Schultz, 487 U.S. 474, 479 (1988), the Court acknowledged

this with its own quotation marks: "To ascertain what limits, if any, may be placed on
protected speech, we have often focused on the 'place' of that speech, considering the
nature of the forum the speaker seeks to employ." The focus of the public forum doc-
trine on the purpose of a resource, rather than its location, is explored at length in Rob-
ert C. Post, Between Governance and Management: The History and Themy of the Public Forum,
34 U.C.L.A. L. Rav. 1713 (1987).
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lic fora, and nonpublic fora. 78 The second category has little if
any substantive significance apart from the first. Whatever the
Court's original intent, the difference between the two is now
primarily chronological: public fora are such by virtue of history
and tradition, and designated public fora are such because of a
governmental choice to open them to the public.379 The govern-
ment may only regulate speech in public fora, traditional or des-
ignated, if the regulations are "narrowly drawn to achieve a
compelling state interest."3 0 In nonpublic fora, by contrast, gov-
ernment regulations "need only be reasonable, as long as the reg-
ulation is not an effort to suppress the speaker's activity due to
disagreement with the speaker's view.""8 1

The classic cases involving public fora concern demonstra-
tions on public streets and sidewalks, such as a march on a public
street near a courthouse, 8 2 and picketing on a public sidewalk in
front of a doctor's home.38 These cases have given binding legal
effect to Justice Roberts' famous assertion in his plurality opinion
in Hague v. CIO that "streets and parks ... have immemorially
been held in trust for the use of the public and, time out of
mind, have been used for purposes of assembly, communicating
thoughts between citizens, and discussing public questions."38 4

There is no longer any dispute that "all public streets are held in
the public trust and are properly considered public fora." s5

Application of the public forum doctrine has not been limited
to public streets and sidewalks, however. The more interesting
cases have involved regulations of speech on property owned by
the government and dedicated to a specific purpose, but never-
theless open to considerable use by the public. The Court has

378. See, e.g., Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45-46
(1983).

379. See International Society for Krishna Consciousness v. Lee, 112 S. Ct. 2701, 2705
(1992) (sustaining and striking down regulations pertaining to solicitation in airports).

380. Id. at 2705. Although the Court was badly fragmented in ISKCON, Chief Justice
Rehnquist wrote for a majority in setting forth the applicable standard of scrutiny, about
which the parties agreed. Id. at 2706 (noting that parties did not dispute three-part divi-
sion of fora or the attendant levels of scrutiny).

381. Id. at 2705-06.
382. See Cox v. Louisiana, 379 U.S. 536 (1965).
383. See Frisby v. Schultz, 487 U.S. 474 (1988).
384. 307 U.S. 496, 515 (1939).
385. See, e.g., Frisby v. Schultz, 487 U.S. 474 (1988). The Court's statement came in the

course of rejecting an argument that quiet residential streets should not automatically be
treated as public fora in the same way a major street would be. There may be some degree
of protection for domestic tranquility through the application of restrictions on the vol-
ume or other aspects of a demonstration. See Kovacs v. Cooper, 336 U.S. 77, 86-87
(1949) (sustaining restrictions on the use of sound trucks).
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generally concluded such fora are not public, and has tolerated
most regulations of speech in such places. Adderley v. Florida,85

Greer v. Spock, s ' United States v. Kokinda, ss and International Soci-
etyfor Krishna Consciousness v. Lee,3" 9 all reach this result, and the
logic these cases employ is important for evaluating both Noerr
and Parker immunity.

Adderley provided the logical basis for this line of cases. In Ad-
derey, a group of students went to a Florida jail to protest the
arrest of certain other students, and to protest segregation, which
was enforced at the jail. The protestors occupied the "curtilage
of the jailhouse" and refused to leave when the sheriff ordered
them to.390 The student-protestors were convicted of trespass
and, in an opinion by Justice Black, the Court upheld the convic-
tions. The Court reasoned that the "State, no less than a private
owner of property, has power to preserve the property under its
control for the use to which it is lawfully dedicated." 9' Two ele-
ments of this brief quotation deserve attention. First, the Court
draws a distinction between the state in its capacity as the propri-
etor of a prison, and the state in its capacity as an enforcer of
laws. There would not normally be any question that an order
from a sheriff to disperse a demonstration would be subject to
the most stringent scrutiny 92 But, where the sheriff issues the
order in his capacity as jailkeeper, the Court is willing to give
greater deference to the sheriff's judgment that the demonstra-
tion must disperse. Justice Black's analogy to a private property
owner reveals the Court's position that state officials are less
"public" when running a jail than they are when they are per-
forming other functions.

The second point established in Adderley is that, of necessity,
the state must have the power to control property to operate a
jail. In the Court's terms, if property is "lawfully dedicated" to a
"use," then the state has the same power as would an owner of

386. 385 U.S. 39 (1967) (addressing a demonstration on prison grounds).
387. 424 U.S. 828 (1976) (addressing a prohibition of a political rally on an army base).
388. 497 U.S. 720 (1990) (addressing efforts to solicit contributions on a sidewalk dedi-

cated to a post office).
389. 112 S. Ct. 2701 (1992) (addressing airport regulations regarding the solicitation of

money and distribution of literature).
390. Adderiey, 385 U.S. at 47.
391. Id.
392. See, e.g., Gregory v. Chicago, 394 U.S. 111 (1969) (reversing conviction for dis-

turbing the peace by failing to obey police order to terminate demonstration); Shuttles-
worth v. Birmingham, 382 U.S. 87 (1969) (reversing conviction based on, among other
things, refusal to obey police order to disperse).
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private property to "preserve" that property for the lawful use.
On this point even Justice Douglas's dissent agrees: "[I] t may be
necessary to adjust the right to petition for redress of grievances
to the other interests inhering in the uses to which the public
property is normally put."393 In other words, if the state is to run
ajail it needs, and therefore has the right, to control the environ-
ment in and around the jail.

With this common-sense point, the disparity between this and
Justice Brandeis's Athenian model becomes apparent. Dedicat-
ing property to specific governmental purposes necessitates a di-
vision of labor within the state, which necessarily implies a
division between the state and the polis. The state is managing its
own affairs as a distinct entity. Some of the state's divisions will be
dedicated to receiving the petitions of the polis, others will not. If
putative practitioners of the freedom of speech mistake the latter
for the former, according to the Addeay Court, they will not be
protected by the First Amendment. While the First Amendment
will provide robust protection of speech directed to the proper
divisions of government, that protection should not extend into
fora not dedicated to petitioning activity. Justice Black's opinion
in Adderley embodies the First Amendment doctrine he forged
and for which he is justly famous: What the First Amendment
covers, it covers absolutely. And, what it does not cover, it does
not cover at all.394

Both points made in Adderley turn on the purpose to which
government property is dedicated, and that for which state offi-
cials are working. The state's power to control First Amendment
activity is limited to control "for the use to which [the property] is
lawfully dedicated."3 95 This requires that there be a connection
between the limitation on speech and the state's purpose, that
"[t]he reasonableness of the Government's restrictions on

393. Adderley, 385 U.S. at 54 (Douglas,J, dissenting). Prior to the portion of the dissent
quoted in the text, Justice Douglas had written that "[t]here may be some public places
which are so clearly committed to other purposes that their use for the airing of griev-
ances is anomalous.... A noisy meeting may be out of keeping with the serenity of the
statehouse or the quiet of the courthouse." Id. Five years later, of course, Justice Douglas
wrote that the right to petition extended to filing lawsuits with administrative agencies,
with no mention of a need to "adjust" the right to petition to fit the location in which it
unexpectedly found itself. California Motor Transport Co. v. Trucking Unlimited, 404
U.S. 508 (1972).

394. Adderley, 385 U.S. at 48. For an informative discussion of this view generally, and
Justice Black's views in particular, see Alexander Meiklejohn, The First Amendment Is An
Absolute, 1961 Sup. CT. REv. 245.

395. Adderley, 385 U.S. at 47.
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[speech in a nonpublic forum] must be assessed in light of the
purpose of the forum and all the surrounding circumstances," or
that "the significance of the governmental interest must be as-
sessed in light of the characteristic nature and function of the
particular forum involved." '  The cases since Adderley demon-
strate that once the Court concludes that a forum is nonpublic,
the Court is tolerant of restrictions on speech that plausibly re-
late to the purpose to which the forum is dedicated.

The Court seems to have concluded that the narrower the pur-
pose to which a forum is dedicated, the more lenient the Court
will be on speech restrictions, and vice versa. For example, in
Greer v. Spoc 97 the Court allowed the army to prohibit political
campaign speeches on land frequently used by the public, largely
because the military has a unique and fairly narrow mission.398 In
Krishna Consciousness the Court upheld a restriction on face-to-
face solicitation but struck down a restriction on leafletting. The
difference in the restrictions seems to have been Justice
O'Connor's view that the airport had opened itself to so many
different uses that leafletting was not constitutionally inconsis-
tent with the airport's purpose. 99 She wrote, "the wide range of
activities promoted by the [airports] is no more directly related to
facilitating air travel than are the types of activities in which ISK-
CON wishes to engage."40 0 The Krishna Consciousness Court mea-
sured the challenged regulation against the purpose of the
forum, and suggested that fora with broader purposes will have
to accommodate a wider array of speech than fora with narrower
ones.

40 1

396. International Society for Krishna Consciousness, Inc. v. Lee, 112 S. Ct. 2711, 2712
(1992) (O'Connor, J, concurring) (quoting Cornelius v. NAACP Legal Defense & Educa-
tional Fund, Inc., 473 U.S. 788, 809 (1985) and United States v. Kokinda, 497 U.S. 720,
732 (1990) (quoting Heffron v. International Society for Krishna Consciousness, Inc., 452
U.S. 640, 650-51 (1981))).

397. 424 U.S. 828 (1976).
398. Id. at 837-38.
399. Justice O'Connor noted, for example, that airports subject to the regulation con-

tained "restaurants, cafeterias, snack bars, coffee shops, cocktail lounges, post offices,
banks, telegraph offices, clothing shops, drug stores, food stores, nurseries, barber shops,
currency exchanges, art exhibits, commercial advertising displays, bookstores, newsstands,
dental offices and private clubs." ISKCON, 112 S. Ct. at 2712.

400. Id. at 2713. The distinction between leafletting and personal solicitation, of
course, does not necessarily follow from this observation.

401. At a certain point the Court is likely to hold that the breadth of a forum's pur-
poses makes it a public forum. See Widmar v. Vincent, 454. U.S. 263 (1981) (holding uni-
versity had created a public forum by opening it facilities for use by student groups, and
therefore could not prevent religious groups from using rooms it allowed secular groups
to use).
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A brief examination of one other type of public forum case will
complete the background needed to evaluate Noerr using First
Amendment standards. This type of case addresses the use of
governmental resources dedicated to competitive and quasi-com-
petitive ends-those in which the government acts as an em-
ployer or proprietor providing a service. The illustrative cases are
Cornelius v. NAACP Legal Defense And Education Fund,4 °2 and Leh-
man v. City of Shaker Heights,4"' perhaps the most infamous of the
public forum cases.4 °4

At issue in Cornelius was the Combined Federal Campaign, a
charitable fundraising drive for federal employees.405 The cam-
paign allowed only voluntary, charitable, health and welfare
agencies that provide or support direct health and welfare serv-
ices to individuals or their families to participate in the campaign
by soliciting funds in a letter to federal employees.406 The
NAACP Fund and similar groups were denied this opportu-
nity. 40 7 The government argued that the campaign was designed
to accommodate the desirable goal of making charitable contri-
butions easy for federal employees while not disrupting the work-
place.408 The government contended that allowing political
organizations to solicit funds through the campaign would lead
to political debates at work, with an attendant decrease in job
performance. Finally, the government wanted to avoid the ap-
pearance that it was siding with the view of the groups that were
allowed to solicit.40 9

The NAACP Legal Defense and Educational Fund, and several
similar but lesser-known groups, wanted to solicit funds through
the campaign but did not fit this description. Each of the groups
was devoted to influencing public policy through "political activ-
ity, advocacy, lobbying, or litigation on behalf of others."41 0

When the Court examined the groups' challenge to the govern-
ment's policy, it first "looked to the policy and practice of the
government to ascertain whether it intended to designate a place

402. 473 U.S. 788 (1985).
403. 418 U.S. 298 (1974).
404. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37 (1983), falls into

this category as well.
405. Cornelius, 473 U.S. at 790-91.
406. Id. at 792.
407. Id. at 795.
408. See id. at 806.
409. Id. at 807.
410. Id.
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not traditionally open to assembly and debate as a public fo-
rum."4 1 ' The Court found it significant that the government had
consistently imposed strict limitations on the types of groups that
could solicit in the campaign. The Court concluded that the gov-
ernment had not turned the workplace into a public forum be-
cause it had drawn a line beyond which concerns for an orderly
workplace trumped the desire to allow broad access to the cam-
paign.412 The Court then concluded that the regulations were
reasonable, and remanded the case to consider whether the
plaintiffs' claim constituted viewpoint discrimination based on
the political content of their messages.413

While the Court was willing to defer to the government's au-
thority as an employer, the Court was concerned that the govern-
ment would (mis)use its authority as an emnployer pretextually
to pursue its policy goals. The pursuit of those goals would in-
volve the exercise of what Professor Post has called "governance"
authority,414 to which the Court gives little deference at all.4

1"

When the state acts in a governmental capacity, the standard
First Amendment rules apply.41 6 For the content-based dis-
tinctions at issue in Cornelius, that would have required strict
scrutiny.

417

In Lehman v. City of Shaker Heights, the city of Shaker Heights
acted as a market participant by operating a bus company.
Shaker Heights sold advertising space on the buses operated by
its municipal bus system. It refused all political advertisements.
Harry J. Lehman, who was a candidate for public office, sued,
claiming that the First Amendment compelled the city to accept
his political advertisement. In a plurality opinion by Justice Black-
mun, the Court rejected the claim that the First Amendment de-
nied the city the discretion to refuse to accept political
advertising, and noted:

411. Id. at 802.
412. Id. at 804-05.
413. Id. at 811-13.
414. Post, supra note 377.
415. The Court has consistently held that, in its capacity as governor, the state may not

use speech restrictions to favor one view over another. Though stated in innumerable
cases, the most recent extensive discussion of this point may be found in the Texas flag-
burning case. Texas v.Johnson, 491 U.S. 391, 410 (1989) (holding that a statute prohibit-
ing flag burning is unconstitutional).

416. For a full discussion of the application of constitutional standards to the govern-
ment, see Teresa Gillen, Comment, A Proposed Model of the Sovereign Proprietary Distinction,
133 U. PA. L. REv. 661 (1985).

417. See supra note 413.
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[T] he city is engaged in commerce. It must provide rapid, con-
venient, pleasant, and inexpensive service to the commuters of
Shaker Heights. The car card space, although incidental to
the provision of public transportation, is part of the commer-
cial venture. In much the same way that a newspaper or peri-
odical.., need not accept every proffer of advertising from
the general public, a city transit system has discretion to de-
velop and make reasonable choices concerning the types of
advertising that may be displayed in its vehicles. 418

The Court recognized that the city was acting in its proprietary
capacity, and affirmed that Shaker Heights had the right to re-
fuse political advertising because:

[t] here could be lingering doubts about favoritism, and sticky
administrative problems might arise in parceling out limited
space to eager politicians. In these circumstances, the manage-
ial decision to limit car card space to... less controversial com-
mercial and service advertising does not rise to the dignity of a
First Amendment violation.

41g

In other words, from a managerial perspective, the city had the
discretion to decide that leasing political advertising was poten-
tially too controversial. If the city had discriminated among
causes or candidates, the Court no doubt would have recognized
that the city was using its managerial authority as cover for its
policy choices and would have employed a far stricter standard of
review.

420

The distinction in public forum jurisprudence between the ex-
ercise of what Professor Post has called governmental and mana-
gerial authority4 2 1 provides a basis for a reasoned analysis of the
variety of cases that have arisen under Noerr. Because the Court
will construe the antitrust laws to avoid a conflict with the First
Amendment, the first question in any Noerr case should be
whether the First Amendment protects the conduct at issue. If
the First Amendment does not apply, the challenged conduct
may be subject to antitrust sanction, assuming the substantive re-
quirements of antitrust liability are met. Public forum principles

418. Lehman, 418 U.S. at 303.
419. Id. at 305.
420. Lehman was decided well before the other two cases and before the Court had

undertaken to develop its doctrine in this area. Perhaps for that reason, it has provoked a
wide array of academic responses. Professor Shiffrin (quoting Professor Karst) has
dubbed it an "easy case, wrongly decided," Steven Shiffrin, Government Speech, 27 UCLA L.
RPv. 565, 581 (1980), while Professor Post finds ground to defend it. Post, supra note 377,
at 1795.

421. Post, supra note 377, at 1734 (arguing municipality exercises managerial authority
over commercial venture in which it participated).
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provide a theoretical basis for deciding whether and, if so, how
the First Amendment might apply in a given case.

Under this framework, the analysis of the continuum of peti-
tioning activity should focus on two variables. The first is the type
of speech activity at issue, and the second is the kind of govern-
mental entity toward which the speech is directed. Thus, for ex-
ample, a speech made at a town meeting would be treated
differently than a letter sent to a municipal utility.42 2 When the
governmental entity being petitioned is designed to receive and
deliberate upon public grievances, the First Amendment protec-
tion of such activity would be at its greatest, and the antitrust laws
could impose no sanction on the activity. When the governmen-
tal entity is designed for a different purpose, such as the formal
adjudication of a specific dispute, the First Amendment protec-
tion would not be absolute, if it applied at all, and the applicabil-
ity of the of the antitrust laws would be much stronger. The
continuum of governmental activity can safely be represented by
Congress or a state legislature at the one end, and a governmen-
tal entity acting as a market participant, such as the utility in City
of Lafayette and, at least arguably, the bus line in Lehman, at the
other. Agencies engaged in rulemaking would be treated more
like courts for these purposes.

Using this approach, Noerr was an easy case that could and
should have been quickly decided according to basic First
Amendment principles. The railroads conducted "a publicity
campaign against the truckers designed to foster the adoption
and retention of laws and law enforcement practices destructive
of the trucking business, to create an atmosphere of distaste for
the truckers among the general public."4 23 The conduct at issue
was classic speech. By analogy to New York Times v. Sullivan"24 it
did not matter that the railroads had subjectively malicious incli-
nations towards the truckers. Given the New York Times premise
that debate on public issues (of which transportation was one)

422. In some cases it may be appropriate to focus on the content of the speech as well.
The Court has in the past been more inclined to give First Amendment protection to
speech on topics of public concern than to more "private" speech. See Robert C. Post, The
Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic Deliberation, and
Hustler Magazine v. Falwell, 103 HARv. L. Rav. 603, 667-74 (1990). Thus, a letter to a
utility complaining about the utility's compliance with the environmental laws seems intu-
itively different than a complaint about a bill, and that intuition may play a role in any
given case.

423. Noerr, 365 U.S. at 129.
424. 376 U.S. 254 (1964).
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should be "uninhibited, robust, and wide-open"425 and the corol-
lary, as Justice Powell later stated, that some false speech must be
tolerated to avoid chilling "speech that matters,"426 it is hard to
see how the railroads' publicity campaign could have been sanc-
tioned without violating the First Amendment.4 27 This is espe-
cially so because the relief the truckers sought included an
injunction against further publicity campaigns by the rail-
roads.428 In First Amendment jurisprudence, this would be a
prior restraint, the single most suspect form of speech restriction
and the one least likely to be upheld.429

Unfortunately, the easy decision in Noerr has been inappropri-
ately applied in a wide variety of cases, primarily because the
Court announced in its decision that Noerr was an antitrust case.
Thus, in subsequent cases, when faced with a plausible claim that
unchallenged actions should be deemed petitioning rather than
part of a conspiracy to monopolize, courts have applied Noerr.

Closer to the market participant end of the spectrum of gov-
ernmental fora lie the large number of cases that deal with the
"petitioning" of judicial and quasi-judicial bodies. Because the
Noerr cases concern anticompetitive activity, and because one of
the better ways to harm competitors is to impose costs on them,
Noerr has been most frequently interpreted in the context of ad-
ministrative adjudications and ordinary judicial proceedings.
Such proceedings offer the greatest prospect of imposing costs
on competitors because petitioners (plaintiffs) in such fora gain

425. I& at 270.
426. Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974).
427. Of course, the First Amendment does not directly protect false statements of fact.

Gertz, 418 U.S. at 339 (1974) ("there is no constitutional value in false statements of fact").
The plaintiffs in Noerrthus could get some mileage out of their claim that the defendants'
speech was deceptive, and therefore undeserving of protection. As we shall see, however,
concerns about overdeterring (or "chilling") legitimate speech may justify protecting
even deceptive speech in certain circumstances. See infra section III.C.2.

428. As Justice Black described it,

[tihe prayer for injunctive relief was much broader, however, asking that the
defendants be restrained from disseminating any disparaging information about
the truckers without disclosing railroad participation, from attempting to exert
any pressure upon the legislature or Governor of Pennsylvania through the me-
dium of front organizations, from paying any public or private organizations to
propagate the arguments of the railroads against the truckers or their business,
and from doing... [any similar acts.]

Noer, 365 U.S. at 131. Reading this sweeping request for injunctive relief, one gets the
impression that the truckers' biggest problem was that they got greedy.

429. See, e.g., Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963) ("Any system of
prior restraints of expression comes to this Court bearing a heavy presumption against its
constitutional validity.").
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rights of discovery, and because the rival is forced to defend itself
or risk a default judgment or adverse agency ruling.

As mentioned above, California Motor Transport Co. v. Trucking
Unlimited43 ° is the leading case. At issue were the efforts of a
dominant trucking firm to keep its competitors out of the market
by opposing applications its competitors had to file with two gov-
emment agencies to do business in the market.43' The competi-
tors brought an antitrust lawsuit against the dominant firm. In
the course of considering the trucking firm's claim to immunity
from antitrust liability, the Court issued sweeping dicta on the
nature of the right to petition.

"Certainly," Justice Douglas wrote, "the right to petition ex-
tends to all departments of the Government. The right of access
to the courts is indeed but one aspect of the right to petition."3 2

Yet, from a First Amendment perspective, it is unclear why this
proposition is "certain," if only because there are vast differences
between courts and other governmental bodies to which the
right to petition might apply. Courts, for example, have almost
plenary power to control the actual proceedings in the court-
room. Courts may forbid the publication of material obtained in
discovery to preserve the integrity of the litigation process, 43 3

control (within limits) media coverage of a trial,4" 4 pass rules lim-
iting the right of attorneys to speak about a case,43 5 place gag
orders on attorneys during trial,43 6 and sanction the filing of
"petitions" interposed for an improper purpose or filed without
adequate investigation. 437 An entire line of administrative law
cases is devoted to the circumstances in which administrative de-
cision-makers may engage in ex parte communications with the

430. 404 U.S. 508 (1972).
431. Id. at 509.
432. Id.
433. See Seattle Times Co. v. Rinehart, 467 U.S. 20 (1984); see also Robert C. Post, The

Management of Speech: Discretion and Rights, 1984 Sup. CT. RmENv 169.
434. See, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966) ("'legal trials are not like elec-

tions, to be won through the use of the meeting-hall, the radio, and the newspa-
per'") (reversing conviction where trial tainted by adverse media coverage), quoting
Bridges v. California, 314 U.S. 252, 271 (1941).

435. See Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991) (striking down sanction
under rule as applied, while sustaining the general validjty of the rule).

436. See, e.g., Levine v. U.S. District Court, 764 F.2d, 590 (9th Cir. 1985) (sustaining
restraining order as appropriate remedy for excessive pretrial publicity).

437. Fed. R. Civ. P. 11.
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outside world,4"8 a set of restrictions that would be totally un-
thinkable in a legislative setting.

Justice Douglas did qualify his bold statement in California Mo-
tor Transport by acknowledging such obvious differences and gave
an instructive example: "[miisrepresentations, condoned in the
political arena, are not immunized when used in the adjudica-
tory process."43 9 Thus, the majority concluded, the defendants
had "the right of access to the agencies and courts to be heard on
applications sought by competitive highway carriers. That right,
as indicated, is part of the right of petition protected by the First
Amendment. Yet that does not necessarily give [the defendants]
immunity from the antitrust laws."' 0

The Court's statement must be read carefully. According to
the Court, the First Amendment grants a right of access-it gives
a petitioner the right to get inside the courthouse door. The
opinion does not indicate what level of protection is afforded to
speech that takes place once the petitioner is inside. In fact, the
disposition of the case indicates that the Court would allow the
antitrust laws to be applied to a pattern of anticompetitive peti-
tioning if such a pattern could be shown.

In support of its decision, the Court cited Gibboney v. Empire
Storage & Ice Co.,441 in which the Court had held that the First
Amendment did not protect the union's coercive tactics (includ-
ing picketing) against an ice company.442 The Court concluded
that the union's actions in the aggregate formed "a single and
integrated course of conduct, which was in violation of Missouri's
valid law."443 With this background, the Gibboney Court wrote that
"placards used as an essential and inseparable part of a grave of-
fense against an important public law cannot immunize that un-
lawful conduct from state control. 44 4 The Court concluded that

438. See, e.g., Home Box Office, Inc. v. Federal Communications Commission, 567 F.2d
9 (D.C. Cir. 1976), cert. denied 434 U.S. 829 (1977) (requiring FCC to hold hearing to
determine effect of ex parte contacts on agency regulation). The Home Box Office Court
linked ex parte contacts to the type of public choice behavior discussed in Part II, noting
that "we are concerned that the final shaping of the rules we are reviewing here may have
been by compromise among the contending industry forces, rather than by exercise of
the independent discretion in the public interest the Communications Act vests in indi-
vidual commissioners." 567 F.2d at 53.

439. California Motor Transport, 404 U.S. at 513.
440. Id.
441. 336 U.S. 490 (1949).
442. Id. at 492-93. The union also persuaded the ice company's truck drivers, 85% of

whom were union members, to refuse to deliver the company's ice. Id.
443. Id- at 497.
444. Id. at 502.
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"[I] t has never been deemed an abridgement of freedom of
speech or press to make a course of conduct illegal merely be-
cause the conduct was in part initiated, evidenced, or carried out
by means of language, either spoken, written, or printed."44

Stated this way the point is a truism, because many crimes re-
quire some form of communication. But even stated less
strongly, the point is indisputably correct, and the Court has con-
sistently applied neutral laws to cases incidentally involving
speech.446

In light of this necessary qualification, the Court's sweeping
statement regarding First Amendment protection becomes even
more difficult to understand. A right that allows one into a court
or an agency adjudication but offers no further protection is not
much of a right.44 7 Moreover, the idea of a right of access alone
might pose some interesting questions. Are the ripeness and
mootness doctrines in violation of the First Amendment because
they allow courts to dismiss litigants' claims without a hearing on
the merits?448 Is the congressional power to remove certain sub-
jects from the jurisdiction of the federal courts in conflict with
(or even trumped by) the First Amendment?449 What of the well-
settled doctrine that a lawyer's incompetence may lead to the dis-

445. Id.
446. It has not done so without controversy, however. The most recent case in this line

was a 5-4 decision with a vigorous dissenting opinion. See Cohen v. Cowles Media Co., 111
S. Ct. 2513 (1991).

447. As ChiefJustice Rehnquist noted in Walters v. National Ass'n of Radiation Survi-
vors, 473 U.S. 305, 334 (1985), most of the cases addressing First Amendment issues in
connection with litigation have focused on the right to associate for the purpose of put-
ting a litigation strategy together rather than a right to file a lawsuit seeking relief on
behalf of some individual. The case most often cited (beside Califarnia Motor Transport) in
support of a First Amendment right of access to the courts is NAACP v. Button, 371 U.S.
415, 421 (1963), which involved the right of the NAACP to hold meetings, recruit plain-
tiffs, and organize litigation strategies prior to filing suit.Justice Brennan incorrectly relied
on these cases in his concurring opinion in Calforaia Motor Transport. 404 U.S. at 517
(Brennan, J., concurring). In that concurrence justice Brennan stated that, absent brib-
ery or other misconduct, "I can see no difference, so far as the antitrust laws and the First
Amendment are concerned, between trying to influence executive and legislative bodies
and trying to influence administrative andjudicial bodies." 404 U.S. at 518. As we discuss
below, this position is simply insupportable.

448. We here assume that these doctrines are judicially created, rather than commands
from the "case" and "controversy" language ofArticle IlI.Justice Brandeis referred to the
doctrines this way, calling them ways of dealing with cases "confessedly within ourjurisdic-
tion" but that were not suitable forjudicial disposition. Ashwander v. TVA, 297 U.S. 288
(1936) (Brandeis, J., concurring). If, as some have argued, these doctrines are compelled
by Article III, the question is not as difficult.

449. See Gerald Gunther, Congressional Power to Curtail Federal CourtJurisdiction: An Opin-
ionated Guide to the Agency Debate, 36 STAN. L. REV. 895, 905 (1984) (arguing against propos-
als to strip the Court ofjurisdiction on policy grounds while contending that Congress
has broad discretion to enact such measures).
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missal of his client's case?450 How can a lawyer's ineptitude waive
his client's constitutional rights?

The Court did not resolve the conflict between First Amend-
ment values and competing interests in California Motor Transport,
nor did it establish principles from which answers to these ques-
tions could be derived. It left only the proclamation that the First
Amendment grants access to courts and adjudicative agency pro-
ceedings, and the result that this right of access did not compel
the dismissal of a complaint alleging that the petitioning violated
the antitrust laws. In fairness to the Court, however, it is hard to
see what theoretical basis it could have established. Some lawsuits
and agency challenges have merit and some do not. Of the merit-
less challenges, some are so meritless that they are sanctionable
and some are not. The answer in each case must depend on the
circumstances and, at least for purposes of Rule 11, the investiga-
tion done before the challenge is brought.45'

As the foregoing discussion indicates, the complexities of gov-
ernment in the modem era dictate that some governmental enti-
ties are simply not appropriate fora for petitioning activity, and
that fact poses no First Amendment problems. With respect to
such fora, there should be no bar to the operation of the anti-
trust laws. The question remaining is whether courts and adjudi-
catory agencies fall into that category. Insofar as federal courts
are concerned, there is strong reason to conclude that courts are
not proper fora for petitioning, at least if that term is used to
refer to the type of petitioning activity at issue in Noerr. Federal
judges have life tenure and salary protection because their inde-
pendence must be protected from any force that might distort
their application of law to the facts of a case before them.45 2 As
the Court recently stated, the Framers "established that Article
IIIjudges would be appointed, rather than elected, and would be
sheltered from public opinion by receiving life tenure and salary
protection."455 We have come to entrust the Bill of Rights to the
courts precisely because they are less likely to be swayed by tem-
porary flights of public opinion, thus ameliorating "the effects of

450. See, e.g., Ball v. City of Chicago, 2 F.3d 752 (7th Cir. 1993) (affirming dismissal
based on failure to prosecute).

451. Fed. R. Civ. P. 11.
452. See THE FEDERALIST No. 78 at 469 (Alexander Hamilton) (Clinton Rossiter ed.,

1961).
453. Chisolm v. Roemer, 111 S. Ct. 2354, 2367 (1991) (holding that state judges count

as "representatives" for purposes of the Voting Rights Act).
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occasional ill humors in the society."4 5 4 These factors should give
us pause in declaring that courts are proper fora for the type of
petitioning envisioned by the First Amendment.4 5

There are competing considerations, of course, that make
courts look more like First Amendment fora than this somewhat
formal analysis would indicate. Throughout its history, the Court
has handed down decisions that have radically affected the
course of the nation. From the early bank cases45 6 through the
desegregation cases, the Court has served as a forum in which
battles over competing conceptions of the national good have
been fought. The proliferation of federal statutes that have been
read to give almost any citizen standing to challenge almost any
government action in court, such as the Endangered Species Act,
suggests that courts could function as protected First Amend-
ment fora. The Court's battles over standing in public law cases,
such as Lujan v. Defenders of Wildlife,45 '7 are instructive on this
point because these cases reflect the Court's struggle to define
exactly what kind of petitioning forum it is. Even if one adheres
to the concept of courts as adjudicators of private rights, it is a
fair question whether the Court will be able to retain that charac-
ter in an era of broad statutory entitlements.

There are those who would give the Court sufficiently broad
powers that one would not be surprised at their conclusion that
the First Amendment should apply to judicial proceedings. 418 As

454. See THE FEDERALIST No. 78 at 469 (Alexander Hamilton) (Clinton Rossiter ed.,
1961).

455. These observations apply to federal judges; state courts may be established differ-
ently. Many states elect their judges, and there is nothing preventing a state from estab-
lishing a judiciary empowered to give advisory opinions or otherwise set up as an
appropriate forum for first amendment activity. The Court's recent decision in Chisoin,
that the provisions of the Voting Rights Act pertaining to the election of "representatives"
may apply to elections for state judges, may tend to confirm this view. Nonetheless, it is
probably fair to say that most states conceive for their judges a form ofjudicial indepen-
dence similar to that found in the Federal system.

456. The Court sustained the constitutionality of the Bank of the United States in Mc-
Culloch v. Maryland, 17 U.S. 316 (1819).Justice Marshall's opinion in that case seems to
have drawn heavily on an opinion written by Alexander Hamilton as Secretary of the
Treasury when President Washington was considering whether a national bank would be
constitutional. See DUMAS MALONE, THE SAGE OF MONTICELLO 352 (1977) (stating that
Hamilton's written opinion to Washington arguing in favor of the constitutionality of the
bank "had come into Marshall's hands in the papers of Washington and was directly
drawn upon in his own opinion in the case of McCulloch vs. Mayland, sometimes almost
word for word"). There is some irony in this, given that Hamilton gave the judiciary the
appellation of the least dangerous branch, but there could be little question that he
would have applauded the expansion of national authority by the Court.

457. 112 S. Ct. 2130 (1992).
458. This is not an exaggeration, as can be verified by an examination of the plaintiffs'

claims in Lujan. These included an "ecosystem nexus" theory, id. at 2138-40, that would
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Lujan demonstrates, however, that moment is not yet at hand.
Quoting John Marshall, the Lujan Court argued that "the prov-
ince of the Court is solely to decide on the rights of individu-
als."459  "Vindicating the public interest," the Court concluded,
"is the function of Congress and the Chief Executive."46 The
Court has attempted to maintain enough of the traditional, pri-
vate litigation model to keep the exercise of its powers 'Judicial"
in some meaningful sense, while still accommodating all the liti-
gants Congress has sent to it."'

At present, the Court's accommodation is inconsistent with a
vision of courts as public fora for petitioning activity fully pro-
tected by the First Amendment. Fortunately, from the perspec-
tive of doctrinal consistency, the Court has not applied California
Motor Transport to hold anything other than that there is a right
of access to the courts. Once in court, plaintiffs' First Amend-
ment rights are at the mercy of the rules of the forum. Because of
the nature and purpose of these fora, the First Amendment
should not impair the ability of courts and agencies to enforce
their own rules, including rules designed to punish claimants
who bring worthless claims and abuse the relevant judicial
processes.

have done for standing what qickard v. Filburn did for the Commerce Clause, 317 U.S.
111 (1942) (upholding a quota applied to the production and consumption of wheat even
on one individual's private property).

459. Lujan, 112 S. Ct. at 2145, quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170
(1803). Professor Haskins has persuasively argued that this statement was made in the
context of ChiefJustice Marshall's efforts to carve out an uncontroversial sphere of influ-
ence in which the Federalist-dominated judiciary could operate without fear of reprisal
from the Republican party, which had recently ascended to control of the other two
branches. See GEORGE L. HAsKINs, FOUNDATIONS OF POWER: JOHN MARSHALL 1801-1815
(1981). Dangers such as the politically motivated impeachment ofjustices (Samuel Chase
comes to mind) seem now a remnant of the past, which might argue for a more aggressive
judicial role in this new, safer environment. The Court does seem to have fewer and less
dangerous enemies than it did in 1803. On the other hand, it may be that the judiciary
has fewer and less dangerous enemies precisely because it has, for the most part, hewed to
the relatively uncontroversial line Justice Marshall marked out in Marbuy.

460. 112 S. Ct. at 2145.
461. This is a concern that the advocates of an expansive view of standing rarely ad-

dress directly. See William A. Fletcher, The Structure of Standing 98 YALE L.J. 221 (1988);
Cass R. Sunstein, What's Standing After Lujan ? Of Citizen Suits, "Injuries," and Article II, 91
MicH. L. REv. 163 (1992). It is, however, a serious question. If Congress wishes to shift
certain issues to the courts for resolution by, for example, passing statutes granting vague
substantive rights with plain private rights of action, what effect will that have on the
courts?
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2. The Misplaced Concern Over Chilling Speech in Judicial "Fora"

Does this First Amendment right of access provide absolute im-
munity from the antitrust laws? The Court's most recent case,
Professional Real Estate Investors, Inc. v. Columbia Pictures Indus.,462

defined the circumstances in which litigation might be deemed a
"sham," and thus not protected by Noerr immunity. Professional
Real Estate Investors is the most recent in a line of cases interpret-
ing the Noerr Court's statement that

[t]here may be situations in which a publicity campaign, osten-
sibly directed toward influencing governmental action, is a
mere sham to cover what is actually nothing more than an at-
tempt to interfere directly with the business relationships of a
competitor and the application of the Sherman Act would be

justified.463

The Court distinguished Noerrbecause "[n]o one denies that the
railroads were making a genuine effort to influence legislation
and law enforcement practices. "464

Professional Real Estate Investors was a classic case of Noerr immu-
nity in the litigation context. At issue were the efforts of a resort
hotel to rent videodiscs to its guests for use in videodisc players
installed in the rooms. Columbia and seven other major movie
studios sued, claiming the rental of their movies violated their
copyrights. The hotel counterclaimed, alleging that the studios
had conspired to obtain a monopoly in violation of the Sherman
Act.4 65 The Supreme Court affirmed the district court's grant of
summaryjudgment in favor of the studios on the counterclaim.

462. 113 S. Ct. 1920 (1993).
463. Noerr, 365 U.S. at 144. It is worth noting here that Justice Black apparently

thought that interfering with the business relationships of a competitor could be enough
to support liability under the antitrust laws. This statement is surprising in light of the oft-
cited statement that "the antitrust laws protect competition, not competitors" in Brown
Shoe Co. v. United States, 370 U.S. 294 (1962), and it seems unlikely that the statement
would be made today. See Brooke Group, Ltd. v. Brown & Williamson Tobacco Corp., 113
S. Ct. 2578, 2589 (1993)("Even an act of pure malice by one business competitor against
another does not, without more, state a claim under the federal antitrust laws; those laws
do not create a federal law of unfair competition, or 'purport to afford remedies for all
torts committed by or against persons engaged in interstate commerce'") (citation omit-
ted)). In fairness to justice Black, however, there is some evidence that the Court did not
take that statement very seriously in 1968, when Noerr was decided. See, e.g., Fortner En-
ters., Inc. v. United States Steel Corp., 394 U.S. 820 (1968) (reversing summaryjudgment
granted against claim that wholly-owned credit subsidiary of steel company had tied real
estate loans to prefabricated houses); Utah Pie Co. v. Continental Baking Co., 386 U.S.
685 (1967) (affirming jury verdict on price discrimination theory based on evidence that
prices charged by all competitors in the relevant market decreased).

464. 365 U.S. at 144.
465. Professional Real Estate Investors, 113 S. Ct. at 1923-24.
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The Court began its analysis by reaffirming the applicability of
petitioning immunity in judicial fora. Quoting Noerr, the Court
stated that "the Sherman Act does not punish 'political activity'
through which 'the people... freely inform the government of
their wishes.' 4 6 In Professional Real Estate Investors, the hotel op-
erators certainly informed the Court of their wishes; they sought
treble damages and attorney's fees. But the Court did not explain
how this amounted to "political activity." The Court then limited
the "sham" exception created in Noerr by holding that litigation
could not be a "sham" if it were "objectively reasonable," that is,
if a reasonable person could have brought the action in good
faith.467

The significance of this holding for the Court was that it fore-
closed the possibility of antitrust liability simply because the
plaintiff subjectively intended to harm a competitor by bringing
the litigation. The Court thus created a two-tiered process in
which a plaintiff must "disprove the challenged lawsuit's legal via-
bility before the court will entertain evidence of the suit's eco-
nomic viability."468 The Court supported its decision by drawing
an analogy to the tort of malicious prosecution, which requires a
finding that an action be brought without probable cause before
liability may be imposed.46 9

There are good reasons for such a rule in malicious prosecu-
tion cases, where bringing the lawsuit (with the proper degree of
malice or recklessness) is the only requirement for liability. The
antitrust laws do not impose liability for filing lawsuits, however,
unless the substantive requirements of the antitrust statutes are
also met. But even then, under the Court's rule in Professional
Real Estate Investors, antitrust counterclaims get special treatment
when the counterclaim is based on allegedly anticompetitive liti-
gation. Why? In all the Noerr cases, only Justice Stevens' concur-
rence in Professional Real Estate Investors offers a theoretical
justification for immunity: "Access to the courts is far too pre-
cious a right for us to infer wrongdoing from nothing more than

466. Id. at 1926.
467. Id.
468. Id at 1928. The Court went on to say that "even a plaintiff who defeats a defend-

ant's claim to Noerr immunity by demonstrating both the objective and subjective compo-
nents of a sham must still prove a substantive antitrust violation." Id. In practice this will
likely require only proof of economic effect, for the scienter element almost certainly
would have been satisfied under the Court's requirement that litigation be subjectively
intended to harm competition to get past Noerr immunity.

469. Id. at 1929.
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using thejudicial process to seek an anticompetitive advantage in
a doubtful case." 470Justice Stevens attempts tojustify Noerrimmu-
nity in the litigation context using a basic First Amendment con-
cept-the chilling effect. Justice Stevens argued that if potential
litigants were faced with possible antitrust liability for filing a suit,
they would be less likely to do so. To reassure prospective liti-
gants, the Court required a greater showing for claims that litiga-
tion violates the antitrust laws. For Justice Stevens, the right to
bring a lawsuit was "precious,"'471 though the precise reason was
not explained. Yet, an explanation is necessary, especially be-
cause the Court's previous First Amendment cases in this area
dealt with pre-litigation organizational efforts, not litigation per
se.4 72 Only California Motor Transport makes the jump from or-
ganizing to filing, and it is not very convincing.

Even leaving these questions aside for the moment, the idea
that petitioning immunity is necessary to prevent litigation from
being "chilled" is not particularly persuasive. As Professor
Schauer has suggested, a better description of the "chilling" phe-
nomenon would be "deterrence."4 73 This description might
avoid the judicial paralysis that often accompanies a litigant's
claim that his speech will be "chilled" by a given act. Deterrence
is not all bad. Some types of speech should be deterred. Slander
causes harm to its subject and is (by definition) of little or no
social value. It follows that slander should be deterred, which is
why it is a tort. Baseless lawsuits, or suits filed to obtain a collat-
eral advantage, should also be deterred because they impose
costs on society and serve no valid purpose. The relevant ques-
tion for our purposes is how much deterrence of petitioning ac-
tivity is constitutionally permissible. Beginning with Speiser v.
Randal4 7 4 the Court has developed doctrines that "overprotect"
certain kinds of speech to lessen the deterrent effect of sanc-
tions, such as tort liability. Justice Stevens' theory would place
petitioning immunity in the same category.

470. Id. at 1933 (Stevens, J., concurring).
471. Id.
472. See, e.g., NAACP v. Button, 371 U.S. 415 (1963); see also supra note 446.
473. See Frederick Schauer, Fear, Risk And the First Amendment: Unraveling The "Chilling

Effect," 58 B. U. L. REv. 685 (1985) (defining chilling effect doctrine in terms of deter-
rence theory).

474. 357 U.S. 513 (1958)(holding state could not place on taxpayers the burden of
proving they were entitled to tax exemption).
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New York Times Co. v. Sullivan475 provides the best context for
analyzing Justice Stevens' theory. In New York Times, the Court
concluded that if liability for defamation were imposed under
the standard common law rules, newspapers and other commen-
tators would tone down their speech to stay on the safe side of
the line between robust commentary and libel. As the Court ex-
plained, "A rule compelling the critic of official conduct to guar-
antee the truth of all his factual assertions-and to do so on pain
of libel judgments virtually unlimited in amount-leads to ...
self-censorship."476 The Court concluded that "[u]nder such a
rule, would-be-critics of official conduct may be deterred from
voicing their criticism .... They tend to make only statements
which 'steer far wider of the unlawful zone." 477 To solve this
problem, the Court created the actual malice requirement for
defamation plaintiffs suing public figures. This requirement cre-
ated a much higher threshold for liability to push back the line
that separates libel from vigorous commentary. Under the actual
malice requirement, there can be no liability unless the defend-
ant was at least reckless with regard to the truth of his or her
statement.

478

In theory, the New York Times rule enables criticism for which
there is some basis, to be made without fear of liability, for even
if such criticism inches over the line toward libel, the defendant
would still be immune from liability unless she was reckless. The
difference between imposing tort liability for crossing the line
between commentary and libel, and imposing tort liability only
for recklessly libelous statements, creates a kind of buffer zone in
which overzealous (meaning false but not knowingly or recklessly
so) comments may be made. This buffer zone allows a "pure
heart, empty head" defense to libel actions, and thus denies re-
covery to some plaintiffs who have in fact been libeled. The
buffer zone denies some libel plaintiffs the recovery to which
they would have been entitled under the standard common law
rules.479 This departure from the common law rule was justified
by reference to "a profound national commitment to the princi-

475. 376 U.S. 254 (1964).
476. Id. at 279.
477. Id., quoting Speiser, 357 U.S. at 526.
478. Id. at 279-80.
479. See Frederick Schauer, Uncoupling Free Speech, 92 COLUM. L. REV. 1321 (1992).
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ple that debate on public issues should be uninhibited, robust,
and wide-open .... "40

When Justice Stevens stated in Professional Real Estate Investors
that the right of access to the courts is too precious to be in-
fringed by imposing liability for "using the judicial process to
seek a competitive advantage in a doubtful case,"481 he endorsed
rules that effectively create for antitrust cases the type of buffer
zone created in defamation cases by the actual malice rule. The
New York Times deterrence structure is appropriate, perhaps indis-
pensible, in fora where uninhibited debate is the norm, such as
in the media campaign in Noerr or the informational advertise-
ments at issue in New York Times itself. Lawsuits, however, are not
such a forum. As interpreted in the litigation context in Profes-
sional Real Estate Investors, Noerrimmunity in the litigation context
encourages plaintiffs to bring suits by making it less likely that
they will be successfully sued for violating the antitrust laws by
filing their original action.4 s2 Two questions are immediately ap-
parent: does Noerr immunity actually create a buffer zone and, if
so, is such immunity desirable?

The answer to the first question must take account of the sanc-
tions available to courts to deter litigants from bringing meritless
claims or from bringing claims for an improper purpose. Poten-
tial plaintiffs must already contend with the risk of sanctions for
Rule 11 violations and the possibility of malicious prosecution
and abuse of process torts. Why a litigant who is not deterred by
the prospect of these sanctions would be deterred by potential
antitrust liability is not apparent. Rule 11 sanctions are presuma-
bly far more common than successful antitrust counterclaims.
Even though the malicious prosecution and abuse of process
torts do not provide for treble damages and attorneys fees, they
may support punitive damage awards, which may be a more effec-

480. 376 U.S. at 270. Whether it is fair to let the loss lie on the plaintiff is another
question, especially because the benefits of the New York Times rule-less inhibited report-
ing and thus more robust debate-accrue to the public at large while the costs are borne
solely by plaintiffs who have been libeled but cannot show actual malice. One could imag-
ine alternative ways of achieving the benefits of the rule while dispersing the costs more
fairly, such as free defamation insurance for the media funded by a tax on newspapers
and television. There are of course obvious problems in administering such a program,
especially if it were to be attempted by the courts. For a provocative discussion of these
issues, see Schauer, supra note 479.

481. Professional Real Estate Investors, 113 S. Ct. at 1933 (Stevens, J., concurring).
482. This lessens the potential costs of non-antitrust litigation by increasing the dis-

count (a function of the likelihood that a given cost will be incurred) applied to an anti-
trust counterclaim.

394 [Vol. 17



Antitrust Immunity

tive deterrent. And, while there may be a due process cap on how
many times a punitive damage award may exceed compensatory
damages, it is greater than three.4" 3 In light of these factors, it is
hard to see why a rational plaintiff would base a litigation deci-
sion on Noerr immunity, yet only rational plaintiffs could do the
type of cost-benefit calculation thatJustice Stevens's concurrence
seems to ennvision. It seems highly unlikely that the Noerr doc-
trine preserves litigation as an option in any but a trivial number
of cases.

Even if an intelligible distinction could be drawn between anti-
trust and other types of sanctions for filing lawsuits, however, it is
not at all clear that it makes sense to do so. As noted above, and
as Justice Stevens aptly pointed out in Professional Real Estate Inves-
tors, litigation can serve as the means of violating the antitrust
laws.484 Such litigation should be deterred, just as libel should be
deterred. This fact, combined with the (at best) dubious status of
courts and agencies as fora for First Amendment activity, strongly
suggests that there is no interest compelling the adoption of
speech-protective rules in the litigation context that is similar to
the interest in uninhibited debate that supported the actual mal-
ice rule in New York Times. Debate in courts and agencies is, must
be, and should be constrained by the characteristics of those
fora.

This conclusion calls into question the Professional Real Estate
Investors holding that objectively reasonable lawsuits are always
immune from antitrust liability under Noerr. As Justice Stevens'
concurrence noted, quoting Judge Posner's well-reasoned opin-
ion in Grip-Pak, Inc. v. Illinois Tool Works, Inc.,485

[tihe existence of a tort of abuse of process shows that it has
long been thought that litigation could be used for improper
purposes even when there is probable cause for the litigation;
and if the improper purpose is to use litigation as a tool for
suppressing competition in its antitrust sense.., it becomes a
matter of antitrust concern.486

It is telling that the majority andJustice Stevens's concurrence
in Professional Real Estate Investors rely on two different common

483. See, e.g., TXO Prod. Corp. v. Alliance Resources Corp., 113 S. Ct. 2711 (1993) (sus-
taining $10 million punitive damage award based on $19,000 compensatory damage
award).

484. See Professional Real Estate Investors, 113 S. Ct. at 1933; see also supra notes 341-359
and accompanying text.

485. 694 F.2d 466, 472 (7th Cir. 1982).
486. Id. (citation omitted).
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law torts to support their analysis. The majority refers to the mali-
cious prosecution tort, which is committed by filing a claim.with-
out probable cause.48 7 By contrast, the concurrence refers to the
abuse of process tort, which is committed by filing a claim (meri-
torious or not) to obtain an advantage collateral to the proceed-
ings.4"' Of the two analogies, the abuse of process tort best seems
to fit the description of Noerr immunity that emerged from Cali-
fornia Motor Transport. The Court there invoked the First Amend-
ment, but held that immunity did not extend to situations in
which speech was "used as an integral part of conduct which vio-
lates a valid statute."489 The Court did not create an exception
for "speech" that was unsupported by probable cause. Rather, its
language implied, and its citation to Gibboney confirmed, that the
First Amendment right it was invoking would not protect a
course of conduct in which speech activity was an incidental part,
which is essentially the position reached by the abuse of process
tort if one considers a lawsuit to be speech.49 °

487. Professional Real Estate Investors, 113 S. Ct. at 1929.
488. Id. at 1933.
489. Caifornia Motor Transport, 404 U.S. at 514.
490. California Motor Transport described the "sham" exception as applicable to litigants

who "instituted... proceedings and actions.. . with or without probable cause and
regardless of the merits of the cases." 404 U.S. at 512. It is ironic that the Professional Real
Estate Investors Court cited this very language with approval in holding that a suit brought
with probable cause could not serve as the basis for antitrust liability. See 113 S. Ct. at
1926. The distinction described in Gibboney, and tracked through First Amendment cases
such as O'Brien, provides a foundation for the Court's decision in FTC v. Superior Court
Trial Lawyers Ass'n, 493 U.S. 411 (1990), a case in which a group of trial lawyers agreed
not to represent indigent criminal defendants in an effort to force the local government
to raise the hourly fees they would be paid for such cases. The Court sustained a finding
that the lawyers had violated the antitrust laws on the ground that the alleged speech
activity involved, boycotting and picketing, was the means by which the restraint of trade
was imposed, not petitioning activity designed to secure the imposition of a restraint. Id.
at 428. The antitrust laws could validly regulate the restraint itself, regardless whether the
form it took could nominally be deemed speech.

Professor Elhauge wrongly criticized the Trial Lawyers Court on the ground that the
distinction between speech as a direct restraint and speech seeking a restraint could not
support the result in Noerr, in which the publicity campaign was alleged to have interfered
with the truckers' relationships with some of their customers. Elhauge, Interest Group The-
ory, supra note 207 at 1188. Professor Elhauge makes much too much of this allegation in
Noerr. The only way the railroads' media campaign could have impaired the truckers'
relations with their customers would have been by persuading the customers that non-
truck options, such as railroads, were better than trucks. That is simply competition. At
least outside the area of incitement to civil disorder, the First Amendment would cut
strongly against any sort of liability based on the theory that a group of people had been
persuaded by some sort of speech. See Boos v. Barry, 485 U.S. 312 (1988) (reaction to
speech could not count as "secondary effect" under time, place, and manner doctrine).
Even apart from these points, Justice Stevens' distinction between Noerrand Trial Lawyers
was correct. The harm in Noerr, both the veto of pro-trucking legislation and the supposed
disturbance of the truckers' relationship with their customers, depended on reactions of
third parties to the media campaign, and thus on the effect of the speech on third parties.
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If it is correct that petitioning immunity can rest only in the
First Amendment, then the grant of immunity in Real Estate Inves-
tors seems too broad. When courts and regulatory agencies are at
issue, the First Amendment has no meaningful role to play be-
cause those fora are not devoted to the airing of disputes and
redressing of grievances (except those brought in accordance
with court and agency procedures). Courts are instrumentally de-
voted to ascertaining the facts and applying the law to them. That
mission requires that courts and agencies in adjudicative pro-
ceedings be given near-plenary authority to control the speech
that takes place in the fora, subject to review (for the most part)
only for errors affecting the substantive rights of the parties.
In those situations it makes no sense to invoke the First
Amendment.

As with state action immunity, Professor Elhauge has recently
taken the lead in analyzing the scope and basis of antitrust peti-
tioning immunity.49' Building on the process-based model of fi-
nancial interest and government accountability he developed in
the state action context,492 Elhauge has attempted to harmonize
the Supreme Court's petitioning immunity cases. Professor
Elhauge recognizes that the First Amendment informs the scope
of petitioning immunity, but he contends that "[a]ntitrust immu-
nity extends beyond First Amendment protections because the
competitive process guarantees of antitrust are fundamentally in-
applicable to disinterested accountable governmental processes
of decisionmaking."493

Our disagreements with Professor Elhauge's process-based ap-
proach were explained at some length in the previous Section. It
suffices to reiterate that public actors are not as accountable as
his theory must presume to achieve its goals, and private actors
are not as suspect. Three points are worth mentioning here, how-
ever. First, as discussed above, petitioning, especially in the litiga-
tion or agency adjudication contexts, may have dramatically
anticompetitive consequences, which are not confined to in-
stances in which the government has a financial interest or lacks

In Trial Lawyers, by contrast, the restraint was present regardless of the reaction to the
speech, or indeed regardless of what type of speech was used. Trial Lawyers was thus no
more a First Amendment case than was Gibboney, which is to say it was not a case for Noerr
immunity.

491. Elhauge, Petitioning Immunity, supra note 178.
492. Elhauge, Antitrust Process, supra note 99, at 672.
493. Elhauge, Petitioning Immunity, supra note 178, at 1195, 1250.
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accountability.494 Antitrust law is-and properly should be-con-
cerned with precisely the sorts of actions that petitioning immu-
nity protects because antitrust law is concerned with economic
effects on consumers, not the identity of anticompetitive actors.

Second, it makes no sense to distinguish between subjectively
profit-motivated and non-profit-motivated actors for purposes of
petitioning immunity, even assuming that the public choice cri-
tique of legislative behavior discussed above had no validity at all.
The Court has repeatedly disavowed reliance on profit motiva-
tion as a rule of decision in the First Amendment context. In-
deed, the Court summarily dismissed the argument in New York
Times, holding "[t] hat the Times was paid for publishing the ad-
vertisement is as immaterial in this connection as is the fact that
newspapers and books are sold."495 It is useful to remember in
this connection that the Court has held that direct payments to
legislators, in the form of campaign contributions of various
types, may be speech.496 Yet in such a case, there can be no ques-
tion that both the petitioners and the government are "finan-
cially interested." Do the petitioners therefore pay treble
damages? The answer has to be "no" under the First Amend-
ment, and it is "no" even though both the petitioners and the
municipality are financially interested.497

Nor does Professor Elhauge's construct of the "objectively" dis-
interested actor help matters. The problem is that, as noted
above, Professor Elhauge's construct includes the entire govern-
ment. But, as he rightly notes, the scope of petitioning immunity
varies depending on the forum in which the petitioning takes
place. For example, Professor Elhauge concedes that "[a] ntitrust
immunity is narrower in the adjudicative process." 498 But his the-

494. See supra section III.A.
495. New York Times Co. v. Sullivan, 376 U.S. 254, 266 (1964).
496. Buckley v. Valeo, 424 U.S. 1 (1976) (holding that the Federal Election Campaign

Act's expenditure restriction violated the First Amendment). In fairness to Professor
Elhauge's theory, one must admit that Buckley is an odd decision. It would be hard to
improve on Anthony Lewis's report of Professor Freund's reaction to the case: "They say
that money talks. We thought that was the problem, not the solution." Anthony Lewis, In
Memoriam: Paul A. Freund, 106 HARv. L. RFV. 16, 17 (1992).

497. Suppose in Noerr the governor of Pennsylvania owned stock in the railroads that
were running advertisements urging him to sign legislation that would hurt the truckers.
Even if he did, and even if both he and the railroads got richer because of his action, it is
inconceivable that the railroads could be held liable for treble damages if all they did was
publically call for the governor to sign the legislation. This conclusion would not change
one bit if we knew to a certainty that the governor's decision would not cost him a single
vote at the next election. Yet in that circumstance, he could hardly be called accountable,
and he would by definition be interested in the restraint he imposed.

498. Elhauge, Interest Group Theomy, supra note 207, at 1226.
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ory offers no way to explain this narrower scope of immunity be-
cause judges under his theory are just as accountable as
legislators.499 If they are just as accountable, how can immunity
for actions before judges be narrower? First Amendment theory
can provide the necessary explanation, as has been demonstrated
above, but notions of accountability and context cannot.

3. Recommendations

The petitioning immunity doctrine must be reformed along
First Amendment lines. The Court's efforts to avoid creating a
constitutional issue have prevented it from undertaking a serious
analysis of the First Amendment principles it implicitly admits
are at work in the petitioning immunity cases. The Court should
openly apply the principles established in the public forum cases
to distinguish among the range of petitioning activities that
might come before it. As mentioned above, this should result in a
continuum running from full First Amendment protection for
Noerr-style publicity campaigns to minimal protection, in the
form of a right of access and no more, in the litigation context.

As with the state action cases, the Court should fully apply an-
titrust laws a free hand where the conduct at issue does not re-
ceive First Amendment protection. This does not mean, as the
Court has implied on many occasions, that the antitrust laws will
be used to regulate the scope of the right to petition, any more
than the antitrust laws would have been used to enforce the
nondelegation principles applied in Ticor. Instead, the approach
suggested here works from the premise that the antitrust laws
apply to all conduct that would violate their terms, except in
cases where such conduct is protected by an interest superior to
those of antitrust law, such as the First Amendment. Where no
such protection exists, there is no reason not to apply the anti-
trust laws.

499. Id. at 1197 n. 112 ("An actor is politically accountable in the special sense I mean
if his or her authority can be traced to an election or some chain of appointment starting
with elected officials. The accountability can be retrogressive rather than ongoing (it em-
braces judges with life tenure who were initially appointed by elected officials). .. ").
This broad, formal definition of accountability is necessary to Professor Elhauge's theory
because, as noted above, the theory is a restatement of the state action-private action
distinction. The theory cannot explain distinctions among state actors, however. For that
the forum-based analysis in the text is required.
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CONCLUSION

The antitrust immunity doctrines, both for state action and for
petitioning, exist because in a democracy there must be room for
a dialogue between the governors and the governed. That dia-
logue often involves parties seeking anticompetitive results, using
anticompetitive means, or both. All this conduct is of potential
concern to the antitrust laws, which exist to protect consumers
from the adverse effects of restraints on competition. The anti-
trust laws themselves have no preference for or against petition-
ing or state action. Those laws are concerned only with
protecting consumers and competition. The antitrust laws apply
to problems involving restraints on competition unless they are
preempted by a superior rule of law. Both federalism and the
First Amendment are such rules and, in some circumstances,
both federalism and the First Amendment will stay the hand of
the antitrust laws to further other, superior interests.

To ascertain the scope of antitrust immunity, courts must look
to the substantive law governing federalism and the First Amend-
ment. For if valid federalism or First Amendment concerns apply
in a case, the antitrust laws will not. By the same token, if such
concerns are not applicable in a given case, the antitrust laws
either will or will not apply based solely on the merits of the anti-
trust claims asserted. The search for a preference in the antitrust
laws for a residual grant of power to courts to implement public
choice theories of legislation, or for a preference for nonprofit
decisionmaking over profit-motivated decisionmaking, will ulti-
mately fail because the antitrust laws simply will not bear the
weight ascribed to them by such theories.
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