THE INDETERMINACY OF HISTORICAL
EVIDENCE

SuzANNA SHERRY#

I view my task in this Article to be proving that history is inde-
terminate. The rest of the Articles from this Panel may discuss
what to do about the indeterminacy. I would like to put aside the
normative questions and a number of empirical questions, in-
cluding the question that Larry Alexander raised last night about
whose intent we are examining. Rather, I would like to attempt
an historical or originalist analysis of some interesting and con-
troversial contemporary constitutional questions.

There is a recent case that raises quite a few of these controver-
sial questions. The case is Rosenberger v. Rector of the University of
Virginia,' in which a religious student organization challenged
the University of Virginia’s refusal to provide the organization’s
newspaper with the financial support that the university offers
other nonreligious student publications.? The University of Vir-
ginia’s original defense, which it subsequently abandoned, was
that the Establishment Clause prohibits a state university from
funding any religious publication.® This case raises interesting
questions about freedom of speech, the Establishment Clause,
and other constitutional provisions.

Imagine that you were clerking last Term for a Supreme Court
Justice who happens to be a very strict originalist. The Justice in-
structs you to research how the Framers would have answered the
various questions raised by Rosenberger. Because you are not a pro-
fessional historian and have limited time, you decide to examine
the conclusions of scholars who have carefully studied the
history.

First, the case raises a question of jurisdiction. Because the
University of Virginia is a state entity, the Eleventh Amendment
may prohibit this suit. The Eleventh Amendment states, “The Ju-
dicial power of the United States shall not be construed to ex-
tend to any suit in law or equity, commenced or prosecuted
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against one of the United States by Citizens of another State, or
by Citizens or Subjects of any Foreign State.” The text of the Elev-
enth Amendment does not mention suits commenced against a
State by a citizen of that State. Does the Eleventh Amendment
bar the students’ action because the students are citizens of the
Commonwealth of Virginia? The historical authorities provide an
equivocal response.

Two scholars who have conducted careful historical research
have reached contradictory conclusions. Calvin Massey has con-
cluded that the State should be immune from suit.* William
Fletcher, however, has concluded that the State should not be
immune.® They are only two of most prominent scholars who
have studied the Eleventh Amendment question. Other scholars
are also divided in their opinions.®

Assuming, in the absence of conclusive historical evidence,
that the Eleventh Amendment does not bar the suit, you must
reexamine a previously settled question in light of the Framers’
intent. This question is whether the First Amendment applies to
the States. As a matter of original intent, does the Fourteenth
Amendment incorporate the Bill of Rights?

Returning to the library, you find that scholars are again in
conflict. On the basis of a careful examination of the historical
sources, Michael Kent Curtis has concluded that the Fourteenth
Amendment was intended to incorporate most of the first ten
amendments.” Another respected scholar, Charles Fairman,
reached the opposite conclusion after examining some of the
same historical sources considered by Curtis.®
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Because the historical evidence on incorporation is not help-
ful, you begin to examine the substantive issues. One of the sub-
stantive issues that the University of Virginia has dropped is the
Establishment Clause question. Does the Establishment Clause
prohibit the University of Virginia from funding a religious stu-
dent organization?

This question raises two distinct issues. The first issue is
whether a State may aid religion if it does not discriminate
among religions. A number of scholars interpret the Establish-
ment Clause to prohibit only discriminatory aid to particular reli-
gions.® Does this interpretation, known as nonpreferentialism,
reflect the intent of the Framers?

Another search through the library yields the same equivocal
answer. Robert Cord supports nonpreferentialism, arguing that
the Framers intended to prohibit only government discrimina-
tion among religions.® Douglas Laycock, however, has argued
that the Framers intended to prohibit aid to religion generally.*!
Attempting to define “aid to religion” would make this issue even
more complicated.

The second aspect of the Establishment Clause question is the
issue of coercion. Scholars dispute whether the Establishment
Clause forbids government aid to religion that is not used to co-
erce anyone into subscribing to a particular religion, attending
particular religious services, or aiding religion in any way.
Michael McConnell has argued that coercion is a necessary ele-
ment; there is no violation of the Establishment Clause unless
someone is subject to government coercion.'? Douglas Laycock,
however, has argued that coercion is not a necessary element;
government aid to religion may violate the Establishment Clause
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even if it involves no coercion.!® Again, these two scholars have
reached opposite conclusions based on careful historical analysis,
often of the same historical evidence.

Finally, the students may argue that they have an unenumer-
ated fundamental right to the University funding. This claim im-
plicates the Ninth Amendment, but differing interpretations of
the Ninth Amendment provide another example of the difficulty
in determining original intent. The Ninth Amendment says,
“The enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage others retained by the peo-
ple.” Although speakers have mentioned this provision several
times in preceding Panels, none of the panelists has examined its
original meaning. However, a number of articles address this
question. In fact, both Tom McAffee and I have written in the
area, and we disagree completely. Tom McAffee has argued that
the Ninth Amendment does not create any judicially enforceable
unenumerated rights.'* I have suggested, relying upon much of
the same historical evidence considered by Professor McAffee,
that the Framers did intend to protect judicially enforceable
unenumerated rights under the Ninth Amendment.!®

Even this brief analysis of just this one case thus demonstrates
the 'indeterminacy of original intent. For each issue examined,
careful historical analysis of the same evidence may yield oppo-
site conclusions. Unfortunately for proponents of originalism,
there are similar disputes about any issue worth taking to the
Supreme Court, including affirmative action, privacy, and crimi-
nal procedure. Indeed, similar disputes exist over almost any
constitutional issue.

Yesterday, Raoul Berger mentioned one question about which
there seems to be very little debate. He suggested that the Four-
teenth Amendment was not intended to address voting.
Although some of today’s earlier panelists might dissent, there
appears to be a general consensus on this question. One reason
for this consensus is that the historical evidence includes the Fif-
teenth Amendment, which directly addresses voting. The Fif-
teenth Amendment remedies the omission of voting from the
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express terms of the Fourteenth Amendment and thus makes
moot the question whether the Fourteenth Amendment applies
to voting.® The problem with originalism is that it cannot resolve
an active controversy; it provides answers only where original in-
tent has become irrelevant to the resolution of the question.

I offer in closing one final point. You may have noticed that all
of the scholars that I have mentioned this morning are either law
professors or political scientists. Why have I not discussed any
professional historians who do not teach in law schools? The an-
swer is that professional historians do not attempt to answer the
questions which I have raised, because they recognize that history
is indeterminate. Perhaps we should follow their wise example.
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