A NATIONAL STRATEGY AGAINST CRIME

RICHARD K. WILLARD’

With the end of the Cold War, perhaps the greatest threats
facing our country today are the problems of crime and violence
that have destroyed so many of our communities and threaten
every segment of our country. Although crime rates fluctuate
somewhat from year to year, the total crime rate in this country
today is about as high as it ever has been in the country’s
history, and higher than that of any other industrialized
democracy in the Western world." In 1995, Americans were
victimized by more than 42 million crimes, including 11 million
violent crimes.” The cost of violent crime is over $400 billion a
year.’ Twenty-five percent of respondents in 1996 polls thought
that violent crime was the most important issue facing our
country today, compared with five percent in 1981."

These statistics do not capture the full impact of crime in our
society today—homes and neighborhoods that will never
recover, the pervasive fear that affects so many people in this
country, and families whose hopes and dreams for their
children have been wiped out. While crime affects everyone, its
impact is most severe on people who are least able to protect
themselves in our society: the poor, the elderly, the young, and
those who live in our inner cities.
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No decent society should tolerate the level of crime we have
in our country today. It is heartbreaking that the problem is
getting worse, especially among our young people. Last year,
while overall crime rates fell slightly, the number of teenagers
arrested for violent crime increased by 7%.° Over the past
decade, juvenile crime arrests have increased by about 60%.°
Juvenile offenders are increasingly vicious and predatory,
engaging in unprecedented levels of gang violence and
senseless shootings and hate crimes. Population trends predict
that the teenage population will grow more rapidly than the rest
of the population over the next ten or fifteen years, creating
what some commentators have called a2 “ticking time bomb” that
will explode into a nightmare of violent crime unlike anything
our country has seen ever before.

1. THE FEDERAL SOLUTION: A NATIONAL STRATEGY, WITH
LocAL ENFORCEMENT

The levels of violence are so unprecedented and destructive
that the only solution is a national strategy to deal with crime. In
our country, almost everything else that is important is a federal
respon51b111ty The federal govemment controls the means for
fixing smog in Los Angeles.’ The federal government tells small
employers how many hours their employees can work before the
employer must pay them overtime,” and it determmes the
minimum wage such employers must pay.” It regulates
workplace safety everywhere, under the Occupational Safety and
Health Act.” It tells everyone what rights disabled people have
in our country.” Indeed, almost no limits have been placed on
the ability of federal power to regulate our society.
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In the criminal area, we also have federalized many aspects.
For example, the Bill of Rights in the federal Constitution has
been applied to the States through the incorporation doctrine,
thereby forcing the States to conform to federal standards.”
Federal habeas corpus review means that any state criminal
proceeding is subject to the review of federal judges." A federal
district judge can overturn a decision of a state supreme court
whenever the judge feels like it. Federal judges are also
supervising state prisons, telling them how to operate.” And we
have federal gun-control laws.” Therefore, it is too late in the
day to say that crime is a local problem that the federal
government should just ignore and leave to the States.
Conservatives have a credibility problem with the country
precisely because they rely on a government structure argument
that is inconsistent with current practice.

Liberals have regulated at the state and federal levels
whenever they have held enough political power. Yet when
conservatives want to accomplish something, they are paralyzed
by internal doubts and indecision about which level of
government is the proper one for the task at hand. In
determining an allocation of responsibilities, the answer must
rest on a practical analysis of the way our government and
society function today. Unfortunately, even the Supreme Court
has been unable to explicate a principle that would determine
whether a particular function should be handled at the federal,
state or local levels.”

The problem of crime and violence has become so severe that
it threatens our national character. We cannot employ an
agnostic approach to its solution. Obviously, a great deal of
crime crosses state lines. Many criminals move from jurisdiction
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to jurisdiction. Ours is a very mobile society, and therefore
certain problems must be addressed on a national level.
Furthermore, our federal government is so involved in how our
society is operated that it is very difficult to conceive of an
effective response to crime that operates purely at the state and
local levels.

The solution is not to federalize crimes that are currently
punished by the States. In fact, we have gone too far in creating
federal offenses unnecessarily, thereby creating a large new
bureaucracy to enforce a large number of new criminal laws at
the federal level. The answer does lie, however, in a national
strategy to deal with crime, directed from the federal level. The
federal government must provide the leadership, while, as a
practical matter, most of the enforcement will have to occur at
the state and local levels.

To implement a national strategy, careful analysis is required
to determine what federal legislation is necessary, to what extent
the federal government should encourage or mandate activity at
the state level, and how the strategy should be executed at the
state level. Each topic must be studied independently to
ascertain the most effective approach in each area. This
proposal does not endorse the creation of a federal police force,
as such, to take over law-enforcement responsibilities currently
exercised by state and local governments. However, suddenly to
draw the line on States’ rights in the area of crime, when States’
rights have been completely obliterated in every other area,
seems a bit strange, because crime affects people in a very
serious and fundamental way.

Addressing the problem of government structure, while
leaving the moral fabric of our society unprotected, is simply
unsatisfactory. The root cause of crime is moral poverty, not
economic poverty. Moral poverty is caused by an innate capacity
for human evil that no government, federal or state, can ever
completely eliminate. However, the government has made this
problem worse through welfare spending, harmful tax
incentives, and the deterioration of the public schools. Since the
Great Depression, we have passed many new welfare programs.
Lyndon Johnson advocated the War on Poverty in 1965, and
since then we have spent trillions of dollars on welfare programs
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while crime rates have skyrocketed.” This increase has not
occurred because of a lack of government spending for welfare.
Rather, it has occurred because of a deterioration of traditional
morality and family values, a deterioration caused partly by the
welfare programs themselves.

One example of this deterioration is that the rate of
illegitimacy has approximately tripled, to 30%, since the War on
Poverty began.” In some inner-city communities, the out-of-
wedlock birthrate approaches 80%.* Social scientists believe
that the most powerful factors in producing crime among youth
are a breakdown of morality, a father who is never present in
the home, the absence of religious affiliation, and drug and
alcohol abuse. Indeed, crime itself is criminogenic. A very high
correlation exists between children who were abused as children
or have criminal parents and those who go on to become
criminals themselves.”

How can these problems be addressed? Keeping in mind the
root causes of crime, five recommendations follow: (1) welfare
reform to reduce incentives for illegitimacy and indolence; (2)
tax reform to reduce penalties for marriage and support of
children; (3) school choice; (4) promoting adoption and
boarding schools for children who now live in dysfunctional
families; and (5) holding the media accountable for glamorizing
violence, drugs, and sexual immorality. For each of these
recommendations, government funding should be available
equally to religious institutions performing educational and
welfare functions. Religious institutions often provide the most
effective way of dealing with the social problems that produce
crime.

II. MORE EFFECTIVE LAW ENFORCEMENT

Given the severity of the current crisis, we cannot address
merely the root causes of crime. We also need more effective law
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enforcement. As a practical matter, this needs to occur at the
state and local levels. Policing can be most effective at the local
level, although no constitutional principle so requires. Despite
the efforts of the American Civil Liberties Union (ACLU) to
provide constitutional status to activities such as panhandling
and loitering, the success of some police in going after public-
order offenses as a way of promoting more aggressive
community policing is encouraging. For example, in New York,
aggressive enforcement of the law against public-order offenses
has increased.” It has been surprisingly effective in reducing
more serious crimes as well, because people who commit public-
order offenses also commit more serious offenses. For example,
many subway turnstile jumpers are wanted on arrest warrants for
more serious crimes.

The federal government can encourage more effective
policing by creating programs to encourage young people to
make law enforcement a career. The ROTGCsstyle police corps
proposal and the troops-to-cops proposal are two ways in which
the federal government can encourage talented young people
to go into a law-enforcement career.

What about gun control, a favorite liberal panacea? Very few
criminals go to a licensed gun dealer to buy their firearms. The
Brady Law™ supposedly has stopped 40,000 people from buying
firearms who otherwise would be eligible.” However, half a
million firearms are stolen every year.” By definition, when a
firearm is stolen, that firearm goes into the hands of a criminal.
Therefore, rather than thinking up new restrictions on licensed
firearms dealers, we should crack down very aggressively on
firearms theft and other violations of existing firearms laws.

There has been a lack of accountability with federal police
agencies. We should centralize federal police authority in a
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limited number of organizations responsible to the Attorney
General and thereby enhance their accountability. However, we
should keep in mind that the victimization caused by crime and
criminals is 2 much greater threat to America than any problems
caused by agents of our law-enforcement establishment. It is
simply irrational for people to be so concerned about occasional
police excesses—and there have been some excesses—when
over 42 million crimes are committed in America every year.”

III. REFORM OF TRIALS AND PUNISHMENT

A few other reforms are necessary as part of our national
strategy to address crime. We need to reform the criminal trial
process by instituting jury reform, eliminating the exclusionary
rule, and recognizing victim rights in the trial process. In this
manner we can ensure that criminal trials are no longer a game
or a sporting contest, but instead are a search for the truth.

We also need to address the gap between crime and
punishment. The weakest link in our criminal justice system
today is the lack of adequate prison capacity. We arrest
criminals, prosecute them, convict them—and then we turn
them loose, repeatedly. The amount of time served for serious
crimes is shockingly short. We need to lengthen greatly the
sentences imposed on violent criminals, particularly repeat
offenders, in order to incapacitate people who commit these
offenses.

Doing so will, of course, require more prisons. The federal
government should play a role in making more prison capacity
available, in reducing the interference of federal courts with the
management of prisons, and also in discouraging frivolous
prisoner lawsuits, which are a constant drain on the attentions
of the federal judiciary.

The Supreme Court just decided a case in which the Clinton
Administration had taken the side of prisoners arguing that law
libraries should allow even the most dangerous prisoners open
access to legal materials, with full-time librarians and bilingual
assistants to assist the prisoners with their lawsuits.” The Court

27. See BOJS 1995, supra note 2, at 230 tbl.3.1 (reporting 42,359,370 victimizations in
1995, not including murder); id. at 337 tbl.3.114 (reporting 23,305 murders and
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correctly decided that these programs are not necessary.”

Prisons should not be inhumane. Prisons should be well-
managed and prisoners should be protected from each other.
On the other hand, there should not be frills in prisons.
Prisoners should not be able to engage in unhealthy or
undesirable conduct. They should spend their time working in
real jobs to reduce the cost of confinement to society instead of
watching violent movies or television, reading pornography,
joining gangs or hate groups, or working out in prison weight
rooms.

After all, well over half of all violent crimes are committed
with no weapon other than brute force.” The system is working
against itself when it sends violent criminals to prison where
they can work out in weight rooms and enhance their ability to
use that brute force to victimize innocent citizens.

IV. JUVENILE CRIME

Our juvenile justice system must be completely overhauled.
We need to eliminate the presumption that juvenile criminals
are misguided youths who just need a little bit of straightening
out to make everything right. They are hardened, vicious,
predatory criminals, and they simply need to be locked up and
kept away from law-abiding members of society.” They should
not be released automatically when they turn twenty-one. They
should be kept in prison as long as it takes to protect society.

There are undoubtedly some young, troubled offenders who
can perhaps be straightened out through old-fashioned reform
schools or other similar approaches. Unfortunately, many are
hardened criminals by the time they reach the age of fifteen or
sixteen. We are simply deluding ourselves by thinking that they
can be recycled through the juvenile justice system in a few years
and not later become hardened criminals.

One of the problems with the three-strikes approach to crime

provide unrestricted access to library materials even to dangerous prisoners otherwise
keptin lockup).
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the courts, and does not guarantee any particular methodology by which to pursue that
access).
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is that we really do not lock up the serious criminals untl after
they are much too old. The peak crime-committing years are
fifteen to twenty-five. However, under a three-strikes proposal,
people are not incarcerated until they are twenty-five or thirty
years old. We need to find a way to take the hardened criminals
when they are fifteen and to lock them up at least for their peak
crime-committing years.

V. DRUGS AND CRIME

Finally, a word about drugs and crime. A drug problem is not
inevitable. Great progress was made in our society during the
decade of the 1980s. Drug use was reduced by more than 50%.%
However, we are in danger now of seeing that success evaporate.
Drug use among high school students has rebounded sharply
since 1992, when Bill Clinton was elected president. Bill
Clinton’s drug policies have been a disaster since he first took
office and decided to make room for more political appointees
on the White House staff by eliminating more than 80% of the
staff of the drug policy office.” Senate Judiciary Committee
reports have pointed out the shortfalls in drug enforcement and
interdiction in the Clinton Administration.”® Additional drug
treatment capacity has not been added, despite the massive
increases in federal funding.”

Some commentators, including William F. Buckley and the
ACLU, have argued that we should declare the war on drugs a
failure and legalize drugs.” This is simply not the answer, for
five reasons. First, because public sentiment is overwhelmingly
opposed to drug legalization,” it is not politically feasible.
Saying that we cannot do anything about our crime problem
until we first legalize drugs is simply an excuse not to take
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effective action.

Second, legalizing drugs is not practical. No system of drug
legalization can adequately deal with the problems of teenage
drug use, drug advertising, and drug impurity.” It simply is not
feasible to envision a state in which drugs can be legally traded.

Third, our society does not do a very good job of legalizing
conduct without legitimizing it. Once conduct is recognized as
being legal, there is a push not only to legalize it but also to say
that it is good and to protect it against discrimination. The
history of homosexuality in the United States fits this model. For
example, the ACLU thinks that private employers should not be
able to test their employees for drugs, even though the testing is
purely private and not enforced by the government.” If we were
to legalize drugs, our society inevitably would legitimize drug
use rather than ostracize it.

Fourth, legalization would lead to an enormous increase in
the level of drug use beyond what we have now, with
unacceptable attendant costs: lives and families ruined, child
abuse, crime, and a whole generation destroyed.”

Finally, crime would not be reduced by drug legalization.”
People who are going to prison today on drug offenses are not
drug users, they are drug traffickers. They are not otherwise law-
abiding citizens who just happen to have a sideline that is illegal.
The people who are in prison for drug trafficking are the same
people who father illegitimate children, engage in domestic
violence, possess firearms illegally, and commit all kinds of petty
and serious crimes. In essence, they are unable to control their
own conduct and indifferent to the interests of others. If drugs
are legalized, these people will find a way to continue to engage
in illegal conduct and victimize society; therefore, there will not
be a reduction in the level of crime.

The fundamental challenge of our national policy with regard
to drugs is to overcome our ambivalence about drug use. We
must reduce the demand for drugs by preventing young people
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drug testing in the workplace .. . is a terrible idea that would be ineffective as well as an
infringement on rights of privacy”).

41. SeeOlson, supranote 38; see also Loken, supra note 39, at 682-83.
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from using drugs and compelling those who do use drugs to
stop. In that regard, we should institute drug testing of welfare
recipients and other governmentbenefit recipients who use
their government benefits to subsidize this unhealthy and
disabling practice. Treatment programs should be held
accountable for their results. We especially should encourage
faith-based programs, such as the Teen Challenge program in
San Antonio, which often produce the best results at the lowest
possible costs.” Moreover, we need to restore a level of moral
leadership to the White House on this issue.

VI. CONCLUSION

Random violent crime is epidemic in our society today,” and
it is simply not acceptable for us to say that principles of
federalism require us to leave this problem for the States to
resolve. Crime is a crisis affecting the quality of life for every
part of our society. The only solution is a national crusade
against it.
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