THE POLITICAL FUNCTION OF
ORIGINALIST AMBIGUITY
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The prescribed topic for this Panel, “Alternatives to Original-
ism,” is far less meaningful than it appears, and it is also more
than a bit slanted. My principal aim is to explain why. In doing
so, I also hope to make some points about originalism and the
debate surrounding it.

Briefly stated, my thesis is that defenses of originalism, with
rare exceptions, leave its nature mushy and confused, and the
mush and confusion almost inevitably spill into the subject of “al-
ternatives to originalism.” Clarification is undoubtedly possible,
but the necessary conceptualism would serve no useful purpose.
Originalism has dominated too many agendas for too long. We
should move on to more fruitful topics.

The immediate difficulty with the topic “alternatives to
originalism” is that, in order to talk about it, one must first as-
sume or develop answers to two related questions, which are far
more complex than often is appreciated. First, what is original-
ism? Second, for what purpose are alternatives to originalism
wanted?

About the first question—What is originalism?—I have noth-
ing to say that has not been said more fully by others. Clearly,
diverse views claim the label. The more robust maintain that con-
stitutional questions should be answered in the way that the
Framers or ratifiers would have answered them.! More relaxed
variants insist only that original intention or understanding
should be consulted to identify a constitutional value, which then
can be applied in ways that might not have been foreseen by, or
might even have astonished, the Framers or ratifiers.? Similarly,
the more robust versions of originalism would pay no heed to
precedent—or at least to nonoriginalist precedent®—whereas
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more moderate versions would accept the claims of precedent in
some cases.*

I claim no competence to judge which of the competitors most
deserves the title of “originalism” and would wish to avoid the
question altogether. Yet it seems impossible to discover what
would count as an alternative to originalism without knowing
what originalism is.

The reason, simply, is that most views—my own included—as-
sume that original understanding and purposes are relevant to
constitutional interpretation. Differences emerge only over how,
and how weightily, these considerations enter the interpretive
matrix. For example, I once defended a theory of constitutional
interpretation that acknowledges a significant role for original
understanding, but also gives weight to considerations of consti-
tutional structure, precedent, and the changing needs, values,
and expectations of changed times.? Precedent and arguments of
prudence and morality could be accommodated with attention
to original understanding, I argued, by trading on the familiar
fact that original understandings and purposes can be described
in various ways.® This being so, the appropriate description of
original understandings and purposes (for purposes of constitu-
tional interpretation) may vary over time in response to evolving
lines of precedent, changed circumstances, altered social under-
standings, and considerations of normative desirability.” A view
such as this stands as a stark alternative to some versions of
originalism, but is rather close to several others that have claimed
the designation.®

The second question that stands in the way of considering al-
ternatives to originalism, which to me seems more interesting,
involves the purpose for which an alternative to originalism is
sought. The answer to this question might seem obvious. The
purpose of originalism is to tell us how to interpret the Constitu-
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tion, and the purpose of an alternative would be to answer the
same question. But the question how we ought to interpret the
Constitution turns out to be ambiguous. This will become clearer
if we imagine that the interpreter is a judge or a Justice of the
Supreme Court.

The question how a judge should interpret the Constitution is
most naturally treated as being, in the first instance at least, a
legal question, along the lines of, “What are the legal principles
establishing a judge’s obligations in interpreting the Constitution
if she is to follow the law?” We sometimes speak of judges as act-
ing “lawlessly.” Clearly, then, it is meaningful to ask how judges
must interpret the Constitution to act other than lawlessly, or to
decide cases in accordance with law.

If this is the question that originalism aims to answer, I think it
is clear that at least the more robust versions are failures. Much
constitutional adjudication is not originalist in any strong sense.’
Precedent matters; considerations of feasibility and normative at-
tractiveness count. Indeed, no one contends otherwise as a de-
scriptive matter.

But description, the originalist may say, is irrelevant; it is im-
possible to get from a descriptive to a normative proposition—
from an account of what judges do to a proposition about what it
is right for them to do.'® This familiar retort will not work, how-
ever. Recall my assumption that the purpose of originalism is to
answer a legal question about the bounds of lawful and lawless
judicial action. Questions of law bridge the “is” and the
“ought”—in the strictly legal sense of the latter term; for proposi-
tions of law, though they are normative propositions of a kind,
are necessarily grounded in social practice.!' Any theory imply-
ing that nearly all judges and Justices regularly decide cases law-
lessly, and that the public’s long-term acceptance of their
decisions as lawful implies no imprimatur of legality, is not only
implausible on the surface, but deeply mistaken.
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Law, as H.L.A. Hart famously argued,’? is largely a matter of
convention.!® The Constitution, for example, is law not because
the Framers and ratifiers said so, but because we today accept it
as such.* The same sort of acceptance that validates the Consti-
tution as law is equally capable of validating, and indeed has vali-
dated, nonoriginalist principles of constitutional interpretation
as lawful.

This argument brings me, at last, to a small point about alter-
natives to originalism: a judge who decided cases solely on the
basis of robustly originalist principles would often be acting con-
trary to law. If the question is what alternative to originalism ex-
ists for someone who wants to decide constitutional questions
lawfully, the unhelpfully vague but otherwise accurate answer
would be that the person should consult existing interpretive
conventions and surrounding social practices.®

I said, however, that the question how we should interpret the
Constitution is ambiguous; it might not be a question that can
ultimately be answered by reference to existing practice. The
purpose of originalism might be to answer a question of ideal
political theory: if everyone else would go along and agree to fol-
low the same interpretive rules, what would be the best approach
to constitutional interpretation—the approach that judges ought
to follow—as measured against ultimate moral and political
ideals?

But I find it hard to believe that the purpose of originalism is
to supply a theory of this kind. If this is the purpose, the more
robust forms of originalism again are clear failures. The principal
reason has to do with the passage of time, the entrenchment of
nonoriginalist practice, and the accretion of precedent. An
originalism that made no concession to precedent and historical
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evolution would be a truly revolutionary philosophy that would
sharply reduce the powers of both Congress and the national ex-
ecutive, dismember the modern administrative state, and radi-
cally curtail a variety of longrecognized constitutional
freedoms.® If contemporary majorities want smaller government
and less federal authority, both at home and abroad, they surely
are entitled to pursue those ends through the ballot box. But it
would be judicial arrogance of the highest order to overthrow
the accreting lessons reflected in our evolving constitutional tra-
dition.!” With respect to rights, a sharp break with the evolving
understandings reflected in precedent would represent a similar
form of political or intellectual hubris masquerading as ancestor-
worship.

In its moderate versions, originalism appears to differ from its
competitors mostly as a matter of degree, and assessment is more
difficult. But those versions of originalism that would try to ac-
cept existing nonoriginalist decisions, even though proclaiming
that no more nonoriginalist decisions should be rendered, pro-
vide nearly certain recipes for confusion and arbitrariness—even
more than exists now—in constitutional law.® Although I cannot
pursue this point in detail, any scheme attempting to accept en-
trenched nonoriginalist doctrines on grounds of stare decisis,
but to preclude the expansion of those doctrines, would gener-
ate a complex and interminable debate about how to draw lines
between cases that admittedly come under the same principle,
but differ along some other dimension, such as that of time or
factual proximity to a controlling precedent. In light of the pur-
pose of law to furnish a coherent set of comprehensible guides
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for conduct, this seems to me an almost inherently dysfunctional
enterprise.

This criticism brings me back to a preference for the kind of
approach to constitutional interpretation that I referred to, but
did not develop, earlier. In that alternative, which has much in
common with approaches that might be termed “common-law-
like”'® or “Burkean,”® original understanding is relevant, but
must be accommodated with precedent and considerations of
prudence, feasibility, coherence with the contemporary land-
scape, and so forth.

With that mild and vague endorsement, I approach the end.
Having devoted far more energy to critiquing the prescribed
topic of “alternatives to originalism” than to sketching a substan-
tive constitutional theory, I want to conclude by giving a fuller
explanation of my reasons for having done so.

When the topic of “alternatives to originalism” is raised, the
natural supposition is that opponents of originalism are being
challenged to propose a set of substantive norms to guide consti-
tutional interpretation. If they do so, however, the objection will
quickly be put that the suggested norms are politically contesta-
ble, and the question then will be asked: is it not contrary to the
notion of the rule of law for judges to impose their political val-
ues on popular majorities? In short, given the framing of the
question, things immediately look grim for the proponent of an
alternative to originalism.

In my view, however, originalists too often perpetrate a trick—
and perhaps even a trick on themselves—in claiming to occupy a
position above the substantive fray. If originalism is not, as I have
argued it cannot be, a theory of what the law is, and if originalism
is not, as I have claimed, an attractive ideal theory, then what is
it?

It is, I think, perhaps most often a political or rhetorical stalk-
ing horse for a set of substantive positions with respect to a rela-
tively narrow set of constitutional issues in the current age. In my
view, those positions deserve to be debated on their substantive
merits, and I would welcome such a debate. But talk about
“originalism” should not be used to block or obfuscate substan-
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tive discussion of what is at stake. That is part of why I think
originalism generally is not worth talking about and why the
topic of “alternatives to originalism” seems to me as slanted as it
is confused.






