PANEL IV: AFFIRMATIVE ACTION—MORAL
OBLIGATION AND PRACTICAL NECESSITY,
OR THE ROAD TO HELL?

THE REAL PROBLEM

ABIGAIL THERNSTROM'

Blacks are doing well in American society. That is, the majority
of blacks, judged by historical standards. Two-thirds of black
families now have incomes above the poverty line, a marked con-
trast with the picture in 1940, when the poverty rate for black
families was a staggering eighty-seven percent.' More important,
the median income of black married couples with children in
1992 was $36,357, a mere 1.2 percent below the average for all
American families and more than double the figure for white
single parent families. Family structure, not race, is now the
main determinant of family income; persistent black poverty is
the result in large measure of the extraordinarily high propor-
tion of female-headed households.’

The gap in social status between the races has been closing.
One-third of black families remains mired in poverty, but the
upper third now resembles more closely the top third of whites.
In 1940, eight percent of black men earned more than the white
male median income; in 1980, twenty-nine percent did." Today,
there are 27,000 black lawyers and judges, eleven times as many
as there were just three decades ago. The number of black engi-
neers has increased fourteen-fold over that same period. There
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are sixteen times as many black editors and reporters as there
were thirty years ago.’ This list could obviously be extended; in-
dicators of black progress abound.

The state of race relations, however, arguably is another
story. Despite a high degree of interracial contact in schools,
places of employment, and even neighborhoods, whites and
blacks seem to be drifting apart. “It’s a black thing, you wouldn’t
understand,” was the slogan on a T-shirt popular among black
youth a few years back. That certainly was the message the ma-
jority of blacks delivered in the months the O.J. Simpson trial
dragged on, and indeed whites did not understand.’ Other poll-
ing data indicates a worrisome racial divide.® But is there any
wonder that race consciousness should be rising? We have been
hard at work encouraging it, and not only in our schools. Every
affirmative action program delivers the message that white folks
and blacks folks really are not the same, and that blacks have
much to gain from that perceived difference. Color-conscious-
ness, these policies suggest, is the blacks’ ticket to success.

Even the defenders of affirmative action partially understand
the danger of ongoing racial classifications. As a result, they are
forced to argue that racial preferences are not really racial pref-
erences.” What you see is not what you get; what is loud and
clear is misheard; what is right in front of your eyes is misper-
ceived. A good example of such deceptive rhetoric is Harvard
Law School Professor Christopher Edley’s report to the Presi-
dent of the United States.
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Professor Edley was the head of President Clinton’s task force
on affirmative action. He argued that race-based hiring, award-
ing contracts, and admissions to higher education are all-
American and squeaky-clean.’ In the real world—as opposed to
the Edley-imagined world—the affirmative action story is very
different. Racial double-standards are rife: you get this because
you are Asian, you get that because you are Hispanic.

Affirmative action is a vast topic. For starters, it covers Title VII
remedies;" executive orders, most notably 11,246; and a host of
federal set-asides." In fact, the Congressional Research Service
found 160 different programs in the federal affirmative action
category pursuant to a request by Senator Dole.” These pro-
grams operate in diverse ways. Some demand that institutions
such as the farm credit system establish affirmative action pro-
grams.” Others channel federal funds into minority neighbor-
hoods."” :

The federal government is only one of many affirmative ac-
tion players. Almost all selective institutions of higher education,
for example, employ race and gender preferences in deciding
whom to admit. The University of California at Berkeley, like
most selective institutions of higher education, race-norms ad-
missions. White and Asian applicants with straight-A high school
records often are turned down, but the average successful black
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and Hispanic applicant has more Bs than As. Furthermore,
there is an almost 300-point gap in average SAT scores between
blacks and Hispanics, on the one hand, and whites and Asians,
on the other.” ‘

Predictably, the two groups have very different rates of aca-
demic success. The black drop-out rate is two-and-a-half times
the white rate, and three-and-a-half times that for Asians. There
is a strong correlation between the SAT scores of incoming stu-
dents and the likelihood of graduation within six years.16 Ber-
keley is not unique. The limited data we have from a number of
institutions, including the University of Virginia, Dartmouth,
Duke, and the University of Texas Law School suggest much the
same picture.17 At the University of Texas Law School, the me-
dian LSAT score of whites in the 1992 class was in the ninety-first
percentile, but the median black score was in the seventy-eighth
percentile; six or seven hundred higher-scoring white Texas
residents were passed over before the first black candidate was
denied admission.18

In March 1996, the Fifth Circuit declared the race-based sys-
tem of admissions at the University of Texas Law School uncon-
stitutional.” Other schools are likely to respond by modifying
their affirmative action programs. In the short run, the result is
likely to be fewer black and Hispanic students at those law
schools and other institutions of higher education in which ad-
mission is fiercely competitive. The total number of black and
Hispanic law students should not go down, but fewer may be
admitted to those that are highly selective.

The long run, however, may and should be quite a different
story because black progress does not depend on race-based
preferences. In fact, that progress was greatest in the years 1940
to 1970. That picture is apparent looking at a variety of indices:
the number of blacks entering college; the percentage of 25-to-
29-year-olds with four or more years of post-secondary educa-
tion; the occupational attainment of professional blacks; the ra-
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tio of black to white unemployment rates; racial differences in
median annual income; and the percentage of black families in
poverty.

Since 1970—when affirmative action kicked in—the rate of
change has slowed dramatically. For example, between 1940 and
1970, the number of blacks in college rose by over one-thousand
percent; between 1970 and 1993, the increase was only 142 per-
cent. Other numbers are less striking, but all are consistent with
the basic picture: impressive improvement in the earlier period,
and a decline in the rate of change in the affirmative action
years.™

The point is not that affirmative action has negatively affected
black progress. Other factors—a slowdown in the economy, for
example—adversely affected the social and economic progress
of blacks after 1970. The historical record, however, suggests
that change in the status of blacks is not dependent on policies
that involve racial double-standards.

That progress more likely will depend, however, on our ability
to deliver better education—and thus to close the racial gap in
levels of educational attainment. The question how many blacks
will attend the University of Texas Law School would not be on
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the table if blacks and whites, on the average, were getting the
same scores on the LSATs (and other standardized tests). In the
academic year 199293, however, only sixty-three black students
in the nation had an LSAT score at or above the average level
for students at the top schools, and yet these schools typically
admit about five-hundred black students every year.” As a result,
eight out of nine black students have LSAT scores below the av-
erage student at the institutions at which they are enrolled.

These trends start in the elementary school years, and that
should be the source of real concern. By the twelfth grade, the
racial gap in all levels of educational attainment is appallingly
large. In 1994, on the average, blacks in the twelfth grade read
as well as whites in the eighth grade. Forty percent of white
twelfth-graders, but only twelve percent of those who were black,
were what National Assessment of Education Progress (NAEP)
calls “proficient” in reading.” Thus, if reading proficiency were
absolutely mandatory for admission to college—which, of
course, it is not—forty percent of whites would be eligible for
higher education but only twelve percent of blacks (themselves
only twelve percent of the population) would qualify.”

There is, then, an obvious solution to the entire race-based
policy mess: close the racial gap in levels of educational attain-
ment. It is that gap that drives all preferential policies, not only
in education but in employment as well. That is not beyond our
means, but it will take a radical overhaul of the existing system of
public education.
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