RESTRAINING EMINENT DOMAIN
THROUGH JUST COMPENSATION:
Kelo v. City of New London, 125 S. Ct. 2655 (2005)

The Fifth Amendment provides the legal standard for emi-
nent domain: “nor shall private property be taken for public
use, without just compensation.”! Thus, there are two constitu-
tional requirements for the exercise of eminent domain: that the
use be public, and that the owner receive just compensation.
These restrictions were intended to deter the legislature from
applying this “despotic power”? with undue frequency. Begin-
ning with Berman v. Parker® and continuing in Hawaii Housing
Authority v. Midkiff,* the Court granted great deference to legis-
lative determinations of valid public uses.’ In fact, such defer-
ence extends even to forced private-to-private transfers of
property. After the Court handed down these decisions, a de-
bate ensued over whether the Public Use Clause of the Fifth
Amendment retained any deterrent effect. Many commentators
called on the Court to take a second look at the deferential
standard, which it did, to those commentators’ great chagrin.®
Last Term, in Kelo v. City of New London,” the Supreme Court
reiterated and expanded Berman and Midkiff, holding that eco-
nomic development constituted a valid public purpose and
that the government may legitimately take and transfer private
property to another private entity to accomplish that end.® This
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ruling decisively rejected calls to limit eminent domain to
transfers from private owners to a public authority.” Although
the Kelo Court extensively examined the public use requirement,
it barely discussed the just compensation requirement. If the
Court’s is determined to persist in granting great deference to
the public use determinations of legislatures, the Court should
reexamine just compensation, lest the Fifth Amendment Tak-
ings Clause cease to deter improper uses of eminent domain.
Since 1990, the State of Connecticut has considered the city of
New London a distressed municipality."! By 1998, the federal
government had closed a military installation employing 1,500
people and the city’s population of 24,000 was its lowest since
1920.”2 In light of these circumstances, the state gave the New
London Development Corporation (NLDC), a private, non-
profit entity, authority and support to implement development
strategies meant to encourage economic development in the
area.’® The final integrated development plan approved by the
state included eighty new residences, a $300 million Pfizer, Inc.
research facility, a pedestrian riverwalk, a state park, a U.S.
Coast Guard Museum, a “small urban village” including a wa-
terfront hotel, and enough parking and infrastructure to support
the new project.” The NLDC intended that the development
plan generate tax revenue, create jobs, and improve both the
aesthetic quality of the city and the leisure opportunities avail-
able for its citizens.!> The NLDC divided the development into
several parcels, most of which were acquired without inci-
dent.’* However, the owners of fifteen properties in the devel-
opment, four in Parcel 3 and eleven in Parcel 4A, refused to
sell; the NLDC then initiated eminent domain proceedings
against these holdouts.!” In December 2000, Susette Kelo, along
with other local property owners, brought an action in the New

9. See id. at 2665-66.

10. In fact, the Court discussed the measure of just compensation only once. In
in a footnote, it concluded that “while important, these questions are not before us
in this litigation.” Id. at 2668 n.21.

11. Id. at 2658.

12. Id.

13. Id. at 2658-60.

14. Id. at 2659.

15. Id.

16. Id. at 2660.

17. Id.



No. 2] Kelo v. City of New London 761

London Superior Court alleging that the takings violated the
Public Use Clause of the Fifth Amendment.’® In a lengthy deci-
sion, the court granted permanent injunctive relief against the
demolition of homes in Parcel 4A," ruling that the intended
use of the property could be accomplished without demolish-
ing the plaintiffs’ homes.?? The court refused to grant a perma-
nent injunction in regard to Parcel 3, but temporarily enjoined
the NLDC pending final resolution of the matter.?’ In both
cases, the court rejected the plaintiffs” allegations that the trans-
fer of property to a private entity violated the Public Use
Clause of the Fifth Amendment.”? On appeal, Justice Norcott,
writing for the Connecticut Supreme Court and relying heavily
on Berman and Midkiff, concluded that economic development
did indeed constitute a public use.?? The court, noting the def-
erential standard of review granted to planning decisions in
eminent domain cases, upheld the lower court’s ruling on Par-
cel 3 and overturned the permanent injunction granted to the
Parcel 4A plaintiffs.?*

The United States Supreme Court, in a 5-4 decision, af-
firmed.? Writing for the majority and citing the Court’s “tradi-
tionally broad understanding of public purpose,”? Justice
Stevens declared that there existed “no principled way of dis-
tinguishing economic development” from the public purposes
recognized in Berman and Midkiff.?” The majority also brushed
aside the plaintiffs” objections that permitting economic devel-
opment to fulfill the public purpose requirement would result
in the transfer of property from one private party to another.?
Relying once again on Berman and Midkiff, the Court concluded
that advancing the public interest often benefits private par-
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ties.?? Although leaving open the possibility that one-to-one
transfers of property might “raise a suspicion that a private
purpose was afoot,”® the Court concluded that integrated de-
velopment plans, so long as they served a public purpose, would
not merit such scrutiny.’! Given the Court’s great deference to
legislative determinations of public use, this ruling effectively
declared all development plans legitimate, irrespective of how
those plans are enacted.

Justice Kennedy concurred in the judgment,® noting the
similarity between the deferential standard of review applied
to eminent domain cases and the rational basis test used in
evaluating a challenge to economic regulation.®® Applying this
standard of review, Justice Kennedy reserved the right to strike
down takings that benefit a particular party with only “inci-
dental or pretextual public benefits.”? Justice Kennedy argued
that any review of the exercise of eminent domain should be
done with “the presumption that the government’s actions
were reasonable and intended to serve a public purpose.”* Be-
cause the primary motivation for the New London develop-
ment plan was to benefit the public, and not Pfizer or any other
private entity, Justice Kennedy concluded that the use of emi-
nent domain in this case was legitimate.® Justice Kennedy
augmented the majority opinion by recognizing the potential
need for a more stringent standard of review in cases where the
“risk of undetected impermissible favoritism of private parties”
is particularly severe.’” The benefits to the public embodied in
the New London development plan, however, led Justice Ken-
nedy to conclude that the Connecticut Supreme Court had acted
properly in this case.®®

Justice O’Connor delivered a stinging dissent, writing that
according to the majority’s rule, no property is safe from trans-
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fer to another private owner “under the banner of economic
development.”® Criticizing the great deference granted to the
legislature by the majority, Justice O’Connor argued that,
“were the political branches the sole arbiters of the public-
private distinction, the Public Use Clause would amount to lit-
tle more than hortatory fluff.”# Justice O’Connor distinguished
the situation in New London from that in Berman and Midkiff,
noting that, in the latter two cases, the takings were effected to
remedy extraordinary situations that had inflicted affirmative
harm on the public.#! By authorizing the condemnation of well
maintained property for the sole purpose of generating eco-
nomic development, the Court had so greatly expanded the
definition of public use as to include virtually all exercises of
eminent domain.*? Justice O’Connor also indicated her regret
that this result followed from the Court’s errant language in
Berman and Midkiff regarding the relationship between the po-
lice and takings powers.** She recognized, in the light of New
London’s use of eminent domain, that the two powers were not
coterminous.* Such expansive language in earlier decisions
had led to a situation where “[t]he specter of condemnation
hangs over all property.”+

Justice Thomas filed a separate dissenting opinion,* agreeing
with Justice O’Connor’s assessment that approving economic
development as a public use effectively removes any constitu-
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tional impediment to the use of eminent domain.*” Justice Tho-
mas disagreed, however, with Justice O’Connor’s defense of
Berman and Midkiff, arguing that those cases legitimized “the
boundlessly broad and deferential conception of “public use.””*®
Justice Thomas therefore pressed for a return to an originalist
and significantly more restrictive interpretation of the Public
Use Clause.” In Justice Thomas’s view, only such a restrictive
interpretation of the Public Use Clause would render the
Court’s eminent domain jurisprudence compatible with Fourth
Amendment precedent and the traditional respect granted to
the sanctity of property.*

Given the great deference that the Court grants legisla-
tures—and, by extension, planning agencies—in determining
when a taking is for public use, the Kelo Court should have
taken the opportunity to reexamine the appropriate measure of
compensation granted to the targets of economic development
takings. Although the majority and dissenting opinions spent a
great deal of time discussing the Public Use Clause, they virtu-
ally ignored the just compensation prong of takings analysis.
This omission is not altogether unusual, as the fair market
value standard of compensation is considered well settled law.5!
Nevertheless, the Court has maintained that market value is
not a totem; in certain specific circumstances, an alternate
measure of just compensation might be in order.”? Given the
political reality of eminent domain—namely, that the vast ma-
jority benefits at the expense of the few®—the Court should
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reinvest the Just Compensation Clause with the deterrent effect
originally intended, lest legislatures employ eminent domain
with increased frequency and economic inefficiency.

Although the issue that caused the Court the most consterna-
tion, the taking of property without due process of law,** has
ancient origins,® the institution of just compensation is a fairly
recent development. No state constitution required just com-
pensation until 1777, when the people of Vermont provided in
their new constitution that “whenever any particular man’s
property is taken for the use of the public, the owner ought to
receive an equivalent in money.”% This provision was revolu-
tionary at the time and grew out of a common desire to deter
an overreaching legislature that had consistently sought to de-
prive the people of Vermont of their land.”” The notion that
compensation should be required in the event of a taking was
particularly important to James Madison, who considered the
protection of property of paramount importance, writing that
“[glovernment is instituted no less for protection of property,
than of the persons of individuals.”> To that end, Madison in-
serted the Just Compensation Clause in his draft of the Bill of
Rights, although no state had requested it. This clause was the
only provision in the ratified Bill of Rights that was not so re-
quested.”® Madison hoped this “paper barrier” would impress

tion matters that undercompensate property owners in order to expand the reach
of government.”).

54. The case ostensibly centered on what constituted a public use, but the major-
ity’s insistence that the legislative pronouncement on that matter is nearly final
indicates that any eminent domain action properly enacted will pass constitu-
tional muster, virtually merging the Due Process and Public Use Clauses of the
Fifth Amendment.
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upon the Congress, as well as all the citizens, the sanctity of
property.®°

Although the Just Compensation Clause was intended as a
deterrent to takings, the Court has consistently chosen simplic-
ity of application over original intent. The Court has described
the compensation standard in a way that seems to indicate a
desire to provide full compensation, declaring that “[a property
owner] is entitled to be put in as good a position pecuniarily as
if his property had not been taken. . .. It is the property and not
the cost of it that is safeguarded by state and Federal Constitu-
tions.”®! The Court has opted, however, to apply the fair mar-
ket value standard by asking “what a willing buyer would pay
in cash to a willing seller.”® The great advantage of this stan-
dard is its ease of application,®® but in United States v. 564.54
Acres of Land,* the Court admitted the inability of fair market
value to fully compensate a dispossessed owner.% This under-
compensation leads to the overuse of eminent domain.

Fair market value ignores myriad different factors that influ-
ence the value of property; it fails to account for replacement of
land and improvements, relocation and moving costs, costs to
terminate and restart utilities and services, lost business reve-
nue, squandered customer goodwill and reputation, and de-
moralization costs.®® Because planners do not have to pay a true

60. See Coughlin, supra note 6, at 1005-06. Madison hoped for this effect even
though the Takings Clause did not apply to the States until the 1890s. See Haw.
Hous. Auth. v. Midkiff, 467 U.S. 229, 231 (1984).
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Miller, 317 U.S. 369, 373 (1943) (“Such compensation means the full and perfect
equivalent in money of the property taken. The owner is to be put in as good posi-
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involuntary sale rarely, if ever, puts the owner in as advantageous a position as he
would have been in had the taking never occurred.

63. See Laura H. Burney, Just Compensation and the Condemnation of Future Inter-
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789-90 (lamenting that the Court has made the conscious decision to choose sim-
plicity over fairness).
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fair value for taken property, they do not fully internalize the
costs of eminent domain. Planners, therefore, are prone to “fis-
cal illusion”: the false belief that a project is economically effi-
cient.”” Given that the Public Use Clause provides an artificially
low threshold for takings, the Court must reexamine the just-
compensation doctrine to deter states and cities from the over-
use of eminent domain.®

Commentators have suggested various methods to account
for currently undercompensated takings costs. One idea is for
the Court to order compensation at a premium. In other words,
the trial court would determine the fair market value and add a
fixed amount, such as twenty percent. This method has the ad-
vantage of maintaining the simplicity of a fair market value
assessment while ameliorating some of the effects of fiscal illu-
sion.”” Compensation at a premium is not a radical notion; the
United Kingdom once used this method, and it is still the rule
in Canada.”” More importantly, early Mill Acts, cited in both
Justice Stevens’s majority opinion” and Justice Thomas’s dis-
sent in Kelo,”? required a fifty percent premium over fair market
value when grist mill owners flooded upstream lands.”

Other options for compensation reform are also available.
The Court could opt to include easily monetizable costs not
currently factored into fair market value.” It could include the

fair market value are easily monetizable, demoralization costs are admittedly
more problematic. Id. at 1305-06.
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compensation at a premium is that tacking a fixed percentage on top of fair mar-
ket value will not necessarily produce a result closer to actual cost; it is therefore
not an effective method of achieving economic efficiency.
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more amorphous demoralization costs, using the same mecha-
nism as is currently utilized to award compensation for emo-
tional harm in tort cases.”” The Court might also move to a
compensation-in-kind doctrine, providing a substitute location
for resettlement,” or it might simply allow juries to make com-
pensation decisions in takings cases.”

Fair market value has become so well entrenched as the level
at which compensation will be set that it hardly warrants men-
tion in Supreme Court takings cases.” Despite this entrench-
ment, however, the Court has reserved the power to revisit the
just compensation doctrine in the face of “situations where this
standard is inappropriate.”” In Kelo, the Court reaffirmed its
willingness to adapt doctrine to fit the evolving needs of soci-
ety.80 Although moving to a new compensation standard would
not deter the use of eminent domain for economic development
to the extent possible through vigorous enforcement of the
public use doctrine, inefficient takings would occur with less
frequency. Given the current makeup of the Court®! and the
likelihood that it will not reevaluate the public use standard in
the near future, a more rigorous compensation standard might
be the best hope for critics of Kelo.

Brett Talley
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interpretation of the public use standard and dissented in Kelo.





