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When signing a bill into law, presidents often release a statement con-
cerning the legislation. Traditionally, these signing statements express the
President's praise for the new legislation and briefly note any reservations
he might have concerning the law. Recently, however, President Reagan
has departed from this traditional approach. Rather than merely express-
ing his own views on the new legislation, he has attempted to interpret
the legislative intent underlying the bill he is signing, and his administra-
tion expects courts to consider these signing statements when interpreting
the statute.

In this Article, Mr. Garber and Mr. Wimmer argue that courts should
not refer to these presidential signing statements when attempting to
discern congressional intent. To rely on the statements, the authors argue,
would violate the Constitution's separation of powers doctrine by both
giving the President the power to make law and by allowing the President
to usurp the judiciary's role of interpreting statutory meaning. Further-
more, the authors note that it addition to constitutional violations, there
are important policy reasons for a court to refuse to rely on presidential
signing statements when interpreting a law, including the fact that these
statements are inherently unreliable as a measure of legislative intent.

I. THE NATURE OF EXECUTIVE POWER

The accumulation of all powers, legislative, executive, and
judiciary, in the same hands, whether of one, a few, or many,
... may justly be pronounced the very definition of
tyranny.'

-James Madison
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1 THE FEDERALIST No. 47, at 300 (J. Madison) (H. Lodge ed. 1888).
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The American presidency is an office of strictly circumscribed
power.2 Its limitations are a matter of deliberate design on the
part of the Framers of the Constitution.3 Despite contemporary
and historical efforts to expand the boundaries of executive
power beyond the carefully scripted cartography of the Consti-
tution,4 the power of the Executive Branch remains constrained

2 The President's powers are largely contained in Article II ("the Executive power
shall be vested in a president"), Article I, § 7 (the Presentment Clause), and Article IV,
§ 4 (power to protect the states from domestic violence in guaranteeing a republican
form of government). While the constitutional structure contemplates a system of three
co-equal branches, "[w]e are, and must remain, a society led by three equal Branches,
with one permanently 'more equal' than the others: as the Supreme Court and Congress
are pre-eminent in constitutional theory, so the President is pre-eminent in constitutional
fact." L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 4-1, at 157 (1978).

Given this "pre-eminen[ce] in constitutional fact," the extent of the President's au-
thority is often unclear. As Justice Jackson noted, "[a] century and a half of partisan
debate and scholarly speculation [on concrete problems of executive power] yields no
net result but only supplies more or less apt quotations from respected sources on each
side of any question [which] largely cancel each other out." Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 634-35 (1952) (Jackson, J., concurring). Generally, there
is little doubt that the President has more discretion to act in the area of foreign affairs
than on domestic issues. See United States v. Curtiss-Wright Export Corp., 299 U.S.
304, 315-29 (1936). There is a significant debate on whether the constitutional structure
allows more room for the President to act outside of strictly enumerated powers than
can Congress. Compare L. TRIBE, supra, at § 4-2 (presidential authority) with id. at
§§ 5-2, 5-3 (congressional authority). Cf. C. THATCH, THE CREATION OF THE PRESI-
DENCY 1775-1789, at 138-39 (1923) (arguing that absence of limiting language such as
that in Art. I § 1 ("powers herein granted") and Art. III, § 2 ("powers shall extend to")
implies "a field of action much wider than that outlined by the enumerated powers" in
Art. II). Given the potential abuses inherent in any extensive expansion of power by
the Executive, the Judiciary should be especially wary of attempts by the Executive
Branch to increase its power across the breadth of policy concerns confronting the
federal government.
3 Indeed, revolutionary documents reveal a palpable distrust of a strong executive

department. The early state constitutions concentrated power in the legislatures; the
Pennsylvania charter, for example, "practically obliterated the Executive authority in
the name of liberty." S. PRESSER & J. ZAINALDIN, LAW AND AMERICAN HISTORY 139
(1980); see PA. CONST. OF 1776, quoted in THE PROCEEDINGS RELATIVE TO CALLINO
THE CONVENTIONS OF 1776 & 1790, at 54-65 (1825). The Articles of Confederation
reflected a similar distaste for a strong executive. See S. PRESSER & J. ZAINALDIN,
supra, at 139. Toward these ends, the Constitution's Framers created an Executive
Branch of limited power. See THE FEDERALIST No. 51 (J. Madison); see also Notes of
James Madison (June 1, 1787), reprinted in I THE RECORDS OF THE FEDERAL CONVEN-
TION OF 1787, at 66-67 (M. Farrand 2d ed. 1966); C. THATCH, supra note 2, at 89-90
(suspicion of overly powerful executive).
4 President Washington, for example, unilaterally ended diplomatic relations with

France without consulting Congress and refused to comply with the House of Repre-
sentatives' request for papers relevant to the Jay Treaty in 1796. See E. CORWIN & L.
KOENIG, THE PRESIDENCY TODAY 30 (1956). President Jefferson purchased the Loui-
siana Territory despite his recognition that he lacked explicit constitutional authority to
do so. See 8 THE WRITINGS OF THOMAS JEFFERSON 241-49 n.1 (Ford ed. 1897).
President Truman seized the steel mills to avert a perceived national crisis, although
the Supreme Court later rejected this exercise of authority. See Youngstown, 343 U.S.
at 582-83.

During the Watergate era, Congress passed two major statutes that were designed to
prevent the Executive from acting outside of his authority. See The War Powers Res-
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between the law-making powers of the Legislature5 and the law-
interpreting powers of the Judiciary. 6 Its primary domestic duty7

is to execute the law passed by the Legislature, 8 and its involve-
ment in matters legislative and judicial is strictly limited.9

In spite of the strictly limited nature of executive power-or,
perhaps, because of it°--executive attempts to grasp extracon-

olution, Pub. L. No. 93-148, 87 Stat. 555 (1973) (codified at 50 U.S.C. §§ 1541-1548
(1982)); The Budget and Impoundment Control Act, Pub. L. No. 93-344, 88 Stat. 297
(1974) (codified at 31 U.S.C. § 1301 (1982)).

5 U.S. CONST. art. I.
6 U.S. CONST. art. III. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)

(Marshall, C.J.).
In contrast, the Executive's foreign policy powers have been allowed to expand far

beyond the Constitution's strictures; this expansion has resulted from historical state-
ments of its legitimacy and modem statements of the need for a unified foreign policy
voice. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) ("[i]n
this vast external realm, with its important, complicated, delicate and manifold prob-
lems, the President alone has the power to speak or listen as a representative of the
nation"). Cf. L. TRIBE, supra note 2, § 4-3 at 164 ("[tlhe Constitution plainly grants the
President the initiative in matters directly involved in the conduct of diplomatic and
military affairs"); I W. BLACKSTONE, COMMENTARIES *252 ("[wlhat is done by the royal
authority, with regard to foreign powers, is the act of the whole nation"). This view is
based primarily on historical legacy. See L. TRIBE, supra note 2, § 4-3 at 163-65.

While Congress has attempted to limit the reach of the Executive's foreign policy
authority, these attempts have not been especially successful. See L. TRIBE, supra note
2, § 4-6 at 173 (while Art. I, § 8 "reposes in Congress the power to declare war[,]
military history ... is replete with instances of executively ordained uses of military
force abroad in the absence of prior congressional approval"). One such notable attempt
is the War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973) (codified at 50
U.S.C. §§ 1541-1548 (1982)). The effect of this resolution on limiting the President's
power is unclear. See generally Carter, The Constitutionality of the War Powers Reso-
lution, 70 VA. L. REv. 101 (1984); Vance, Striking the Balance: Congress and the
President Under the War Powers Resolution, 133 U. PA. L. REv. 79 (1984); Note, The
Future of the War Powers Resolution, 36 STAN. L. REV. 1407 (1984); Note, A Defense
of tire War Powers Resolution, 93 YALE L.J. 1330 (1984).

Moreover, most courts are reluctant to resolve cases dealing with the extent of
presidential power in foreign affairs due to "political question" considerations. See
Goldwater v. Carter, 444 U.S. 996 (1979) (dismissing a challenge to the constitutionality
of President Carter's termination of a treaty with Taiwan without congressional ap-
proval); Holtzman v. Richardson, 361 F. Supp. 544 (E.D.N.Y.), rev'd sub nom. Holtz-
man v. Schlesinger, 484 F.2d 1307 (2d Cir. 1973) (dismissing a challenge to the consti-
tutionality of the war in Southeast Asia), cert. denied, 416 U.S. 936 (1974); Atlee v.
Laird, 347 F. Supp. 689 (E.D. Pa. 1972) (same), aff'd, 411 U.S. 911 (1973).

8 See L. TRIBE, supra note 2, § 4-2 at 158.
9 The Executive's involvement in judicial matters is limited to making judicial ap-

pointments; even in this instance, he is confined to doing so "by and with the advice
and consent of the Senate." Art. II, § 2; see also L. TRIBE, GOD SAVE THIS HONORABLE
COURT 79-89 (1985) (the Senate has, in the past, played an active part in limiting this
power). The Executive's constitutional involvement in legislative matters is limited to
signing or vetoing bills passed by the Legislature, Art. I, § 7, and informing the Legis-
lature of the state of the union, Art. II, § 3. See also infra notes 37-64 and accompanying
text.

10 The circumscribed power of the presidency has led numerous executives to seek
greater authority. The dissonance between an office which is "the main repository of
'national spirit' in the central government," Wechsler, The Political Safeguards of
Federalism, 54 COLUM. L. REv. 543, 556 (1954), and the limited nature of domestic
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stitutional authority are not uncommon. It is, however, unusual
for such an attempt to be made explicitly and openly; usurpa-
tions of constitutional power are most comfortably accom-
plished in a clandestine manner.I' Nonetheless, through the use
of presidential signing statements as a tool of statutory interpre-
tation, the current administration is engaged in an overt attempt
to usurp power reserved for the Legislature and the Judiciary.

Although presidential signing statements are a long-standing
facet of presidential politics, 12 the statements currently being
produced by the administration are both qualitatively and quan-
titatively different from the traditional presidential statement.
In the past, presidents who disagreed with a specific provision
of a bill that they were signing merely noted their disapproval
in their signing statement and expressed their desire that Con-
gress would make changes in the future. 13 In contrast, in the
new genre of signing statements, the President, rather than not-
ing that his views differ from those of Congress, attempts to
reinterpret the language of the bill so as to coincide with his
own views.14

authority accorded to the President leads to informal methods of presidential influence.
See E. GRIFFITH, THE AMERICAN PRESIDENCY: THE DILEMMAS OF SHARED POWER
AND A DIVIDED GOVERNMENT 43-51 (1976); H. HECLO, A GOVERNMENT OF STRANG-
ERS: EXECUTIVE POLITICS IN WASHINGTON (1977); R. NEUSTADT, PRESIDENTIAL
POWER-THE POLITICS OF LEADERSHIP FROM FDR TO CARTER (1980); C. ROSSITER,
THE AMERICAN PRESIDENCY 149 (2d ed. 1960).

" Two recent examples of surreptitious usurpations of power by the Executive are
the Iran-Contra arms scandal and the Watergate affair. The Iran-Contra scandal involved
sales of arms to Iran through Israel, with millions of dollars in profits allegedly secretly
funding the Nicaraguan Contras. See S. REP. No. -, 100th Cong., Ist Sess.
(1987). The most often cited constitutional violations implicit in these secret dealings
by the Executive are breaches of the President's duty to inform the Legislature of his
foreign policy decisions, see U.S. CONST. art. II, § 2, cl. 2, and a usurpation of the
Legislature's power to declare war, see id. at Art. I, § 8, cl. 11. The actions also may
have violated the Neutrality Act, which demands that no military actions be taken
against a country with which the United States is at peace. See 18 U.S.C. § 960 (1982);
see also Wiborg v. United States, 136 U.S. 632, 660 (1896) (stressing importance of
Neutrality Act). The constitutional implications of the Watergate scandal are well doc-
umented. See generally CONSTITUTIONAL ASPECTS OF WATERGATE (A. Boyan ed. 1976);
R. WINTER, WATERGATE AND THE LAW (1974).

12 See, e.g., 2 MESSAGES AND PAPERS OF THE PRESIDENTS, 1789-1897 493-94 (J.
Richardson ed. 1896) (statement of President Andrew Jackson upon signing of road
appropriations measure); 7 MESSAGES AND PAPERS OF THE PRESIDENTS, 1789-1897 373-
75 (J. Richardson ed. 1898) (statement of President Ulysses S. Grant upon signing of
appropriations bill).

"3 See, e.g., 12 WEEKLY COMP. PREs. Doc. 857, 858 (1976) (President Ford signing
1976 Federal Election Campaign Act Amendments although he had reservations about
certain provisions); 10 WEEKLY COMP. PRES. Doc. 800 (1974) (President Nixon signing
Congressional Budget and Impoundment Control Act although he disagreed with certain
provisions).

14$ee, e.g., 22 WEEKLY COMP. PRES. Doe. 1534, 1536 (1986) (President Reagan
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In addition, Attorney General Edwin Meese III has made a
concerted effort to present such statements as part of the leg-
islative history of the act and expects the statements to be used
as interpretive tools by courts of law. The statements are being
published, for the first time, in the U.S. Code Congressional
and Administrative News. In announcing the new arrangement
with the West Publishing Company, the Attorney General stated
that the purpose of the statements was to clarify the President's
understanding of the intent of the Legislature in passing a law:

To make sure that the President's own understanding of
what's in a bill is the same ... or is given consideration at
the time of statutory construction later on by a court, we
have now arranged with West Publishing Company that the
presidential statement on the signing of a bill will accompany
the legislative history from Congress so that all can be avail-
able to the court for future construction of what that statute
really means. 15

Moreover, the statements will, in the words of one Justice De-
partment official, receive "more searching review" by the De-
partment before they are submitted to the President for his
consideration. 16

Rather than being limited in scope to the intent of the Exec-
utive in signing a bill, these "executive history" statements pur-
port to ascertain the intent of the Legislature in passing the bill.
The danger inherent in such a document is that its author will
graft ambiguities and exceptions onto an act that was not so
encumbered during the legislative process, 17 thus making law in
violation of Article I of the Constitution. 8 Moreover, such state-
ments raise the specter of an executive interpreting law, thereby
encroaching on the exclusive authority of the federal courts
under Article 111. 19 Together, these concerns indicate that these

reinterpreting the meaning of language in the Immigration Reform and Control Act so
as to make it harder for aliens to be eligible for permanent status); 22 WEEKLY COMP.
PREs. Doc. 831, 832 (1986) (President Reagan reinterpreting the meaning of language in
the Safe Drinking Water Act so as not to make EPA enforcement of provisions of the
Act mandatory). See also infra notes 20-27 and accompanying text.

is Address by Attorney General Edwin Meese III, National Press Club, Washingtonj
D.C. (Feb. 25, 1986).

16 See Ksniec, Judges Should Pay Attention to Statements by President, Nat'l L.J.,
Nov. 10, 1986, at 13. Mr. Kmiec is the deputy assistant attorney general in the Justice
Department's Office of Legal Counsel.

17 Cf. Regan v. Wald, 468 U.S. 222, 237 (1984) (statements of witnesses and legislators
not debated by Congress should not be used by courts to override "clear statutory
language").

18 See infra notes 32-109 and accompanying text.
19 See infra notes 110-49 and accompanying text.

1987]
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statements should be given no weight by a court when inter-
preting the intent of Congress.

The implementation of the Immigration Reform and Control
Act of 198620 presents these abuses in stark relief. The Act
provides that "brief, casual, and innocent" absences from the
"country do not terminate a deportable alien's "continuous phys-
ical presence" in the country, and thus do not make the alien
ineligible for legalized status. 21 The current administration, how-
ever, relies upon a statement made by President Reagan when
signing the Act to severely limit the reach of that provision. 22

This interpretation would require, as a matter of law, that
aliens apply to the Immigration and Naturalization Service
(INS)23 before even a brief absence from the country.24 The
presidential signing statement at once grafts a qualification onto
the Act as to which the Act and Congress were silent;25 more-

- Pub. L. No. 99-603, 100 Stat. - (1986) (to be codified after 8 U.S.C. § 1255)
[hereinafter Act].

21 Id. § 245A(a)(3)(A), (a)(3)(B).
22 The presidential statement upon which the Attorney General relies in his interpre-

tation provides, in part:
To the extent that the INS has made available a procedure by which aliens can
obtain permission to depart and reenter the United States after a brief, casual,
and innocent absence by establishing a prima facie case of eligibility for ad-
justment of status under this section, I understand section 245A(a)(3) to require
that an unauthorized departure and illegal reentry will constitute a break in
"continuous physical presence."

Statement on Signing S. 1200 Into Law 5-6, 22 WEEKLY COMP. PREs. Doc. 1534, 1536
(Nov. 10, 1986).

21 This requirement that aliens consult with the INS and obtain permission before
they take short trips out of the country takes on an even more bizarre cast given the
relationship of aliens to the INS. The INS is the agency that has the power to deport
illegal aliens, and Congress implicitly found that fear of the INS among deportable aliens
constituted a significant impediment to the successful operation of the Act's initiatives.
See H.R. REP. No. 682, 99th Cong., 2d Sess. 72-74 (1986), reprinted in 1986 U.S. CODE
CONG. & ADMIN. NEWS 5649, 5676-78. Because of this fear, Congress created volunteer
agencies to act as intermediaries between the deportable aliens and the government,
thus excluding the INS completely. See Act, supra note 20, at § 245A(c).

24 See Appellant's Brief at 12, Catholic Social Services v. Meese, No. 86-2907 (9th
Cir. Dec. 17, 1986). The administration's rationale is that the focus of the "brief, casual,
and innocent" language does not apply merely to the "absence," but also to the sub-
sequent reentry into the country. The Attorney General, in his implementation of the
Act, holds that if the subsequent reentry was accomplished without the permission-
obtained in advance-from the INS, then the subsequent reentry is not "innocent." The
"absence," then, is tainted by the reentry, and the alien's physical presence has not
been "continuous." See id.

2 See Act, supra note 20, at § 245A(a)(3)(A), (B). The Act states that a deportable
alien may qualify for legalization if he entered the United States before January 1, 1982,
has resided here continuously, and has had "continuous physical presence" not counting
"brief, casual, and innocent absences." The "brief, casual, and innocent" language was
first added in a proposed amendment by Sen. Edward Kennedy (D-Mass.). See 131
CONG. REc. S1l,426 (daily ed. Sept. 13, 1985). The legislative history is completely
silent on the meaning of the language. See H.R. REP. No. 682, supra note 23, at 116,
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over, the qualification it creates requires an interpretation of the
"brief, casual, and innocent" language utilized by Congress 26

that is at variance with interpretations given the term by the
Judiciary over its decades of use.27 The implementation of the
Act thus presents the danger of encroachment on both the Leg-
islature and the courts inherent in the production of "executive
history" statements, and presents an actual offense to the doc-
trine of separation of powers.

The permissibility of reliance on such a statement is currently
before the courts. In Catholic Social Services v. Meese,28 the

reprinted in 1986 U.S. CODE CONG. & ADMIN. NEWS 5649, 5675-76 (echoing statutory
language). Despite this silence, the Attorney General and the President assert that an
absence from the country without advance permission from the Immigration and Nat-
uralization Service is not "innocent" within the meaning of the Act.

Congress may be presumed to have knowledge of prior judicial interpretations of
the statutory language it uses, and to have adopted that interpretation for purposes of
the new law. Cf. Merrill Lynch v. Curran, 456 U.S. 353, 382 n.66 (1982) (Congress
presumably knows how courts interpreted language of an earlier statute, so when
Congress incorporates that language into a new statute it presumably approves of the
prevailing interpretation). In passing the Act, there was actual rather than presumptive
knowledge on Congress' part of the judicial interpretation of the terms used in the Act.
Assistant Attorney General John R. Bolton, in a letter written to Rep. Peter Rodino (D-
N.J.) when Congress was considering the language, urged that Congress change the
"brief, casual and innocent" language to ensure that "absence related to violations of
the immigration laws would automatically interrupt the physical presence requirement,
regardless of the period of absence." H.R. REP. No. 682, supra note 23, at 116, reprinted
in 1986 U.S. CODE CONG. & ADMIN. NEWS 5649, 5720. Congress obviously declined
to do so, as the identical language exists in the version of the Act passed by Congress.

2 The phrase "brief, casual and innocent" originated in Rosenberg v. Fleuti, 374 U.S.
449, 462 (1963), in which the Court held that a brief trip outside the country--and a
subsequent illegal entry-did not necessarily disrupt an applicant's resident alien status
under the Immigration and Naturalization Act, 8 U.S.C. § 1251(a)(1) (1982). The courts
and the INS have since focused on the purpose of the trip rather than the illegal entry
following it in determining whether the trip was "innocent" or not. See Palapian v. INS,
502 F.2d 1091 (9th Cir. 1974); Matter of Herrera, 18 L& N. Dec. 4 (B.I.A. 1981); Cf.
Git Foo Wong v. INS, 358 F.2d 151 (9th Cir. 1966) (court applies relaxed approach of
Fleuti to extend interpretation of "continuous" stay requirement); Wadman v. INS, 329
F.2d 812 (9th Cir. 1964) (court cites Fleuti in adopting relaxed interpretation of "contin-
uous" stay requirement). The Supreme Court implicitly limited the meaning of the "brief,
casual, and innocent" phrase in INS v. Phinpathya, 464 U.S. 183 (1984), by refusing to
follow the Ninth Circuit's extension of the relaxed Fleuti approach to the "continuous
presence" requirement; this strict meaning has, however, been legislatively overruled
by the Act. The correct interpretation of the statutory language, then, appears to be
that taken from Fleuti and exercised for 20 years; indeed, Assistant Attorney General
Bolton recognized this fact when he encouraged Congress not to use the language taken
as a term of art from case law. See Bolton letter, supra note 26.

2 No. 86-2907 (9th Cir. 1987). As this Article went to print, the Ninth Circuit handed
down a decision in the Catholic Social Services case, No. 86-2907, slip op. (9th Cir.
Apr. 3, 1987). The Ninth Circuit specifically limited its review to whether the district
court had abused its discretion in granting plaintiffs' request for a preliminary injunction.
Id. at 6. While the court indicated that the Attorney General's interpretation of the
statute in question was a reasonable one, id. at 9, the court did not evaluate the
arguments presented in this Article. Instead, the court remanded the issue of interpreting
the statute to the district court. Id. at 12.
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plaintiff class charges that the Attorney General proposes an
implementation of the Act that would thwart the will of Con-
gress, and result in the deportation and exclusion of many class
members who could benefit from the law's provisions. 29 The
Attorney General, however, argues that the proposed INS im-
plementation is permissible because it is "in accord with the
statement of the President of the United States" upon signing
the Act.30 The implementation of this major legislative initiative,
then, rests largely on the permissibility of reliance upon a pres-
idential statement of congressional intent. 31

This Article argues that presidential signing statements should
not be used by the courts as a tool for interpreting congressional
intent. The Article presents both the constitutional separation
of powers doctrine prohibitions onusing these statements and
the policy concerns undermining the statements' usefulness.

II. THE EXECUTIVE MAKING LAW: A VIOLATION OF THE

SEPARATION OF POWERS BETWEEN ARTICLE I AND

ARTICLE II

It is well settled that the use of congressional materials in
discerning the intent of Congress is a standard means of statu-
tory construction. 32 The question raised by the new generation
of presidential signing statements is whether such statements
can ever be a constitutionally reliable "aid to construction of
the meaning of words" carefully chosen by Congress in the

29 The Act was passed on November 6, 1986; plaintiffs filed a class action for injunctive
relief on November 12, 1986. See Catholic Social Services v. Meese, No. 86-2907 (9th
Cir. 1987). On the same day, the plaintiffs obtained a temporary restraining order,
requiring the Attorney General to issue instructions to INS to implement §§ 245A(e)(l)
and 210(d) so as to prevent mass expulsions of aliens who would fall under the Act's
protections. Three hours before the scheduled hearing on the order, the Attorney
General implemented the sections by national telex. See Emergency Motion to Modify
Stay Order at 7, Catholic Social Services v. Meese, No. 86-2907 (9th Cir. Dec. 15,
1986). On November 24, 1986, plaintiffs filed an amended complaint, alleging that the
nature of the Attorney General's implementation of the Act was contrary to congres-
sional intent, in part because of the reliance upon the statement of the president.

30 Appellant's Brief, supra note 24, at 24 n.16.
3' The Ninth Circuit stayed the temporary restraining order obtained by the plaintiffs.

Although such orders are generally not susceptible to stay, the Ninth Circuit held that
the order is "deemed to be a preliminary injunction." Catholic Social Services v. Meese,
No. 86-2907 (9th Cir. Dec. 3, 1986). Argument on the injunction was held on an expedited
schedule, and a resolution is pending.

32 See Train v. Colorado Pub. Interest Research Group, 426 U.S. 1, 9-10 (1976) (citing
cases employing congressional materials to interpret legislation).
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exercise of its lawmaking function. 33 Although no rule of law
forbids the use of extrinsic materials in aid of statutory construc-
tion,34 "the fact that a given.., procedure is efficient, conve-
nient, and useful in facilitating functions of government, stand-
ing alone, will not save it if it is contrary to the Constitution. 35

It is thus incumbent upon the federal courts to ascertain whether
reliance on presidential statements is constitutionally
permissible.

36

A. Use of the Presidential Signing Statements Represents a
Violation of the Veto Requirements of the Presentment Clause

The Framers of the Constitution set forth the respective roles
of Congress and the President in the legislative process in Article
I, section 7, clause 2 of the Constitution.37 This provision sets

33 See id. at 10. See also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952) (in striking down an unauthorized action of the Executive Branch as an uncon-
stitutional seizure of Art. I power, the Supreme Court reaffirmed that Congress pos-
sesses the exclusive authority to create the laws that the President must execute).

34 See Train, 426 U.S. at 9.
35 INS v. Chadha, 462 U.S. 919, 944 (1983). In Chadha, the Supreme Court held that

the Constitution prevents Congress from interfering with the actions of those whose
responsibility it is to execute the laws through a means short of legislation satisfying
the demands of art. I, § 7, cl. 2, even where such a procedure is an efficient, convenient
and useful "political invention." Id. at 945.

36 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821) (Marshall, C.J.)
("[q]uestions may occur, which we would gladly avoid; but we cannot avoid them. All
we can do is to exercise our best judgment, and conscientiously to perform our duty");
see also Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346-48 (1936) (Bran-
deis, J., concurring); but see Bickel, The Supreme Court, 1960 Term-Foreword: The
Passive Virtues, 75 HARV. L. Rnv. 40 (1961) (Supreme Court should avoid constitutional
adjudication on the merits when there is a narrower basis for the decision). Cf. Bowsher
v. Synar, 106 S. Ct. 3181 (1986); Barnes v. Kline, 759 F.2d 21 (D.C. Cir. 1985), vacated
sub nom. Burke v. Barnes, 107 S. Ct. 734 (1987) (cases holding that disputes between
branches of the federal government are justiciable).

Interestingly, Catholic Social Services v. Meese, No. 86-2907 (9th Cir. 1987) presents
institutional separation of powers issues in the context of a live controversy involving
the rights of private individuals. Compare id. with Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S 579 (1952) (Supreme Court resolved controversy between steel com-
pany and federal government by referring to separation of powers between Congress
and President); see also United States v. United States Dist. Court, E. Dist. of Mich.,
407 U.S. 297, 317 (1972) ("individual freedoms will best be preserved through a sepa-
ration of powers and division of functions among the different Branches ... of
[glovernment").

37 The Presentment Clause, Art. I, § 7, cl. 2 provides:
Every Bill which shall have passed the House of Representatives and the

Senate, shall, before it become a law, be presented to the President of the
United States; If he approve he shall sign it, but if not he shall return it, with
his Objections to that House in which it shall have originated, who shall enter
the Objections at large on their Journal, and proceed to reconsider it. If after
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forth the exclusive method for the exercise of the lawmaking
powers granted to the federal government. 38 The President's
role in this process is quite limited:39 he can propose legislation
he thinks wise4° or he can veto proposed legislation. 41

The history of the Constitutional Convention makes it plain
that the President was granted the veto power in order to protect
the people from "whatever propensity a particular Congress
might have to enact oppressive, improvident, or ill-considered
measures." 42 More importantly, however, the Framers took
great pains to limit and qualify this power through the painstak-
ing process of enactment embodied in Article I, section 7, clause
2.43 Any procedure that subverts this process,44 or circumvents

such Reconsideration two thirds of [each] House shall agree to pass the bill
... it shall become a Law ...

If any Bill shall not be returned by the President within ten Days ... after
it shall have, been presented to him, the Same shall be a law, in like Manner
as if he had signed it, unless the Congress by their Adjournment prevent its
Return, in which Case it shall not be a Law.

38 See Chadha, 462 U.S. at 951.
39 See id. at 947.
40 Art. II, § 3 provides that the President "shall from time to time ... recommend to

[Congress for] their consideration such Measures as he shall judge necessary and
expedient .. " See also Youngstown, 343 U.S. at 587 ("The Constitution limits [the
President's] functions in the lawmaking process to the recommending of laws he thinks
wise and the vetoing of laws he thinks bad.").
41 Under Art. I, § 7, cl. 2, each bill passed by Congress must be presented to the

President so that he may sign it into law. If he does not approve, he can veto the bill
by returning it to Congress within 10 days along with his objections, so that Congress
might reconsider the bill in light of the President's views. This institutional limitation
represents the boundary around the President's activity in the lawmaking process. See
Youngstown, 343 U.S. at 587; see also Chadha, 462 U.S. at 947-48 (the President has
"limited and qualified power to nullify" bills enacted by Congress). His role can be
neither extended nor contracted, absent constitutional amendment. Cf. Bowsher, 106
S. Ct. at 3192 (participation in the lawmaking process can only be through a means
consistent with Art. I, § 7, cl. 2).

42 Chadha, 462 U.S. at 947-48. It bears noting that one member of the Convention
strongly opposed the creation of the veto procedure, believing that "[n]o one man could
be found so far above all the rest in wisdom" to merit such an exercise of authority.
Notes of James Madison (June 4, 1787), reprinted in I THE REcoRDS OF THE CONSTI-
TUTIONAL CONVENTION OF 1787, at 99 (M. Farrand rev. ed. 1966) (comments of Roger
Sherman).
41 James Madison stated, in reference to an absolute veto, that "to give such a

prerogative would certainly be obnoxious to the temper of the country." Notes of James
Madison, supra note 42, at 100. Benjamin Franklin cautioned that "[n]o good law
whatever could be passed without a private bargain with [the President]." Id. at 99.
Indeed, the delegates to the convention unanimously rejected a proposal granting the
President an absolute veto. See id. at 103.

4See Youngstown, 343 U.S. at 588 (execution of an executive order, absent either
statutory or constitutional authority to act, subjects the lawmaking power of Congress
to presidential control in violation of the separation of powers).
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it,45  must be treated as an unconstitutional exercise of
authority.

46

It must be presumed at the outset of an analysis under the
doctrine of separation of powers that the President has- acted
pursuant to the authority delegated to him by the Constitution.47

The President's limited role in the lawmaking process detailed
in the Presentment Clause of Article I, section 7, clause 2,
however, rebuts the presumption that presidential signing state-
ments can be constitutionally meaningful pronouncements to a
court on the intent of Congress. In the context of a live contro-
versy where one party claims to have acted consistently with
the interpretation of the President's statement upon signing the
legislation, a court's use of the presidential statement would
grant to the President an absolute veto, in violation of the ex-
press terms of the Presentment Clause. 48

The Constitution establishes the permissible involvement of
the President in the legislative process. As the Supreme Court
has asserted, "[e]xplicit and unambiguous provisions of the Con-
stitution prescribe and define the respective functions of the
Congress and of the Executive in the legislative process. '49

Article I reserves "all legislative powers" to the Legislature, and
leaves a most limited involvement to the Executive. These pro-
visions "are integral parts of the constitutional design for the
separation of powers, ' 50 and they guide the analysis here.

45 See Chadha, 462 U.S. at 956-58 (exercise of legislative veto is an act subject to
the strictures of Art. I, § 7, cl. 2).

4 Cf. Bowsher, 106 S. Ct. at 3192 (the Constitution prohibits one branch from exer-
cising the powers of another).

47 See Chadha, 462 U.S. at 951; United States v. Nixon, 418 U.S. 683, 703-04 (1974).
48 Efforts of the President must be based on a valid exercise of executive authority if

they are to be held constitutional. See Youngstown, 343 U.S. at 585 ("the President's
power, if any, must stem either from an Act of Congress or from the Constitution
itself"). As one commentator has noted, "[n]otwithstanding that an executive order
emanates from the most powerful office in the nation, it is axiomatic to a system of
limited government that without constitutional or statutory authority an executive order
is void of legal effect." Note, Executive Orders 12,291 and 12,498: Usurpation of
Legislative Power or Blueprint for Legislative Reform?, 54 GEO. WASH. L. REv. 512,
533 .(1986). Accord, Rosenberg, Beyond the Limits of Executive Power: Presidential
Control of Agency Rulemaking Under Executive Order 12,291, 80 MICH. L. REV. 193,
196-220 (1981).

49 Chadha, 462 U.S. at 945. The ratio decidendi of the Chadha Court was that the
use of a legislative veto impermissibly extended the role of Congress in the executive
process. See also Bowsher, 106 S. Ct. at 3192 (portion of law struck down where the
terms of legislation allowed Congress to retain control over the execution of the law).

" Chadha, 462 U.S. at 946.
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Under the plain terms of Article I, section 1, Congress pos-
sesses the exclusive power to create the laws to be executed by
the other branches.5 1 The Presentment Clause makes clear, how-
ever, that the President has a role in the legislative process. 52

Through the President's qualified veto power, he can check the
lawmaking power of the Congress. 53 In turn, the President's
veto power is balanced by Congress' capacity to override it.54

As the Supreme Court noted in INS v. Chadha,55 the Present-
ment Clause "represents the Framers' decision that the legisla-
tive power of the Federal Government be exercised in accord
with a single, finely wrought and exhaustively considered, pro-
cedure. ' 56 The constitutionally drawn procedure is not subject
to any enlargement by the Executive. 57

This process also makes clear that while "the President must
have some power to revise legislative acts," the Framers
"equally strongly believed [an absolute veto] was dangerous and
unwarranted. '58 To prevent this danger, the Framers crafted the
requirement that the President either sign a properly presented
bill or return it to Congress with his objections; otherwise it
becomes a law.59 In the absence of such a sanction, the President
5' See Youngstown, 343 U.S. at 588.
52 Chadha, 462 U.S. at 947.
5' Id.
5
4ld. at 951.
- 462 U.S. 919 (1983).
56 Id. at 951; see also supra notes 37-46 and accompanying text.
5The President's legislative participation is limited to the strictly qualified veto power

accorded him by the Constitution. "The President is a participant in the lawmaking
process by virtue of his authority to veto bills enacted by Congress." Buckley v. Valeo,
424 U.S. 1, 121 (1976); see also Bowsher, 106 S. Ct. at 3214 (White, J., dissenting)
(legislative process "affords each Branch ample opportunity to defend its interests").
The fact that the President has some amount of legislative authority does not mean, of
course, that his role may be expanded. O'Donoghue v. United States, 289 U.S. 516,
530 (1933) (the existence of "an occasional specific [constitutional] provision conferring
upon a given department certain functions, which, by their nature, would otherwise fall
within the general scope of the powers of another [serves] to emphasize the generally
inviolate character of the [constitutional separation of powers] plan").

mBarnes v. Kline, 759 F.2d 21, 31 (D.C. Cir. 1985) (citing historical sources), vacated
sub nom. Burke v. Barnes, 107 S. Ct. 734 (1987). This case involved the constitutionality
of the President "pocket vetoing" congressional legislation by not returning a bill to
Congress when Congress was in intersessional adjournment but had appointed an agent
to receive any veto message of the President. The Court found that it was a moot issue
whether or not the President could use the pocket veto since the legislation enacting
the pocket veto had expired under its own terms. Barnes, 107 S. Ct. at 736. See also
Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974) (President cannot use pocket veto
during intersession adjournment of Congress if an agent was appointed to receive veto
message).
59 See The Pocket Veto Case, 279 U.S. 655 (1929) (discussing requirements of Pres-

entment Clause); see also Constitutionality of the President's Pocket Veto Power:
Hearings before the Senate Judiciary Subcommittee on Separation of Powers, 92d
Cong., Ist Sess. (1971).
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could defeat legislation by simply not acting, thereby blocking
congressional reconsideration 0

Through the Presentment Clause, then, the Constitution en-
joins the President from achieving "through inaction what the
Framers refused to permit him, namely, an absolute veto," 61 and
protects Congress' opportunity to reconsider bills not approved
by the President.6 2 Thus, as a matter of constitutional law, any
procedure which frustrates the presentment process-and
"evades constitutional restraints"--is antithetical to the very
heart of the legislative process and violative of the constitutional
doctrine of separation of powers. 63 Use of presidential state-
ments to discern the intent of Congress is just such a
procedure.64

First, reliance on signing statements provides the President
with an unconstitutional absolute veto over legislation. The
President, through his signing statement, can shade the meaning
of the language voted upon by Congress. 65 Because the bill is
signed, however, the President's views cannot be reconsidered
by Congress; these views thus take on the indicia of absolute
statements of law that have passed through the process of leg-
islative distillation mandated by the Constitution. 6 In contrast,
if the President chose to let a bill become law by not signing it,

10 See Barnes, 759 F.2d at 31 (discussing history of veto power).

61 Id.

62 See Edwards v. United States, 286 U.S. 482, 486 (1932) (setting forth the dual
purpose of the qualified veto power to protect Congress' opportunity to reconsider
legislation rejected by the President, and to safeguard the President's opportunity to
consider all acts of Congress).
63 Bowsher v. Synar, 106 S. Ct. 3181, 3203 (1986) (Stevens, J. concurring); Chadha,

462 U.S. at 959.
6The President has, of course, tremendous extra-constitutional influence over the

legislative process. This influence arises from his position as a national leader of his
party, see Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 654 (1952) (Jackson,
J., concurring), and from his ability to express his opinion at various stages in the
legislative process. See Abascal & Kramer, Presidential Impoundment Part I: Historical
Genesis and Constitutional Framework, 62 GEO. L.J. 1549, 1559 (1974); see also G.
MCCONNELL, THE MODERN PRESIDENCY 81-98 (1976); R. NEUSTADT, PRESIDENTIAL
POWER-THE POLITICS OF LEADERSHIP FROM FDR TO CARTER (1980) (arguing that
much of the President's power stems from his power to persuade).

6 Even those who advocate reliance on presidential statements admit that it is not
within the Executive's power to "supply additional terms to legislation or adopt an
interpretation that would do violence to the terms provided." Kmiec, supra note 16, at
13.

6The history of the Presentment Clause-the single method under the Constitution
for enacting the laws of the United States-makes clear the Framers' purpose that
Congress determine the policies of the federal government and the laws by which those
policies will be carried out. See Youngstown, 343 U.S. at 587-88; see also THE FED-
ERALIST No. 51 (J. Madison).
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he could not express any view at all as to the bill's purpose or
meaning; if he vetoed a bill, Congress could consider and debate
his objections. 67 Under the guise of signing statements used to
interpret the acts of Congress, the President can state his ob-
jections to a bill in the form of interpretations without fear of
contradiction by Congress. Contrary to the very terms and pur-
pose of the Presentment Clause, Congress will never have an
opportunity to debate and vote on these views unless it enacts
new legislation. 68 The use of these statements in a live contro-
versy, then, subverts the entire legislative process detailed in
Article I, section 7, clause 2 by allowing the President an ab-
solute veto over Congress.

Second, reliance on presidential statements allows the Presi-
dent to exercise an unconstitutional line-item veto over duly
enacted legislation. Under the Presentment Clause the President
must either sign the bill Congress presents or state his objections
and return the bill to Congress. 69 He cannot sign part of a bill
and veto the remainder. 70 By employing the device of signing
statements to interpret the intent of Congress, however, surrep-
titious piecemeal approval of legislation will result. Thus, by
reinterpreting those parts of congressionally enacted legislation
of which he disapproves, the President exercises unconstitu-
tional line-item veto power.71

67 The language chosen by the Framers should not be drained of its meaning; the
rationale behind Art. I, § 7, cl. 2, is clearly to allow Congress to debate any objections
raised by the Executive. See Notes of James Madison, supra note 42, at 98-103.

61 Such a logistically difficult and sparsely used technique, however, cannot serve as
part of the legislative process painstakingly created by the Framers. Cf. Buckley v.
Valeo, 424 U.S. 1, 124 (1976) (emphasizing importance of maintaining Constitution's
separation of powers framework).

See U.S. CONST., art. I, § 7, cl. 2.
70 See Gressman, Is the Item Veto Constitutional?, 64 N.C.L. REv. 819, 822 (1986)

(line-item veto would unconstitutionally "augment presidential involvement in the leg-
islative process beyond what the framers of the presentment clause intended"); see also
Edwards, The Case Against the Line-Item Veto, I NoTRE DAME J.L. ETHICS & Pun,
POL'Y 191 (1985); but see Dixon, The Case for the Line-Item Veto, I NoTRE DAME J.L,
ETHICS & PUB. POL'Y 207 (1985). President Reagan is the most recent of seven presi-
dents to request unsuccessfully that Congress give him line-item veto power. See Dixon,
supra, at 212; see also Note, Addressing the Resurgence of Presidential Budgetmaking
Initiative: A Proposal to Reform the Impoundment Control Act of 1974, 63 TEx. L.
REv. 693, 694 n.4 (1984).

7 Such action clearly exceeds the constitutional boundaries of the President's role in
the legislative process. Similar actions, such as the impoundment of funds appropriated
for expenditure by Congress, raise grave constitutional questions. See L. TRIBE, supra
note 2, § 4-11 at 195 ("presidential impoundments to halt a program would ... be
tantamount to a veto that no majority in Congress could override"); see also Abascal
& Kramer, Presidential Impoundment, Part 1I: Judicial and Legislative Responses, 63
GEO. L.J. 149 (1974); Mikva & Hertz, Impoundment of Funds-The Courts, Congress
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Third, the Constitution makes clear that the President's role
in the legislative process is limited. 72 Once the ten day period
during which he can sign or veto a bill expires, his participation
comes to an end.73 However, through the use of the President's
signing statements to interpret bills passed by Congress, the
President is able to extend his participation in the lawmaking
process beyond constitutional limits.7 4 Such over-involvement
constitutes an unauthorized intrusion into Congress' lawmaking
function, 75 and results in the kind of concentration of constitu-
tional power addressed and rejected by the Framers.76

Under the Supreme Court's holding in Chadha, legislative
actions that fall within the ambit of the Presentment Clause
must conform to the procedures of Article J.77 The Chadha court
stated that in order to

maintain the separation of powers, the carefully defined lim-
its on the power of each Branch must not be eroded. To
accomplish what has been attempted ... in this case re-
quires action in conformity with the express procedures of
the Constitution's prescription for legislative action .... 78

The use of a presidential signing statement in aid of statutory
interpretation would, however, impermissibly circumvent these
constitutionally required procedures by altering the legal rights

and the President: A Constitutional Triangle, 69 Nw. U.L. REv. 335 (1974). Similarly,
overt presidential interference into agency processes may raise similar concerns. See
Rosenberg, supra note 48; see also Note, supra note 48, at 532. But cf. Cutler &
Johnson, Regulation and the Political Process, 84 YALE L.J. 1395, 1410-17 (1975).

7.See Chadha, 462 U.S. at 945.
73 Cf. id. at 958; Bowsher v. Synar, 106 S. Ct. at 3192 (to accomplish legislative

change, conformity with the express procedures of the Constitution is required).
74 In Chadha, the issue before the Court was whether either house of Congress could

exercise a one-house veto over executive action. The Court struck down the use of a
legislative veto on the ground that it impermissibly allowed Congress to extend its
participation into the executive process in violation of the separation of powers. Chadha,
462 U.S. at 958-59. The use of presidential signing statements similarly extends the
President's role in the legislative process beyond the permissible bounds detailed by
the Framers in Art. I, § 7, cl. 2. See also Bowsher, 106 S. Ct. at 3192.

75 In Youngstown, the Supreme Court rejected the executive action at issue because
it constituted an attempt to subject Congress' lawmaking power to presidential super-
vision and control. See Youngstown, 343 U.S. at 588. The Court noted that the President,
and not Congress, was directing national policy in violation of the separation of powers
doctrine. See id.

76 Excessive presidential control over the lawmaking process could, as Benjamin
Franklin feared, lead to a situation in which "[n]o good law whatever could be passed
without a private bargain with [the President]." Notes of James Madison, supra note
42, at 99. See also Chadha, 462 U.S. at 946-51 (discussing the Framers' view that the
federal power needed to be divided and dispersed in order to protect the people's
liberty); THE FEDERALIST No. 51 (J. Madison).

" See Chadha, 462 U.S. at 956-57.
78 Id. at 957-58 (footnote omitted).
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of persons affected by the legislation without first satisfying the
constitutionally mandated veto procedure of Article I, section
7, clause 2.79 Use of the presidential signing statement, there-
fore, violates the veto requirement of the Constitution.

B. Use of Presidential Signing Statements Violates
Separation of Powers Because the President Lacks the

Authority to Speak for Congress

In Youngstown Sheet & Tube Co. v. Sawyer,80 the Supreme
Court held that a seizure of the steel mills by the Secretary of
Commerce, pursuant to an executive order issued by. President
Truman, violated the constitutional doctrine of separation of
powers. In reaching this result, the Court indicated that the
President's power to act must come either from an act of Con-
gress, whether express or implied, or from the Constitution
itself.8' Because Congress had never given the President such
authority, and because the Constitution did not authorize him
to act, the Court found that the executive order directing the
seizure constituted a legislative act in violation of the separation
of powers.82

In Catholic Social Services,8 3 as in Youngstown, the Attorney
General can point to no statutory provision, whether in the Act
or in another part of the United States Code, that expressly or
impliedly empowers the President to authoritatively state what
Congress intended by enacting the Act. Further, there is no
provision of the Constitution that could support such an argu-
ment. Thus, absent a delegation of authority to act for Con-

79 Cf. Chadha, 462 U.S. at 952. Chadha makes clear that any change of legal rights
must be accomplished through constitutionally mandated procedures.

0 343 U.S. 579 (1952).
"I Id. at 635-38 (Jackson, J., concurring) (actions of the President may fall into three

categories: (1) express or implied grants of authority from Congress, at which time the
President's power is at its maximum; (2) independent power in a "zone of twilight" of
authority shared with Congress, at which time the test of authority depends upon the
imperative of the event; and (3) the President's own constitutional authority minus any
authority the Constitution grants to Congress over the matter, at which time the Presi-
dent's power is at its lowest ebb).

82 Id. at 589.
83 No. 86-2907 (9th Cir. 1987).
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gress,8 the assertions of the Executive Branch that the Presi-
dent's signing statements authoritatively discerned Congress'
legislative intent violates the separation of powers doctrine up-
held in Youngstown.

In proffering such statements to the courts, the Attorney
General might claim that the President issued the signing state-
ment pursuant to his role in the lawmaking process under Article
I, thereby making the signing statement legislative in nature.
Nevertheless, "[w]hen the Executive acts, he presumptively
acts in an executive or administrative capacity as defined in
[A]rticle II. ' ' 85 The question, then, is whether the Constitution
authorizes the President to avoid this presumption and to issue
statements legislative in nature. 86

The inquiry under the holding of Youngstown must begin with
the express language of the Constitution.87 It might be argued
that the recommendation provision of Article II, section 3 makes
a signing statement a legislative act, and thus indicative of
congressional intent. That section provides that the President
"shall from time to time give to the Congress Information of the
State of the Union, and recommend to [Congress for] their
Consideration such Measures as he shall judge necessary and
expedient. 88 The President's signing statements, however, are
not recommendations to be acted upon by Congress. If that
were the case, the statements would fall into the category of
matters subject to the standards of the Presentment Clause.89

As those standards can never be satisfied by the very terms and
nature of the issuance of the signing statement, the recommen-

91 The legislative process is considered to be under the exclusive control of Congress.
See Youngstown, 343 U.S. at 589 (Congress alone possesses the lawmaking power).
Therefore, the separation of powers doctrine would likely void even an express dele-
gation by Congress of its primary lawmaking responsibility. Cf. Bowsher, 106 S. Ct. at
3191 ("structural protections against abuse of power [are] critical to preserving liberty").

R1 Chadha, 462 U.S. at 951.
96 This is similar to the question presented in Youngstown: could the Executive's act

be sustained on the basis of some provision in the Constitution? Id. at 587; see also id.
at 640 (Jackson, J., concurring); cf. Chadha, 462 U.S. at 952 (whether the actions of
the House are, as a matter of constitutional law, an exercise of executive power
"depends not on their form but upon 'whether they contain matter which is properly to
be regarded as legislative in its character and effect"') (quoting S. REP. No. 1335, 54th
Cong., 2d Sess. 8 (1897)). It is well settled that the President does have a limited role
in the legislative process. See supra notes 37-41 and accompanying text.

10 See Youngstown, 343 U.S. at 640 (Jackson, J., concurring) (act of President can
only be sustained if found to be beyond control of Congress and solely within his
constitutional domain).

U U.S. CONST. art. II, § 3; see also Youngstown, 343 U.S. at 587 (President's role in
legislative process limited to recommending and vetoing acts of Congress).

89 U.S. CONsT. art. I, § 7, cl. 2.
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dation provision of Article II, section 3 can be of no assistance
to the Executive.

The only other language in the Constitution which might sup-
ply sufficient legislative indicia to the President's statement to
overcome the presumption of executive action is the provision
that the President shall faithfully execute the laws.9° Under this
broadly stated grant of power, the administration could argue
that the statements are issued in furtherance of the President's
duty under Article I, section 7, clause 2 to sign bills properly
presented by Congress. 91 The President's qualified veto power,
however, implies that the views of the President shall only have
constitutional significance if he objects to the bill presented by
Congress. 92 Because the terms in the Presentment Clause im-
plicitly negate the argument that the President's affirmatively
stated views upon signing a bill into law are constitutionally
meaningful, the President cannot rely on his role in the legisla-
tive process under Article I for the authority to speak for
Congress.

Nor does past presidential practice support the argument. 93 A
presidential practice may be given deference if it is "a systematic
unbroken, executive practice, long pursued to the knowledge of
the Congress and never before questioned ... [that] may be
treated as a gloss on 'executive Power' vested in the President
by [Section] 1 of article II." 94 In contrast, the offering to a court
of presidential signing statements as authoritative expressions
of the will of Congress is a new practice, undertaken in an effort
to accumulate constitutional authority properly belonging to
Congress. 95

It becomes clear that the President lacks any constitutional
authority to speak for Congress and that the presumption that
he has acted in an executive capacity must be sustained. In

90 U.S. CONST. art. II, § 3 provides that the President "shall take Care that the Laws
be faithfully executed."
9' Cf. Youngstown, 343 U.S. at 640-41 (Jackson, J., concurring) (although "the Pres-

ident does enjoy unmentioned powers[, this] does not mean the mentioned ones should
be narrowed by a niggardly construction").
92 See U.S. CONsT. Art. I, § 7, cl. 2.
9 See Youngstown, 343 U.S at 610-11 (Frankfurter, J., concurring) (past presidential

practice is relevant because the constitutional framework for government must be
viewed in the context of its actual operation).

Id. at 610-11 (Frankfurter, J., concurring); see also Dames & Moore v. Regan, 453
U.S. 654, 686 (1981) (long-term exercise of foreign policy power by President justified
the abrogation of various claims of individuals against the government of Iran).
95 See supra notes 12-16 and accompanying text.
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Bowsher v. Synar,96 the Supreme Court set forth what "functions
... plainly [entail] ... execution of the law in constitutional
terms. ' 97 It stated that "[i]nterpreting a law enacted by Congress
to implement the legislative mandate is the very essence of
'execution' of the law. ' 98 Under this analysis the President's
signing statement constitutes an interpretive statement issued in
execution of a law passed by Congress-not pursuant to any
legislative authority expressed or implied by the Constitution.
Therefore, courts presented with presidential statements must
declare that the President lacks the constitutional authority to
speak for Congress and that a President's signing statement
simply contains the views of the Executive Branch issued pur-
suant to its executive-and not legislative-authority. As such,
they are constitutionally unreliable indicators of Congress' will,
and a court should not use these statements as a tool for inter-
preting the acts of Congress.

C. The Statements are Equivalent to the Unconstitutional
Executive Order Rejected in Youngstown

Presidential signing statements subvert the constitutional al-
location of power in the federal government by providing a
means to substitute presidentially created policies for those of
Congress. The Constitution, however, empowers Congress to
express in law our national policy, and set the guidelines for its
implementation. The President's constitutional role is to carry
out these laws, and to administer those policies, according to
the framework set by Congress. The use of signing statements
places the President in the role of policymaker by substituting
his interpretation of law for Congress' language. Nothing in the
constitutionally enumerated powers of the President allows such
policymaking. 99 Those seeking to justify such conduct have in-
stead looked to a notion of "implied" powers. 100

9 106 S. Ct. 3181 (1986).
97 Id. at 3192.
98 Id. (emphasis added). See infra note 125.
99 See Youngstown, 343 U.S. at 641 (Jackson, J., concurring).
100 See id. at 646 (Jackson, J., concurring). In fact, in Youngstown, as well as in

Catholic Social Services, the executive action was premised on an assertion of implied
constitutional authority under Art. II, § 3. See Appellant's Brief at 24-25 n.16, Catholic
Social Services, No. 86-2907 (9th Cir. 1987).
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The President claimed in Youngstown that necessity and cus-
tom had given him broad powers to act in the national interest
as he saw fit.101 The Supreme Court rejected this argument,
stating that under the Constitution, "the President's power to
see that the laws are faithfully executed refutes the idea that he
is to be a lawmaker. [It] limits his functions in the lawmaking
process to the recommending of laws he thinks wise and the
vetoing of laws he thinks bad."'10 2 Moreover, the Constitution
provides that Congress "shall make the laws which the President
is to execute.' '0 3

In Youngstown, the President's order did not direct that a
congressional policy be executed in a manner prescribed by
Congress, but rather directed the execution of the President's
own policy in a manner prescribed by the President. Conse-
quently, the Supreme Court held that the issuance of the order
constituted a legislative act in violation of separation of powers
principles. 104 The Court reached this result despite the existence
of an emergency situation, which threatened military readi-
ness. 0 5 If the President is not authorized to exercise policymak-
ing power in such an extreme context, he certainly should not
be able to do so in the more mundane circumstance of issuing
signing statements.

The logic underlying the use of presidential signing statements
to discern congressional policy violates the rationale of Youngs-
town. Such a position, in substance and effect, holds that the
conduct of the Executive Branch must be judged against the
President's interpretation of the law, and not by the law itself. 106

By this sleight of hand, the Executive Branch would enable
itself to do by the President's statement what it could not do
through an executive order: "direct that a presidential policy be
executed in a manner prescribed by the President."' 1 7 As
Youngstown makes clear, however, the President can only di-
rect, whether through executive order or proclamation, "that a
congressional policy be executed in a manner prescribed by

101 See Youngstown, 343 U.S. at 646 (Jackson, J., concurring).
102 Id. at 587.
103 Id.; see also McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 415-16 (1819).
104 See Youngstown, 343 U.S. at 588-89.
105 See id. at 646 (Jackson, J., concurring).
106 The Attorney General has moved toward this position in the case challenging the

implementation of the Immigration Reform and Control Act of 1986, by placing heavy
emphasis on the President's signing statement. See Appellant's Brief at 24-25 n.16,
Catholic Social Services, No. 86-2907 (9th Cir. 1987).

107 Youngstown, 343 U.S. at 588.
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Congress[.]' 08 To give legislative effect to a President's signing
statement would allow the Executive to direct policy in a man-
ner Congress could not check. 109 This would make the President
both a lawmaker and law enforcer, and erase the boundary
between Article I and Article II.

The singular duty of the Legislature to make law is basic to
our constitutional structure. The use of presidential signing
statements to interpret acts of Congress offends the tripartite
system of government, which grants exclusive lawmaking pow-
ers to the Legislature. This is one of the basic structural prin-
ciples on which our polity was formed, and thus, these state-
ments cannot be relied on as an indication of congressional
intent.

III. USE OF SIGNING STATEMENTS TO INFLUENCE
INTERPRETATION OF LAW VIOLATES THE UNDERPINNINGS OF

SEPARATION OF POWERS BETWEEN ARTICLE Il AND
ARTICLE III

If the essential constitutional role of the Judiciary is to be
maintained, there must be both the appearance and the re-
ality of control by Article III judges over the interpretation,
declaration, and application of federal law.110

The separation between powers exercised by the Judiciary
and powers exercised by the Executive is fundamental. Those
whose thought influenced the formation of this republic feared
the tendency toward tyranny inherent in executive exercise of
judicial power."' Indeed, a major objection voiced against the
Crown in the Declaration of Independence was that colonial
judges were made dependent upon the will of the Executive

101 Id.; cf. Federal Energy Admin. v. Algonquin SNG, Inc., 426 U.S. 548, 558-60
(1976) (presidential proclamation made pursuant to express grant of authority by Con-
gress held not a violation of separation of powers).

109 See Youngstown, 343 U.S. at 588.
110 Pacemaker Diagnostic Clinic of America v. Instromedix, 725 F.2d 537, 544 (9th

Cir. 1984) (en banc), cert. denied, 469 U.S. 824 (1985) (holding constitutional a federal
statute that allowed magistrates to conduct civil trials with the consent of all parties).

"I See J. MONTESQUIEU, THE SPIRIT OF LAWS 151-52 (T. Nugent trans. 1949) (any
combination of executive and judicial functions creates a system with an inherent
tendency toward tyrannical actions); see also THE FEDERALIST No. 47, at 325-26 (J.
Madison) (H. Lodge ed. 1888) (discussing Montesquieu: "the fundamental principles of
a free constitution are subverted" by exercise of another branch's power); J. MONTES-
QUIEU, supra, at 120 ("were the power of judging joined to the Executive the judge
might behave with all the violence of an oppressor").

1987]
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alone.112 The Framers thus crafted an independent judiciary that
would stand free of control by the Executive." 3 Separation
between the Executive and the Judiciary is indispensable to
public liberty and its breach cannot be tolerated. 1" 4

The presentation of a presidential signing statement as defin-
itive evidence of Congress' intent injects the Executive Branch
into the judicial process to a degree that cannot be countenanced
under current approaches to the separation of powers." 5 Al-
though boundaries between the branches of government can no
longer be characterized as absolute," 6 Article III guarantees of
judicial independence--"designed to give judges maximum free-
dom from possible coercion or influence by the Executive"' 7t - -

are as vital under the current administration as under any

112 See United States v. Will, 449 U.S. 200, 219 (1980). In 1761, the King converted
the tenure of colonial judges to service at his pleasure, which became one of the basic
objections voiced against the Crown. See The Declaration of Independence para. I
(U.S. 1776) ("He has made Judges dependent on his Will alone."). This concern was
also voiced by the Framers at the Constitutional Convention. See Notes of James
Madison (July 18, 1787), reprinted in 2 THE RECORDS OF THE FEDERAL CONVENTION
45 (M. Farrand rev. 2d ed. 1966) (discussing constitutional prohibition on reducing
judges' salaries during their tenure); see also O'Donoghue v. United States, 289 U.S.
516, 531 (1933) (Framers' recognition of "high importance" of Judiciary independent of
executive influence manifested in salary reduction prohibition).

113 Direct executive interference with judicial duties was resoundingly rejected by the
Constitutional Convention, which defeated a proposal to allow judges to be removable
by the Executive. "The judges would be in a bad situation if made to depend on any
gust of faction which might prevail in the two Branches of government." J. Madison, 2
JOURNAL OF THE FEDERAL CONVENTION 257 (Hunt ed. 1908)

n4 The independence of the Judiciary is a primary goal of Article In. From the outset,
Article III "was designed as a protection for the parties from the risk of legislative or
executive pressure on judicial decision." Currie, Bankruptcy Judges and the Indepen-
dent Judiciary, 16 CREIGHTON L. REV. 441,460 n.108 (1983); see also Kaufman, Chilling
Judicial Independence, 88 YALE L.J. 681, 713 (1979). The existence of a free judiciary
exists not for the judges, but for the judged; "a judiciary free from control by the
Executive and Legislature is essential if there is a right to have claims decided by judges
who are free from potential domination by other Branches of government." United
States v. Will, 449 U.S. 200, 217-18 (1980); see also Northern Pipeline v. Marathon
Pipe Line Co., 458 U.S. 50, 58 (1982) (plurality opinion of Brennan, J.). This principle
was reaffirmed by the Court just last term. See Commodity Futures Trading Comm'n
v. Schor, 106 S. Ct. 3245, 3256 (1986). It is undoubtedly a principle that is deserving of
effectuation in this context.

15 See Pacemaker, 725 F.2d at 541 ("A separate and independent judiciary, and the
guarantees that assure it, are present constitutional necessities, not relics of antique
ideas.").

116 See Springer v. Philippine Islands, 277 U.S. 189, 209 (1928) (Holmes, J., dissenting)
("[tihe great ordinances of the Constitution do not establish and divide fields of black
and white"); Buckley v. Valeo, 424 U.S. 1, 121 (1976) (per curiam) ("a hermetic sealing
off of the three Branches from one another would preclude the establishment of a nation
capable of governing itself effectively"); Bowsher v. Synar, 106 S. Ct. 3181, 3200 (1986)
(Stevens, J., concurring) ("a particular function, like a chameleon, will often take on
the aspect of the office to which it is assigned") (citing Myers v. United States, 272
U.S. 52, 291 (1926) (Brandeis, J., dissenting)).

"7 United States ex rel. Toth v. Quarles, 350 U.S. 11, 16 (1955).
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other.118 Article III commands that "the independence of the
Judiciary be jealously guarded." 119

This section will show that no justification exists for the use
of presidential signing statements by the Judiciary. Despite the
absence of explicit prohibition of such statements in Article III,
the separation of powers principles which it embodies are of-
fended by the use of signing statements. These statements
should be excluded because they are unreliable, inaccurate, and
misleading evidence of legislative intent, while at the same time
they violate the separation of powers principles that structure
our government.

A. An Executive Statement is Not Part of the President's
Duty to Execute the Laws

The use of signing statements to encroach on judicial inter-
pretation of law cannot be justified by a hollow invocation of
the President's duty to execute the laws. 120 Although there is no
doubt that the Constitution "assigns to the Executive Branch,
and not the Judicial Branch, the duty to 'take care that the laws
be faithfully executed,' '12 1 it is equally beyond reproach that
the President's duty to execute the law is circumscribed by the
terms of the law as enacted by Congress. 122 Although actions of
the Executive legitimately taken to execute the law are entitled

,,8 See Bowsher, 106 S. Ct. at 3186-87 (tracing Court's decision to the influence of

Montesquieu's and Madison's ideas regarding the separation of powers in the Consti-
tution); see also Glidden Co. v. Zdanok, 370 U.S. 530, 582 (1962) (plurality opinion of
Harlan, J.).

,"9 Northern Pipeline v. Marathon Pipe Line Co., 458 U.S. 50, 60 (1982) (plurality
opinion of Brennan, J.). Based on this constitutional commitment, the Marathon Court
found institutional protections for judicial independence so compelling that it struck
down a painstakingly drawn congressional plan for bankruptcy courts. See id. at 87.
'20 U.S. CONST. art. III, § 3 ("he shall take Care that the Laws be faithfully executed").
"I Allen v. Wright, 468 U.S. 737, 761 (1984). Thus, a "restructuring of the apparatus

established by the Executive Branch to fulfill its legal duties" is not a fit subject for
judicial resolution; the Court recognized, however, that a similar complaint based on
violation of a legal obligation would not run afoul of the structural principles of the
Constitution. See id. at 757, 759.

122 See Bowsher, 106 S. Ct. at 3207 (White, J., dissenting); Myers v. United States,
272 U.S. 52, 156-57 (1926) (quoting United States v. Guthrie, 58 U.S. (17 How.) 284,
308 (1854) (McLean, J., dissenting); see also Myers, 272 U.S. at 184 (McReynolds, J.,
dissenting) ("chief duty of the President is to carry into effect the will of Congress
through such instrumentalities as it has chosen to provide"). See generally United States
v. Perkins, 116 U.S. 483, 485 (1886); Kendall v. United States, 37 U.S. (12 Pet.) 524,
610 (1838); E. CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787-1957 80-81 (1957).
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to high regard, 123 "[t]he courts must not abdicate their respon-
sibility to check the governmental excesses of the Executive"
in reviewing its actions. 124

There is a vast difference between the Executive's constitu-
tional function of putting Congress' will into effect through ad-
ministrative action and the attempt, by use of signing state-
ments, to affect a court's interpretation of that legislative
intent. 125 Execution of the law, as constitutionally mandated,
does not include transformation of the meaning of the law. Nor
does it include presentation of this modified construction for
use in a judicial determination of the legitimacy of executive
action. Accordingly, these statements are not part of the Ex-
ecutive's duty to execute the laws.

B. The Executive Statement Is Entitled to No Deference as
an Agency Interpretation

It is critical to recognize that an executive statement inter-
preting law is not entitled to the same deference given to an
administrative agency's construction of a statutory scheme it is

'2 Respect must be granted to legitimate actions on the part of the Executive Branch
to accomplish its constitutional role. See United States v. Burr, 25 F. Cas. 187, 190,
191-92 (C.C. Va. 1807) (No. 14,694) (Marshall, C.J.); D. MALONE, JEFFERSON THE
PRESIDENT: SECOND TERM 1805-1809 304-05 (1974); see also FTC v. Standard Oil Co.
of California, 449 U.S. 232, 249 (1980) (Stevens, J., concurring); United States Parole
Comm'n v. Geraghty, 445 U.S. 388, 397 (1980) (separation of powers constraints prevent
court from intruding into executive investigations). This constitutional fact, however,
cannot prevent judicial intervention when necessary to defeat an illegitimate exercise
of power that is not legitimately granted to the President by the Constitution. See
Northern Pipeline v. Marathon Pipe Line Co., 458 U.S. 50, 83 (1982) (plurality opinion
of Brennan, J.); see also Nagel, Separation of Powers and the Scope of Federal
Equitable Remedies, 30 STAN. L. REV. 661, 682 (1978).

124 United States v. Gonsalves, 691 F.2d 1310, 1319 (9th Cir. 1982); see also Ciba-
Geigy Corp. v. EPA, 801 F.2d 430, 438 (D.C. Cir. 1986) (doing so implies no lack of
"[riespect for our coordinate Branch of government").

125 Of course, in executing the law, the Executive Branch must often act where the
intent of Congress is not clear. These signing statements, however, serve a much
different purpose. As with the Act, the Executive is apparently not trying to interpret
the intent of Congress, but is grafting a new meaning onto the statute. See supra text
accompanying notes 12-31. While the Executive could engage in many of the same
activities in the absence of a signing statement, it is the use of these statments as
justification for the executive action that brings on separation of powers concerns. In
addition, in most cases where the Executive Branch acts in making an initial interpre-
tation of a statute, it is the agency trusted with implementing the act that makes the
decision. Because of agency expertise and congressional delegation, these decisions are
given appropriate deference by the courts. See K. DAvis, ADMINISTRATIVE LAW TEXT
§ 5.03 (3d ed. 1972). However, the presidential signing statements should be accorded
no deference as an agency interpretation. See infra notes 126-32 and accompanying
text. Presidential signing statements go much further, and with much less justification,
than traditional executive interpretations of statutes made in the course of implementing
a congressional program.
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charged with enforcing.12 6 Although a degree of central manage-
ment under presidential direction may be desirable, 2 7 the Pres-
ident's actual involvement in the workings of even the executive
agencies is highly attenuated.'2 The plain fact is that the chief
executive is not an expert on all facets of each agency that is
theoretically under his control. Courts award deference to
agency interpretations of law because the agency is supposed
to have developed unsurpassed expertise in dealing with ques-
tions of its own statutory authorization. 29 The chief executive,
in graphic contrast, cannot possess unsurpassed expertise in
applying all statutory law that touches on any program to be
administered by the Executive Branch--especially when the
interpretation proffered by the Executive involves a nascent
statutory program that the Executive Branch has not yet
implemented.

Moreover, it is justifiable to grant deference to an agency
determination because the agency--even if formed as an exec-
utive body-is a creature of Congress and is subject to its con-
trol. It is axiomatic that "administrative activity cannot reach
beyond the limits of the statute that created it. 1 3o When an

12 No amount of deference, of course, can allow the Legislative or Executive Branch
to exercise Article III power under the guise of accomplishing its putative constitutional
purpose. See Schick v. Reed, 419 U.S. 256,274,276 n.12 (1974) (Marshall, J., dissenting)
("a legal opinion from the Attorney General supplies reasoned interpretations, but hardly
bears the force of law"). It is fitting to recognize that Marbury v. Madison, 5 U.S. (I
Cranch) 137 (1803) itself involved a question of deference to a determination by an
administrative official of the Executive Branch. When the agency seeks to have an
interpretation control a court's determination of a constitutional or statutory point, it is
clear that the agency's determination must fall to that required, in the court's judgment,
by the provision or act being interpreted. See Marbury, 5 U.S. (I Cranch) at 166 ("the
question whether a right has vested or not is, in its nature, judicial, and must be tried
by the judicial authority"); see also Monaghan, Marbury and the Administrative State,
83 COLUM. L. Rv. 1, 2 (1983); Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Ins.
Co., 463 U.S. 29, 41 (1983); United Church of Christ v. Federal Communications
Comm'n, 707 F.2d 1413, 1425 (D.C. Cir. 1983) (cases both requiring a "hard look" before
any deference is shown when agency proposes a change of course).

127 See Bruff, Presidential Power and Administrative Rulemaking, 88 YALE L.J. 451,
491-95 (1979). Central management may be desirable because many agencies share
similar administrative needs; a central structure is thus conducive to efficiency. See R.
KATZMANN, REGULATORY BUREAUCRACY: THE FEDERAL TRADE COMMISSION AND

ANTITRUST POLICY 140 (1980).
I' See Strauss, The Place of Agencies in Government: Separation of Powers and the

Fourth Branch, 84 COLUM. L. REv. 573, 590 (1984) ("Even in executive agencies, the
layer over which the President enjoys direct control of personnel is very thin and political
factors may make it difficult for him to exercise even these controls to the fullest.").

129 See Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837, 844 (1984); Columbia Basin Land Protection Ass'n v. Schlesinger, 643 F.2d 585,
600 (9th Cir. 1981).

130 INS v. Chadha, 462 U.S. 919, 953 n.16 (1983). See also Koch, Judicial Review of
Administrative Discretion, 54 GEO. WASH. L. REv. 469, 484 (1986). Koch argues that
even the freedom to make policy is granted to the agency by Congress because the
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agency overreaches its authority, the delegation doctrine en-
sures that the agency's interpretation of its actions will be mea-
sured against the statutory authority granted by Congress in the
agency's organic law.131 No such assurance exists for presiden-
tial interpretations. Furthermore, any exercise of judicial or
quasi-judicial power by an executive agency is subject to pro-
cedural safeguards, including judicial review. 3 2 Neither proce-
dural protection nor direct judicial review exists to safeguard
presidential interpretations of law from abuse. Such interpreta-
tions cannot be relied on or deferred to under any theory of
agency expertise. Therefore, the specific legal authorization of
agency interpretations cannot provide a justification for general
power of the President to interpret legislative intent.

C. It Is the Sole Province of the Judicial Branch to Interpret
the Will of Congress

Early in our nation's history the Supreme Court established
that "it is, emphatically, the province and duty of the judicial

Legislature valued the administrative consideration of social goals. Whether the agency
has exceeded the policy granted to it by Congress is a question of law, to be decided
by the courts. See id. at 488.

'31 Despite the moribund status attributed to the delegation doctrine by many com-
mentators, see National Ass'n of Property Owners v. United States, 499 F. Supp. 1223,
1239-41 (D. Minn. 1980); K. DAvIs, ADMINISTRATIVE LAW TREATISE § 3.1 (1978),
there are recent indications that a majority of the Supreme Court believes the doctrine
to be fully viable. See American Textile Mfg. Inst., Inc. v. Donovan, 452 U.S. 490, 543
(1981) (Rehnquist, J., dissenting); Industrial Union Dep't, AFL-CIO v. American Pe-
troleum Inst., 448 U.S. 607, 672 (1980) (Rehnquist, J., concurring). Justice Blackmun,
Justice White, and Chief Justice Burger joined Justice Rehnquist in finding a delegation
question in Hampton v. Mow Sun Wong, 426 U.S. 88, 123 (1976) (Rehnquist, J.,
dissenting). A majority narrowly construed a statute to avoid potential delegation ques-
tions in National Cable Television Ass'n v. United States, 415 U.S. 336, 342 (1974).
Justice Marshall and Justice Brennan have recognized the validity of the doctrine in
laws invoking criminal sanctions or affecting fundamental rights. See Federal Power
Comm'n v. New England Power Co., 415 U.S. 345, 353 (1974) (Marshall, J., concurring);
United States v. Robel, 389 U.S. 258, 275 (1967) (Brennan, J., concurring). But cf.
Scalia, A Note on the Benzene Case, 4 REGULATION 25-28 (July-Aug. 1980) (revitalizing
doctrine would lead to "judicial activism").

132 See Chadha, 462 U.S. at 966 n.10 (Powell, J., concurring); Northern Pipeline v.
Marathon Pipe Line Co., 458 U.S. 50, 83 (1982) (plurality opinion of Brennan, J.)
(agencies "do, in a sense, affect the exercise of judicial power, but they are also
incidental to Congress' power to define the right that it has created"). Judicial review
is critical to the legitimacy of delegations of authority. See Yakus v. United States, 321
U.S. 414 (1944) (imposing judicial review upon the test for determining breadth of
delegations); Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 744-48 (D.D.C.
1971) (Levanthal, J.); see also Aranson, Gellhorn & Robinson, A Theory of Legislative
Delegation, 68 CORNELL L. REV. 2, 14 (1982); Davis, A New Approach to Delegation,
36 U. CHI. L. REV. 713 (1969).
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department to say what the law is.' 133 A critical element of the
Judiciary's duty to interpret the law is the duty to determine
the extent of the law.134 The prime element of determining the
law's extent, in turn, is the duty to discern "the meaning of an
enactment.' 135 Indeed, "[tihe cardinal purpose of a court in
construing statutes is to determine the intent of Congress.' 1 36

This constitutionally essential function, the delineation of
congressional intent, is reserved to the Judiciary. 137

133 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); see also Cooper v. Aaron,
358 U.S. 1, 17-19 (1958).

134 See Kendell v. United States, 37 U.S. (12 Pet.) 524 (1838); cf. Ex parte McCardle,
74 U.S. (7 Wall.) 506, 514 (1868).

,35 Tennessee Valley Auth. v. Hill, 437 U.S. 153, 194-95 (1978) (once meaning and
constitutionality of a law are determined, "the judicial process comes to an end"). The
ultimate guide to interpreting statutory law is the intent of Congress, and the institution
that discerns that guide is the Judiciary. Indeed, the Judiciary has the power to fashion
remedies for statutory and constitutional violations impliedly from provisions that are
silent in that regard; "such power is to be exercised in the light of relevant policy
determinations made by the Congress." Bush v. Lucas, 462 U.S. 367, 373 (1983); accord
Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388,
403-04 (1971) (Harlan, J., concurring) (judicial power involves policy choices enlight-
ened by Congress); see also Chappell v. Wallace, 462 U.S. 296, 303-04 (1983); Carlson
v. Green, 446 U.S. 14, 18-20 (1980); Davis v. Passman, 442 U.S. 228, 245 (1979).

136 Matter of Koerner, 800 F.2d 1358, 1364 (5th Cir. 1986).
37 To date, the courts have considered signing statements in deciding cases, without

giving them any special consideration, but have not analyzed the constitutional con-
cerns. In Bowsher v. Synar, 106 S. Ct. 3181 (1986), the Supreme Court cited the
President's statement on signing the Balanced Budget and Emergency Deficit Control
Act of 1985, Pub. L. No. 99-177, 99 Stat. 1038 (codified at 2 U.S.C. §§ 901-907, 921-
922 (1986)). The Court referred to the signing statement simply to indicate that the
President, as well as members of Congress, believed parts of this Act to be unconsti-
tutional. See Bowsher, 106 S. Ct. at 3185 n.1 (citing statement on signing H.R.J. Res.
372 into law, 21 WEEKLY COMP. PREs. Doc. 1491 (1985)). The Court did not in any way
rely on the President's statement as an authoritative expression of Congress's intent.
Furthermore, Justice White, dissenting, found President Reagan's view of the Act
inconsistent with the President's constitutional role in its enactment. See Bowsher, 106
S. Ct. at 3206 n.2 (White, J., dissenting) ("The Solicitor General appeared on behalf of
the... Executive departments, which intervened to attack the constitutionality of the
statute that the Chief Executive had earlier endorsed and signed into law."). This view
implies that when the President signs a bill, he automatically endorses it without qual-
ifications and accepts its every provision. Compare id. with United States v. Lovett,
328 U.S. 303, 313 (1946) (Supreme Court referred to, but did not rely upon, President's
statement upon signing the Urgent Deficiency Appropriation Act of 1943); National
Parks and Conservation Ass'n v. Kleppe, 547 F.2d 673, 678 n.16 (D.C. Cir. 1976) (noting
that an issue left expressly unanswered in an earlier case had been tangentially addressed
previously in President Johnson's statement upon signing a bill revising the Adminis-
trative Procedure Act of 1966). But see Berry v. Department of Justice, 733 F.2d 1343,
1349-50 (9th Cir. 1984) (citing President Johnson's statement upon signing into law the
Freedom of Information Act for the proposition that a goal "of the FOIA is to allow
the public to determine how agencies reach decisions"); Clifton D. Mayhew, Inc. v.
Wirtz, 413 F.2d 658, 661-62 (4th Cir. 1969) (relying on statement of President Truman
on signing into law the Portal-to-Portal Act). It must be pointed out that the courts in
Berry and Mayhew did not address the constitutional implications raised by their use of
presidential signing statements.
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Other branches of government must, in the course of their
duties, initially interpret 138 the Constitution and laws of the
United States; notwithstanding any initial interpretation by an-
other branch, however, the Judiciary must make a wholly in-
dependent determination of the intent of the legislature.3 9 Any
action by the Executive that has the practical effect of limiting
the ability of the Judiciary to determine the law thus encroaches
upon Article III protections of judicial independence. 140 Such
an encroachment is constitutionally impermissible when it con-
cerns a matter that is "inherently judicial";14' determining the
intent of Congress is certainly such an inherently judicial
function.

When the Executive intrudes upon such an "essential attribute
of judicial power," concerns that it "impermissibly threatens the
institutional integrity of the judicial Branch" are at their high-
est. 42 In determining whether executive action "impair[s] the

Il Other officers in other branches, of course, take oaths to uphold the Constitution
and must make initial determinations of constitutionality before placing their imprimatur
on an action. See Fisher, Constitutional Interpretation by Members of Congress, 63
N.C.L. REV. 707, 747 (1985). See also supra note 125. Past executives have recognized
this fact. See Letter from Thomas Jefferson to Abigail Adams (Sept. 11, 1804), reprinted
in 8 THE WRITINGS OF THOMAS JEFFERSON, supra note 4, at 310-11 n.1 (executive
must determine whether law is constitutional before signing). The ultimate arbiter of
binding constitutionality is, however, the Judiciary; presidents themselves have recog-
nized this fact. See Letter from Franklin D. Roosevelt to Congressman Samuel B. Hill
(July 6, 1935), reprinted in 4 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D.
ROOSEVELT 297-98 (S. Rosenman ed. 1935) (executive unsure of constitutionality; ul-
timate decision rests in courts).

139 See United States v. Nixon, 418 U.S. 683,703 (1974) (quoting Marbury v. Madison,
5 U.S. (1 Cranch) 137, 177 (1803)) ("many decisions of this Court ... have unequivocally
reaffirmed ... that '[ilt is emphatically the province and duty of the judicial department
to say what the law is"'); see also Powell v. McCormack, 395 U.S. 486, 549 (1969)
("[o]ur system of government requires that federal courts on occasion interpret the
Constitution in a manner at variance with the construction given the document by
another Branch").

14 _Cf. United States v. Will, 449 U.S. 200, 217 (1980) (denial of salary increases to
federal judges violates separation of powers because control over judicial pay creates a
potential of domination by the other Branches). Indeed, early courts hesitated to utilize
even legislative statements as indications of congressional intent; determinations of the
Judiciary interpreting the law from the words of the statute were preferable to collecting
statements of legislators. See Powell, The Original Understanding of Original Intent,
98 HARV. L. REv. 885, 899 (1985) (states in reference to 17th Century British courts:
"[i]n seeking a statute's proper construction, courts would also admit the practical
exposition of the statute supplied by usage under it"); see also Letter from Thomas
Jefferson to Skelton Jones (July 28, 1809), quoted in D. MALONE, JEFFERSON THE
VIRGINIAN 261-62 (1948) (meaning of act is "in the air" until "settled by decisions").
,41 Northern Pipeline v. Marathon Pipe Line Co., 458 U.S. 50, 68 (1982) (plurality

opinion of Brennan, J.); Ex parte Bakelite, 279 U.S. 438, 458 (1929).
142 See Commodity Futures Trading Comm'n v. Schor, 106 S. Ct. 3245, 3258 (1986).
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role of the courts under Article III, ' ' 143 the proper inquiry fo-
cuses on whether the action taken prevents the Judiciary from
accomplishing its constitutionally assigned duties. 144 It is fun-
damental that the Executive cannot share an attribute of the
judicial power with the courts. 145 Moreover, another branch
impinges upon the Judiciary if it "improperly directs the Judi-
ciary in the performance of its duties."' 46 In determining whether
the courts have been improperly directed, "the extent and char-
acter" of the potential direction must be assessed "according to
common sense and the inherent necessities of governmental co-
ordination."1 47

The Executive Branch may not compel a court to reach a
particular decision. However, the offering of a presidential sign-
ing statement purporting to explain legislative intent exerts a
powerful influence on the court's perceptions. The authority
and prestige of the President infuse the signing statement with
a potent aura of veracity. Thus, acceptance of these statements

13 United States v. Nixon, 418 U.S. at 707. See also Nixon v. Fitzgerald, 457 U.S.
731, 754 (1983). Similar to the inquiry of whether one branch has impaired the functions
of another is the related question of whether one branch has expanded its powers at
the expense of a coordinate branch. See Muskrat v. United States, 219 U.S. 346, 362
(1911) (Judiciary is barred by Constitution from performing legislative function through
issuance of advisory opinions on legislative action); Hayburn's Case, 2 U.S. (2 Dall.)
409, 412 (1792) (Jay, C.J.) (judicial powers are unconstitutionally expanded by law
mandating judicial declaration of rights subject to review by Executive Branch). Because
the analytical methods under the expansion-of-power test have most often been applied
to the expanding of judicial power by the Judiciary, it will not be applied here. See
Note, Separation of Powers and Judicial Service on Presidential Commissions, 53 U.
Cm. L. REv. 993, 1008 (1986).

'44 Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 443 (1977); see also United
States v. Claiborne, 727 F.2d 842, 848 (9th Cir. 1984), stay denied, 790 F.2d 1355 (9th
Cir. 1986) (actions "interfere with the legitimate operation of a Branch of government").

14- See Gordon v. United States, 69 U.S. (2 Wall.) 561, opinion released, 117 U.S.
697, 703 (1864) (Taney, C.J.) (executive exercise of judicial power renders order nuga-
tory). The Supreme Court has made this fact explicit:

mhe judicial Power of the United States, vested in the federal courts by Art.
III, § 1, of the Constitution, can no more be shared with the Executive Branch
than the Chief Executive, for example, can share with the Judiciary the veto
power, or the Congress share with the Judiciary the power to override a
Presidential veto. Any other conclusion would be contrary to the basic concept

"o separation of powers and the checks and balances that flow from the scheme
of'atripartite government.

United States v. Nixon, 418 U.S. 683, 704 (1974) (citing THE FEDERALIST No. 47, at
313 (J. Madison) (S. Mittel ed. 1938)).

146 Pacemaker Diagnostic Clinic v. Instromedix, 725 F.2d 537, 544 (9th Cir. 1984)
(citing United States v. Klein, 80 U.S. 128, 147 (1871)); see also INS v. Chadha, 462
U.S. 919, 966 (1983) (Powell, J., concurring) (judicial power cannot be usurped by other
branches, neither of which are subject to "internal constraints" to protect fundamental
rights).

147 Buckley v. Valeo, 424 U.S. 1, 122 (1976) (citing Hampton & Co. v. United States,
276 U.S. 394, 406 (1928)). -
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in court will tend to have the effect of directing the judge to
follow the President's interpretation. This tendency is strongly
reinforced by the President's appointment power. 148 Such an act
by the Executive is contrary to the spirit of the separation of
powers as expressed by the Supreme Court.1 49

IV. CONCLUSION: EXECUTIVE STATEMENTS OF LEGISLATIVE
INTENT ARE INHERENTLY UNRELIABLE

Presidential signing statements purport to declare the intent
and purpose of Congress in passing a law, in order to put forth
the President's conception of that law. This endeavor must be
regarded with great suspicion, because the President's state-
ments are essentially making and interpreting law-functions
reserved by the Constitution to the Legislative and Judicial
Branches. Such statements, which are contrary to the consti-
tutionally mandated division of powers, are inherently unrelia-
ble. In addition to these constitutional problems, the presidential
signing statements are unlike more reliable sources of legislative
history which have undergone the test of legislative debate. The
signing statements are produced after the enactment of the acts
they seek to interpret. They therefore lack the characteristics
necessary to constitute a reliable source of information as to
the will of the Legislature.

The chronological placement in the legislative process of
sources of legislative history is critical. In Regan v. Wald, 50 the

148 The power of appointment, although antecedent to the exercise of judicial power,
maintains potential for influence over the actions of judges. It is not irrelevant that
nearly half the federal bench has now been appointed by one President. See Garber &
Wimmer, President's Statements No Help to U.S. Judges, Nat'l L.J., Sept. 8, 1986, at
15, 42. In an era when one ideology predominates in the federal judiciary, safeguards
are essential. See Carter, Judicial Review of the Reagan Revolution, 65 JUDICATURE
458, 460 (1982); THE FEDERALIST No. 78, at 489 (A. Hamilton) (H. Lodge ed. 1888)
(judicial unwillingness to hazard the displeasure of an overly powerful executive).

149 See supra note 145. Catholic Social Services v. Meese, No. 86-2907 (9th Cir. 1986)
provides an excellent example of such interference with judicial interpretation by the
President's use of signing statements. In this case, the Executive sought to evade a
construction placed on a term of art utilized by Congress and supported by twenty years
of judicial interpretation. See supra notes 25-26. Not only does this action offend the
separation of powers between the Legislative and Executive Branches in grafting an
exception onto a legislative provision, but it offends the separation between the Judicial
and Executive Branches by seeking to overturn a time-honored judicial interpretation.

' 468 U.S. 222 (1984). In Regan, the Court considered a Treasury Department
regulation that prevented American citizens from traveling to Cuba. See id. at 224. A
colloquy between the Assistant Secretary of the Treasury and a Congressman, during
congressional consideration of the bill upon which the regulation was based, was found
to be immaterial in the interpretation of the regulation. See id. at 236-37.
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Court found that oral testimony of witnesses and legislators is
seldom reliable because such statements are made before a bill
has achieved its final form. Reliance on this testimony would
undermine the language of the bill actually voted on by Con-
gress.15 ' Legislative history may be persuasive, however, if tem-
pered by the heat of congressional debate. In State of Arizona
v. State of California,1 52 the Court interpreted an act consistently
with views expressed by two opponents of the bill because "the
proponents of the bill made no response to the opponents' crit-
icism." 153 Similar to the statement considered in Regan, and
unlike the statements offered in Arizona, the presidential state-
ments at issue here are drafted in isolation from full congres-
sional debate.

Congress is denied the opportunity to respond to, or even
consider, the content and implications of a presidential signing
statement.154 As in Regan, the Executive's views as expressed
in the statement have not been debated by Congress with an
eye toward the actual language of the subject act; rather, the
actual language of the act has been agreed upon by all relevant
parties and submitted to the President. If the courts were to
accept the President's statement, it "would open the door to the
inadvertent, or perhaps even planned, undermining of the lan-
guage actually voted on by Congress and [presented to] the
President. '155 The views of the President expressed in signing
statements have never been tested in the cauldron of congres-
sional debate, and, if used, could indeed undermine the language
of the act at issue. Presidential signing statements are therefore
entitled to no weight in a judicial determination of legislative
intent.

It is the responsibility of the Judiciary to settle disputes among
branches of government presented in the context of a live con-

151 See id. at 237. The language used by individual legislators and witnesses, if used
to alter the specific meaning of statutory language enacted by Congress, could alter the
meaning of the law. The Court expressed concern about undue influence of those
commenting on the bill in question; a parallel concern is appropriate here, where the
author of the statements in question seeks to alter the meaning of plain language passed
by Congress.

152 373 U.S. 546 (1963).
153 Id. at 583 n.85.
Im It is the inability of Congress to consider and act on presidential signing statements

that contributes to the separation of powers concerns between Article I and Article II.
See supra notes 37-79 and accompanying text.

"-'Regan, 468 U.S. at 237.

1987]
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troversy t5 6 An aspect of this judicial duty is the protection of
Congress' "exclusive constitutional authority to make laws nec-
essary and proper to carry out the powers vested by the Con-
stitution" in the government of the United States. 157 The current
administration has created a constitutional crisis by its subtle
but transparent attempt to encroach upon both the legislative
power of Congress and the judicial power of the courts, and the
courts should not allow this encroachment to continue or
spread.

Under any concept of judicial responsibility, reliance on ex-
ecutive interpretations of law is constitutionally impermissible.
The context of Catholic Social Services v. Meese'58 presents the
potentially formidable abuses of such statements at their apex.
It arises in a situation in which the legislative power of Congress
is at its most complete, 159 and in which the power of the Judi-
ciary is at its most focused. 60 In such a context, it is little less
than sophistry for the Executive to intrude on legislative or
judicial power under the mantle of its constitutional authority. 161

Such an exercise manifestly presents the "aggrandizement of
one Branch at the expense of the other.' 62 The Executive must
be restrained from attempts at illicit influence over the inher-
ently judicial function of interpreting the will of the Legislature.

156 See Bowsher v. Synar, 106 S. Ct. 3181, 3186 (1986); see also supra note 36.
1-7 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 588 (1952).
15 No. 86-2907 (9th Cir. 1986).
159 See Kleindienst v. Mandel, 408 U.S. 753, 766 (1972). The power of the Legislature

is at its zenith when it deals with questions of immigration. The Legislature holds
"plenary power to make rules for the admission of aliens and to exclude those who
possess those characteristics which Congress has forbidden." Boutilier v. INS, 387 U.S.
118, 123 (1967). Indeed, "over no conceivable subject is the legislative power of Congress
more complete" than over questions of immigration. Oceanic Navigation Co. v. Stran-
ahan, 214 U.S. 320, 339 (1909); see also Lem Moon Sing v. United States, 158 U.S.
538, 547 (1895) (Harlan, J.). The action of the Executive seeking to usurp Congress's
plenary power under the Act is thus eminently unjustifiable.

160 See Crowell v. Benson, 285 U.S. 22, 61 (1932) (separation of powers inquiry
sharpest when "fundamental rights are in question"). Indeed, the exercise of judicial
power by the Executive carries connotations of a deprivation of "due process of law-
making." See Bowsher, 106 S. Ct. at 3204-05 n.23 (Stevens, J., concurring); Fullilove
v. Klutznick, 448 U.S. 448, 549 (1980) (Stevens, J., dissenting); see also L. TRIBE,
supra note 2, § 10-7, at 501 (due process clauses "have their historical prigins in the
notion that conditions of personal freedom can be preserved only when there is some
institutional check on arbitrary government action").

161 See Springer v. Philippine Islands, 277 U.S. 189, 201-02 (1928).
162 Northern Pipeline v. Marathon Pipe Line Co., 458 U.S. 50, 57 (1982) (plurality

opinion of Brennan, J.); see also Buckley v. Valeo, 424 U.S. 1, 122 (1976); see also
Chadha, 462 U.S. at 949 (citing I M. FARRAND, THE REcORDs OF THE FEDERAL
CONVENTION OF 1787 254 (1911) ("despotism comes on mankind in different shapes,
sometimes in an Executive, sometimes in a military one" (citation omitted)).
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The United States courts must, in order to quiet the bound-
aries of power, unequivocally reject as constitutionally unrelia-
ble any presidential signing statements offered as evidence of
congressional intent. Any lesser action will result in a realign-
ment of authority under the Constitution, with a dangerous
concentration of uncheckable power in the hands of the
Executive.
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In Immigration and Naturalization Service v. Chadha, the United States
Supreme Court ruled that the legislative veto was unconstitutional, thereby
denying to Congress a mechanism that had become an important check
on the Executive Branch. In the aftermath of Chadha, courts have been
forced to decide whether the legislative veto provisions contained in many
federal laws are severable from the laws themselves, or whether the laws
are necessarily invalid because they contain these provisions

In this Article, Professor Smith reviews the severability analysis that
courts have engaged in following the Chadha decision and concludes that
the courts have inappropriately removed statutory provisions. He explains
that this statutory surgery is unnecessary, as courts have failed to realize
the potential of promising alternatives which do not demand a choice
between over-delegating and under-delegating power to the Executive
Branch. Finally, Professor Smith explains the implications of his position
for other severability issues, arguing that outside of the veto severability
context courts can use more creative approaches as legitimate alternatives
to statutory surgery.

Without the legislative veto, Congress is faced with a Hob-
son's choice: either to refrain from delegating the necessary
authority... or in the alternative, to abdicate its lawmaking
function to the Executive Branch and independent agencies.

-Justice White, dissenting in Immigration and Naturaliza-
tion Service v. Chadha.'

In the more than three years since the Supreme Court decided
Chadha, thereby denying Congress one of its favorite means of
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' 462 U.S. 919, 968 (1983) (White, J. dissenting).
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controlling executive branch discretion,2 another branch of gov-
ernment not mentioned by Justice White has faced squarely the
"Hobson's choice" his dissent attributed to Congress.

The federal courts have decided over two dozen post-Chadha
cases 3 in which litigants argued that federal laws concerning
such diverse subjects as anti-discrimination enforcement , 4

oil price control regulation, 5 and District of Columbia home

2 Chadha invalidated § 244(c)(2) of the Immigration and Naturalization Act of 1952,
Pub. L. No. 82-414, § 244(c)(2), 66 Stat. 216 (1952), which permitted either House of
Congress to overturn the Attorney General's decision that deportation of a particular
alien should be suspended for humanitarian concerns. The majority opinion of Chief
Justice Burger, joined by five other Justices, viewed § 244(c)(2) as a device by which
one House of Congress could reverse executive action, thereby "altering the legal rights,
duties and relations of persons . . . outside the Legislative Branch." 462 U.S. at 952.
Because the veto was "essentially legislative in purpose and effect," id., the majority
held that it impermissibly avoided the bicameralism and presentment requirements
established for legislative acts by Article I, § 7, clauses 2 and 3 of the Constitution. The
majority invalidated the one-House veto provision because it permitted alteration of the
legal status quo without following "the carefully crafted restraints spelled out in the
Constitution." Id. at 959.

Technically, the Chadha opinion invalidated only one veto provision. However, the
Court majority made no effort to confine the reach of its reasoning. As Justice White
noted,

[tioday the Court not only invalidates § 244(c)(2) of the Immigration and Nat-
uralization Act, but also sounds the death knell for nearly 200 other statutory
provisions in which Congress has reserved a "legislative veto." For this reason,
the Court's decision is of surpassing importance.

462 U.S. at 967 (White, J. dissenting); see id. at 959 (Powell, J., concurring: "The
Court's decision ... apparently will invalidate every use of the legislative veto."). That
the Court would not find the various forms of legislative veto used in different policy
contexts any more acceptable than the veto in the Immigration Act was confirmed two
weeks later, when the Court let stand the anti-legislative veto decisions of two District
of Columbia Circuit panels. Process Gas Consumers Group v. Consumer Energy Coun-
cil, 463 U.S. 1216 (1983), aff'g mem., Consumer Energy Council v. FERC, 673 F.2d
425 (D.C. Cir. 1982) (invalidating one-House veto provision in 1978 Natural Gas Pricing
Act which gave FERC interim pricing rulemaking authority) and Consumers Union v.
FTC, 691 F.2d 575 (D.C. Cir. 1982) (en banc) (invalidating two-House veto provision in
trade regulation rulemaking authority granted by 1975 FTC Improvements Act).

For a summary of some of the academic literature discussing and criticizing Chadha's
approach to the the nature of the Article I "legislative power", see Note, Chadha and
the Nondelegation Doctrine, 94 YALE L.J. 1493, 1498 n.31 (1985).

3 A total of 31 cases are cited or cross-referenced infra at notes 4-6, 12, 13 & 63.
4 E.g., Muller Optical Co. v. EEOC, 574 F. Supp. 946 (W.D. Tenn. 1983), rev'd on

other grounds, 743 F.2d 380 (6th Cir. 1984) (claim that EEOC authority to enforce Age
Discrimination in Employment Act of 1967 was invalid because agency received en-
forcement power through reorganization plan under the 1977 Reorganization Act, which
contained invalid legislative veto provision). The remaining 21 cases in which targets of
EEOC enforcement actions made similar severability-based claims are collected infra
at notes 58-60. See also United States v. City of Yonkers, 592 F. Supp. 570 (S.D.N.Y.
1984) (United States Attorney General's authority to bring pattern and practice em-
ployment discrimination action against city police department arguably invalid because
Attorney General received power under 1977 Reorganization Act).

5 United States v. Exxon Corp., 773 F.2d 1240 (Temp. Emer. Ct. App. 1985) (whether
invalid veto provisions negated Emergency Petroleum Allocation Act of 1973 (EPAA)
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rule6 were invalid because they contained invalid legislative veto
provisions. In deciding whether the legislative power grants in
the challenged laws were "inseverable ' 7 from the invalid legis-
lative veto provisions attached to them, the courts have chosen
between two imperfect options. The first option, invalidating
the veto-conditioned power grants, leaves behind less power
than Congress planned to provide. It hampers delegation of what
Justice White termed "the necessary authority." 8 The second
option, preserving the power grants without their accompanying
vetoes, leaves behind more power than Congress intended. In
Justice White's parlance this option "abdicate[s the] lawmaking
function to the executive and independent agencies." 9

This Article takes the novel position that the federal courts
have resolved this Hobsonian dilemma in many of the legislative
veto severability cases by engaging in inappropriate and unnec-
essary statutory surgery. 10 The severability surgery is inappro-
priate because it has too frequently and too facilely severed
power grants from their accompanying veto provisions when
indicators of legislative intent point toward a different (or at
least more cautious) approach. The severability surgery is un-
necessary because the veto severability decisions have ignored
promising alternatives for avoiding the full force of the dilemma
between too much and too little delegation.

This Article's assessment of the many veto severability cases
decided since Chadha has particular relevance in light of the
current veto severability controversies continuing to seek res-

and Energy Policy and Conservation Act of 1975 (EPCA) grants of jurisdiction to
Temporary Emergency Court of Appeals to review private damage claims under federal
oil price controls); Gulf Oil Corp. v. Dyke, 734 F.2d 797 (Temp. Emer. Ct. App.), cert.
denied, 469 U.S. 852 (1984) (same); Exxon Corp. v. Dept. of Energy, 744 F.2d 98 (Temp.
Emer. Ct. App.), cert. denied, 469 U.S. 1077 (1984) (severability-based claim in two
consolidated cases that regulations adopted pursuant to EPAA and EPCA were invalid);
United States v. Sutton, 585 F. Supp. 1478 (N.D. Okla. 1984) (same).

6 Dimond v. District of Columbia, 618 F. Supp. 519 (D.D.C. 1984) (argument that
1982 District of Columbia Compulsory/No Fault Motor Vehicle Insurance Act was
invalid because it was promulgated pursuant to District of Columbia Self-Government
and Governmental Reorganization Act of 1973, which contained invalid veto provision).
7 The origin and major attributes of the "severability" doctrine at the core of the

judicial challenges analyzed in this Article are discussed in Part I, infra at text accom-
panying notes 13-21. Older cases and commentaries use the term "separability" instead
of "severability." To avoid confusion, this Article replaces the former term with the
latter in quotes from these cases and commentaries.

8 Chadha, 462 U.S. at 968.
9
Id.

10 Justice Harlan originally used the term "surgery" to apply to this situation in his
concurrence in Welsh v. United States, 393 U.S. 333, 351 (1969).
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olution in the federal courts,1 including, most recently, the
United States Supreme Court.1 2 Further, the novel approaches
to resolving severability disputes proposed in this discussion
could be usefully applied in other severability contexts to em-
body congressional intent more accurately.

Part I of this Article summarizes the guiding principles behind
current severability analysis.

Part II presents a three-part critique of the accumulated body
of legislative veto severability case law. The Part begins by
providing examples of veto severability cases which ill-serve
congressional intent-the supposed touchstone of severability
analysis-by summarily severing power grants from their veto
provisions. Part II then explains how the cases have effected
their pro-severability tilt primarily through inappropriate deci-
sional presumptions and secondarily through other analytical
errors. The Part concludes by positing that these inappropriate
presumptions and analyses reflect the judiciary's desire to es-
cape several difficulties that holdings of inseverability would
have posed.

Part III uses the legislative veto severability cases as a vehicle
for rethinking the difficult dilemma in which current severability
doctrine places courts. The Part explains how courts could have
escaped the dilemma by adopting one of two alternative
approaches: (1) more selective statutory excision, or (2) re-
formulation of statutory provisions. The Part then explores the
legal legitimacy of each alternative.

The Article concludes by speculating about the more general
significance of legislative veto-based analysis for a wide range
of potential severability disputes.

I1 For example, on January 20, 1987, the Court of Appeals for the District of Columbia
Circuit decided a veto severability case involving the sensitive subject of presidential
power to defer spending approved by Congress. New Haven v. United States, 809 F.2d
900 (D.C. Cir. 1987). Affirming the holding of the district court in National League of
Cities v. Pierce, 634 F. Supp. 1449 (D.D.C. 1986), the District of Columbia Circuit held
that President Reagan could not exercise the authority to defer appropriated funds
granted by Title X of the Congressional Budget and Impoundment Control Act of 1974.
The court reasoned that Congress would never have given the President deferral au-
thority if it had known that the means it used to check exercise of that authority-a
legislative veto-would be invalidated. 809 F.2d at 905-09. See infra note 39.

12 See, e.g., Alaska Airlines v. Brock, 55 U.S.L.W. 4396 (U.S. March 25, 1987), aff'g
Alaska Airlines v. Donovan, 766 F.2d 1550 (D.C. Cir. 1985), rev'g 594 F. Supp. 92
(D.D.C. 1984). The Supreme Court held that Department of Labor rules were valid
because their statutory basis, the employee protection section in the Airline Deregulation
Act of 1978, was severable from the legislative veto provision Congress attached to it.
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I. THE JUDICIAL ROLE IN SEVERABILITY DECISION-MAKING:

AN INTRODUCTION TO THE SEARCH FOR CONGRESSIONAL

INTENT

Although severability is not itself a constitutional issue, 3 it
often arises "[iln the exercise of the judicial power to declare
legislation void on the ground that it violates constitutional lim-
itations. ' 14 In some cases, courts consider severability before
reaching constitutional questions in the hope that the resolution
of the former will eliminate the need to decide the latter.15 In
other cases, the severability issue remains to be decided after
the court holds that part of a statute's provisions or applications
are unconstitutional.1 6

'3 See EEOC v. Allstate Ins. Co., 467 U.S. 1232 (1984) (dismissing direct appeal of
district court's legislative veto severability decision because not within statute author-
izing any party to appeal to the Supreme Court from any "final judgment ... holding
any act of Congress unconstitutional"); see also id. at 1236 (Burger, J., dissenting)
("Had the District Court simply determined, as a matter of statutory construction, that
appellant cannot exercise the authority to enforce the Equal Pay Act because Congress
did not wish the Act to be operative absent the veto provision, I' would agree that
dismissal would clearly be compelled .. "(emphasis added)).

14 2 N. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 44.01, at 479 (rev. 4th
ed. 1986).

'- In Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983), the
Supreme Court "deem[ed] it appropriate' to address questions of severability first,"
before reaching the constitutional merits of the 1952 Immigration Act's legislative veto
provision. Id. at 931 n.7. The Court explained that, depending upon how it resolved the
severability issue, appellee-respondent Chadha might not have standing to challenge the
veto provisions:

Congress also contends that the provision for the one-House veto in § 244(c)(2)
cannot be severed from § 244. Congress argues that if the provision for the
one-House veto is held unconstitutional, all of § 244 must fall. If § 244 in its
entirety [is violative of the Constitution), it follows that the Attorney General
has no authority to suspend Chadha's deportation under § 244(a)(1) and Chadha
would be deported. From this, Congress argues that Chadha lacks standing to
challenge the constitutionality of the one-House veto provision because he
could receive no relief even if his constitutional challenge proves successful.

Id. at 931. See McCorkle v. United States, 559 F.2d 1258 (4th Cir. 1977) (deciding that
plaintiff had no standing to challenge constitutionality of legislative veto provision
because it was inseverable from power grant upon which plaintiff sought to rely).

In another landmark severability case, Champlin Refining Co. v. Corporation
Comm'n, 286 U.S. 210, 234-35 (1932), the Court's initial decision that respondent
Commission acted under statutory provisions severable from provisions that were sub-
ject to a constitutional challenge allowed the Court to avoid ruling on the merits of the
challenge.

16 For example, in Regan v. Time, Inc., 468 U.S. 641 (1984), the Supreme Court
considered the constitutionality of a federal anti-counterfeiting statute banning photo-
graphic reproductions of United States currency unless the reproductions met certain
requirements as to purpose, publication, color, and size. After finding that the statute's
purpose requirement was an unconstitutional content-based regulation of free speech,
the Court had to determine whether the portions of the statute not relating to purpose
were severable from the invalid portion.

Also, in United States v. Jackson, 390 U.S. 570 (1968), the Court determined that
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It is well-settled that severability is first and foremost an issue
of legislative intent. 17 More specifically, severability is a ques-
tion of hypothetical legislative intent: it asks, if the legislature
had known that part of its chosen statutory approach would be
invalidated, what statutory disposition would it have wanted? 8

Courts pursuing the "elusive inquiry"' 9 posed by the severability
doctrine consider a number of standard indicators of legislative
intent, including "the history of the act, ... the object sought
by the legislature, [and] the context of the act, .. -20 Of partic-
ular interest are specific indications about the invalid provision's
centrality to the overall legislative scheme.21

Before the Supreme Court's recent decision in Alaska Airlines
v. Brock,22 the veto severability cases had spawned a potentially
important dispute over what kind of legislative intent the sever-
ability inquiry seeks to discover. In deciding that employee
protection provisions in the 1978 Airline Deregulation Act were
severable from the legislative veto provisions attached to them,
the Court of Appeals for the District of Columbia's Alaska
Airlines opinion posed the severability question as whether
"Congress would have preferred no employee protection at all
to the existing provision sans the veto provision. '23 The Alaska

death penalty provisions in a federal anti-kidnapping law were unconstitutional. The
Court then had to determine whether the remainder of the law could be severed from
the unconstitutional penalty provision.

'7 2 N. SINGER, supra note 14, § 44.03, at 483 ("Judicial opinions are replete with
statements that severability is to be decided according to the legislative intent.");
compare Time, Inc., 468 U.S. at 653 (opinion for the Court by White, J.) (severability
"is largely a question of legislative intent") with id. at 664 n.2 (Brennan, J., concurring
in part: "contrary to Justice White's implication, severability is exclusively a question
of legislative intent").

Severability is also concerned with the question of whether, if invalid statutory
portions are severed, "what is left is fully operative as law." Champlin, 286 U.S. at 234.
Strictly speaking, this question is answered by analysis of the statutory terms them-
selves, not the legislative intent in enacting them. However, the distinction blurs because
many courts use the independence of valid provisions from invalid ones as art indicator
that the legislature intended that the valid provisions be severable. See 2 N. SINGER,
supra note 14, § 44.04, at 489.

IS See, e.g., Champlin, 286 U.S. at 234 (severability depends upon what legislature
would or "would not have enacted"); Tilton v. Richardson, 403 U.S. 672, 684 (1971)
(quoting and applying Champlin standard).

19 Chadha, 462 U.S. at 932.
2 N. SINGER, supra note 14, at § 44.03, at 484.
21 Federal and state severability decisions frame the inquiry about the invalid provi-

sion's importance in a variety of ways, including whether the invalid portion was so
important to have provided "the principal inducement for the passage of the statute,"
id. § 44.06, at 502, and whether the "dominant or main purpose of the enactment" is
"defeated by the invalidity of part of the act," id. § 44,07 at 503.

" 55 U.S.L.W. 4396 (U.S. March 25, 1987), aff'g 766 F.2d 1550 (D.C. Cir. 1985).
23 Alaska Airlines, 766 F.2d at 1561 (emphasis in original).
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Airlines circuit court panel relied on a previous District of Co-
lumbia Circuit decision, which used a similar formulation. 24 To
the contrary, a number of veto severability decisions, 25 including
the district court decision reversed by the Alaska Airlines circuit
court panel, 26 formulated the question as whether Congress
would have passed the remaining provisions in the form that it
did, if it had known the veto device attached to the provision
would be declared invalid.

This impending fight over semantics had significant implica-
tions for the ability of challengers to mount severability-based
attacks on statutes they wished to invalidate. If the severability
inquiry probes whether Congress would have enacted remaining
provisions in the form that it did, future challengers can argue
for inseverability on either of two grounds: that, had the legis-
lature anticipated the subsequent invalidation of part of its stat-
ute, (1) it would not have enacted any provision(s) on the dis-
puted subject, or (2) it would have enacted a different version
of the challenged provision(s). 27 Because legislatures typically
give serious consideration to several statutory formulations be-
fore settling on final language, proponents of inseverability often
have a variety of "different versions" to cite in arguing that
Congress would not have chosen the formulation contained in
the statute.28

However, if taken literally, the District of Columbia Circuit's
Alaska Airlines formulation forecloses the option of arguing that

24 See Gulf Oil Corp. v. Dyke, 734 F.2d 797, 804 (Temp. Emer. Ct. App. 1984)
("whether Congress would have preferred these statutes, after severance of the legis-
lative veto provisions, to no statute at all").

5 New Haven v. United States, 809 F.2d 906 (D.C. Cir. 1987) ("whether Congress
would have intended the statute to operate even in the absence of the invalid provision");
EEOC v. CBS, Inc., 743 F.2d 969, 971 (2d Cir. 1984) ("whether Congress would have
delegated to the President the broad reorganizing authority granted him by the [1977
Reorganization] Act without reserving for itself [a] one-House veto"); EEOC v. Her-
nando Bank, Inc., 724 F.2d 1188, 1190 (5th Cir. 1984) ("whether Congress would have
enacted the remainder of the statute in the absence of the invalid [legislative veto]
provision"); American Fed'n of Gov't Employees v. Pierce, 697 F.2d 303, 307 (D.C.
Cir. 1982) ("the crucial inquiry [is] whether Congress would have enacted other portions
of the statute in the absence of the invalidated provision").

2 See 594 F. Supp. 92, 94 n.2 (D.D.C. 1984) ("the issue is whether Congress would
have enacted the same statute" in absence of veto provision (emphasis in original)).

2 Brief for Petitioners at 14-15, Alaska Airlines v. Brock, 55 U.S.L.W. 4396 (U.S.
March 25, 1987) (No. 85-920).

28 Indeed, during the process of enacting the Airline Deregulation Act at issue in
Alaska Airlines, Congress considered a number of alternatives, including a House-
passed proposal based on the employee protection approach Congress had taken in
previous legislation concerning transportation industries. See H.R. 12611, 95th Cong.,
2d Sess. § 32 (1978), reprinted in 124 CONG. REc. 30,709 (1978).
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Congress would have adopted a different statutory version. 29

Challengers are limited to arguing that the legislature would have
preferred nothing to something-a position that is more difficult
to prove,30 particularly given the strong pro-delegation bias the
federal courts bring to severability decision-making. 31

In its Alaska Airlines opinion, the Supreme Court defused the
semantic controversy by harmonizing the circuit court panel's
severability formulation with "the established severability stan-
dard. '32 Even though the reasoning behind the harmonization
effort is problematic, 33 the Court's result is appropriate in light

29 See Alaska Airlines, 766 F.2d at 1560 ("Nor is the [severability defeated by a
showing that] Congress would have passed some alternative version of the statute if it
knew that it could not lawfully have included the offending provision."); Gulf Oil, 734
F.2d at 804 ("the question is not whether Congress would have enacted this] exact
statute[] had it known at the time of enactment that the legislative veto provisions were
invalid") (emphasis in original).
30 For example, the District of Columbia Circuit opinion in Alaska Airlines concluded

that the employee protection program was "an important feature" of the Airline Dere-
gulation Act and an expression of "humane Congressional concern for adversely affected
airline employees." 766 F.2d at 1561, 1563. If the appropriate test is whether the
Congress that enacted the Airline Deregulation Act of 1978 would prefer no employee
protection to a non-vetoable employee protection, the inseverability argument is much
more difficult to make.
3, See infra text accompanying notes 200-219.
17 The Court stated that "[t]he final (severability] test, for legislative vetoes as well

as for other provisions, is the traditional one: the unconstitutional provision must be
severed unless the statute created in its absence is legislation that Congress would not
have enacted." Alaska Airlines v. Brock, 55 U.S.L.W. 4396, 4398 (U.S. March 25,
1987). Thus, the Court implicitly endorsed the formulation of severability pursued by
the Alaska Airlines district court and a number of other veto severability decisions-
whether Congress would have enacted the remaining provisions in the form that it did.
See supra notes 25 & 26. The Court also found the severability formulation used by the
Alaska Airlines court of appeals panel "to be completely consistent with the established
severability standard." 55 U.S.L.W. at 4398 n.7.
31 In their filings with the Court, both the petitioners and respondent in Alaska Airlines

devoted substantial attention to the legitimacy of the severability standard used in the
court of appeals Alaska Airlines decision. See Brief for Petitioners at 14-24, 55 U.S.L.W.
4396; Brief for the Secretary of Labor at 16-21, id. Despite this concern, the Court
limited its discussion of the court of appeals' phraseology to a one-paragraph footnote:

Petitioners argue that the Court of Appeals formulated a completely new
standard for severability. They rest this argument on the court's statement that
an invalid portion of a statute may be severed unless ... it is proved "that
Congress would have preferred no airline employee protection provisions at
all to the existing provision sans the veto provision." Petitioners interpret this
statement as a signal that the court asked whether Congress would have enacted
some form of protection for airline employees, rather than whether Congress
would have enacted the same protections currently found in the Act. Any such
inquiry, of course, would be tautological, as Congress' intent to enact a statute
on the subject is apparent from the existence of the [employee protection
provisions] in the Act.

55 U.S.L.W. at 4398 n.7 (emphasis added and citations omitted).
The Court's attempted harmonization of the court of appeals' formula has two flaws.

First, the Court is overly quick to dismiss petitioners' interpretation of the court of
appeals' formulation on grounds that petitioners posed a "tautological" reading. Cer-
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of estblished severability precedent. Beginning with Champlin
Refining Co. v. Corporation Commission,34 the 1932 case from
which modem severability analysis derives, the severability test
inquiry has asked whether Congress would have adopted "those
provisions" that it did without the subsequently invalidated pro-
visions. 35 The key to the question has been whether Congress
"would have been satisfied with what remained. '36 That Con-
gress would have wanted a different statute is as effective and
logical a way to meet the traditional test as a showing that
Congress would have wanted no statute.

II. UNNECESSARY JUDICIAL SURGERY IN THE LEGISLATIVE

VETO SEVERABILITY CASES: THE WHEN, HOW, AND WHY
OF THE JUDICIAL TILT TOWARD SEVERANCE

The cardinal principle of severability analysis is that a court
should achieve the statutory result that the legislative body
enacting the statute would have desired. 37 Therefore, the ana-
lytical steps a court takes in considering a severability ques-

tainly Congress's intent to include employee protection provisions in the Airline Dere-
gulation Act is indicated by the fact that it did so. But severability analysis does not
ask the tautological question of what Congress did in 1978.

Rather, severability analysis probes the hypothetical question of what Congress would
have done in 1978 had it known that the legislative veto provision would be invalidated.
See supra note 18. Viewed in this light, the question whether Congress would have
enacted some form of employee protection provision is no more tautological than the
inquiry whether Congress would have enacted the same employee protection provisions.
Either question suggests a plausible congressional approach and can only be answered
through a careful analysis of legislative intent.

Second, the Court states in the sentence immediately following the language quoted
above that the court of appeals' formulation is "completely consistent" with the "tra-
ditional" severability standard. 55 U.S.L.W. at 4398 n.7. The accuracy of this assertion
is doubtful. The Court does not explain its assertion, and it glosses over a significant
disparity between the appellate court's approach and the traditional severability test.
One traditionally acceptable way of proving that Congress would not have enacted
remaining provisions without a veto-therefore proving inseverability under the Court's
own standard, see supra note 32-is to show that Congress would have adopted a
different formulation. See infra text accompanying notes 35-36. Yet the Alaska Airlines
appeals court panel clearly stated that such a showing would not establish inseverability.
See supra note 29.

'4 286 U.S. 210 (1932).
15 Id. at 234 (severability turns on whether the legislature would have enacted "those

provisions which are within its power, independently of that which is not"). Supreme
Court cases quoting the Champlin severability phraseology include Buckley v. Valeo,
424 U.S. 1, 108 (1976), and United States v. Jackson, 390 U.S. 570, 585 (1968).

3 Champlin, 286 U.S. at 234.
37 See supra notes 17-21 and accompanying text.
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tion-and any presumptions or decisional canons it uses38-
should be judged by whether they facilitate or undercut the goal
of embodying legislative intent. This yardstick does not serve
kindly the legislative veto severability cases. The cases illustrate
a federal judiciary tilting toward findings of severability and
performing unnecessary-indeed illegitimate-statutory surgery
too often and too easily.39

Subpart A of this Part illustrates when courts have erred on
the side of severability. Subpart B depicts how courts hearing
legislative veto severability cases have used two inappropriate
presumptions and have made other analytical errors in arriving
at incorrect or inadequately reasoned results. Subpart C ex-
plores why courts tilt toward severability by showing several
practical considerations and strongly felt judicial policies served
by the pro-severability rulings.

A. The WHEN of Unnecessary Statutory Surgery: Three Case
Studies

Some of the legislative veto severability cases involve statutes
whose legislative histories suggest overwhelmingly that the veto

3 Federal and state courts have developed a number of canons of construction, which
include rebuttable presumptions, to guide them when deciding severability questions.
See generally N. SINGER, supra note 14, §§ 44.01-.13. The two most important pre-
sumptions employed by recent federal court cases hearing severability disputes are
discussed infra at text accompanying notes 94-170.

39 Not all of the veto severability decisions have reached the same conclusions. Most
recently, both a District of Columbia Circuit panel and a federal district court concluded
that Title X of the Congressional Budget and Impoundment and Control Act of 1974,
31 U.S.C. 1400 (1982), which grants the President authority to defer federal spending
mandated in previous legislation, is inseverable from the legislative veto provision
Congress employed to restrain the deferral authority. New Haven v. United States, 809
F.2d 900 (D.C. Cir. 1987), aff'g National League of Cities v. Pierce, 634 F. Supp. 1449
(D.D.C. 1986). These rulings came in response to a suit filed by mayors, community
groups, potential federal benefit recipients, and members of Congress challenging Rea-
gan Administration deferral of the expenditures federal law envisioned for four housing
and community development programs.

The New Haven court based its conclusion that "Congress would have preferred no
statute at all to a statute that conferred unchecked deferral authority on the President,"
809 F.2d at 906, on the numerous indications in legislative history that Congress granted
deferral authority to the President only after (1) imposing broader restrictions on pres-
idential impoundment authority, and (2) assuring that presidential abuse of the deferral
power could be checked, and achievement of the overall congressional hostility to
impoundment could be achieved, through the legislative veto device. Id. at 906-07.
Both the circuit and district courts read these legislative history indicators in the context
of an act reflecting "a Congress virtually united in its quest for a way to reassert its
fiscal prerogative" against presidential incursions. National League of Cities, 634 F.
Supp at 1454.
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provisions were the sine qua non of Congress' delegation of
power to administrative officials. Because Congress would not
have enacted the power-granting provisions in the form that it
did without the veto, courts considering severability challenges
to these statutes should have opted for inseverability. The sig-
nificance of these cases-as exemplified by the first two case
studies in this subpart-lies in the large number of courts that
have found the relevant provisions severable.

Other cases finding legislative vetoes severable exemplify an
unfortunate judicial tilt toward severability not because they are
clearly inconsistent with evidence of congressional intent, but
because they give that evidence short shrift in reaching their
conclusions. In these cases-as illustrated by the third case
study-the legislative history provides strong, competing indi-
cations about congressional intent regarding severability. What
is troubling about the courts in the cases in this category is that
they employ a truncated and simplistic, rather than a thorough
and sophisticated, analysis of legislative intent.

1. The Reorganization Act and the Legislative Veto

The Reorganization Act of 197740 has been the most frequent
subject of legislative veto severability litigation. The Act con-
tinued the practice Congress began in 1932 of permitting the
President to reorganize executive branch entities by presidential
order, subject to strong congressional review.41 One reorgani-
zation plan submitted under the authority of the Act gave the
Equal Employment Opportunity Commission (EEOC) authority
to enforce certain federal laws against employment discrimina-
tion.42 Relying on the post-Chadha invalidity of the legislative
veto provision in the 1977 Act, plaintiffs in more than two dozen
cases attempted to fend off EEOC enforcement authority by
arguing that the Act's grant of reorganization authority, and the
EEOC reorganization plan promulgated under it, were insever-
able from the legislative veto provision.43 Would the 1977 Con-

40 Pub. L. No. 95-17, 91 Stat. 29 (1977) (codified at 5 U.S.C. §§ 901-912 (1982)).
41 For a general history of successive reorganization enactments from 1932 to 1977,

see Studies on the Legislative Veto Prepared by the Congressional Research Service
for the Subcommittee on Rules of the House Rules Committee, 96th Cong., 2d Sess.
(1980) [hereinafter CRS Veto Studies].

42 Reorg. Plan No. I of 1978, 43 Fed. Reg. 19,807, reprinted in 5 U.S.C. app. 11155-
58 (1982), 42 U.S.C. § 2000e-4 (1982).

41 See infra notes 58-60.
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gress have granted broad reorganization authority to the Presi-
dent without a strong check via the one-House veto? Based on
the record of reorganization legislation predating the 1977 Act
and on the legislative history of the 1977 enactment, the question
should be answered in the negative.

Successive reorganization enactments indicate that some form
of veto has generally been an integral precondition of congres-
sional willingness to delegate reorganization authority. Accord-
ing to an authoritative reconstruction of the legislative history,
a legislative veto provision was a crucial prerequisite to congres-
sional adoption of the first Reorganization Act.4 In more recent
enactments, Congress moved in successive stages to make its
veto easier to exercise,45 including making veto by one House,
rather than both Houses, sufficient to defeat a proposed reor-
ganization. 46 Congress' moves to increase the potency of the
veto power mirror its efforts to place greater substantive restric-
tions on the reorganization power in the period from 1932 to
1977.

47

The legislative history of the 1977 Reorganization Act dem-
onstrates that congressional willingness to give the President
reorganization authority was contingent upon reservation of the
power to veto specific reorganization proposals.4 8 Unfettered
presidential reorganization authority was an option neither en-
tertained nor feasible, in light of the political context of the 1977
Reorganization enactment. The spectrum of legislative choice
ranged from the Carter Administration's proposal for reorgani-
zation authority conditioned on a one-House veto, to the pro-
posal of the Chairman of the House Committee on Government

4 See CRS Veto Studies, supra note 41, at 171-75. The Congressional Research
Service legislative history reconstruction indicates that early experimentation with pres-
idential reorganization sans veto convinced Congress of the veto's necessity. See id. at
178-94 (describing evolution from Economy Act of 1933, which did not provide for a
legislative veto, to 1939 Reorganization Act, which provided for a two-House veto, and
pointing to fear of "executive usurpation" as a major factor in the change).

4- See, e.g., id. at 217-24 (describing a reduction in the number of members of either
House who must vote against a reorganization plan in order to invalidate it).

4 See id. at 205-15 (describing 1949 Reorganization Act's departure from previous
use of two-House veto to system in which veto by either House sufficient).

47 See, e.g., id. at 226-31 (prohibition in 1964 Reorganization Act against use of
reorganization authority to create new executive departments).

48 After renewing the reorganization authority during the Nixon Administration
through enactment of Pub. L. No. 92-179, 85 Stat. 574 (1971), Congress allowed the
authority to lapse on April 1, 1973. Subsequent proposals to revive the authority were
made, "often accompanied by a more active role for Congress." CRS Veto Studies,
supra note 41, at 234. However, the authority was not revived. Thus, the 1977 Reor-
ganization Act was necessary to give reorganization authority to newly-inaugurated
President Carter, whose platform included giving significant attention to enhancing
governmental efficiency and reducing governmental expenditures. Id. at 236.
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Operations for reorganization authority dependent upon the af-
firmative approval of both houses. 49 The 1977 Act ultimately
embodied a compromise which, by seeking to allay fears that
too much authority would be delegated to the President under
the administration's one-House veto option, 50 showed the value
Congress placed on having its say on presidential reorganization
plans. 51

Other legislative words and deeds during deliberations on the
1977 Reorganization Act show that Congress expected-and
even desired-that the grant of reorganization authority would
be nullified if the veto provision met that fate. The Congress
that enacted the 1977 Act was aware of the strong possibility
that a court would find the veto mechanism to be unconstitu-
tional. 52 Yet, Congress failed to incorporate a severability
clause, an easily available step to save the underlying power
grant from invalidation 3 -a failure one House member charac-
terized as an intentional strategy. 54 Further, both the House

49 See H.R. REP. No. 105, 95th Cong., Ist Sess. 3, reprinted in 1977 U.S. CODE
CONG. & ADMIN. NEWS 42, 43 (summarizing major provisions of H.R. 3131, (Chairman
Brooks's (D-Tex.) bill), and H.R. 3407, (Carter Administration bill)).

" The compromise included provisions designed to ensure that a presidential reor-
ganization plan would not become law merely through congressional failure to vote on
it. Pub. L. No. 95-17, § 2, 91 Stat. 33-34 (1977) (codified at 5 U.S.C. §§ 910-912 (1982)).

51 See H.R. REP. No. 105, 95th Cong., Ist Sess. 2-3, 17, reprinted in 1977 U.S. CODE
CONG. & ADMIN. NEWS 41, 42-43, 56-57 (discussing rationale behind compromise bill,
H.R. 5045, 95th Cong., Ist sess. 1977); 123 CONG. REc. 9344 (1977) (statement of Rep.
Brooks that compromise "will provide far more control over reorganization than would
have been the case if the [Carter Administration] proposals had gone through unchal-
lenged"); id. at 9345 (statement of Rep. Horton (R-N.Y.) that veto is "an important and
meaningful provision" for "those of us who feel strongly that Congress should not forfeit
its constitutional role on the question of reorganization"); id. at 9348 (statement of Rep.
Levitas (D-Ga.) that one-House veto provision will provide "substantial congressional
control over reorganization").

52 H.R. REP. No. 17, 95th Cong., Ist Sess. 3, 9-17, reprinted in 1977 U.S. CODE
CONG. & ADMIN. NEWS 42, 49-57 (statement by Chairman Brooks of the Government
Affairs Committee that the one-House legislative veto provisions of this bill "raise[s]
serious constitutional questions"; discussion of testimony on constitutional issues before
Government Operations Committee); see CRS Veto Studies, supra note 41, at 237-43
(surveying Senate and House consideration of constitutional issues).

" Congress could have easily included in the 1977 Reorganization Act a severability
clause, stating that the invalidity of one part of the Act should not be deemed to affect
the validity of remaining parts. Under traditional severability analysis, a severability
clause provides a strong signal to the courts that the legislature does not regard the
invalid provision at issue in a subsequent lawsuit as an integral part of the overall
legislative package. See infra text accompanying notes 94-124, for an explanation of
the nature of, and an expression of doubt about, judicial treatment of severability
clauses.

'4 In "Additional Views" appended to the House Report on the bill that became the
1977 Act, Representative Drinan (D-Mass.), a member of the House Committee on
Governmental Operations, stated that

[i]t must be remembered that [the compromise bill which ultimately became
the 1977 Reorganization Act] intentionally does not contain a severability
clause. The one House veto provision is deemed to be an integral part of the
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Report on the 1977 Act 55 and the details surrounding House
consideration of an amendment by Representative Brown (R-
Mich.) 56 suggest that Congress expected the demise of the Act's
legislative veto provision to cause the demise of the reorgani-
zation authority grant.

The foregoing suggests that post-Chadha courts, seeking to
achieve the severability disposition the 1977 Congress would
have wanted, 57 were hard-pressed to find the veto provision

legislative scheme for reorganization. That is a proposition to which all agree.
Yet [this] jeopardizes the [reorganization] plans developed under the statute,
and all agency authority exercised pursuant to them.

H.R. REP. No. 105, 95th Cong. 1st Sess. 42, reprinted in 1977 U.S. CODE CONG. &
ADMIN. NEWS 41, 69. During full House debate on the compromise bill, Representative
Drinan also called the attention of his colleagues to the possibility that, "if the one
House veto clause fails, the whole act fails." 123 CONG. REC. 9352 (1977).

51 After noting that the legislative veto provisions of the Act justified substantial "fears
of unconstitutionality," the Committee on Government Operations nevertheless rec-
ommended enactment because "the risk is worth taking." H.R. REP. No. 105, 95th
Cong., 1st Sess. 3, reprinted in 1977 U.S. CODE CONG. & ADMIN. NEWS 43. The
language of the report implies that the risk Congress was running by passing the
Reorganization Act, complete with legislative veto, was the risk that the "expected
results" of the reorganization process ("cost reduction, improved management and better
services to the public") would not be achieved. Id. at 43. Thus, the report implies a
recognition that the downfall of the veto provision would mean the downfall of the
reorganization authority. There is no implication that the "risk" was that the President
would be free to reorganize the government without regard to congressional wishes,
But see United States v. City of Yonkers, 592 F. Supp. 570, 577 (S.D.N.Y. 1984) (reading
report language as expressing congressional belief "that the benefits which would flow
from the substantive portions of the Act outweighed the diminution of congressional
control").

5 The House considered, but rejected, Representative Brown's proposed amendment
to restrict the relief that a court could grant if it found constitutional problems in the
Reorganization Act's legislative veto scheme. The amendment would have provided
that "the relief granted by such court shall be restricted to relief with respect to [the
reorganization plan challenged] and not to plans previously adopted." 123 CONG. REc.
9363 (1977). Representative Brown justified the amendment as a way to express "a
congressional intent [that] we would like to have those plans which have been already
adopted and implemented not have their validity challenged by a subsequent decision
of unconstitutionality on the basic enacting statute." Id. at 9364.

The House's brief consideration of the Brown amendment indicates that all who
discussed it, including the key floor managers of the compromise reorganization bill,
assumed that judicial invalidation of the veto provisions would invalidate one or more
reorganization plans. See 123 CONG. REC. 9363-65 (1977). Because plan invalidation
would occur only if courts would find that the basic grant of reorganization authority
falls along with the veto provisions, those who discussed the amendment implicitly
assumed the inseverability of the relevant provisions.

5 A subsequent Congress indicated that what it wanted in the aftermath of Chadha
was for reorganization plans to become law only with express congressional approval.
See Reorganization Act of 1984, Pub. L. No. 98-614, § 3(a)(1), 98 Stat. 3187, 3192
(1984).
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severable from the reorganization authority given to the Presi-
dent. At a minimum, the courts should have provided an alter-
native explanation for the items of legislative history just dis-
cussed or pointed to compelling indications of a contrary intent.
Yet, of the twenty courts expressing a view on the severability
of 1977 Reorganization Act provisions, 58 only three found the
veto provisions inseverable from the basic power grant.59 None
of the seventeen decisions in favor of severability60 adequately

58 The twenty courts discussing the severability of the Reorganization Act provisions
are listed infra at notes 59-60. Seven of the twenty courts, facing severability-based
challenges to the Act, did not reach the merits of the severability claim. A panel of the
Sixth Circuit concluded that, because Congress did not exercise the Reorganization Act
veto provision with respect to the EEOC enforcement authority reorganization plan,
there was no "constitutional confrontation that would require judicial intervention."
Muller Optical Co. v. EEOC, 743 F.2d 380, 387 (6th Cir. 1984). In EEOC v. Peat,
Marwick, Mitchell & Co., 589 F. Supp. 534 (S.D.N.Y. 1984), the court avoided the
severability issue by holding that subsequent congressional actions, including passage
of two appropriations bills, "ratified" the transfer of anti-discrimination authority to the
EEOC. See infra note 229. Congressional enactment of Pub. L. No. 98-532, 98 Stat.
2705 (1984), which authorized the changes effected by all reorganization plans imple-
mented prior to the law's effective date, mooted before decision on the merits the
severability controversy posed in four cases: EEOC v. Westinghouse Electric Corp.,
765 F.2d 389 (3d Cir. 1985); EEOC v. First Citizen Bank of Billings, 758 F.2d 397 (9th
Cir. 1985); EEOC v. State Employees' Credit Union, No. 84-955-CIV-5, slip op. (D.N.C.
Feb. 11, 1985); Barrett v. Suffolk Transp. Servs., 600 F. Supp. 81 (E.D.N.Y. 1984).
Finally, in EEOC v. Pan American World Airways, 576 F. Supp. 1530 (S.D.N.Y. 1984),
the district court stayed decision on severability, awaiting the outcome of other pending
cases; the court did not revisit severability after those cases were decided, probably
because of the passage of Pub. L. No. 98-532.

-9 EEOC v. CBS, Inc., 743 F.2d 969 (2d Cir. 1984); EEOC v. Chrysler Corp., 595 F.
Supp. 344 (E.D. Mich. 1984); EEOC v. Allstate Ins. Co., 570 F. Supp. 1224 (S.D. Miss.
1983).

6 EEOC v. Hernando Bank, 724 F.2d 1188 (5th Cir. 1984); EEOC v. Dayton Power
and Light Co., 605 F. Supp. 13 (S.D. Ohio 1984); EEOC v. Pennsylvania, 596 F. Supp.
1333 (M.D. Pa. 1984); EEOC v. Delaware Dep't of Health and Soc. Servs., 595 F. Supp.
568 (D. Del. 1984); EEOC v. New York, 590 F. Supp. 37 (N.D.N.Y. 1984); EEOC v.
Colgate-Palmolive Co., 586 F. Supp. 1341 (S.D.N.Y. 1984); EEOC v. Ingersoll Johnson
Steel Co., 583 F. Supp. 983 (S.D. Ind. 1984); EEOC v. Old Dominion Freight Line,
Inc., 587 F. Supp. 1128 (M.D.N.C. 1984); EEOC v. Pan American World Airways, 576
F. Supp. 1530 (S.D.N.Y. 1984); EEOC v. Radio Montgomery, Inc., 588 F. Supp. 567
(W.D. Va. 1984); Muller Optical Co. v. EEOC, 574 F. Supp. 946 (W.D. Tenn. 1983);
EEOC v. Cudahy Foods Co., 588 F. Supp. 13 (W.D. Wash. 1983); EEOC v. U.S. Steel
Corp., 34 Fair Empl. Prac. Cas. (BNA) 1091 (W.D. Pa. 1984); EEOC v. CBS, Inc., 34
Fair Empl. Prac. Cas. (BNA) 257 (S.D.N.Y. 1984); EEOC v. El Paso Natural Gas Co.,
33 Fair Empl. Prac. Cas. (BNA) 1837 (W.D. Tex. 1984); EEOC v. City of Memphis,
581 F. Supp. 179 (W.D. Tenn. 1983); EEOC v. Jackson County, 33 Fair EmpI. Prac.
Cas. (BNA) 963 (W.D. Mo. 1983).
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explained the importance Congress placed on the 1977 Act's
veto provision;61 many of them did not even try.62

2. The Legislative Veto and the Watergate Tapes

Another erroneous severability decision illustrating the pro-
severability judicial tilt is Allen v. Carmen.63 Allen was one of
a number of lawsuits triggered by passage of the Presidential
Recordings and Materials Act of 1974 (Materials Act).64 To pre-
vent the Watergate tapes from being turned over to former
President Richard Nixon before the public interest in Watergate-
era information had been vindicated, the Materials Act abro-
gated what Congress regarded as an overly generous property
disposition agreement between the head of the General Services

61 One example of a case inadequately parsing the 1977 Act's legislative history is
Hernando Bank, 724 F.2d at 1188. Hernando Bank quoted numerous legislative state-
ments about the value of governmental reorganizations, and then concluded: "With the
exception of Congressman Drinan's comments, nothing in the wording of the Act or in
its legislative history indicates that Congress would not have enacted the Reorganization
Act without the legislative veto provision or that Congress even considered the issue
of severability." Id. at 1191. That conclusion would be more convincing if the court had
discussed the history of previous reorganization enactments, the fact that the 1977 Act
was a choice between a one-House veto proposal and a proposal requiring affirmative
congressional approval, the comments of Representative Brooks and others about the
importance of the legislative veto provision, or the House consideration of the Brown
amendment. Other aspects of the Hernando Bank analysis are criticized infra text
accompanying notes 174-98.

Another example is EEOC v. Ingersoll Johnson Steel Co., 583 F. Supp. 983 (S.D.
Ind. 1984). The Ingersoll court's lengthy analysis of the 1977 Act's legislative history
is marred by a number of errors, including the factually incorrect assertion that before
1949 Congress did not use the veto device to condition presidential reorganization
authority. Compare 583 F. Supp. at 988-89 with supra notes 44-46 and accompanying
text. The Ingersoll court also relies too heavily on statements made during the legislative
debate casting doubt upon the wisdom of requiring affirmative congressional action to
approve a reorganization plan. Statements that members prefer the one-House veto
approach to the affirmative approval approach are not equivalent to statements that
members would have preferred presidential reorganizations without any congressional
control-especially considering that the latter option was neither considered nor feasi-
ble. See supra text accompanying note 49.

2 See, e.g., EEOC v. Dayton Power & Light Co., 605 F. Supp. 13, 18 (S.D. Ohio
1984) (briefly quoting EEOC v. Hernando Bank and stating that it "joins a growing list
of courts which have reached the same conclusion"); EEOC v. New York, 590 F. Supp.
37, 37 (N.D.N.Y. 1984) (basing severability decision on citation to other pro-severability
cases and "reasons which have already been adequately stated by several other district
courts").

61578 F. Supp. 951 (D.D.C. 1983).
6Pub. L. No. 93-526, 88 Stat. 1695 (1974) (codified at 44 U.S.C. § 2107 (1982)). A

three judge court upheld the constitutionality of the Materials Act in Nixon v. Admin-
istrator, 408 F. Supp. 321 (D.D.C. 1976), aff'd 433 U.S. 425 (1977). The federal courts
heard subsequent challenges to General Services Administration (GSA) regulations
issued under the Act in Nixon v. Freeman, Civil Action No. 77-1395, slip op. (D.D.C.
1978), aff'd, 670 F.2d 346 (D.C. Cir. 1982).
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Administration (GSA) and Nixon.65 In place of the agreement,
the Act required the GSA administrator to retain possession of
all Nixon-era materials and to protect them from unauthorized
disclosure or destruction.6 6 The Act also required the adminis-
trator to propose regulations governing public access to Water-
gate-related materials. 67 The proposed regulations would take
effect within ninety days of their submission to Congress, unless
either House of Congress disapproved. 68

The Allen court had to determine, inter alia, whether regu-
lations adopted pursuant to the Materials Act were invalid be-
cause the provision giving the GSA rulemaking authority was
inseverable from the invalid legislative veto provision. 69 The
court ruled that the provisions were severableT--a conclusion
that is difficult to square with the patent indications in the
legislative history that Congress would not have given the GSA

6 Pub. L. No. 93-526, § 101(a), (b)(1), 88 Stat. 1695, 1695-96 (1974). The principal
legislative objections to the Nixon-Sampson agreement are summarized in the House
Report on the bill which became the Materials Act. H.R. REP. No. 1507, 93d Cong.,
2d Sess. 2-4 (1974). Essentially, the Congress was concerned that the agreement "if
implemented, could seriously limit access to [Nixon Administration] records and could
result in the destruction of a substantial portion of them." Id. at 2.

6 Pub. L. No. 93-526, §§ 101-103, 88 Stat. 1695, 1695-96 (1974).
67 Pub. L. No. 93-526, § 104(a), 88 Stat. 1695, 1696-97 (1974). The Act provided that

the GSA regulations were to take into account seven enumerated factors, including the
public's need for "the full truth" about Watergate, protection of individual privacy and
the right to a fair trial, and "the need to give to Richard M. Nixon, or his heirs, for his
sole custody and use, tape recordings and other materials which are not likely to be
related to the [public need for Watergate information] and are not otherwise of general
historical significance." Id.

68 Pub. L. No. 93-526, § 104(b), 88 Stat. 1695, 1697 (1974). The main subsection of
the § 104(b) veto power is quoted infra note 253.

69 Allen, unlike many of the legislative veto cases, involved a challenge to veto
provisions which actually had been exercised several times by one or more Houses of
Congress. From 1975 to 1980, successive sets of regulations were proposed by the GSA
and vetoed in light of Congress' continuing objections to key provisions withholding
disclosure on personal privacy grounds. 578 F. Supp. at 955-60. The Allen case arose
when, after finally completing the veto-revision-veto-revision process to the satisfaction
of Congress, GSA encountered resistance from another quarter. Twenty-nine former
members of the Nixon Administration, who thought the congressionally-approved ver-
sion of GSA regulations erred too much on the side of disclosure, challenged the
regulations in light of the Chadha decision. The challengers argued that the regulations
were invalid because (1) they were adopted pursuant to rulemaking authority not se-
verable from the invalid veto provision, or (2) they were the product of congressional
influence made improper by Chadha.

70 Allen, 578 F. Supp. at 968-71. The court's ruling cleared the way for subsequent
GSA regulations promulgated pursuant to the grant of rulemaking authority and not
amenable to congressional veto. The court determined that Chadha should apply ret-
roactively to invalidate regulations that were the product of previous legislative vetoes.
Id. at 966-68. The court ordered that the regulations be "revamped" in a form "unfet-
tered by an untoward Congressional influence because of the one-house veto provision."
Id. at 968.
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rulemaking authority without reserving the right to send the
rulemakers back to the drawing board.

In enacting the Materials Act under tight deadlines, Congress
was in the awkward posture of requesting regulations promoting
open public disclosure from the same agency (GSA) whose
administrator had entered into an objectionable agreement with
former President Nixon. That situation explains both why the
veto provision was added to the Materials Act 7' and why Senate
and House debate on it repeatedly stressed the availability of
the veto option. 72 Indeed, when one House member during floor
debate asked whether the GSA could be trusted to implement
the Act's policy, the House bill's floor manager relied on the
veto provision to assure the inquiring member that Congress
could assert appropriate control. 73

Notwithstanding the Allen court's reasoning, it is doubtful
that the 1974 Congress would have wanted the GSA to have
unfettered control over the rules governing release of presiden-
tial materials. The opposite conclusion, that the veto provisions
and the rulemaking authority are inseverable, is more sound-
particularly since, even without the rulemaking authority pro-

71 The version of the Materials Act originally introduced in the Senate did not contain
an express legislative veto provision. However, Senate sponsors appear to have assumed
from the outset that GSA public access regulations could be vetoed by Congress. The
House added language expressly providing for congressional veto. See CRS Veto Stud-
ies, supra note 41, at 62-72 (describing Senate and House consideration of Materials
Act).
72 See id. The Allen court recognized the existence of "heated statements by various

members of both Houses of Congress concerning whether they should trust [GSA] with
control of the documents." Yet, the court inexplicably denigrated these statements as
"emotional remarks exchanged by Congressmen in creating emergency legislation," 578
F. Supp. at 970. The court did not explain why otherwise valid legislative history should
be devalued because it has an "emotional" quality or because the legislature was
operating under time constraints. Cf. Cohen v. California, 403 U.S. 15, 26(1971) ("much
linguistic expression serves a dual communicative function .... words are chosen as
much for their emotive as their cognitive force").
73 The relevant portion of the exchange referred to is as follows:

Mr. Yates [D-Ill.]. Does the gentleman have some compunction about leaving
[decisions on retention of presidential records] to the Administrator of the
General Services Administration, he being the one who made the agreement
with the President of the United States?

Mr. Brademas [D-Ind.]. I think the gentleman's point is very well taken. It
is precisely because of the apprehension of the members of the committee with
respect to that particular point that the bill contains language which directs the
Administrator to submit to Congress, within 90 days after the enactment of the
measure, regulations which would provide public access to the materials.

Secondly, it is precisely because we shared that apprehension that those
regulations would not go into effect without an opportunity for both the House
and Senate to review the regulations and to exercise a veto if we disapprove
of them.

120 CONG. REC. 37,903 (1974).
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visions, the Materials Act would have achieved Congress' basic
goal of preventing the return of the materials to Nixon or their
destruction. 74

3. The 1952 Immigration Act and the Legislative Veto:
Severability and the Statute that Started It All

Unlike the legislative histories explored in the two previous
case studies, the legislative history surrounding the use of the
legislative veto in the Immigration Act of 1952-the veto inval-
idated in the landmark Chadha decision 75-- points less clearly in
the direction of inseverability. There are indications that Con-
gress was reluctant to cede authority to the executive branch
without retaining substantial legislative control. This reluctance
suggests that the Act's grant of deportation suspension authority
to the United States Attorney General should not remain on the
books without the one-House veto used to control it. But Con-
gress also signaled what the Supreme Court called legislative
"irritation" 76 with the burden of a more active role in suspending
deportation orders; this factor may argue for severability by
indicating that Congress would have let the Attorney General
retain an unchecked power to suspend deportation.

Plausible cases can be made for and against severing the
legislative veto from the rest of the Immigration Act. However,
neither the Ninth Circuit nor the Supreme Court Chadha deci-
sions justified their rulings for severability by a thorough and
convincing analysis. Thus, these opinions exemplified a different
form of unnecessary severability surgery, in which courts too
readily reach a decision that cannot, in the final analysis, be
pronounced clearly inconsistent with congressional intent.

The chronology of immigration enactments illustrates that
Congress has been ambivalent from the beginning about dele-
gating deportation suspension authority. Before 1940, an alien
who was found deportable could remain in the United States

74 The Allen court wrongly asserted that holding the grant of rulemaking authority to
GSA inseverable from the veto provision "would gut the statute." 578 F. Supp. at 970.
Even if the entire section on GSA rulemaking (Materials Act § 104) were nullified, the
other Materials Act provisions obligating the GSA to continue to retain possession of
the materials and safeguard them until their ultimate disposition is resolved would remain
in effect. See supra note 66 and accompanying text. The legal status quo would have
been preserved until Congress passed legislation establishing rules for final disposition.
75 See supra text accompanying note 2.
76 Immigration and Naturalization Service v. Chadha, 462 U.S. 919, 934 (1983).

1987]



Harvard Journal on Legislation [Vol. 24:397

only if Congress altered the alien's status through a private bill
passed pursuant to normal legislative procedures. 7

1 Legislators
began to regard the private bill process as time-consuming and
unproductive; in 1937, the House passed (but the Senate did
not consider) a bill to authorize the Executive Branch to grant
permanent residence in "meritorious" cases. 78

In the Alien Registration Act of 1940, 79 the Congress autho-
rized the Attorney General to suspend deportation of certain
aliens. Compared to the 1937 House-passed proposal, however,
the 1940 Act (1) more narrowly defined the category of aliens
eligible for suspension of deportation, (2) required that cases of
suspension be reported to Congress semi-monthly, and
(3) reserved the right to veto, by a two-House concurrent res-
olution, any suspension of deportation favored by the Attorney
General. 80 A court analyzing this first grant of deportation sus-
pension authority to the Executive Branch would realize that
Congress did so out of dissatisfaction with the private bill ap-
proach. But that court would also conclude that Congress was
grudging in its delegation; it narrowed the scope of the authority
and added a significant legislative check.

This grudging delegation repeated itself in 1948, when Con-
gress gave with one hand by broadening the category of aliens
eligible for deportation suspension, and took away with the
other by conditioning suspension on a still more potent legisla-
tive check: a requirement that suspensions be affirmatively ap-
proved by both Houses. 81 And, even as the 1952 Immigration
Act reverted to a system in which deportation suspensions fa-
vored by the Attorney General would become law unless Con-
gress objected, 82 the 1952 Act continued the prior tradition of

7Id. at 933.
8 81 CONG. REC. 5542 (1937) (quoting Rep. Dies' (D-Tex.) statement that "it is

impossible to deal with this situation through special bills"). See Chadha, 462 U.S. at
933.

79 Alien Registration Act of 1940, ch. 439, 54 Stat. 670 (codified at 8 U.S.C. §§ 1301-
1306 (1982)).

0 Chadha, 462 U.S. at 933. See CRS Veto Studies, supra note 41, at 381 (recounting
details of 1940 Act).

81 Alien Registration Act of 1940, 8 U.S.C. §§ 1301-1306, cited in Chadha, 462 U.S.
at 933-34. The two-House approval requirement reflected a congressional desire to
assert more control over deportation suspensions. Congress reacted to the Senate
Judiciary Committee's confession that "for all practical purposes [suspension requests
subject to veto under the 1940 Act] have not been given any consideration" by the
Congress because they "are almost automatically shelved in favor of other matters in
which affirmative action is required." S. REP. No. 1204, 80th Cong., 2d Sess. 3-4 (1948).

Pub. L. 82-414, § 244, 66 Stat. 163, 214 (1952). The House Judiciary Committee
had come to regret the increasing workload the 1948 Act's affirmative approval require-
ment imposed. See H.R. REP. No. 362, 81st Cong., 1st Sess. 2 (1949).
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retaining significant controls. The Act "tightened drastically the
requirements for suspension of deportation." 83 Even more im-
portant to the severability inquiry, the Act asserted congres-
sional control through a one-House veto----a mechanism that,
compared to the two-House veto in the 1940 Act, made it easier
for Congress to overrule the Executive Branch.

In deciding that the 1952 Congress would have given the
Attorney General full deportation suspension authority even if
the legislative veto device had been unavailable to Congress-
that is, in deciding that the 1952 power grant is severable from
the veto-neither the Ninth Circuit nor the United States Su-
preme Court majority adequately accounted for the legislature's
tightrope walk between dual concerns. Both Chadha opinions
recounted the successive immigration enactments, 85 but their
interpretations of the conflicting signals are conclusory and, in
some ways, confusing.

The Ninth Circuit opinion recognized the grudging nature of
successive deportation suspension delegations. The court stated
expressly that "when the several Congresses were presented
with the question of the Attorney General's discretion, they
preferred to retain some supervisory power, rather than relin-
quish it."'86 Yet, the Ninth Circuit opinion failed to realize the
anti-severability implications of Congress' supervisory prefer-
ence. Instead, the court rendered a conclusory pro-severability
holding based on two brief and questionable statements about
the 1952 Act's legislative history.

The first statement, that "Congress' basic purpose" in enact-
ing the suspension of deportation provisions "was to alleviate
the onerous burden of numerous private bills, 87 implicitly at-
tributes the motivation of the 1937 House of Representatives to
the 1952 Congress. However, the history of grudging delegation
canvassed above reflects Congress' ongoing pursuit of a mix of
purposes. Without more discussion, labeling the burden-allevia-
tion purpose as basic and the discretion-control purpose as not
basic is a mere judicial tour de force.

13 CRS Veto Studies, supra note 41, at 383.
4 Immigration and Naturalization Act of 1952, Pub. L. No. 82-414, § 244(a), 66 Stat.

163, 214 (1952). See also Chadha, 462 U.S. at 934.
634 F.2d 408, 416-17; 462 U.S. at 932-34.

6 Chadha, 634 F.2d at 416.
87Id.
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The second statement, that the legislative history is devoid of
"any statements that the one-house disapproval mechanism is
essential to the legislative purpose," 88 may be literally true.
Apparently no congressional spokesperson for the 1952 Act said
the equivalent of "the veto provision is essential." However, a
court assessing congressional intent to decide a severability
question should look beyond express statements about the in-
valid provision and examine other intent indicators, such as the
history of enactments leading up to the one in question. 89

The Supreme Court's Chadha analysis is even more proble-
matical. After recounting the legislative history of the 1952 en-
actment and its predecessors, the Court noted that "Congress'
desire to retain a veto in this area cannot be considered in
isolation but must be viewed in the context of Congress' irrita-
tion with the burden of private immigration bills."90 But the
Court did not follow its own prescription. Rather than weighing
Congress' conflicting goals, the Court merely asserted that
"there is insufficient evidence that Congress would have contin-
ued to subject itself to the onerous burdens of private bills had
it known that [the veto provisions] would be held
unconstitutional." 9'

Is Id. at 417 n.5.
89 See supra text accompanying notes 19-21. Compare, e.g., Regan v. Time, Inc.,

468 U.S. 641, 653-55 (1984) (restrictive provisions of anti-counterfeiting law are sever-
able; primary reliance on legislative reports) with id. at 669-73 (Brennan, J., concurring
in part, dissenting in part) (restrictive provisions are inseverable; primary reliance on
legislative reports and chronology of anti-counterfeiting enactments).

90 Chadha, 462 U.S. at 934.
9' Id. Justice Rehnquist's dissent, in which Justice White joined, criticizes the major-

ity's assertion about the legislative history of the 1952 Act:
The Court finds that the legislative history of [the 1952 Act section containing

both the grant of deportation suspension authority and the legislative veto]
shows that Congress intended [the veto provision] to be severable because
Congress wanted to relieve itself of the burden of private bills. But the history
elucidated by the Court shows that Congress was unwilling to give the Exec-
utive Branch permission to suspend deportation on its own. Over the years,
Congress consistently rejected requests from the Executive for complete dis-
cretion in this area. Congress always insisted on retaining ultimate control,
whether by concurrent resolution, as in the 1948 Act, or by one-House veto,
as in the present Act. Congress has never indicated that it would be willing to
permit suspensions of deportation unless it could retain some form of veto.

It is doubtless true that Congress has the power to provide for suspensions
of deportation without a one-House veto. But the Court has failed to identify
any evidence that Congress intended to exercise that power. On the contrary,
Congress' continued insistence on retaining control of the suspension process
indicates that it has never been disposed to give the Executive Branch a free
hand.

462 U.S. at 1015-16. (Rehnquist, J., dissenting).
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Even on its own terms, the Court's assertion of insufficient
evidence is dubious for two reasons. First, it is by no means
clear that the proper way to pose the severability question is to
ask whether Congress would have reverted to the private bill
method. The traditional severability formulation would ask
whether, without the invalid veto provision, the Congress would
have granted deportation suspension authority in the form that
it did.92 Put another way, the traditional inquiry would ask
whether Congress would have delegated as much deportation
suspension power to the Attorney General as it in fact did.

A second, potentially related problem is that the Chadha
Court ignored an important bit of evidence about the 1952 Con-
gress' relative preference between controlling and facilitating
Attorney General discretion. The legislative history indicates
that Congress adopted the 1952 Act in part because it concluded
that "the suspension of deportation process was being abused
and that illegal entrants were being favored excessively." 93 This
casts additional doubt on the likelihood that Congress would, in
the absence of the legislative veto, have given the Attorney
General the broader grant of power contained in the 1952 Act.
The legislature's concerns about the Attorney General's perfor-
mance suggest that had Congress known of the constitutional
mandate for a more cumbersome legislative oversight proce-
dure, it might have preferred to limit the extent of authority
granted to the Attorney General.

Thus, both Chadha decisions illustrate a subtler, but by no
means less objectionable, form of unnecessary severability
surgery.

B. The HOW of Unnecessary Surgery: Inappropriate
Presumptions and Other Analytical Errors

This subpart explores the primary decisional mechanisms
through which the courts deciding veto severability cases have
justified their erroneous and peremptory statute excisions. The
subpart examines (1) inappropriate presumptions, and (2) other

92 See supra text accompanying notes 34-36.
91 S. REP. No. 1515, 81st Cong., 2d Sess. 600-01 (1950) reprinted in CRS Veto Studies,

supra note 41, at 382. See CRS Veto Studies at 382-83 (quoting H.R. REP. No. 1365,
82nd Cong., 2d Sess. 62-63 (1952) and citing S. REP. No. 1137, 82d Cong., 2d Sess. 25
(1952)).
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analytical errors, both of which have obscured an accurate and
full assessment of legislative intent.

1. Two Inappropriate Pro-Severability Presumptions

The primary mechanism for unnecessary statutory surgery in
the veto severability cases has been judicial use of two pre-
sumptions: (1) that the presence of a severability clause in a
statute containing a legislative veto creates a strong presumption
that Congress would want the associated provisions to retain
their validity, and (2) that, even in the absence of a severability
clause, courts should presume severability unless it is evident
that the legislature intended otherwise. This subpart critiques
each presumption in turn, explaining, first, how most of the veto
severability cases have employed the presumption and, second,
why this use is erroneous in the legislative veto context.

a. The severability clause presumption

(1). The presumption and the legislative veto severability
cases

A federal court will begin its severability analysis with a
presumption in favor of severability if the statute in question
has a severability clause, i.e., a statutory statement that one
invalid part of a statute should not be deemed to affect the
validity of other parts. 94 Because several of the legislative veto
severability cases involved statutes having such clauses, courts
deciding those cases called upon the severability clause pre-
sumption and used it as a shortcut to decision.

For example, at the outset of their Chadha opinions, both the
Supreme Court and the Ninth Circuit quoted the severability
clause of the 1952 Immigration Act95 and stated that its presence

14 N. SINGER, supra note 14, § 44.08, at 507. Believing that such a clause on its face
"discloses an intention to make [an] Act divisible," Champlin Refining Co. v. Corpo-
ration Comm'n, 286 U.S. 210, 235 (1932), federal courts see the clause as an "explicit
declaration" to which they "must give heed" in "seeking to ascertain the congressional
purpose," Electric Bond & Share Co. v. SEC, 303 U.S. 419, 434 (1938).
95 The text of the clause reads: "If any particular provision of this Act, or the

application thereof to any person or circumstance, is held invalid, the remainder of the
Act and the application of such provision to other persons or circumstances should not
be affected thereby." 462 U.S. at 932.
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justified a presumption in favor of severability.96 That presump-
tion in turn led both Chadha courts to evade the fuller explo-
ration of legislative intent that this Article argues was necessary.
The Supreme Court saw the severability clause-based presump-
tion as saving it from an extensive "elusive inquiry" into hy-
pothetical legislative intent. 97 Armed with its presumption in
favor of severability, the Court was content to conclude that
the anti-severability indications in the complicated and contra-
dictory legislative history were "not sufficient to rebut the pre-
sumption raised by [the severability clause]. ' '98 Similarly, after
using the severability clause presumption to impose a special
burden of persuasion on proponents of inseverability, the Ninth
Circuit used that presumptive burden as the standard by which
to weigh the indicators of legislative intent. 99

Another opinion using the severability clause presumption to
cut short the analysis of legislative intent is Allen v. Carmen.l°0
Allen cited the Supreme Court's reliance on the severability
clause presumption in Chadha,101 noted that "the Act in issue
here contains a severability clause,"102 and concluded that the
clause "create[d] a presumption that Congress would have been
satisfied with those sections which remain after the invalidated
ones are dropped."' 0 3

96 The Supreme Court called the clause "unambiguous." It said that "Congress could
not have more plainly authorized the presumption that the provision for a one-House
veto ... is severable from [the remaining deportation suspension authority] and the
Act of which it is a part." 462 U.S. at 932. The Ninth Circuit stated that the clause
helped place on "those who seek to establish inseverability" the "burden" to demonstrate
"that 'it is evident"' that Congress would not have enacted the deportation suspension
authority without the veto. 634 F.2d at 416.

1 Chadha, 462 U.S. at 932; cf. Alaska Airlines v. Brock, 55 U.S.L.W. 4396 (U.S.
March 25, 1987) (citing Chadha as case illustrating that "[tihe inquiry is eased when
Congress has explicitly provided for severance by including a severability clause").
93 Chadha, 462 U.S. at 934.
99 Chadha, 634 F.2d at 415-16. Edited to highlight the point being made in the text,

the relevant passage reads: Here, Congress has enacted a severability clause .... Thus,
those who seek to establish inseverability bear the burden.... This burden has not
been met. Id.
10o 578 F. Supp. 951 (D.D.C. 1983).
IC0 Id. at 969-70 (quoting Chadha, 462 U.S. at 932).
,02 Id. at 970. The severability clause in the Materials Act reads:

If, under [other procedures in the Act providing for judicial review of challenges
to the Act or regulations issued under it], a judicial decision is rendered that a
particular provision of this title, or a particular regulation issued under the
authority granted by this title, is unconstitutional or otherwise invalid, such
decision shall not affect in any way the validity or enforcement of any other
provision of this title or any regulation issued under the authority granted by
this title.

Pub. L. No. 526, § 105(b), 88 Stat. 1694, 1698 (1974).
103 Allen, 578 F. Supp. at 970.
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The Allen court purported not to "rely solely on the presence
of this clause in finding the invalid [veto] section severable. '11 4

The court claimed to rely as well on examination of the legis-
lative history of the Materials Act and its veto provision. Yet,
a close parsing of the Allen court's analysis shows that its
severability holding rests completely on the presence of the
severability clause. The court admitted that much of the Act's
legislative history pointed toward inseverability. Ultimately, the
court relied on only one aspect of legislative intent in ruling for
severability, and the severability clause provided the only basis
for this decisive aspect. 0 5

(2). The Inappropriateness of the Presumption in the
Legislative Veto Cases

The strong presumptive weight accorded by the Chadha and
Allen courts to the presence of severability clauses 0 6 is objec-

104 Id.
10- The relevant passage of the opinion reads:

The Court does not rely solely on the presence of this [severability] clause in
finding the invalid section severable, however... The Court has examined
the legislative history of the Act, as a whole, and the legislative history of the
veto provision itself. The Court recognizes that both contain heated statements
by various members of both Houses of Congress concerning whether they
should trust the [GSA] with control of the documents and how they might
supervise the process leading to public access.... The Court has also consid-
ered plaintiffs' argument that the one-house veto provision is quite detailed
and demonstrates that Congress was preoccupied with exactly how it would
exercise its power. The fact remains, however, that Congress was also con-
cerned that a judicial decision, such as this one, which declares the one-house
veto invalid, not drag the remainder of the statute down with it.

Id. (emphasis added). The court did not indicate the source of the "fact" asserted in
the emphasized sentence. Yet, because there is no support in the legislative history for
the stated congressional concern, the only conceivable source is the language in the
severability clause itself referring to "a judicial decision.., that a particular provision
.. is unconstitutional." See supra note 102. Despite the Allen court's protestation to

the contrary, then, the severability clause in the Materials Act formed the sole basis for
the court's decision to ignore all other legislative intent indicators, which the court
admitted argued against severability.

106 Subsequent cases and commentaries read the presumption used in the Chadha
opinions as a potent one. For example, the District of Columbia Circuit opinion in
Consumer Energy Council of America v. FERC, 673 F.2d 425 (1982), aff'd mem., 463
U.S. 1216 (1983), cited the Ninth Circuit Chadha opinion as showing that "[t]he presence
of a severability clause ... makes it extremely difficult for a party to demonstrate
inseverability." 673 F.2d at 441. See also EEOC v. CBS, Inc., 34 Fair Empl. Prac. Cas.
(BNA) 257 (1984). There the court noted that "[U]nlike Chadha I do not have a
severability clause, which, of course, would make my job much easier." See Note,
Severability of Legislative Veto Provisions: A Policy Analysis, 97 HARV. L. RaV. 1182,
1186 (1984) (discussing Chadha's use of severability clause presumption and concluding
that, in many veto severability disputes, "the presence of a severability clause may be
the factor that resolves the issue in favor of severability").
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tionable on three independent grounds. First, the weight of this
presumption seems immoderate when compared to that given
in previous severability cases. Second, a number of generally
applicable objections to federal court use of the severability
presumption are persuasive in the legislative veto severability
context. Third, even if the case against general use of the pre-
sumption were less strong, special reasons exist for foregoing
its use to determine severability challenges to statutes contain-
ing legislative vetoes.

(a). Overly strong application of the severability clause pre-
sumption. One reason the Chadha and Allen courts' use of the
severability clause presumption is inappropriate is that it is a
particularly strong application of the presumption. Generally,
modem federal courts use the language of presumption to give
a severability clause "reasonable consideration." They use the
clause as "an aid," not as "an inexorable command." 107 Further,
courts reserve the right to refrain from applying the literal word-
ing of such clauses to "cover situations which they were never
intended to reach." 0 8

These principles suggest that, presumptions notwithstanding,
severability clauses should be read in context with-indeed,
checked for accuracy against-other indicators of congressional
intent. Above all, the presence of a severability clause should
not be interpreted as a reason to short-circuit interpretation of
congressional intent.109 Yet, Chadha and Allen appear to have
done precisely that.

£07 N. SINGER, supra note 14, § 44.08, at 349-50 (quoting Dorchy v. Kansas, 264 U.S.
286, 290 (1924)); see also Ptasynski v. United States, 550 F. Supp. 549; 554 (D. Wyo.
1982), rev'd on other grounds, 462 U.S. 74 (1983) (Alaska oil exception inseverable
from other provisions of windfall profits tax legislation notwithstanding severability
clause; clause is "in no way conclusive or binding").

01 Stem, Separability and Separability Clauses in the Supreme Court, 51 HARV. L.
REV. 76, 124 (1937). See, e.g., Sloan v. Lemon, 413 U.S. 825, 833-34, reh'g denied 414
U.S. 881 (1973) (invalidation of state aid to sectarian schools; refusal to apply state aid
law to nonsectarian private schools despite severability clause because severance would
"create a program quite different from the one the legislature actually adopted"); Wil-
liams v. Standard Oil Co., 278 U.S. 235, 243 (1929) (statutory provision permitting
administrative board to fix gasoline prices invalidated; despite severability clause, court
held related provisions establishing board and authorizing it to collect data inoperative
as well); Spokane Arcades, Inc. v. Brockett, 631 F.2d 135, 139 (9th Cir. 1980), aff'd
mem., 454 U.S. 1022 (1981), reh'g denied sub. nom. Brockett v. Spokane Arcades, Inc.,
454 U.S. 1165 (1982) (entire statute invalidated because severability clause does not
authorize court to remove "a vital part of the statutory scheme. To eliminate these...
provisions would essentially eviscerate the statute .... ).

109 See United States v. Jackson, 390 U.S. 570, 585 n.27 (1968) ("the ultimate deter-
mination of severability will rarely turn on the presence or absence of [a severablity]
clause").
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• (b). General objections to presumptive use of severability
clauses. Had the veto severability cases taken the more typical
federal judicial approach toward severability clauses, that ap-
proach would still have been objectionable. Any form of sever-
ability clause-based presumption is questionable for three
reasons.

To begin with, there is nothing inherently compelling about
the present federal presumption. Severability doctrines in some
states see the severability clause as "merely declaratory of the
established principle that statutes may be separable." 110 Other
state severability decisions do not talk in terms of presumption,
but choose instead to treat severability clauses as one indicator
of legislative intent.' Indeed, the current federal judicial ten-
dency to accord presumptive significance to severability clauses
is not the only approach federal courts have ever employed." 2

Second, the presumption in favor of severability when sever-
ability clauses are present is naive, given the manner in which
legislatures generally employ such clauses. Severability clauses
are usually very broad and general. They apply to any and all
parts of a statute, even if the statute is extensive and multi-
faceted; they are hardly precise indicators of a given legisla-
ture's specific intention with respect to the removal of particular
provisions." 3 Attributing great meaning to severability clauses
ignores the fact that legislatures, including the United States
Congress, have long used them "indiscriminately."" 4 The habit-

ll N. SINGER, supra note 14, § 44.08 n.9 and accompanying text and cases cited
therein.

"I Id. § 44.08 n.7 and accompanying text and cases cited therein.
"2 As a 1927 commentary in the Harvard Law Review observed in analyzing federal

court interpretation of severability clauses:
Many statutes containing [severability clauses] are held separable but in the
great majority of cases the clause is relied on very slightly. Even when the
court professes to lean heavily on a [severability] clause, a close examination
will often show that it is merely doing what it had previously done without
express words of separability.

Note, Effect of Separability Clauses in Statutes, 40 HARV. L. REv. 626, 628-29 (1927).
See Stem, supra note 108, at 117 ("the only cases in which the Court has given effect
to the separability clause seem to be those in which the same result would have been
achieved without reference to it").

113 See, e.g., Note, The Severability of Legislative Veto Provisions: an Examination
of the Congressional Budget and Impoundment Control Act of 1974, 17 U. MICH. J. L.
REF. 743, 756 (1984) ("a severability clause without specific application does not accu-
rately indicate whether the legislature would have enacted the statute without a partic-
ular suspect provision"); N. SINGER, supra note 14, § 44.08, at 507 (severability clause
"is regarded as little more than a mere formality").

114 Stem, supra note 108, at 124; see Tribe, The Legislative Veto Decision: A Law By
Any Other Name?, 21 HARV. J. ON LEGIS. 1, 22 (1984) (describing 1952 Immigration

424



Severability in Legislative Veto Cases

ual inclusion of severability clauses stems from their develop-
ment as a defensive legislative strategy in the face of the general
presumption against severability that courts employed in the
early decades of this century. 11 5

The Chadha case illustrates that this second general objection
to affording severability clauses substantial decisional weight
applies in the legislative veto context. The severability clause
in the 1952 Immigration Act is quite broad and general in its
wording." 6 The legislative history does not indicate that the
Act's drafters considered that the legislative veto provision
might be of questionable validity, or intended the severability
clause to be pressed into service to resolve a severability ques-
tion involving the veto. 117 Moreover, the legislative history pro-
vides a graphic example of the tendency to use severability
clauses habitually and automatically. The House Judiciary Com-
mittee's report on the 1952 Act treats the clause as mere boil-
erplate requiring little explanation for the report's readers. The
report's entire discussion on the severability clause is as follows:
"Section 406 contains the severability clause." 8

A third general objection against the severability clause pre-
sumption-an objection that also applies to the legislative veto
severability cases-is that courts use the presumption in an
erroneous one-way manner. Although federal cases presume
severability from the presence of a severability clause, they have
consistently refrained from presuming the opposite, insevera-

Act severability clause as "a boilerplate severability clause (of the sort most laws
contain)"); Note, supra note 106, at 1185-86.

15 See, e.g., Williams v. Standard Oil Co., 278 U.S. 235, 241-42 (1929) ("In the
absence of [a severability clause], the presumption is that the legislature intends an act
to be effective as an entirety .... The effect of the [clause] is to create in the place of
the presumption just stated the opposite one of separability."); Electric Bond & Share
Co. v. SEC, 303 U.S. 419, 434 (1938) (severability clause "reverses the presumption of
inseparability").

Modern federal cases employ a general presumption in favor of severability, even in
the absence of a severability clause. See infra text accompanying notes 139-41.

116 The severability clause stated "If any particular provision of this Act, or the
application thereof to any person or circumstance, is held invalid, the remainder of the
Act and the application of such provision to other persons or circumstances shall not
be affected thereby." Pub. L. No. 82-414, § 406, 66 Stat. 216, 263 (1952).

117 However, substantial objections to the constitutionality of the one-House veto
device for overseeing the Attorney General's exercise of deportation suspension au-
thority did surface after the 1952 Act's passage. See CRS Veto Studies, supra note 41,
at 384-85.

11 H.R. REP. No. 1365, 82d Cong., 2d Sess. 2, reprinted in 1952 U.S. CODE CONG.
& ADMIN. NEWS 1653, 1750.
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bility, from the clause's absence."t 9 One-sided use of the pre-
sumption reflects no intrinsically logical principle. 20 Indeed,
given the habitual legislative use of severability clauses, in-
stances when Congress departs from the norm may be more
meaningful than instances when it complies with the norm. 12 1

The 1977 Reorganization Act veto severability cases illustrate
the objectionable one-sidedness of the severability clause pre-
sumption. Congress' failure to employ a severability clause
when enacting the 1977 Reorganization Act may have been
deliberate; at the least, it occurred against a backdrop of serious
concern about the constitutionality of the legislative veto. 122 Yet,
the Reorganization Act severability cases generally have not
afforded presumptive weight to Congress' failure to use a se-
verability clause. 23 Other legislative veto severability cases also
show the dubiousness of the one-way presumption by failing to
employ a reverse presumption when it would have been at least
as appropriate as the presumption in favor of severability when
a severability clause is present. 24

"9 Stem, supra note 108, at 119. See, eg., Alaska Airlines, Inc. v. Brock, 55
U.S.L.W. 4396, 4398 (U.S. March 25, 1987) ("In the absence of a severability clause,
however, Congress' silence is just that-silence-and does not raise a presumption
against severability.") (citing United States v. Jackson, 390 U.S. 570 (1968) and Tilton
v. Richardson, 403 U.S. 672 (1971) (plurality opinion)).

120 See, e.g., Note, supra note 113, at 755 (criticizing inconsistent application of
severability clause presumptions).

121 As one commentator put it colorfully in a slightly different context: "Severability
clauses are thus now significant only because of their absence. Like articles of clothing,
if they are present little attention is paid to them, but if they are absent they may be
missed." Stem, supra note 108, at 122.

122 See supra note 52 and accompanying text.
'2 See, e.g., EEOC v. Hernando Bank, 724 F.2d 1188, 1190 (5th Cir. 1984) (court

raised, but ultimately rejected, suggestion that it "might infer from [the absence of a
severability clause] that Congress intended the provisions of the statute to be nonsev-
erable"); United States v. City of Yonkers, 592 F. Supp. 570, 577 (S.D.N.Y. 1984)
(provisions in Reorganization Act severable; "absence of a severability clause, as here,
is of negligible consequence to the inquiry posited"); EEOC v. Allstate Ins. Co., 570 F.
Supp. 1224, 1230 (S.D. Miss. 1983) (lack of a severability clause merely suggestive).

124 Consumer Energy Council v. FERC, 673 F.2d 425 (D.C. Cir. 1982), held that
provisions of the National Gas Policy Act of 1978 granting rulemaking authority with
respect to incremental pricing regulations for natural gas were severable from the
legislative veto provision attached to that rulemaking authority. The court refused to
accord any significance to the absence of a severability clause, quoting statements from
United States v. Jackson, 390 U.S. 570, 585 n.27 (1968), to the same effect. 673 F.2d at
442. Other aspects of the Consumer Energy Council case are discussed infra at text
accompanying notes 209-12 and 230-37.

National League of Cities v. Pierce, 634 F. Supp. 1449 (D.D.C. 1986), held that
provisions of the Congressional Budget and Impoundment Control Act of 1974, giving
the President authority to defer funds appropriated by Congress, were not severable
from the legislative veto Congress attached to the deferral power. Even though the Act
did not contain a severability clause, the Court stated that the clause's absence was
"not dispositive," but was "merely evidence of congressional intent." Id. at 1453 n.4.
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(c). The particular inappropriateness of the severability
clause presumption in legislative veto severability cases. Even
if the case for the severability clause presumption were stronger
as a general matter, use of the clause is particularly problematic
in the legislative veto context. One problem is that a severability
clause is particularly unlikely to convey meaningful legislative
intent about the severability of provisions, such as the legislative
veto, that limit legislative power grants. 12s

The court did not employ a reverse presumption against severability, but instead devoted
substantial attention to a detailed consideration of other legislative history sources. Id.
at 1455-58. Similarly, the District of Columbia Circuit panel that recently affirmed the
National League of Cities district court concluded that it "need not rely on the absence
of a severability clause [because] more direct evidence of congressional intent conclu-
sively establishes [inseverability]." New Haven v. United States, 809 F.2d 900, 905 n.15
(1987).

The point is not that the absence of a severability clause should have been given a
reverse presumptive effect in these cases. (This Article concludes that in most cases
severability clauses, or the lack of them, should not be the basis for presumptions.)
Rather, the point is that, as a general matter, the case for according significance to
Congress' failure to use a severability clause in the 1974 and 1978 enactments considered
in National League of Cities, New Haven, and Consumer Energy Council is as valid as
the argument for presuming severability from Congress' inclusion of a severability clause
in the 1974 Materials Act, as the court did in Allen v. Carmen, see supra text accom-
panying notes 100-05.

'2 Another problem is that many legislative vetoes have been added, through subse-
quent legislative measures or during recodifications, to power grants that Congress
enacted previously without vetoes. Note, supra note 106, at 1186. This means that
many legislative veto severability cases implicate a particularly troublesome application
of the severability clause presumption: the judicial willingness to employ the presump-
tion even when the severability clause is contained not in the bill in which an invalid
provision was enacted, but in the prior enactment to which it was attached.

An example may clarify the point. In 1980, amid increasing concern about trade
regulations proposed by the Federal Trade Commission, Congress placed a one-House
veto on rulemaking authority it had originally given to the Commission via the 1975
Magnuson-Moss FTC Improvements Act. Federal Trade Commission Improvements
Act of 1980, Pub. L. No. 96-252, § 21(f)l, 94 Stat. 374, 393. Neither the 1980 nor the
1975 enactment contained a severability clause. Yet, the 1938 Federal Trade Commission
Act, substantially amended by the 1980 and 1975 enactments, does contain a severability
clause. Pub. L. No. 75-447, § 17, 52 Stat. 117, 117 (1938). Under the general federal
doctrine about use of the severability clause presumption, the 1938 Act's severability
clause could justify employing a presumption of severability in deciding whether the
1980 veto provision is severable from the 1975 Act. See Note, supra note 106, at 1187
(courts "could have reasoned that the general severability clause in the original grant
of regulatory power demonstrated an intention to make all subsequently added sections
severable").

Even one unpersuaded that the severability clause's generality and routine use make
it an insufficiently precise indicator of legislative intent would be hard pressed to defend
the more attenuated use of the clause illustrated by the FTC example and suggested by
two post-Chadha legislative veto severabiity cases. See Alaska Airlines v. Donovan,
766 F.2d 1550, 1559, n.7 (D.C. Cir. 1985), aff'd sub nom. Alaska Airlines v. Brock, 55
U.S.L.W. 4396 (U.S. March 25, 1987) (ascribing significance to fact that disputed 1978
Airline Deregulation Act, which contained no severability clause, arguably amended
Federal Aviation Act, which contained severability clause); Gulf Oil Corp. v. Dyke, 734
F.2d 797, 803 n.24 (Temp. Emer. Ct. App. 1984) (attributing significance to severability
clause in statutory precursor of two laws in dispute). Assuming that a legislature acts
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Severability clauses evolved as a defensive device for coun-
teracting the presumption against severability once employed
by the federal courts.12 6 That general anti-severability attitude
coincided with the heyday of judicial willingness to invalidate
federal enactments regulating the national economy on a variety
of constitutional grounds (including, particularly, substantive
due process). 127 Thus, the initial development of severability
clauses reflected a legislative desire to protect novel enactments
against complete invalidation, in the event that a portion of the
statute proved too avant garde for the judiciary. 28

with a detailed knowledge of previous measures may be a necessary evil in some
domains of statutory construction. But see R. POSNER, THE FEDERAL COURTS: CRISIS
AND REFORM 281 (1985). This unrealistic assumption need not be extended to the quite
different severability clause presumption context-when that extension would com-
pound significantly the error of presuming that general severability clauses indicate a
specific severability intent useful in deciding particular cases.

"6 See supra note 115 and accompanying text.
'2 See Note, supra note 112, at 626 (severability clauses "seem to have come into

vogue about 1910, and have been steadily increasing in popularity"); compare Stem,
supra note 108, at 114-22 (discussing evolution of severability clauses in the first several
decades of the 20th century) with, e.g., L. TRIBE, AMERICAN CONSTITUTIONAL LAW
§ 8-2 (1978) (summarizing judicial willingness to invalidate social and economic enact-
ments during Lochner period).

128 For example, the first federal statute containing a severability clause to reach the
Supreme Court was the 1921 Futures Trading Act (FTA), ch. 161, 42 Stat. 187 (1920),
considered in Hill v. Wallace, 259 U.S. 44 (1921). See Stem, supra note 108, at 116.
The Act's central purpose was "regulating the conduct of business of boards of trade
through supervision of the Secretary of Agriculture and the use of an administrative
tribunal consisting of the Secretary, the Secretary of Commerce, and the Attorney
General." 259 U.S. at 66. The Act's major regulatory provisions authorized the Secretary
of Agriculture to designate boards of trade as valid contract markets if they agreed to
follow certain enumerated conditions (FTA § 5) and provided that the administrative
tribunal referred to above would police future compliance with the enumerated condi-
tions (FTA § 6).

Congress apparently believed that the Commerce Clause would not provide a suffi-
cient justification for regulation of the futures markets. Congress chose, therefore, to
justify the FTA by invoking the Article I taxing power. Thus, the FTA provided a
powerful incentive for boards of trade to seek the initial and continued regulation of the
federal government; with one minor exception, all futures contracts by entities other
than Agriculture Secretary-approved boards of trade would pay a hefty federal tax (FTA
§ 4) or face a hefty federal penalty (FTA § 10).

The 1921 Congress also worried, in turn, that its taxing power rationale would prove
insufficient. (The Hill decision, invalidating the § 4 tax provision, proved Congress
clairvoyant.) Thus, congressional inclusion of a severability clause (FTA § 11) in the
Act was calculated to protect other pro-regulatory provisions of the statute from the
possible invalidation of § 4.

The Hill Court ultimately invalidated §§ 5, 6, and 10 on the theory that they were
provisions "interwoven" with the invalid § 4 tax. 259 U.S. at 70. However, the Court
gave partial deference to Congress' severability clause by suggesting that it would save
from invalidation sections authorizing the Secretary of Agriculture to investigate prac-
tices in the grain futures markets (FTA § 9) and imposing an excise tax on certain futures
contracts of a "gambling" nature (FTA § 3). Id. at 71.
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It is likely that, during the habitual use of severability clauses
from that time forward, the legislature continued to associate
the clauses with protecting one affirmative power grant from the
fall of another affirmative power grant, and vice versa. Cer-
tainly, there is little in the fact patterns or doctrine of pre-
Chadha Supreme Court cases to suggest the use (or usefulness)
of severability clauses to protect an affirmative power grant
against a limitation of that power. 129

Indeed, the legislative veto severability case of Allen v.
Carmen130 illustrates that, when Congress employs a severability
clause, it is more likely worried about the continued validity of
the various power-granting parts of the statute than about its
power-limiting parts. In finding that Congress' delegation to the
GSA of rulemaking authority over Watergate materials survived
the invalidation of the veto provision conditioning it, the Allen
court held that the Materials Act severability clause 131 reflected
congressional concern that "a judicial decision, such as this one,
which declares the one-House veto invalid, not drag the re-
mainder down with it."'132 Yet, it is highly unlikely that a judicial
invalidation of the Materials Act's one-House veto provision
was the kind of ruling about which Congress expressed concern
by including the severability clause.

The relevant legislative reports on the Materials Act ex-
pressed no particular misgivings about the constitutionality of
the veto provision. 33 Nor were such concerns a focus in hear-

'2 See Sloan v. Lemon, 413 U.S. 825 (1973) (challenged section provided state reim-
bursement for children attending religious private schools; unsuccessful argument that
severability clause preserved tuition reimbursement scheme for children attending non-
religious private schools); Electric Bond & Share Co. v. SEC, 303 U.S. 419 (1938)
(challenged sections required holding companies to register with SEC and prohibited
unregistered companies from using instrumentalities of interstate commerce; severability
clause protected other sections regulating business practices of registered companies
against possible future invalidation); Champlin Refining Co. v. Corporation Comm'n,
286 U.S. 210 (1932) (challenged § 2 of Oklahoma law prohibited crude oil production
when market price was below "actual value" as determined by a commission; remaining
sections of law protected by severability clause authorized commission to prevent
various forms of crude oil "waste", to allocate non-wasteful production among common
oil range owners, and to take other necessary actions).

130 Allen v. Carmen, 578 F. Supp. 951 (D.D.C. 1983).
"I The text of the severability clause is quoted at supra note 102
132 Allen, 578 F. Supp. at 970 (emphasis added).
" The House report merely explained in neutral terms that regulations promulgated

by the GSA will be subjected to a one-House veto provision; the report briefly explained
how the veto mechanism would work. H.R. REp. No. 1507, 93d Cong., 2d Sess. 6
(1974). The relevant Senate report did not refer to the legislative veto provision ulti-
mately enacted. CRS Veto Studies, supra note 41, at 63.
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ings preceding floor debate 134 or in the floor debate itself. 35

Instead, the judicial proceedings of foremost concern to Con-
gress were those already commenced by former President Nixon
to enforce the Nixon-Sampson agreement. 136 Because the Ma-
terials Act would abrogate that agreement and impose several
significant restrictions on the former President's access to ma-
terials, Congress foresaw that Nixon would broaden his legal
strategy by attacking Materials Act provisions limiting his con-
trol over Watergate papers.1 37 Congress wanted to preserve re-
maining materials-protecting provisions of the Act if the courts
invalidated one or more of their number. This does not suggest
that Congress wanted to preserve one of the materials-protecting
provisions (i.e., the GSA regulatory authority) if a court inval-
idated the major provision ensuring its appropriate exercise (i.e.,
the legislative veto).1 38

b. The general "presumption" in favor of severability

(1). The presumption and the legislative veto severability
cases

It is also established federal precedent that, even in the ab-
sence of a severability clause, portions of a statute are severable
"unless it is evident that the Legislature would not have enacted
those provisions which are within its power, independently of

;3 "[T]he question of authorizing legislative veto of GSA regulations received no
attention in the [House Administration Committee] hearing." CRS Veto Studies, supra
note 41, at 67. At the request of the Senate Governmental Operations Committee, the
Senate held no hearings on the Materials Act. Id. at 63.

135 See id. at 66 ("no debate" in Senate on the section requiring submission of GSA
regulations to Congress); id. at 70-72 (no constitutional concerns about veto provision
expressed during brief House floor debate).

136 The House report discussed prominently the Nixon-Sampson agreement and the
efforts of former President Nixon to enforce it through federal court litigation. See H.R.
REP. No. 1507, 93d Cong., 2d Sess. 3-4 (1974).

137 Former President Nixon's subsequent broad-gauge attack on the Materials Act did
not include an argument that the Act's basic scheme was unconstitutional because of
congressional reliance on the one-House veto mechanism. See Nixon v. Administrator,
408 F. Supp. 321, 328-29 (D.D.C. 1976) (three-judge court) (summarizing separation of
powers, privacy, freedom of speech, equal protection, and bill of attainder arguments
made by President Nixon). Nixon did amend a complaint in a subsequent proceeding
several years later to add a veto-based challenge. However, in partial settlement of the
case, the veto-based claim was dropped. See Allen v. Carmen, 578 F. Supp. 951 (D.D.C.
1983).

138 Indeed, the case for inseverability is quite strong. See supra text accompanying
notes 71-74.



19871 Severability in Legislative Veto Cases

that which is not. ' 139 This formulation has only recently been
termed a "presumption, ' 140 although for some time it has had
such an effect on the severability analyses conducted by federal
courts. 1

41

The veto severability cases have made extensive use of this
general pro-severability formulation.1 42 For example, the Dis-
trict of Columbia Circuit's Alaska Airlines opinion began its
severability analysis by stating that federal law employs a gen-
eral "presumption" of severability.1 43 The court then stated that,
to embody the presumption, "the burden is placed squarely on
the party arguing against severability to demonstrate that Con-
gress would not have enacted the provisions without the severed
portion."' 44 The Alaska Airlines court did undertake a "trek
through the legislative history of the Airline Deregulation
Act."'145 When it came time to declare the decisional result of
its legislative history review, however, the court reemphasized
the "exacting inseverability standard that [requires inseverabil-

139 Champlin Refining Co. v. Corporation Comm'n, 286 U.S. 210, 234 (1932). Some
recent cases cite Champlin indirectly by citing Buckley v. Valeo, 424 U.S. 1, 108 (1976),
which, in turn, quoted Champlin. The remaining discussion will refer to the "unless it
is evident" formulation of the general pro-severability presumption as the "Champlinl
Buckley" standard.

110 Regan v. Time, Inc., 468 U.S. 641, 653 (1984) (plurality opinion).
141 For example, in Buckley v. Valeo, the general pro-severability presumption formed

the real basis for the conclusion that a constitutionally-acceptable scheme of public
financing for presidential campaigns was severable from other election reform provisions
the Court found unconstitutional. 424 U.S. at 108-09. After citing the "unless it is
evident" pro-severability presumption, the Court limited its discussion of congressional
severability intent to a one-sentence conclusion that "the value of public financing is
not dependent on the existence of a generally applicable expenditure limit." 424 U.S.
at 109. Yet, the severability inquiry should not have turned on the question of whether
the Court thought the statutory scheme had sufficient value to pass constitutional muster.
The inquiry should have focused on the question of whether Congress would have
wanted the public financing scheme to stand without the other election reforms. Armed
with its general pro-severability presumption, the Court did not in any meaningful way
explore this latter question.

,142 Although the Supreme Court began the severability discussion in its Chadha opin-
ion by quoting the "unless it is evident" language of ChamplinlBuckley, the Court saved
its talk of presumptions for the presumption raised by the presence of a severability
clause. Accord Chadha v. Immigration and Naturalization Service, 634 F.2d 408, 415
(9th Cir. 1980).

143 Alaska Airlines v. Donovan, 766 F.2d 1550, 1560 (D.C. Cir. 1985), aff'd sub nom.
Alaska Airlines v. Brock, 55 U.S.L.W. 4396 (U.S. March 25, 1987). The Supreme
Court's Alaska Airlines opinion also employed a presumption, although it did not clearly
label it as such. The Court stated the severability test, even in situations where no
severability clause is present as follows: "the unconstitutional provision must be severed
unless the statute created in its absence is legislation that Congress would not have
enacted." 55 U.S.L.W. at 4398 (emphasis added).

'4 Alaska Airlines v. Donovan, 766 F. 2d at 1560.
,41 Id. at 1565.
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ity to] be 'evident"' and ruled in favor of severability.1 46 Other
legislative veto severability cases have also placed a heavy
weight on the side of severability in assessing the legislative
intent indicators. 147

The general pro-severability presumption embodied in the
Champlin/Buckley "unless it is evident" test 4' can make the
difference that decides cases. For example, in EEOC v. CBS,
Inc., 149 the district court recognized that some expressions of
congressional intent in the legislative history pointed against
severability; the court labeled the decision between severability
and inseverability "a very close call, admittedly."'' 50 In deciding
in favor of severability, the court relied heavily on the pro-
severability presumption it found implicit in the Supreme
Court's use of the Champlin/Buckley standard in Chadha.'5 '
Seeing the "unless it is evident" formulation as "pretty strong
language" meaning that evidence of inseverability has to be
"crystal clear, '152 the court ruled in favor of severability. 53

4 Id.; accord Alaska Airlines, 55 U.S.L.W. at 4398 (quoting and employing "well-
established" unless-it-is-evident standard of Buckley/Champlin).

147 E.g., EEOC v. Hernando Bank, 724 F.2d 1188, 1192 (5th Cir. 1984); EEOC v.
Chrysler Corp., 595 F. Supp. 344, 348 (E.D. Mich. 1984) (noting "presumption that an
unconstitutional portion of a statute should be severed from the rest of the statute,"
quoting ChamplinlBuckley formulation). But see Consumer Energy Council v. FERC,
673 F.2d 425, 442 (D.C. Cir. 1982) ("the question of where the presumption lies is mostly
irrelevant, and serves only to obscure the crucial inquiry").

148 See supra note 139.
149 34 Fair Empl. Prac. Cas. (BNA) 257 (S.D.N.Y. 1984), rev'd, 743 F.2d 969 (2d Cir.

1984).
11o 34 Fair Empl. Prac. Cas. (BNA) at 258. The point is emphasized in the transcript

of the oral argument that immediately preceded the court's ruling from the bench, which
comprises the published decision. The oral argument transcript provides a rare and
easily accessible window into the judicial decision-making process with regard to se-
verability questions. The district judge called two previous opinions, one for and one
against severability, "fairly reasoned, well thought out opinions" and said he did not
"have any problem with the reasoning in either case." The judge continued: "I think
that it is just a matter of ajudgment call one way or the other." Oral Argument Transcript
at 5, EEOC v. CBS, Inc., 34 Fed. Empl. Prac. Cas. (BNA) 257 (S.D.N.Y. 1984) (No.
81 Civ. 2781 (JES)), (WESTLAW, Allfeds library) [hereinafter Oral Argument Tran-
script]. The Oral Argument Transcript also indicates that the judge returned, midway
through oral argument, to his theme that "this case is close, admittedly close." Id. at
18.

1 The court stated:
[Assuming that Chadha] means what it says, I read the Supreme Court as
telling me that unless I find it evident, unless it is evident, that the statute
would not have been passed but for the unconstitutional provisions set forth
in the statute, then the statute is valid....

34 Fed. Empl. Prac. Cas. (BNA) at 257-58.
152 Oral Argument Transcript, supra note 150, at 11.
153 Another example of heavy decisional reliance on the "unless it is evident" pre-

sumption is EEOC v. Delaware Dep't of Health & Social Servs., 595 F. Supp. 568 (D.
Del. 1984). The Delaware Department court emphasized the word "evident" the first
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(2). The Inappropriateness of the Presumption in the
Legislative Veto Cases

Is the use of a general pro-severability presumption appro-
priate in the legislative veto severability cases? As with the
severability clause presumption, the generic pro-severability
presumption is subject to some broad criticisms that could rec-
ommend against its use to decide any severability issue.'5 4 Un-
like the views expressed above about the severability clause
presumption, however, this Article does not condemn use of the
general pro-severability presumption in any and all severability
disputes. The presumption of severability provides a good initial
representation of congressional intent in cases pondering
whether the invalidity of one power-granting legislative provi-
sion should negate other power-granting sections. As long as
courts employ the presumption of severability reasonably, and
not as a substitute for consideration of relevant legislative his-
tory, the use of the presumption in such cases is legitimate.

For example, in the frequently-cited severability case of
United States v. Jackson,155 the Supreme Court had to decide
whether an unconstitutional capital punishment provision in the
Federal Kidnapping Act was severable from the Act's other
penalty sanctions. The Act had no severability clause, but the
Court employed a general pro-severability presumption. Be-
cause all the penalty provisions sought to serve a complemen-

time it quoted the "unless it is evident" formulation of the federal severability doctrine.
Id. at 571. It then emphasized the "evident" standard three more times in its discussion
of conflicting legislative history. Id. at 571, 573.

114 The general pro-severability presumption is not the only approach ever used by
federal courts. See Stem, supra note 108, at 79-81, 118-20 (describing initial tendency
of courts to favor severability without using language of presumption and subsequent
general presumption against severability). From the standpoint of legal history, the
presumption is based on an overly facile extension of the 1930's-era cases establishing
the severability clause presumption. As indicated at supra note 139 and accompanying
text, Champlin is the seminal case cited for the general pro-severability presumption.
Champlin uttered its much-quoted statement-that severability is presumed "unless it
is evident"--in the course of explaining why a severability clause justified an exception
from the general rule presuming inseverability. Champlin Refining Co. v. Corporation
Comm'n, 286 U.S. 210 (1932). Given that it was carving out an exception, the Champlin
Court did not have to address the validity of-and can only with difficulty be read as
questioning-the general anti-severability presumption. Thus, the Supreme Court's sub-
sequent extension of Champlin's "unless it is evident" formulation to create a generic
pro-severability presumption in the absence of a severability clause, United States v.
Jackson, 390 U.S. 570, 585 & n.27 (1968), is dubious.

A final objection to the general pro-severability presumption is that, if given an overly
strong application, it may "debase[ J the importance of legislative intent in severability
conflicts." Note, supra note 113, at 755-56.

155 390 U.S. 570 (1968).
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tary goal (the deterrence of kidnapping), the reasonable a priori
assumption about congressional intent was surely that the in-
ability to provide extreme punishment for aggravated kidnap-
ping cases 156 did not extinguish the legislative desire to punish
the crime by other strong means. Thus, the Jackson Court's
pro-severability presumption reflected a "common sense" as-
sumption about legislative intent. Equally important, the Court
used the presumption as a complement to, not a substitute for,
analysis of legislative intent indicators. 57

Use of a general pro-severability presumption in the legisla-
tive veto context is unwarranted, however, for three main rea-
sons. First, unlike use of the presumption for determining the
severability of complementary provisions, use of the presump-
tion in the legislative veto context is at least as likely to lead to
results undercutting, rather than advancing, congressional in-
tent. The legislative veto provisions that Congress included in
over 200 statutes are in fundamental conflict with the power-
granting provision or provisions whose severability has been in
question. By employing a legislative veto to condition its grant
of power to the Executive Branch, Congress signaled its basic
unease with Justice White's Hobson's choice between delegat-
ing too much and too little power.158 It is not more reasonable
to presume initially and generally that Congress would resolve
the dilemma by retaining its power grant than by jettisoning it.
Indeed, the more reasonable initial assumption may be that
Congress would not have passed the power-grant in the form
that it did' 59-otherwise, why include the veto?

A second problem is that importation of the general pro-
severability presumption into the veto severability cases re-
quires an unjustified extension of prior precedent. With one

156 Under the capital punishment provision of the Kidnapping Act, aggravated kid-
nappings were those in which the kidnapped person "has not been liberated unharmed."
Id. at 571.

I" The Court drew inferences from the successive kidnapping laws Congress enacted
in 1932 and 1934 and analyzed relevant legislative reports and statements during floor
debate. The Court stated that this legislative history "confirms what common sense
alone would suggest"--that the penalty provisions were severable. Id. at 586-91.

158 Immigration and Naturalization Service v. Chadha, 462 U.S. 919, 968 (1983)
(White, J., dissenting).

159 In accordance with the traditional formulation of the severability inquiry, endorsed
by the Supreme Court in Alaska Airlines, see supra text accompanying notes 32-36,
courts should not sever surviving statutory provisions if Congress would have passed
a different version of the statute had it known of the partial invalidity of the statute that
it did pass.
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possible exception,'60 the pre-Chadha Supreme Court cases em-
ploying the general pro-severability presumption involved the
severability of complementary statutory provisions. 161 The ap-
plicability of these cases to the severability of conflicting pro-
visions-the context of legislative veto disputes-is by no means
self-evident.

Indeed, the apparent rationales behind these pre-Chadha
cases do not readily apply in the legislative veto context. To the
extent that the general presumption for severability is a judicial
attempt "to effectuate rather than thwart legislative policies,"'162

one can have no confidence in the veto context that legislative
policies point toward severability. The result is no different if
one assumes that the severability presumption reflects the "car-
dinal principle of statutory construction ... to save and not to

,60 The possible exception is Tilton v. Richardson, 403 U.S. 672 (1971). Tilton consid-
ered an Establishment Clause challenge to a law providing for federal construction
grants for college and university facilities, including secular facilities of private church-
related colleges and universities. In upholding the construction grant law because it
specifically excluded financing for "any facility used or to be used for sectarian instruc-
tion or as a place for religious worship," the Court faced a problem: by its terms, the
just-quoted exclusion lasted for 20 years only. Id. at 675. This time period was problem-
atic because "[i]f-at the end of 20 years, the building [was], for example, converted into
a chapel or otherwise used to promote religious interests, the original federal grant
[would] in part have the effect of advancing religion." Id. at 683.

The Tilton Court's answer to this problem lay in the severability doctrine. After
quoting the Champlin language that courts should assume severability "unless it is
evident," the Court held that the 20 year time limit could be severed from the overall
ban against use of construction grants for non secular purposes. Id. at 684. The judicial
surgery eliminated the Establishment Clause problem because the federal assistance
was then subject to a limitation that would prevent it from impermissibly advancing
religion.

Viewed in one light, Tilton stands as a Supreme Court case that applied a general
pro-severability presumption to decide whether an invalid limitation to a provision (the
20 year time limit) was severable from the provision it limited (the ban on funding of
primarily religious facilities). However, because the severed ban on funding of primarily
religious facilities was itself a limitation on more basic statutory provisions (those
providing for federal financial assistance), the symmetry between the Tilton situation
and the legislative veto severability context is blurred. The case is a less than clearcut
precedential base for the application of the general pro-severability presumption to the
legislative veto context.

161 See supra note 129 (describing severability situations in Champlin and Electric
Bond & Share Co. v. SEC, 303 U.S. 419 (1938)); see also supra text accompanying
notes 155-57, (describing provisions at issue in United States v. Jackson). Another
often-cited severability case, Buckley v. Valeo, 424 U.S. 1 (1976), applied a general
pro-severability presumption in deciding that constitutionally-invalid provisions in the
Federal Election Campaign Act (limitations on expenditures by candidates, on total
campaign expenditures, and on "independent" expenditures on behalf of specific can-
didates) were severable from other complementary regulatory provisions (such as lim-
itations on individual campaign contributions and record-keeping requirements).

162 Stem, supra note 108, at 120; cf. Regan v. Time, Inc., 468 U.S. 641, 652 (1984)
(plurality opinion) (linking severability to avoidance of constitutional disputes and the
resulting "frustrat[ion of] the intent of the elected representatives of the people").
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destroy."1 63 This cardinal principle is not a salvage-at-all-costs
rule. 1 4 Courts employing it recognize that statutory portions
should be saved only when the portion saved makes sense and
furthers legislative intent, 65 something that cannot be assumed
initially, if at all, in the legislative veto severability context.

A final, related problem is that importation of the general pro-
severability presumption into the legislative veto context ignores
a more pertinent line of authority in existence during the same
era that produced the "unless it is evident" formulation. In Davis
v. Wallace,166 a 1921 case cited approvingly by the Supreme
Court only three years before the Champlin decision that
spawned the general pro-severability presumption, 67 the Su-
preme Court noted a principle applicable to the legislative veto
severability situation:

Where an excepting provision in a statute is found uncon-
stitutional, courts very generally hold that this does not work
an enlargement of the scope or operation of other provisions
with which that [unconstitutional] provision was enacted and
which it was intended to qualify or restrain. 168

A legislative veto provision is "an excepting provision" and
is "intended to qualify or restrain" the underlying power grant
to which it is attached. Severing the veto from the power grant
certainly does "work an enlargement of the scope or operation
of other provisions." The enlargement implicates the fear voiced

"6 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 30 (1937). Although the
statement in Jones & Laughlin was made in the context of narrow statutory construction
to avoid reaching a constitutional question, the "save, do not destroy" principle has
been linked to the judiciary's general willingness to presume severability in the absence
of persuasive contrary indications. See, e.g., Tilton v. Richardson, 403 U.S. 672, 684
(1971) (quoting Jones & Laughlin language in context of severability discussion); Alaska
Airlines v. Donovan, 766 F.2d 1550, 1560 (D.C. Cir. 1985), aff'd sub nom. Alaska
Airlines v. Brock, 55 U.S.L.W. 4396 (U.S. March 25, 1987) (quoting Tilton in turn
quoting Jones & Laughlin in severability context); cf. Alaska Airlines, 55 U.S.L.W. at
4398 (quoting statement of plurality opinion in Time, Inc., 468 U.S. at 652, that "a court
should refrain from invalidating more of a statute than is necessary").

164 In particular, the severability doctrine does not embody a salvage-at-all-costs prin-
ciple. Otherwise, the presumption of severability would be irrebuttable and would not
be open to a showing of legislative intent to the contrary.

165 See infra text accompanying notes 300-05.
'- 257 U.S. 478 (1921). In Davis, the Supreme Court found that the portion of a North

Dakota statute permitting taxation of railroads was inseverable from the unconstitutional
provision restricting the basis for calculation of the tax. The Davis Court believed that
the grant of taxation power should fall along with the restriction because "[o]nly with
that restricted meaning did [both provisions] receive the legislative sanction which was
essential to make them part of the statute law of the State." Id. at 484-85.

167 Frost v. Corporation Comm'n, 278 U.S. 515, 525 (1929) (quoting Davis, 257 U.S.
at 484).

'6' Davis, 257 U.S. at 484.
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in a pre-Davis case involving the severability of a power-limiting
provision-the worry that "by rejecting the exceptions intended
by the legislature [a statute can] be made to enact what con-
fessedly the legislature never meant."1 69 Yet, the Davis excep-
tions-are-generally-inseverable principle and its apparent pre-
sumption of inseverability for power-limiting provisions are not
followed or even discussed in the vast majority of legislative
veto cases.170

In sum, neither of the presumptions discussed in this Part
materially assists the legislative veto severability cases in arriv-
ing at dispositions furthering congressional intent. Indeed, in
many cases the presumptions actually detract from the courts'
essential mandate: to answer the hypothetical question posed
by severability in the way that the legislature enacting the veto
provision would have answered it.

2. Other Analytical Errors

This subpart demonstrates that analytical errors not neces-
sarily related to the severability presumptions have contributed
to unnecessary surgery in the veto severability cases. 171 It dis-
cusses examples of three analytical errors made in Reorgani-
zation Act severability cases. These cases include EEOC v.
Hernando Bank,172 a Fifth Circuit opinion that influenced several
other courts deciding the severability of Reorganization Act
provisions. 7 3 The three errors, all of which have contributed to
erroneous findings of severability, result from: (1) the excessive
reliance on statutory language to establish congressional intent
regarding severability; (2) the assumption that the veto device

169 Spraigue v. Thompson, 118 U.S. 90, 95 (1886).
170 Most of the veto severability cases ignore the exceptions-are-generally-inseverable

view. One case explicitly noted it and rejected its relevance. Consumer Energy Council
v. FERC, 673 F.2d 425, 445 (D.C. Cir. 1982) ("We decline to adopt [the view] as a
general principle that would make all veto provisions prima facie inseverable."). Only
two judicial opinions discussing the severability of legislative vetoes relied on the Davis
case and its view that statutory exceptions are likely to be inseverable: the pre-Chadha
case of McCorkle v. United States, 559 F.2d 1258, 1261-62 (4th Cir. 1977), which held
a veto provision inseverable as a means of avoiding a decision on the constitutionality
of the legislative veto; and the dissent of Justice Rehnquist in Chadha, see supra note
91.

171 The presumptions and the errors may be related. Arguably, by suggesting that
most severability issues can be decided through generic decisional rules, the expansive
pro-severability presumptions discourage courts from analyzing specific factors in a
statute's legislative history.
172 724 F.2d 1188 (5th Cir. 1984).
t73 See, e.g., EEOC v. Dayton Power & Light Co., 605 F. Supp. 13 (S.D. Ohio 1984).
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is less important when Congress supplements it with other sta-
tutory limits on executive power; and (3) the view that congres-
sional failure to exercise the power afforded by a legislative veto
provision indicates that it is unimportant to the overall statutory
scheme..

a. The relevance of "the language of the statute"

Courts have long accepted the principle of statutory construc-
tion that, in attempting to determine the legislature's intent in
enacting a statute, courts should look to the language of the
statute before examining less direct sources. 74 In several Re-
organization Act veto severability cases, courts have relied on
this plain meaning canon to reach the conclusion that Congress
would have wanted presidential reorganization authority to sur-
vive intact without the Act's one-House veto provision. Reli-
ance upon "the language of the statute" in these cases was
inappropriate both because it exaggerated the conclusiveness of
statutory language in determining legislative intent and because
it misinterpreted the statutory language at issue.

The Hernando Bank case is the point of departure for this
survey of faulty analysis. After declaring that "[c]ongressional
intent and purpose are best determined by an analysis of the
language of the statute in question,"'' 75 the court proceeded to
focus attention on the Reorganization Act's policy and purpose
section. This section contained six separate statements referring
to the benefits that can accrue from presidential reorganization
plans. An additional statement proclaimed that the purposes of
the Act "can be accomplished more speedily [by using the Act's
approach that the plan-is-valid-unless-vetoed] than by the en-
actment of [each plan by] specific legislation.' ' 76 The court in-
terpreted the policy and purpose section to mean that the leg-
islative veto provision's primary purpose was expediency, and
the court concluded "that Congress [would] have enacted the
Reorganization Act without the legislative veto provision."' 77

174 N. SINGER, supra note 14, § 46.01, at 73.
17- Hernando Bank, 724 F.2d at 1190.
176 Id. at 1191. The court also looked at other Reorganization Act provisions placing

specific limits on the reorganization authority delegated to the President. See infra text
accompanying notes 187-92 for an argument that the court's analysis of these provisions
is also erroneous.

I77 Hernando Bank, 724 F.2d at 1191.
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The Hernando Bank approach, emphasizing statutory lan-
guage, has been cited approvingly in other Reorganization Act
severability cases' 78 and by one court considering another stat-
ute. 179 The approach is problematic, first of all, because of the
unusual form legislative intent interpretation must take in se-
verability decisions. Unlike the usual statutory construction in-
quiry into what the legislature's intent was, judicial considera-
tion of severability probes into what Congress' intention would
have been and assesses the importance the legislature attached
to particular statutory provisions. 80 Actual statutory language
and generic preambulary statements presuming the legitimacy
of the total statute will not be very useful in this assessment. 18'
Congress' relative preferences among different statutory goals
are much more clearly revealed in descriptions of specific pro-
visions in detailed committee reports and in floor statements,
accounts of legislative reaction to amendments seeking the al-
teration or deletion of provisions, and other similar sources.182

Second, assuming that policy and purpose sections can con-
vey valuable information in severability determinations, the
Hernando Bank court exaggerated the importance and misinter-
preted the meaning of the Reorganization Act's policy language.
The court's focus on the Act's policy and purpose language
failed to appropriately note the extensive, potent veto provisions
in the body of the Reorganization Act. 183 In so doing, the court

178 E.g., EEOC v. Dayton Power & Light Co., 605 F. Supp. 13,, 17 (S.D. Ohio 1984);
EEOC v. City of Yonkers, 592 F. Supp. 570, 578 (S.D.N.Y. 1984).

'7 Gulf Oil Corp. v. Dyke, 734 F.2d 797, 803 (Temp. Emer. Ct. App.), cert. denied,
469 U.S. 852 (1984).

180 See supra text accompanying notes 17-18.
"I The Hernando Bank opinion did not explain why Congress' very general Reorga-

nization Act declarations about the importance of governmental efficiency and reorga-
nization, and the benefits of short-circuiting the full legislative process assuming a
strong congressional control mechanism, are reliable indicators of what Congress' views
would be in the absence of the assumption.

182 Most of the veto severability cases assessing legislative history in detail have
focused on the overall context of legislative enactments and such legislative history
indicators as committee reports, floor statements, and changes occurring to legislative
language as the process unfolded to ultimate enactment. See, e.g., Alaska Airlines v.
Brock, 55 U.S.L.W. 4396, 4399-401 (U.S. March 25, 1987) (detailed assessment of
context and legislative history of 1978 Airline Deregulation Act); National League of
Cities v. Pierce, 634 F. Supp. 1449, 1454-58 (D.D.C. 1986) (detailed examination of
"historical political context" and "voluminous history" of the Impoundment Control
Act).

183 The court noted that the "legislative veto provision reflects Congress' desire to
vote its approval of any specific reorganization plan." EEOC v. Hernando Bank, 724
F.2d 1188, 1191 (5th Cir. 1984). However, the court downplayed the relevance of the
veto provisions, stating "[b]ut there is more of relevance to our inquiry in the language
of the Act." Id.
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ignored the general rule of statutory interpretation that sections
announcing general legislative purposes should be considered
along with "all parts of the act" in discerning legislative intent. 14

The court also ignored the fact that the Act's much-discussed
policy and purpose language originated in an earlier 1949 reor-
ganization enactment and was merely repeated in the 1977
Act. 185 The policy and purpose language conveyed no special
understanding of the 1977 Congress' views on the importance
of the legislative veto provision to the overall statutory
scheme. 86

b. The significance of multiple power limitations: is more
less?

A second analytical error, again illustrated by the Hernando
Bank opinion, is the assumption that, by using other limiting
mechanisms in addition to the veto provisions to condition the
reorganization power it granted, Congress somehow signaled
that the veto mechanism was not important to the remaining
statutory scheme. The Hernando Bank court noted that the 1977
Reorganization Act included a novel section providing that no
reorganization plan submitted by the President could create a
new executive department, abolish an existing department or
independent regulatory agency, or grant new agency powers not
contained in existing law. 187 The court viewed the presence of

184 N. SINGER, supra note 14, § 47.04, at 128; see R. DICKERSON, THE INTERPRETA-
TION AND APPLICATION OF STATUTES 101 (1975) (general rule that policy and purpose
sections "should not be treated as a definitive, overriding pronouncement").

'B The policy and purpose language in the 1977 Act traces its lineage to section two
of the Reorganization Act of 1949, Pub. L. No. 81-109, § 2, 63 Stat. 203, 203 (1949).

186 Significantly, both of the contending versions of what ultimately became the 1977
Act (Representative Brooks' bill to require affirmative congressional approval for re-
organization plans and the Carter Administration's proposal to permit reorganization
subject to a one-House veto) employed the 1949 Act's formulation. See H.R. 3131 and
H.R. 3407, reprinted in Providing Reorganization Authority to the President: Hearings
Before the Subcomm. on Legislation and National Security of the House Comm. on
Government Operations, 95th Cong., 1st Sess. 3-11 (1977). Both bills amended the 1971
Reorganization Act, which contained policy and purpose language identical to the 1949
Act. This provides strong evidence that the policy and purpose language was not fraught
with clear and significant clues about the 1977 Congress' relative preferences between
controlling reorganizations and facilitating them. Indeed, Representative Brooks' pro-
posal envisioned that reorganization through affirmative congressional approval (the
result of finding Reorganization Act provisions inseverable) could coexist with the 1949
Act's policy and purpose language. Notwithstanding the Hernando Bank reasoning,
then, the policy and purpose language does not point against an inseverability holding.

"17 Hernando Bank, 724 F.2d at 1191 (citing Pub. L. No. 95-17, § 905, 91 Stat. 29, 31-
32 (1977)).
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these substantive restrictions as indicating an increased willing-
ness to delegate reorganization authority even without the leg-
islative veto limitation. 188

Neither Hernando Bank, nor the cases following Hernando
Bank on this issue, 89 adequately explained why restraints on
the substance of reorganization indicated a diminished legisla-
tive desire to control the process by which reorganization took
place. The Reorganization Act's legislative veto provision lim-
ited types of reorganization that were acceptable under the sub-
stantive restraints. Further, the legislative history of the 1977
Act belies the view that the substantive restraints show that
Congress was more sanguine about the delegation of reorgani-
zation authority to the President. 90 Rather, the legislative his-
tory shows that the same Congress that limited the scope of the
reorganization power also strengthened the legislative veto
provision. '9'

Thus, as with other methods of relying on the Reorganization
Act's language to support a finding of severability, the citation
to the Act's other major power-limiting section "[does] not help
much in determining whether Congress was willing to turn the
reorganization process over to the President unrestricted and
unsupervised" by a legislative veto. 192

c. The meaning of unexercised vetoes

A third error is the assumption that Congress' failure after
1977 to veto any reorganization plan strengthens the case that
the 1977 Congress intended reorganization authority to stand
without the legislative veto. In EEOC v. CBS, Inc., 9 3 the district

188 Id.
119 EEOC v. Ingersoll Johnson Steel Co., 583 F. Supp. 983, 989 (S.D. Ind. 1984) (citing

"the many other limits placed on the President's power by the legislation" as one factor
pointing to severability); Muller Optical Co. v. EEOC, 574 F. Supp. 946, 952 (W.D.
Tenn. 1983), rev'd on other grounds, 743 F.2d 380 (6th Cir. 1984).

,90 In indicating why he would support a compromise reorganization bill in lieu of his
original proposal to require affirmative congressional approval of reorganization plans,
Representative Brooks referred both to the strengthened veto provisions and to the
substantive limitations on the reorganization power. Representative Brooks saw both
types of provisions as evidence that the compromise "will provide Congress with far
more control over reorganization" than the Carter Administration's proposal. 123 CONG.
REC. 9344 (1977).

191 See supra text accompanying notes 50-51.
192 EEOC v. CBS, Inc., 743 F.2d 969, 974 (2d Cir. 1984).
19 34 Fair Empl. Prac. Cas. (BNA) 257 (S.D.N.Y.), rev'd, 743 F.2d 969 (2d Cir. 1984).
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