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INTRODUCTION

MARTHA MiNoOwW™*

Agenda-setting, the pros tell us, is the critical stage of the
legislative process. This symposium issue of The Harvard Jour-
nal on Legislation demonstrates that the tensions between work-
place demands and family duties have made it onto the legisla-
tive agenda. Indeed, Congress and state legislatures around the
country are now teeming with proposals on these issues. But in
the context of work and family policies, there is more to legis-
lation than getting on the agenda. Difficult questions of infor-
mation, rhetoric, and conception remain.

Disputes over information reflect disagreements over diag-
nosis and solution. Thus, sharp substantive differences underlie
the debates undertaken by participants in this symposium, and
in the legislatures, over the proper statistical description of the
workplace participation of women and the economic circum-
stances of families. Besides disagreeing about the actual situa-
tion of women, children, and families, people diverge over the
relative merits of public subsidies compared with favorable tax
treatment for child care, employer contributions to child care
expenses, and regulation of child care providers. They argue
over whether there are any shared interests among families that
differ in economic class, race, religion, and allocation of par-
enting responsibilities. They dispute whether the marketplace
can provide solutions to child care if parents simply have more
money to spend, or whether structural barriers require more
direct governmental involvement. And they contest whether
additional public monies, however allocated to assist families
with children, should be traded against other programs for fam-
ilies or instead against expenditures for the military, for the
highways, or for the bail-out of floundering industries and
institutions.

The fights over data, assumptions, and goals are themselves
buried in problems of rhetoric. Rhetorical ploys have been used
to obstruct work and family legislation; opponents have effec-
tively defeated past initiatives by calling aid to child care “so-
cialism” or “communism.” Today, the rhetorical devices show

* Professor of law, Harvard Law School. A.R., University of Michigan, 1975; Ed.M.,
Harvard University, 1976; J.D., Yale Law School, 1979.
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the enduring power of images. Images of “Ozzie and Harriet”
nuclear families obscure the variety of contemporary family
forms; prevailing images of jobs seem incompatible with day-
to-day parenting. The image of the stay-at-home mother as the
primary provider of child care hovers in debates over efforts to
increase fathers’ involvement and also appears in challenges to
neighborhood and center-based child care. Images of govern-
ment, sometimes as an oppressive and inefficient octopus, some-
times as a friendly but sprawling resource, contribute to a sense
that no easy solutions lie ahead.

Behind the images lies a conceptual conundrum that should
be named explicitly and, I believe, dissolved: how can the gov-
ernment accept responsibility for children when childrearing is,
in this society, a private duty? It is true that our courts maintain,
especially in affirming the right to family privacy, that the state
intervenes only when it concludes that families have failed.! Our
legislative process, however, has continually recognized and
responded to “crises in the family.” Going back at least to
Colonial days, public declarations of crises for the American
family have sponsored legal efforts to reinforce family duties
and to enable official involvement with families.? Periodic waves
of reform included programs to assist families during the Depres-
sion. Another historic effort put federal funds into day care
centers to facilitate employment of women in defense-related
industries during World War II.> Head-Start as well as other
War on Poverty programs developed in the 1960’s. These pro-
grams, along with Title XX monies for subsidizing child care
for income-eligible families in the 1970’s, created programs tar-
geting the poor. A separate track for middle- and upper-class
families uses the child care credit of the personal income tax
system. It is against this backdrop of class-based programs,
none of which sufficiently addresses the needs of families and
children, that the contemporary debate must be understood.

That backdrop also includes the legacy of bitter legislative
battles waged during the 1970’s and 1980’s over child care and

! But see Olsen, The Myth of State Intervention in the Family, 18 MiCH. L. REv. 835
(1985).

2 See W.N. GRUBB & M. LAZERSON, BROKEN ProMIses: How AMERICANS FAIL
THEIR CHILDREN 3-4 (1982).

3 This episode is commonly cited to demonstrate that when it becomes an important
public priority, the government and private employers know how to accommodate
working mothers. Yet, it is important to remember that,during World War II, these day
care centers provided space for less than 10% of those estimated to need it, Id, at 212,
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services for families.* Why has this country, unlike some oth-
ers,’ failed to devise comprehensive policies that would assist
parents in providing care for their children? Perhaps we are
witnessing a backlash against feminism; perhaps this shows the
perpetual resistance to state involvement with families; perhaps
the general, widespread opposition to regulating workplaces has
been fueled by fears of declining United States competitiveness
in the world economy. Yet, these explanations depend upon
misinformation and rhetoric, rather than reality. The reality is
that feminists have neither put women in the workplace nor
created the problems of child care; the economy has. The reality
is that governments are inevitably implicated in families: the
state presides over marriages, requires schooling, provides tax
and fiscal benefits and burdens based on family status, and
provides welfare, services, and even corrections and other in-
stitutional treatment to families. The reality is that employers
in other countries with strong economies provide more assis-
tance to working parents than do we, not only without apparent
injury to their competitiveness, but with high levels of employee
performance and satisfaction.

Or, that is how I see it. The symposium participants present
their own versions of reality, for, in large measure, that is how
we seek to persuade one another in the high stakes game of
politics. The contributors here pursue diverse and, at times,
antagonistic arguments about the information, rhetoric, and con-
ception needed to respond to workplace and family tensions.
They do not dispute, however, Sigmund Freud’s insight that the
tasks of adulthood are love and work.® As this nation reaches
its adulthood, let us hope that individual parents can better
achieve these most important tasks.

4 See id. at 216-32.

S See Dowd, Envisioning Work and Family, 26 Harv. J. oN LEGIs. 311 (1989).

6 See Crouter & Perry-Jenkins, Working It Out: Effects of Work on Parents and
Children, in IN SUPPORT OF FAMILIES 93 (M. Yogman & T.B. Brazelton eds. 1986).






IS THERE A ROLE FOR THE FEDERAL
GOVERNMENT IN WORK AND THE
FAMILY?

PATRICIA SCHROEDER*

In the past century, the federal government has attempted to
improve the condition of the American family, yet the United
States government has never been able to formulate a compre-
hensive family policy. Indeed, family policy, just as family law,
has been assumed to be solely within the jurisdiction of the
states. However, changes in the demographics of the American
family and the American work force demand that our federal
government now provide leadership and make a concerted effort
to create a national family policy.

I. TowARrRD A NATIONAL FAMILY PoLIicYy

Americans have a healthy skepticism about federal govern-
ment intervention in family life. We take pride in self-sufficiency,
and do all we can to protect our privacy. It is only with great
hesitation, therefore, that we acknowledge that federal re-
sources may be necessary in certain circumstances to accom-
plish desirable social goals, such as making sure that all families
have roofs over their heads, that all children have enough to
eat, and that the home does not become a center of abuse. Even
with our skepticism, we have had a long history of federal
government involvement in work and family life.

The New Deal policies of the Roosevelt Administration, be-
ginning in the 1930°s, provide perhaps the best example of sig-
nificant federal government support to families. Major social
programs, including Social Security, unemployment compensa-
tion, and veterans’ assistance, were designed to provide eco-
nomic benefits and supports to dependents of the “common
working man,” who had been suffering under the Great Depres-
sion. But these dependents were very specifically defined. In

* Member, United States House of Representatives (D-Colo.). B.A., University of
Minnesota, 1961; J.D., Harvard Law School, 1964. Congresswoman Schroeder is a
member of the House Armed Services Committee; the House Select Committee on
Children, Youth, and Families; the House Judiciary Committee; and the House Post
Office and Civil Service Committee, whose Subcommittee on Civil Service she chairs.
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determining eligibility for various programs, the definition of
family assumed an employed husband/father, an unemployed
wife/mother, and children under age eighteen.

Families have changed a great deal since the 1930°s. The
biggest changes have been increased divorce rates and greater
maternal participation in the labor force. These demographic
factors have combined with other major economic changes to
produce a proliferation of single parent families and two-earner
families. Current statistics on work and family reflect the scope
of the current demographic revolution. Only 9.7% of all families
are married couples with children under age eighteen where the
husband is the sole wage earner.! Only 5% of all families fit the
traditional image of a working father and a mother at home with
two children.? Today, in 63% of all married couples earning an
income, both partners are employed.? Consequently, as we de-
bate appropriate ways for government to protect the well-being
of its citizens under current circumstances, we must move be-
yond the New Deal theme of help for the common working man,
and strike a new theme of help for the working family.

There is no question that government has always played a
role in the work and family life of its citizens. The more signif-
icant issue is what is its appropriate role? In my mind, the
government does have a role in protecting families’ well-being,
and in enhancing families’ economic strength. However, as we
develop a national family policy, it is important to keep in mind
those areas of family life where government should restrain
itself. Clearly, government should not usurp parental choice and
decisions regarding personal lifestyles, or influence family re-
lated behavior. Government should not be dictating to its citi-
zens whether, when, or how to have families.

In addition, government should not penalize families for their
structure. In the Tax Reform Act of 1986, Congress did this
when it reestablished a “marriage penalty” tax and, in effect,
penalized two-wage earner couples.* This penalty effect results
from the revised tax schedules that provide higher tax rates for
married individuals filing separate or joint returns than for single
taxpayers. A 1986 analysis of the tax reform proposal found

' U.S. DEP’T OF LABOR, BUREAU OF LABOR STATISTICS, HALF OF MOTHERS WITH
CHILDREN UNDER 3 Now IN LABOR FORCE 8, table 5 (Aug. 20, 1982).

2Id.

31d.

4+ Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085 (1986).
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that a marriage penalty exists when one earner earns between
15 and 50% of the couple’s combined income. Further, the more
equal both incomes are, the greater the penalty.® In 1987, econ-
omist Harvey Rosen of Princeton University estimated that un-
der the Tax Reform Act of 1986, about 40% of United States
families will pay a “marriage penalty” averaging $1100 and that
lower-income couples with children will be among the hardest
hit.6

This “marriage penalty” in the tax code is an example of the
federal government taking an inappropriate role in family life,
because it effectively favors one type of family over another.
One of the essential ingredients of good family policy in this
day and age is the recognition of family diversity. We should
not be rewarding one type of family structure while penalizing
another. We should not be pitting families against each other.

A more appropriate role for government is to strengthen fam-
ilies,” without regard to how they are structured. Through its
policies, government should ensure the financial, emotional, and
material well-being that eludes too many American families. The
family and medical leave issue is a good example of how poli-
cymakers can determine and then translate this more appropri-
ate role in family life into real policies and programs. Congress
has approached this issue by attempting to set uniform federal
standards for an unpaid, job-guaranteed leave for workers to
care for a newborn, newly adopted, or seriously ill child or
seriously ill parent. For the remainder of this Article, I will
concentrate on a closer examination of the congressional debate
surrounding family and medical leave.

II. PARENTAL LEAVE

For the first time in our history, the majority of American
women in their childbearing years are also working outside the
home. Nearly 74% of women in the labor force are of child-
bearing age, and about 88% of those age eighteen to thirty-four
expect to become pregnant at some point during their lives.”
Currently, about 50% of mothers with children under the age of

$ O’Neill & Ostrowski, Tax Reform Proposals and the Marriage Penalty, TAX NOTES,
June 9, 1986, at 1017-23.

6 Rosen, The Marriage Tax Isn’t Dead Yet, N.Y. Times, Aug. 13, 1987, at 31, col. 2.

7.S. BUrReau ofF THE CENSUS, CURRENT PoPULATION REPORT SERIES P-20, No.
406, FERTILITY OF AMERICAN WOMEN: JUNE 1985 4 (1986).
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one are in the labor force (most work full-time), and about 63%
of new mothers plan to return to work within six months after
giving birth.3

With so many women working outside the home, the decision
to start a family or to have another child is no longer simply a
private decision between husband and wife; it also involves their
employers. An expectant mother must consider whether she can
take leave from work to have her baby; whether the leave will
be paid; whether she will continue to receive health insurance;
and most importantly, whether there will be a job for her when
she is ready to go back to work.

These concerns are very real to many working women be-
cause job protection is not guaranteed to many employees who
need temporary leave to care for a newborn or newly adopted
child or to care for a sick parent. In the United States, we
depend on employers to voluntarily provide parental and sick
leave benefits, yet it is estimated that only about 40% of em-
ployed women receive maternity leave with partial pay and a
job guarantee.® The percentage of mothers in the work force is
steadily increasing. For example, while in 1950 only 12% of all
women with children under six worked outside the home, today
57% do.'® As the number of mothers in the labor force increases,
so does the need for flexibility in caregiving.

Both government and private industry have been slow to
respond to this need. In fact, the United States is the only
industrialized nation other than South Africa to not have a
national maternity leave policy.!! The United States has a long
history of non-commitment to child care. For example, during
World War II, after many men left their regular employment for
the military, the work force was- composed of an increasing
number of women. Under the direction of Frances Perkins, then
Franklin Roosevelt’s Secretary of Labor and the first woman
Cabinet official, the Women’s Bureau issued guidelines calling
for job-protected leaves for pregnant women. Noting that “some
women who are pregnant or who have young children may find

8 MARKET COMPILATION AND RESEARCH BUREAU, SURVEY REsuLTS: HOUSEHOLDS
wiTH NEw BABIES 2 (1986).

? S. KAMERMAN, A. KAHN & P. KINGSTON, MATERNITY POLICIES AND WORKING
WOMEN 139 (1983).

10 SECRETARY’S TAsK Forcg, U.S. DEP'T oF LAB., CHILD CARE, A WORKFORCE
Issue 143 (1988).

it See Note, Parental Leave: An Investment in Our Children, 26 J. FAM, L. 579, 589~
98 (1987-1988).
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it necessary to work,”2 the Bureau made some enlightened
recommendations. The recommendations included a limited
workday, rest periods, six weeks of prenatal leave, and two
months of postnatal leave. Although the Bureau’s suggestions
were revolutionary in spirit, very little was accomplished; the
federal government failed to make a commitment.

Two decades later, the federal government again turned its
attention to pregnant women. In 1963, President Kennedy’s
Commission on the Status of Women set up two task forces to
look specifically at the problem of maternity benefits for working
women. The Commission recommended that employers, unions,
and the government explore means of providing paid maternity
leave or comparable insurance benefits for women to cover at
least six months and to ensure that reemployment would not be
forfeited.”® But again the recommendations did not find their
way into legislation and were forgotten.

Finally, in 1964, Congress passed the Civil Rights Act prohib-
iting discrimination on the basis of race, religion, national origin,
or sex. The law was as significant a turning point for women as
it was for blacks and other minorities. The word “sex” was
added as a last-minute ploy by one Southern conservative to
kill the civil rights bill altogether.!* However, once it was in-
cluded, Members fought hard to keep protection for women in
the Civil Rights Act. Proponents believed that, among other
benefits, the law would extend protection to pregnant workers.
Unfortunately, it didn’t. The Equal Employment Opportunity
Commission (EEOC), charged with implementation, flip-flopped
on the issue of whether pregnancy fell within the reach of the
law. At first the Commission determined that pregnancy did not,
and then, in 1972, it reversed itself, telling employers to treat
pregnancy as they did other disabilities.!> The confusion found
its way into the courts. While the debate was going on, women
were forced to take maternity leave, were fired, and were denied
disability and maternity benefits.

The Supreme Court responded in 1976. It was then that the
Court agreed to hear the case of General Electric Co. v. Gil-

2 U.S. DEP'T oF LABOR, WOMEN’S BUREAU, STANDARDS FOR MATERNITY CARE
AND EMPLOYMENT OF MOTHERS IN INDUSTRY 2 (1942).

13 §. KAMERMAN, J. KaHN & P. KINGSTON, supra note 9, at 36.

4 Id, at 39.

5 Id. at 39-41.
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bert,’s to decide whether General Electric (GE) had discrimi-
nated against its female employees by excluding pregnancy from
coverage ‘under its disability plan. The Court’s decision in this
case would determine the standard for the entire country. Sur-
prisingly, the Supreme Court reversed the decisions of seven
federal appeals courts and numerous lower federal courts
throughout the country by concluding that discrimination
against pregnant women did not constitute sex discrimination.
It held that pregnancy was not a sex-related condition!!’

The decision sent shock waves throughout the country. It
seemed incredible that the highest court in the land could rule
that to treat pregnancy-related disabilities differently from other
temporary disabilities was not sex discrimination. I believed, as
did many of my colleagues in the House and Senate, that the
Court had ignored the intent of Congress in its interpretation of
the Civil Rights Act. We were outraged. The Court’s reasoning
was that no pregnant person would be covered—pregnancy as
a condition was the issue, not gender.!® Through some convo-
luted logic, the Court convinced itself it was being absolutely
evenhanded. After all, if men got pregnant, they too would be
denied these benefits. To make matters worse, part of the
Court’s logic rested on the premise that pregnancy was a “vol-
untary” condition and therefore did not have to be included in
a disability benefit package.!”” The Court relied on this theory
even though GE’s disability plan covered many voluntary con-
ditions such as sports injuries, attempted suicides, venereal dis-
ease, disabilities incurred in the commission of a crime or during
a fight, and vasectomies. The only “voluntary” activity not cov-
ered was procreation.

The Court’s decision stirred Congress to action. On March
15, 1977, I joined with eighty-one of my colleagues to introduce
the Pregnancy Discrimination Act?® (PDA) to amend the Civil
Rights Act of 1964 so that it would specifically include preg-
nancy. Over forty women’s organizations, civil rights groups,
and labor unions formed the Campaign to End Discrimination
Against Pregnant Workers. In 1978 the PDA became law, and

16 429 U.S. 125 (1976).

7 Id. at 136.

18 1d.

9 Id. at 136.

2 Pregnancy Discrimination Act, Pub. L. No. 95-555, 92 Stat. 2076 (codified as
amended at 42 U.S.C. § 2000e(k) (1982)).
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pregnancy had to be treated like any other temporary disability.
However, the law did not direct employers to reinstate women
in their jobs after they recovered from childbirth, nor did it
provide them with disability benefits other than those provided
to other employees.

Several years after passing the PDA, we began to address the
problem of job security. Early in 1984, I met with the leaders
of several women’s organizations to discuss the possibility of
introducing legislation to guarantee that women could reclaim
their jobs after pregnancy. Introducing a maternity-leave-only
bill was not the best solution, however, because it did not rec-
ognize that fathers were also parents. Nor did it acknowledge
that employees other than pregnant women often risked losing
their jobs when they were temporarily unable to work because
of a serious medical condition.

In 1984 and 1985, a task force headed by Georgetown law
professors Wendy Williams and Sue Ross and staff attorney
Donna Lenhoff from the Women’s Legal Defense Fund met
with my staff and drafted a bill based on the PDA. Under what
became called the Family and Medical Leave Bill,?! employees
could take up to eighteen weeks of unpaid, job-protected leave
to care for a newborn, newly adopted, or seriously ill child.
Disability leave of up to twenty-six weeks was provided to
employees if they were unable to work because of a temporary
serious medical condition, including pregnancy.

While we were working on this issue, child development and
social policy experts Edward Zigler, Sheila Kamerman, Alfred
Kahn, and T. Berry Brazelton, among others, established an
advisory panel to recommend a national policy for infant care
leave.?? The panel endorsed a policy calling for six months of
infant care leave for all employees, three of which, they sug-
gested, should be paid.

In the fall of 1985, Congress held hearings on the issue of
parental leave.?? It was the individual testimony from people
who had lost their jobs that had the most dramatic impact on

2 H.R. 2020, 99th Cong., Ist Sess., 131 Cong. REc. H1940 (daily ed. April 4, 1985).

2 For background on this advisory panel, see THE PARENTAL LEAVE Crisls xiii (E.
Zigler & M. Frank eds. 1988).

B Parental and Disability Leave: Joint Hearings Before the Subcommittee on Civil
Service and the Subcommittee on Compensation and Employee Benefits of the House
Committee on Post Office and Civil Service and the Subcommittee on Labor-Manage-
ment Relations and the Subcommittee on Labor Standards of the House Committee on
Education and Labor, 99th Cong., st Sess. (1985).
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the congressional committee. We heard from a woman who had
been promised a six-week job-protected leave, only to find she
had been fired when she tried to make arrangements to return
to work; a prospective adoptive parent who waited a year and
a half to adopt a baby and then had to give it up because the
maternity leave benefit provided by the city she worked for was
available only to birth mothers; and, most tellingly, from a male
mine worker who told us that miners were losing their jobs
because they had missed too many days of work as a result of
having to travel long distances to find proper care for children
of theirs who were sick with cancer. What all of these accounts
made evident was that employers were not providing reasonable
leaves and job security to employees who chose to become
parents.

It should be noted that some companies, like U.S. West,
Eastman Kodak, and Merck, have led the way by implementing
model parental leave programs.?* There are now more employers
who offer unpaid leave than ever before. Unfortunately, the
success of individual employers has not translated into wide-
spread support—in fact, quite the opposite. Some activists have
ardently opposed family leave. For example, the Chamber of
Commerce and the National Association of Manufacturers
joined forces with the National Federation for Independent
Businesses and a coalition of trade associations to try to defeat
my bill. Their primary reason for the fight, they said, was philo-
sophical. They claimed that the federal government should not
“mandate” benefits; employers should have complete autonomy
to decide matters such as when to grant leaves of absence and
to whom. In numerous meetings and hearings, business repre-
sentatives explained that they weren’t against the concept of
parental leave, rather they were unanimously opposed to the
creation of an employee’s right to such leave. Some argued that
employees should have the “freedom” to negotiate for this ben-
efit or to choose another.

This argument is not new. Employers have long argued that
employees should have the “freedom” to negotiate with their

2 For example, Eastman Kodak adopted a policy, modeled after the Family and
Medical Leave Act, that provided its 80,000 United States employees up to four months
unpaid leave for the birth or adoption of a child, or for the serious illness of a family
member. The program extends health and life insurance through those four months.
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employers for health and safety protection in the workplace.?
However, the Supreme Court long ago established the authority
of Congress to set minimum labor standards for health and
safety.?s These minimum standards have been deemed neces-
sary, not as “benefits” per se, but as standards that cannot be
negotiated away.

Representatives of business have in the past also opposed
child labor legislation, minimum wage and maximum hours laws,
and equal pay provisions. However, after passing such legisla-
tion, we have learned that such regulations not only work, but
are practical. If all employers have to follow the same rules,
then offering an unpaid leave will not put any employer at a
competitive disadvantage. Today, with employers picking and
choosing what standards to apply, those employers who vol-
untarily follow standards favoring workers are less able to
compete.

None of these issues is simple. I know that it can be quite
difficult for a small business or office to operate without replac-
ing even one employee who is out on leave, a point that oppo-
nents to parental leave legislation emphasize. In some situa-
tions, where a business is operating on a small margin of profit,
the temporary loss of a skilled employee can have extreme
repercussions. However, at the same time, there are repercus-
sions in the lives of employees who feel they must weigh the
desirability of having children against job security. Obviously,
both sides have to make accommodations. While the issues are
complex, many other countries have successfully dealt with
them—and not by leaving parental leave up the whims of indi-
vidual employers.?’

It is imperative for federal legislation to lead the way to a
comprehensive, uniform national parental leave policy. In ad-
vocating a national family policy, I am in no way suggesting that
states’ rights be preempted. Laws that affect family life have
been, and should remain, the primary responsibility of the

2 See Lochner v. New York, 198 U.S. 45 (1905). In Lochner the Supreme Court
struck down regulations governing bakers’® working conditions because the regulations
were deemed to interfere with freedom of contract principles. This case characterized
an era of judicial scrutiny of congressional regulatory schemes in which courts formally
endorsed the notion that employers and their employees should be left alone to bargain
for wages, benefits, and on-the-job protections. See L. TRIBE, AMERICAN CONSTITU-
TIONAL LAaw § 8-3, at 567-70 (1988).

% See, e.g., West Coast Hotel v. Parrish, 300 U.S. 379 (1937) (upheld minimum wage
law for women, finding valid state interest in protecting the health of women).

27 See M.A. GLENDON, ABORTION AND DIVORCE IN WESTERN LAw 53-54 (1987).
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states. However, a state-by-state approach by itself would result
in disparities among states and uneven coverage for families
across the country. Also, as in the case of child support, dis-
parate state regulations allow people to move around and shop
for ways to evade local regulations they don’t like. The federal
government should be providing minimum guidelines and finan-
cial support to help states implement their own laws.

In the 100th Congress, a compromise version of the Family
and Medical Leave Act?® emerged that addressed many of the
business community’s concerns. The bill exempted businesses
with fewer than fifty employees; after three years it would lower
the number to thirty-five. An employee would have to have
worked for at least one year to become eligible. The length of
the leave was reduced from eighteen weeks to ten over a two-
year period. Under the modified bill, an employee also could
take time off to care for a seriously ill parent, however, medical
leave was reduced from twenty-six to fifteen weeks in a one-
year period. Finally, the bill guaranteed that employees taking
either family or medical leave would have the right to return to
the same position or a similar one, and that their seniority,
pension rights, and health care coverage would be maintained.

This version of the Family and Medical Leave Act has been
reintroduced in the 101st Congress.?® Support for the legislation
continues to grow. A recent poll found that 79% of American
voters support parental leave legislation.3® That is, they support
government involvement in this issue, because they recognize
the failure of individual employers to implement parental leave
policies. Nevertheless, even with this popular support, the same
business groups who lobbied to defeat the Senate and House
bills in the last session will pose tough opposition again. Yet,
proponents of family leave remain determined to fight for a
policy that helps families balance the competing demands of
* work and family. Federal legislation is necessary to ensure that
leave benefits are extended to all people; we can no longer
depend on a voluntary system that denies protection to many
working parents.

2 Family and Medical Leave Act of 1987, S. 2488, H.R. 925, 100th Cong., Ist Sess.
(1987).

» Family and Medical Leave Act of 1989, S. 345, H.R. 770, 101st Cong., 1st Sess.
(1989).

30 MARTTILA & KILEY, INC., A SURVEY OF AMERICAN VOTER ATTITUDES CONCERN-
ING CHILD CARE SERVICES (1988).
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III. ConNcLUSION

The changes in our country’s demographics, family life, and
economy make it imperative that our federal government pro-
vide leadership in family policy. A national family policy should
have three basic goals: to acknowledge the rich diversity of
American families; to protect the family’s economic well-being;
and to provide families with flexible ways to meet their eco-
nomic and social needs. Government policy cannot be based
upon a static definition of the family. It must take into account
that Americans live in a variety of family structures throughout
their lives. Two-parent families, single-parent families, blended
families, extended families, and empty-nest families—all come
with particular stresses and needs. An understanding of this
diversity is essential if we are to avoid creating government
policy that penalizes families that don’t fit a particular mold.

There are several changes that the federal government must
make in order to meet the needs of today’s families. These
include a more equitable treatment of diverse families in the tax
code; the provision of family and medical leave; affordable child
care; minimum health care coverage; retirement security; and a
right to decide whether, when, and how to have a family. Gov-
ernment action is not the prescription for all of America’s family
ills. However, a government that plays little or no role in family
policy is as bad as one that overcommits or overregulates. If
the federal government recognizes its obligation to families and
deals with these issues, it can improve the functioning of Amer-
ican families and can brighten the outlook for our country’s
future.






ENVISIONING WORK AND FAMILY: A
CRITICAL PERSPECTIVE ON
INTERNATIONAL MODELS

Nancy E. Dowp*

Work-family conflict is a subject of social policy that the
United States has only begun to address. In developing policies
to resolve the tension between work and family, it is critical to
understand the nature of the conflict. It is equally if not more
important how we envision the work-family relationship. Our
vision affects how we speak about work and family, and how
we determine the direction and shape of public policy.!

In defining our vision of work and family, it is natural and
sensible to look to the experiences of other countries.? The

* Associate Professor of Law, Suffolk University Law School. A.B. University of
Illinois, 1971; M.A. University of Connecticut, 1973; J.D. Loyola University of Chicago
School of Law, 1981.

The research for this Article was made possible by a grant from the Fund for Labor
Relations Studies, as well as by support from Suffolk University Law School. Denise
Leydon provided invaluable research assistance. The author also was aided by an
enormous number of people, too numerous to mention, who gave generously of their
contacts and time, enabling her to connect with and interview an extraordinary group
of people for this project. Informed as she has been by this wealth of perspectives, the
author nevertheless expresses solely her own views here.

! The impact of the ultimate vision on the shape of policy is illustrated by the struggles
over the images of racial justice in civil rights policy. See generally Bell, Forward: The
Civil Rights Chronicles, 99 Harv. L. REv. 4 (1985) (discussing the power of myth in
civil rights law); Freeman, Legitimizing Racial Discrimination Through Antidiscrimi-
nation Law: A Critical Review of Supreme Court Doctrine, 62 MINN. L. Rev. 1049
(1978) (examining the impact of the “perpetrator perspective” on civil rights law).

Another example of the importance of the vision underlying policy is the shifting
vision of parenting and family reflected in child custody law. See generally Fineman,
Dominant Discourse, Professional Language, and Legal Change in Child Custody
Decisionmaking, 101 Harv. L. REv. 727 (1988) (discussing the shift to shared parenting
image and advocating a primary parenting rule); Bartlett, Re-Expressing Parenthood,
98 YALE L.J. 293 (1988) (arguing for reorientation of custody law to responsibilty and
connection); Bartlett, Rethinking Parenthood as an Exclusive Status: The Need for
Legal Alternatives When the Premise of the Nuclear Family Has Failed, 70 VA. L.
REv. 879 (1984) (discussing law’s adherence to nuclear family and property-oriented
notion of parenting).

2 For a recent overview of the wealth of work-family policies in other countries that
focuses on maternity and parental leave policies, see Note, Parental Leave: An Invest-
ment in Qur Children, 26 J. FAM. L. 579, 589-98 (1987-1988). See generally BUREAU
oF NAT'L AFFAIrRS, WoORK & FAMILY: A CHANGING DyNaMic (1986); EcoNnoMiC
PoLicy CounciL oF UNA-USA, WoRrk AND FAMILY IN THE UNITED STATES: A PoLicy
INITIATIVE 60-63, 123-24 (1985) [hereinafter Work & FaMiILy IN THE U.S.]; S. Ka-
MERMAN, MATERNITY AND PARENTAL BENEFITS AND LEAVES: AN INTERNATIONAL
REvIEW (1980) [hereinafter INT’L REVIEW]; S. KAMERMAN & A. KAHN, CHILD CARE,
FaMiLy BENEFITS, AND WORKING PARENTS: A STUDY IN COMPARATIVE PoLicy (1981)
[hereinafter COMPARATIVE PoLicy]; FAMILY PoLiCY: GOVERNMENT AND FAMILIES IN
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United States is virtually the last industrialized country to ad-
dress work-family policy and lags behind the policies of numer-
ous third world countries as well.? The policies and institutional
structures adopted by other countries provide a rich source of
models and data that reflect different visions of the ideal work-
family relationship and illustrate the assumptions and conse-
quences of particular policy choices. A comparative analysis
allows us to examine work-family policy from different vantage
points and escape the constraints of our particular context.

It is essential, however, that we view this comparative data
critically. There is as much to be learned from what has not
changed as from descriptions of comprehensive policies and
generous benefits. It is important to ask who is making policy,
who is included or excluded, and how the policies function from
the perspectives of gender, race, and class. All of these factors
are essential to understanding the nature of work-family conflict
and determining the appropriate direction for American work-
family policy.*

This Article takes a critical look at the work-family policies
of two countries, Sweden and France. It presents an impres-
sionistic view, based primarily on interviews with a broad range
of individuals in both countries conducted during the summer
of 1988, under a grant from the Fund for Labor Relations Stud-
ies.> Sweden and France were chosen because of their very

FourTEEN COUNTRIES (S. Kamerman & A. Kahn 1978) [hereinafter FAMILY PoLicy];
WOMEN WORKERS IN FIFTEEN COUNTRIES (J. Farley ed. 1985); Y. ERGAs, CHILD CARE
PoLiciEs IN COMPARATIVE PERSPECTIVE: AN INTRODUCTORY DiscussioN, PAPER 10,
LoNE PARENTS: THE EcoNoMIC CHALLENGE OF CHANGING FAMILY STRUCTURE (Org.
for Econ. Cooperation & Dev. 1987).

3 Note, supra note 2, at 590-92.

4 See Dowd, Work and Family: The Gender Paradox and the Limitations of Discrim-
ination Analysis in Restructuring the Workplace, 24 Harv. C.R.-C.L. L. REv. 79, 111~
21 (1989).

5 The Fund for Labor Relations Studies provides support for independent scholarly
work on labor and employment relations. I was fortunate to receive support from the
Fund at the end of a research year devoted to examining work and family issues under
a grant from the Rockefeller Foundation. During that year, I sensed that my thinking
was limited because of the assumptions of the American context. I sought by this
comparative research to get outside the American context and examine work-family
issues from different perspectives. I was primarily interested in the vision of work and
family that underlies the policies of these two countries, and secondarily interested in
the content and functioning of the policies themselves. Over the course of two months
I interviewed slightly over seventy individuals, primarily drawn from government,
academia and unions. I also conducted several interviews in other countries, including
Norway, Denmark, Netherlands, and the United Kingdom, with work-family policy
experts. The group interviewed reflects the broad range of people who have helped
create, implement, and analyze policy. The interviews were open-ended, with no set
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distinct family policies. The interviews reinforced this distinc-
tiveness and revealed two very different underlying visions of
work and family. While Swedish policy is articulated as a policy
premised on the principle of equality, French policy is viewed
as grounded on a woman-centered vision.®

This preliminary examination of work-family policy in these
two countries indicated some heartening as well as some trou-
bling patterns. The heartening trends included the extensive
scope and integrated nature of work-family policies; the accep-
tance of social responsibility for, and the social valuing of,
children; entitlement to familial support based upon a social
compact, rather than upon a needs determination; and the active
role of government in changing conceptions of parenting, par-
ticularly of fathering. The troubling indications included the
persistence of the disadvantaged position of women in the labor
market; the eclipse of race and class issues by the gender focus
of these policies; the genesis of work-family policies in economic
and demographic concerns; and the limited reach of even the
most radical policies.

Neither country has resolved the conflict between work and
family nor fundamentally changed the structure of the work-
place. The policies represent some shift in the work paradigm
but have not revised the masculine breadwinner model that lies
at the base of the work structure. Despite improvements in the
work-family support structure, there has been no significant
development of an alternative vision of the relationship between
work and family, or of the means to lessen the conflict between
them. Policies have been ameliorative but not transformative.

This Article explores these mixed patterns and contends that
they reflect the constraints and limitations of each country’s
underlying vision of the work-family relationship. Part I briefly
summarizes the current American debate on work and family;
Part II describes the work-family policies of Sweden and
France. Part III outlines the perspective the experience of these

series or progression of questions, but rather with a general focus on the vision under-
lying policy, assessment of that vision, and the actual functioning of policy.

Since this Article is primarily based on those interviews, it is necessarily impression-
istic and exploratory and does not purport to be a comprehensive examination of the
policies of those countries or of international models in general.

6 See infra text accompanying notes 17-28 (Sweden) and 68-81 (France).
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countries provides for the development of American work-fam-
ily policy.

I. THE AMERICAN PorLicy CONTEXT

Work and family issues have only recently emerged in the
public sphere in the United States.” Parental leave legislation®

7 Work-family issues only began to emerge in public policy debate in the last half of
the 1980’s and first became a national campaign issue in the 1988 presidential election.
See, e.g., Left and Right Fight for Custody of ‘Family’ Issue, N.Y, Times, Aug. 20,
1987, at B12, col. 3; Children Emerge as Issue for Democrats, N.Y. Times, Sept. 27,
1987, at 36, col. 1; Safire, Sleeper Issue for the ‘88 Campaign: Child Care, N.Y. Times,
Apr. 25, 1988, at A21, col. 1; Congress Democrats Aim at G.O.P. By Pushing the
Parental Leave Issue, N.Y. Times, Sept. 18, 1988, at 36, col. 4. In the rush to enact
important legislation prior to the November elections, Congress placed a parental leave
bill in a small category of proposed legislation that was viewed as either too critical to
avoid action (e.g., drug legislation), or as political hot potatoes that legislators could
not risk voting against (e.g., Social Security legislation). Nevertheless, the bill was not
enacted. Day Care and Parental Leave Bills Die in Senate, N.Y. Times, Oct. 8, 1988,
at7, col. 4. .

At the state level, there has been greater experimentation with work-family legislation
in this area, but still only in a handful of states. See Dowd, supra note 4, at 121-25.

The emergence of these issues may be due, in part, to attention generated by the
U.S. Supreme Court’s decision upholding California’s guarantee of job-protected unpaid
maternity leave. California Federal Savings & Loan v. Guerra, 479 U.S. 272 (1987). For
an overview of maternity policies and the issues posed by Cal. Fed., see Dowd,
Maternity Leave: Taking Sex Differences Into Account, 54 FORDHAM L. REv, 699
(1986); Finley, Transcending Equality Theory: A Way Out of the Maternity and the
Workplace Debate, 86 CoLuM. L. REv. 1118 (1986); Kay, Equality and Difference: The
Case of Pregnancy, 1 BERK. WOMEN’s L.J. 1 (1985).

More broadly, the focus on these issues stems from social factors and demographic
trends that have exacerbated work-family conflict. See Dowd, supra note 4, at 84-111,

8 Family and Medical Leave Act of 1987, S. 2488, 100th Cong., 1st Sess., H.R. 925,
100th Cong., 1st Sess. (1987). See also Family and Medical Leave Act of 1987: Hearings
on H.R. 925 Before the Subcomm. on Labor-Management Relations and Subcomm, on
Labor Standards of the Comm. on Education and Labor, 100th Cong., 1st Sess. (1987);
Parental and Medical Leave Act of 1986: Joint Hearing on H.R. 4300 Before the
Subcomm. on Civil Service and the Subcomm. on Compensation and Employee Benefits,
99th Cong., 2nd Sess. (1986). Parental and Disability Leave: Hearing on H.R. 2020
Before the Subcomm. on Civil Service and Subcomm. on Compensation and Employee
Benefits of the Comm. on Post Office and Civil Service, Jointly with Subcomm. on
Labor-Management Relations and Subcomm. on Labor Standards of the Comm. on
Education and Labor, 99th Cong., 1st Sess. (1985). Although the scope of the proposed
legislation extends beyond parenting leave to include care giving leave for seriously ill
family members and disability leave for employees, the legislation is nevertheless com-
monly referred to as parenting leave legislation.

For an analysis of the legislation, see generally Lenhoff & Becker, Family and Medical
Leave Legislation in the States: Toward a Comprehensive Approach, 26 HARv. J. ON
LEaIs. 403 (1989); see also Note, supra note 2; Delgado & Leskovac, Review Essay,
The Politics of Workplace Reforms: Recent Works on Parental Leave and a Father-
Daughter Dialogue, 40 RUTGERS L. REv. 1031 (1988); Taub, From Parental Leaves to
Nurturing Leaves, 13 N.Y.U. Rev. L. & Soc. CHANGE 381 (1984-1985).
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and child care proposals® have been the primary, and virtually
the only, topics of public debate.!® These two issues are rarely
seen as elements of an integrated family policy, but rather have
evolved as two separate policy initiatives. Thus, there has been
little effort to calculate how child care needs would be affected
by the structure or flexibility of leave policies, or how the un-
availability of child care might undercut the work force stability
that the leave policies are designed to ensure.!!

The proposals addressing these two policy areas are ex-
tremely limited. No legislative proposal in either area provides
for universal parental leave or child care.!?2 Thus, many workers
will continue to face the elemental choice between work and
family, because leave and child care will remain unavailable or
unaffordable. Furthermore, virtually all parental leave proposals
and all presently enacted leave legislation provide job-protected
leave without pay.”* For many two parent families and for all
single parents this reduces leave to a largely symbolic benefit.
On the other hand, most child care legislation presumes that

? E.g., 1987 Act for Better Child Care Services, H.R. 3660, 100th Cong., Ist Sess.,
133 Cong. Rec. H10659; S. 1885, 100th Cong., Ist Sess., 133 CoNG. Rec. S1654-62
(the “ABC” bill); Child Care Services Improvement Act of 1988, S. 1679, 100 Cong.,
2nd Sess., 134 CoNG. Rec. E3426 (the Hatch-Johnson bill). For analysis of the bills,
see generally Liebman, Evaluating Child Care Legislation: Program Structures and
Political Consequences, 26 HARv. J. oN LEGis. 357 (1989). See generally Fisk, Em-
ployer-Provided Child Care Under Title VII: Toward an Employer’s Duty to Accom-
modate Child Care Responsibilities of Employees, 2 BERk. WoOMEN’s L.J. 89 (1986);
J.P. FERNANDEZ, CHILD CARE AND CORPORATE PRODUCTIVITY, RESOLVING FAMILY/
Work CoNFLICTS (1986).

10 Elder care has been the other area that has received some attention, as is reflected
in the care giving leave provisions of the proposed leave bills. See H.R. 925, 100th
Cong., Ist Sess., § 103(a)(1)(C) (1987) (leave to provide care for seriously ill family
member).

" Thus, for example, even the most generous leave policy will only defer, instead of
resolve, work-family conflict if day care remains unavailable or only available at exces-
sive cost when the leave period ends.

12 For example, parental leave is limited to employees of businesses with 15 or more
employees. H.R. 925 supra note 8, § (101)(4)(A)(i). A proposed alternative bill, H.R.
284, would extend coverage only to employees of businesses with 50 or more employees.
Debate on Parental Leave Bill Centers on Small Business Exemption, Panel Told, 149
Daily Lab. Rep. (BNA) at A-13, A-14 (1988). Such a definition of coverage is estimated
to exclude 44% of the workforce. Id. Even a 15-employee minimum, which was origi-
nally proposed, would exempt half of that number. Id. The ABC child care bill is
designed to provide care for families most in need of care, defined as families earning
up to 115% of median family income. H.R. 3660, supra note 9, § (3)(5)(b). The Hatch-
Johnson bill similarly seeks to expand care through different means, but not to provide
universal care. S. 1679, supra note 9, § 2.

13 Even without pay, the economics of implementing leave have become a primary
issue. See INST. FOR WOMEN’s PoLICY RESEARCH, UNNECESSARY LosSES: COSTS TO
AMERICANS OF THE LACK OF FAMILY AND MEDICAL LEAVE (1988); Gen. Accounting
Office, Report on Cost of Parental Leave Bill HR 925, reprinted in 217 Daily Lab. Rep.
(BNA) at E-1 (Nov. 12, 1987).



316 Harvard Journal on Legislation  [Vol. 26:311

cost is the only problem with the current structure of care.
Therefore, while economic need is factored into most child care
proposals, the quality of care often remains a negotiating point
rather than a given.!

The narrow perspective of the current work-family debate is
starkly evident when one looks at the range of policies adopted
by other countries. More than one hundred countries, including
virtually every industrialized nation, have instituted some ele-
ments of a work-family policy.”® These policies encompass a
range of measures including paid, job-protected maternity leave;
universal health insurance; paid, job-protected disability leave;
parental leave; family support in the form of tax benefits or
family allowances; and nearly universal child care.!® The expe-
rience of other countries such as Sweden and France, where
there are already well-developed work-family policies, illus-
trates the variety of programs American policymakers could
institute and the consequences that accompany particular policy
choices.

II. SWEDEN AND FRANCE: Two MODELS

Swedish and French work-family policies are remarkably sim-
ilar in their basic components, while significantly different in
their underlying visions of work and family. This part discusses
each country’s vision of work and family, its basic policy struc-
ture, and the consequences of particular policies.

A. Sweden

1. The Swedish Vision of Work and Family: The Equality
Model

A vision of equality underlies Swedish work-family policy.!’
Equality is defined primarily in terms of gender; class equality

14 At best, quality of care becomes an issue in the context of determining the appro-
priate degree of child care provider regulation, but quality is not discussed as an accepted
floor that must be supported by sufficient funding. E.g., H.R. 3660, supra note 9, §§ 14,
18. On quality of care issues, see generally Zigler & Muenchow, Infant Day Care and
Infant Care Leaves, a Policy Vacuum, AM. PSYCHOLOGIST 91, 92-93 (Jan. 1983).

1S Work & FAMILY IN THE U.S., supra note 2, at 64, 70.

16 See generally COMPARATIVE PoLICY, supra note 2; FAMILY PoLicy, supra note 2;
FaMILY & WoRK: BRIDGING THE GAP (S.A. Hewitt, A.S. Ilichman, & J.J. Sweeney
ed. 1986) [hereinafter FAMILY & WORK].

17 This is how the Swedes articulate the underlying vision. This Article does not use
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is a secondary concern, or simply is presumed.!® Gender equal-
ity means that men and women share the same opportunities
and responsibilities for family and work. Each individual is
expected to engage in paid market work and be self-supporting.
Within the labor market, the equality vision requires not only
equal pay for equal work, but also a roughly equal distribution
of the sexes within occupations, within the power structure, and
within particular companies.!® In the family sphere, equality
means a fifty-fifty division of all housework and child care tasks,
as well as of time spent on family work.20

the terms “equality” and “equality model” as descriptive terms, since the content of
these labels is subject to considerable debate.

See generally on Swedish policy, Liljestrom, Sweden, in FAMILY PoLICY, supra note
2, at 19; INT’L REVIEW, supra note 2, at 41-42; Ericsson, Sweden, in WOMEN WORKERS
IN FIFTEEN COUNTRIES, supra note 2, at 38; Leijon, The Origins, Progress, and Future
of Swedish Family Policy, in FAMILY & WORK, supra note 16, at 31; A. KaHN & S.
KAMERMAN, DAYTIME CARE OF YOUNG CHILDREN IN SWEDEN, in NOT FOR THE Poor
ALONE: EUROPEAN SociaL SERVICES 18 (1975); Poponoe, Beyond the Nuclear Family:
A Statistical Portrait of the Changing Family in Sweden, 49 J. MARRIAGE & FaM. 173
(1987); Sidel, What Is To Be Done?, in WOMEN AND CHILDREN LAsT, THE PLIGHT OF
PoorR WOMEN IN AFFLUENT AMERICA (1986).

8 This is opposite to the use of these terms in the Swedish language. In Swedish,
Jamlikhet and jamstalldhet both are transiated as “equality,” but jamlikhet is the broader
- term and would be understood to give class and income issues great importance, while
Jjamstalldhet refers more specifically to gender equality. Letter from Karen Sandqvist,
Department of Educational Research, Stockholm Institute of Education, to the author
(Feb. 24, 1989) (on file with the author).

¥ This vision of labor market equity was expressed in law as a nondiscrimination
statute long after it was adopted as the framework for affirmative public policy. The
Act Concerning Equality Between Men and Women at Work, the statute most analogous
to our Title VII of the 1964 Civil Rights Act, was enacted in 1980, when the Social .
Democrats were briefly out of power, and over the objections of the labor unions, who
saw it as an intrusion on collective bargaining. Although theoretically more expansive
than its American counterpart because it includes an affirmative action provision (Act
Concerning Equality Between Men and Women at Work, section 6), the act nevertheless
is rarely litigated and the affirmative action obligation has largely been delegated to the
unions. Interview with Marianne Tejning, Legal Advisor, Swedish Ministry of Labour
(June 7, 1988) (on file with the author).

In general, equality issues and work-family issues are included on the union agenda,
but are not assigned top priority. Labor’s top priority is co-determination, which is the
right to union input on management enterprise decision-making. Interview with Jan
Edling, LO (Swedish Trade Union Confederation) (June 9, 1988) (on file with the
author); interview with Gosta Karlsson, TCO (Central Organization of Salaried Em-
ployees) (June 9, 1988) (on file with the author). The leadership structure is highly sex-
segregated, even in unions dominated by, or with a substantial number of female
members. Interview with Jan Edling, LO (Swedish Trade Union Confederation) (June
9, 1988) (on file with the author); interview with Gosta Karlsson, TCO (Central Orga-
nization of Salaried Employees) (June 9, 1988) (on file with the author). Sweden’s work
force is 80% unionized.

2 Interview with Karen Sandqvist, Department of Educational Research, Stockholm
Institute of Education (June 9, 1988) (on file with the author); interview with Gosta
Karlsson, supra note 19. An alternative definition of equality in the family sphere would
be an equal division of time spent on family work, but not an equal divison of qualitative
tasks.
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Gender neutrality is the hallmark of Swedish policy. While
the equality vision does not dictate the absence or disappearance
of gender, gender differences are largely ignored by the official
equality vision. At the same time, an implicit focus on women
lies beneath the facade of gender neutrality. The primary goal
of Swedish work-family policy has been to promote labor market
participation by women. Policies to promote equal familial re-
sponsibility emerged only as a necessary concomitant of wom-
en’s labor market participation. Once it was recognized that a
shift in gender roles was essential to permit women to enter the
labor market, policy began to focus on male roles.? This re-
sulted in government-led efforts to reshape public conceptions
of fatherhood, especially to encourage fathers to become more
involved in child care. To a lesser extent, men have been en-
couraged to assume equal responsibility for housework.?? The
reconception of male familial roles has not, however, led to a
similar reconsideration of male labor market roles.

The Swedish model’s focus on ensuring equal participation in
the existing labor market structure reflects the fact that Swedish
policy originated in labor market needs. Many of Sweden’s
policies arose in response to labor shortages in the 1960’s and
reflect a conscious decision to eschew other alternatives, such
as immigration, in favor of tapping the pool of women who then
remained at home outside the paid work force.? An additional

21 SWEDISH MINISTRY OF LABOUR, THE CHANGING ROLE OF THE MALE: SUMMARY
OF A REPORT BY THE WORKING PARTY FOR THE ROLE OF THE MALE (1986). The
government has not merely studied the male role, but also has been extraordinarily
involved in changing public perceptions of the content of that role through public
relations campaigns designed to encourage men to rethink masculinity to encompass
involved, active parenting, including taking advantage of parenting leave, and also by
requiring the public education system to promote equality and the rethinking of gender
roles. How deeply the changes have permeated society is open to question. There is a
remarkable similarity among Swedish and American young men in their vision of work
and family and of gender roles. Interview with P. Intons-Peterson, Professor of Psy-
chology, Indiana University (June 6, 1988) (on file with the author). See also P. INTONS-
PETERSON, GENDER CONCEPTS OF SWEDISH AND AMERICAN YOUTH (1988).

2 Interview with Karen Sandqvist, supra note 20; interview with Goran Lassbo,
Goteborg University, Department of Education and Educational Research (June 14,
1988) (on file with the author).

3 See COMPARATIVE PoLICY, supra note 2, at 17; Leijon, The Origins, Progress, and
Future of Swedish Family Policy, in FAMILY & WORK, supra note 16, at 31, 34;
Liljestrom, Sweden, in FAMILY PoLicy, supra note 2, at 32-34; SWEDISH INST., FAcT
SHEETS ON SWEDEN, EQUALITY BETWEEN MEN AND WOMEN IN SWEDEN 1 (May
1987).

Policymakers presumed that women at home were not working. The progression of
policy reflects a backhanded recognition that in order to enable women to enter the
labor market, one must replace women’s “work” in the home. However, this recognition
does-not require acknowledgment of the place and value of care. See Bonnar, Women,
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factor that contributed to the labor market focus, as well as the
adoption of an equality vision, was Sweden’s strong socialist
tradition.?* Class equality has been the ideological cornerstone
of socialist policy—it followed that an equality model, with an
economic/market stress, would be the basis for work-family
policies.” Under that model, although gender equality was dis-
tinguished in name from class equality, it was assumed that the
concept of equality was the same in the context of gender as in
the context of class.

The labor market dynamic continues to affect Swedish policy.
Unemployment in Sweden is very low, roughly two percent,?$
and there is substantial concern that Sweden will not be able to
meet its future labor market needs. Because women now par-
ticipate in the labor force at nearly the same rate as men (eighty
percent), little can be gained from increasing the rate of labor
market participation by women.?” On the other hand, labor mar-
ket participation patterns expose a pool of untapped labor, as
nearly half of all working women are employed only part-time.2®

2. Work-Family Policies: The Basic System

Swedish work-family policy?® encompasses an expansive,
well-integrated system that includes pregnancy benefits, family

Work and Poverty: Exit from an Ancient Trap by the Redefinition of Work, in THE
FuTuRE oF WoRK 67 (David & Ena Gil ed. 1987).

2 The Social Democrats have held power for all but a six-year period during the
postwar era. See KABLIK, POLITICAL LIFE IN SWEDEN No. 26, PREDICTING THE GREAT
ONE (Dec. 1988).

 This emphasis in turn reflects the dominance of economic discourse and economic
explanations in Marxist analysis, and the focus of Marxist analysis on the market sphere.
It is also worth noting the difficulty that socialist feminists have experienced in recon-
ciling feminism with Marxist theory or finding an analysis of women located within
Marxist theory. Because they focused on the labor market, socialists viewed the family
sphere as oppressive and repressive rather than as an institution or a sphere to support.
This view obscured and ignored family work, caring work, and the relational importance
of the non-market spheres of life. Interview with Tove Stang Dahl, Professor of Law,
University of Oslo, (June 21, 1988) (on file with the author); see also Bonnar, supra
note 23.

26 SWEDISH INST., FACT SHEETS ON SWEDEN, SWEDISH LABOR MARKET PoLicy 2
(June 1987).

2 Ericsson, Sweden, in WOMEN WORKERS IN FIFTEEN COUNTRIES, supra note 2, at
138. There is only a 10-point participation differential compared with men. Id.

2 Id. at 140. Virtually all part-time workers are women. Leijon, supra note 23, at 34.

2 What is here called work-family policy is actually a combination of what Swedes
label equality policy and family policy. These are viewed as two separate policies,
although they sometimes overlap. Family policy extends beyond equality issues (equal-
ity being more a standard here than an incorporated policy) and includes health care,
elder care, pensions, and so forth. It is part of the larger sphere of social welfare policy,
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allowances, general social welfare policies, child care, and tax
policy. The system reflects a public policy approach that places
significant reliance on government structures and administra-
tion, while ensuring widespread access to the benefits provided
by the support structure. Virtually all of these benefits, or some
level of benefits, are available society-wide; few benefits are
needs tested.3°

Pregnancy benefits focus on the provision of comprehensive
health services. These entitlements include prenatal, childbirth,
and postnatal care and the right to transfer or leave two months
prior to childbirth if the work environment poses a medical risk
to the pregnancy.?! Family allowances assist families in the ex-
penses of child rearing. A basic child allowance is provided for
all families, with an increased allowance for families with three
or more children.3? Support is also available for educational and
housing expenses, although the latter is needs tested.®

The Swedish system provides two other significant allow-
ances: caring allowances and parental insurance. These allow-
ances provide time benefits as well as wage replacement. The
caring allowance ensures income support for the caretaker par-
ents of handicapped children.3* Parental insurance guarantees
income support for those who take leave to care for newborn,
newly adopted, or sick children. At the birth or adoption of a
child, parents are provided with 360 days of leave per child,
with 270 days at ninety percent of pay and 90 days at a fixed,
minimal benefit amount.?* Since there is no separate maternity
leave scheme the parental insurance scheme is intended to pro-

which is far more expansive than our notion of it, but still reflects to some degree a
separation of family and work. Equality policy is functionally equivalent to our equal
opportunity policy, but with an almost exclusive focus on women. The separation of
equality issues and family issues is significant: it seems to leave women out of family
policy. See, e.g., SWEDISH INST., supra note 23; SWEDISH INST., FACT SHEETS ON
SWEDEN, SocCIAL INSURANCE IN SWEDEN (Sept. 1987).

3 Leijon, supra note 23, at 32; interview with Soren Kindlund, Deputy Assistant
Under-Secretary, Department of Children and Families, Swedish Ministry of Health &
Social Affairs (June 10, 1988) (on file with the author). Needs tested benefits require a
showing of economic necessity as a basis for social welfare benefits. The standard of
“need” may range from an arbitrary poverty level to an arbitrary minimal standard of
living.

31 SWEDISH MINISTRY OF HEALTH & SOCIAL AFFAIRS, SUPPORT FOR YOUNG FaMI-
LIES IN SWEDEN IN 1988 (May 2, 1988); Anders Agell, Professor of Law, Uppsala
University, Information for Seminar at Harvard University, Family Law and Social
Policy in Sweden: Welfare of Socialism? 2 (May 1988).

32 SWEDISH MINISTRY OF HEALTH & SOCIAL AFFAIRS, sipra note 31, at 1.

BId at2,3.

¥ 1d. at 6.

31Id. at 5.
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vide post-childbirth leave for the mother, as well as parenting
leave for either the mother or the father. Both parents can be
on leave for a limited period after the birth of a child, because
the scheme guarantees fathers ten “daddy” days after the birth
or adoption of a child.?® Parental leave also is provided to enable
parents to care for sick children, at the rate of sixty days per
year; a limited amount of this time can be used for child-related
absences, such as school consultations.3” Finally, either or both
parents are entitled to work part-time (defined as a six-hour day)
until their child is eight years old.38

As do most industrialized countries, Sweden assures income
maintenance in the event of unemployment or disability. In
addition, there is a strong income maintenance structure for
children in the circumstances either of divorce or extramarital
birth. It has long been Swedish policy to require men to support
their biological children, and there is a very high rate of ac-
knowledged paternity (ninety-nine percent).? Child support al-
lowances are available where necessary to replace or supple-
ment support in the event that the non-custodial parent is unable
or unwilling to pay adequate support.?® Under current policy,
the government assumes responsibility for obtaining support. If
support is insufficient, the government provides a supplemental
family allowance to ensure a minimally decent standard of
living.#!

Sweden also boasts an extensive child care system.* In the
most recent election, the victorious Social Democrats pledged

3% R. REIMER, WORK AND FAMILY LIFE IN SWEDEN 2 (Social Change in Sweden No.
34, Apr. 1986). On fathers’ use of leave time and general family role, see L. HAas,
FATHERS® PARTICIPATION IN PARENTAL LEAVE (Social Change in Sweden No. 37, Nov.
1987); Sandqvist, Swedish Fathers—On the Road to Equality (May 1988) (unpublished
manuscript) (on file with the author); Sandqvist, Swedish Family Policy and Attempt to
Change Paternal Roles, in REASSESSING FATHERHOOD (C. Lewis & M. O’Brien ed.
1987); Pleck, Fathers and Infant Care Leave, in INFANT CARE LEAVE (E. Zigler & M.
Frank ed., forthcoming Yale Univ. Press); Lamb & Levine, The Swedish Parental
Insurance Policy: An Experiment in Social Engineering, in FATHERHOOD AND FAMILY
PoLicy 39-51 (M.E. Lamb & A. Sagi ed. 1983).

¥ SweDISH MINISTRY OF HEALTH & SOCIAL AFFAIRS, supra note 31, at 5.

3 R. REIMER, supra note 36, at 3.

¥ Anders Agell, supra note 31, at 1.

4 SWEDISH MINISTRY OF HEALTH & SOCIAL AFFAIRS, supra note 31.

4 Interview with Karen Sandqvist, supra note 20.

4 See generally A. KAHN & S. KAMERMAN, supra note 17, at 18-50; SWEDISH INST.,
FAcT SHEETS ON SWEDEN, Child Care in Sweden (Apr. 1987).

There is no debate that the quality of care provided by this system is uniformly high.
Interviewees expressed disbelief that quality would be an issue (as it seems to be in the
United States). In the 1988 Swedish elections, there was discussion of a proposal by
the center/conservative parties to pay mothers (officially parents, but everyone spoke
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to achieve a universal system with a place for every child by
1991.% Financed primarily by general taxes, the system is ad-
ministered by municipal authorities according to central stan-
dards.* It provides day care in a variety of settings for children
between eighteen months and twelve years of age.** The system
is structured to provide care after the period of parental leave,
and therefore assumes that leave will be fully utilized.

Another distinctive component of Swedish work-family policy
is the tax system, which is universally viewed as having a critical
impact on family earning structures and patterns of labor market
participation. Swedish tax policy has shifted from a family based
system to an individually based system, in accord with the
philosophy that each adult should be self-sufficient rather than
dependent on others.*® Since each individual is taxed separately,
families benefit from more earners to a far greater degree than
under the prior system, which lumped together family earnings.
Under the old system, additional income, if viewed as “added”
to existing income, was taxed beginning at the highest marginal
rate applicable to the initial or primary wage earner. Under the
current, individual system, which taxes each earner separately,
a family may be better off with two moderate incomes than with

of the proposal as though it were targeted at mothers) to stay home to care for their
children. This was presented as an issue of choice, not as an issue of quality—there
was no claim that mothers give better care. Indeed, several people said that children
who were kept out of day care would probably be disadvantaged. Several reasons were
cited: because most children are enrolled in day care, those who remained at home with
their mothers would have few children in the neighborhood to play with; socialization
skills are learned better in day care; and studies show good quality care is beneficial,
Interview with Lars Gunnarsson, Assistant Professor, Department of Education and
Educational Research, Goteborg University (June 16, 1988) (on file with the author).

4 This proposal is connected to proposals to extend parental insurance to 18 months
at the 90% rate. In essence, then, this envisions parental care or individual arrangements
until a child is 18 months old, and then day care.

“ SWEDISH INST., supra note 42 at 1. Child care costs are shared among the state,
the local community, and the family. The family pays roughly 10% of child care costs,
but that can vary by municipality. Gustafsson & Stafford, Daycare Subsidies and Labor
Supply in Sweden 15, 17, 19 (Preliminary draft, 1988) (on file with the author).

4 Id. It is important to note the limitations on the services provided. Day care is
primarily preschool care. It is essentially unavailable before age two; it also is no longer
provided after ages 10 to 12. There is no widespread system of after school care for
latch-key children. There are some activities, but not a formal care program.

Another noteworthy feature of the Swedish structure is the minimum five-week
vacation period to which Swedes are entitled by law. This policy makes it possible for
a child with two parents to be covered for all, or most, of the summer school vacation
period by the parents’ vacation entitlement. Interview with Eva Falkenberg & Elisabet
Nasmen, Arbetslivcentrum (Center for Working Life) (June 8, 1988) (on file with the
author).

46 SWEDISH INST., FACT SHEETS ON SWEDEN, Taxes in Sweden 1 (Nov. 1987); R.
REIMER, supra note 36, at 1.
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an equivalent, single, high income. The consequence of this
system has been to encourage women to enter the labor market,
because families reap the full benefit of each additional income.*’
Sweden’s high rate of taxation further encourages women to
enter the labor market by making a second income a practical
necessity for many two-parent families.*

A final significant feature of Sweden’s work-family policy is
its treatment of single parents. Under the equality vision’s no-
tion that all people should be responsible for themselves, every
effort is made to ensure that single parents can function in the
labor market. Not only are single parents entitled to the same
benefits as other parents, but they also receive preferences for
child care and housing, are guaranteed an additional family
allowance, and qualify for special tax breaks.* These provisions
reflect the Swedish government’s commitment to providing all
children with adequate family support, without regard to family
form.>®

47 Ericsson, supra note 27, at 139; Liljestrom, supra note 17, at 39.

“8 Id. The high tax rates in Sweden are universally a cause for concern, complaining,
and discussion.

4 Although there is no tax deduction for children, there is a deduction for child
support. Anders Agell, supra note 31. Single parents also enjoy a tax reduction, as do
childless couples with a non-working spouse. SWEDISH MINISTRY OF HEALTH & SocIAL
AFFAIRS, supra note 31, at 7.

The support of single parents, and non-stigmatization of them and their children, also
intersects with sex education and birth control policies, as well as paternity/fatherhood
responsibility policies. Unacknowledged paternity is virtually unheard of, and boys and
men take as a given that they are at a minimum economically responsible to contribute
to the support of their children, regardless of whether the child is conceived within or
outside of marriage. Men are required to support their biological children, and if they
are unable to do so, the state will provide the necessary support and pursue the support
obligation on behalf of the mother. Interview with Karen Sandqvist, supra note 20;
interview with Soren Kindlund, supra note 30.

% Interview with Soren Kindlund, supra note 30. There is a sufficient level of eco-
nomic support, without stigma, which impacts on the independence and equality of
women. Id. For an overview of the support provided to single mothers and comparison
with the approach taken toward single mothers in the United States, see D.T. ELLwoOD,
VALUING THE UNITED STATES INCOME SUPPORT SYSTEM FOR LONE MOTHERS, PAPER
11, LoNE PARENTS: THE EcoNOoMIC CHALLENGE OF CHANGING FAMILY STRUCTURES
(Org. for Econ. Cooperation & Dev. 1987).

The consequences and desirability of family support regardless of family form under
the Swedish model has been criticized by one American commentator, who deplores
the decline of the patriarchal nuclear family. Poponoe, supra note 17, at 174, 181. On
the other hand, a leading Swedish sociologist who has examined the same data on family
patterns finds that Swedish policy has fostered principles of both autonomy and com-
munity (“separate but close™) in family structures and has strengthened “family circles”
of connection, including the family circle of the patriarchal nuclear family form. Inter-
view with Rita Liljestrom, Professor of Sociology, Department of Sociology, Goteborg
University (June 13, 1988) (on file with the author).
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3. Theory and Reality: The Consequences of Policy

Swedish work-family policy has had a tremendous impact. By
its own terms, it has dramatically changed family and work
patterns for both men and women. This is due, in part, to the
strength and consistency of the equality vision that underlies
Swedish policy, as well as to the policy’s integrated structure.
Each component of Swedish family policy is viewed as inter-
related; proposed changes in the system are analyzed in view
of their potential impact on the rest of the system.’!

The highly integrated nature of the Swedish system is not
without its drawbacks. It favors particular work-family patterns
while discouraging individual choice.’? For example, the lack of
child care for children under age two virtually requires parents
to take their alloted leaves, regardless of individual desires or
workplace needs. At the same time, the value placed on labor
market participation pressures all parents to work. Swedish
work-family policies operate through a public, government-con-
trolled and operated structure that regulates much of family life.
The advantages of this bureaucracy include assurances of equal-
ity and a significant measure of material support for all. The
disadvantages include the inequities created by applying single
standards in an unequal world and a stifling effect on the de-
velopment of alternative approaches.

Two especially remarkable substantive aspects of Swedish
policy are its efforts to reshape traditional gender roles and its
treatment of single parents. The government has deliberately
engaged in public education to stimulate the rethinking of gender
roles, particularly of male roles. While the shift in male roles is

s For example, extension of the parental leave system to permit 18 months leave at
the 90% wage replacement rate has been proposed as a means to lessen the pressure to
develop child care slots, particularly for very young children. Proposals for a universal
entitlement to a six-hour day are viewed in relation to the economic consequences to
the family. Interview with Ase Liddeck, Principal Administrative Officer, Swedish
Ministry of Labour (June 10, 1988) (on file with the author); interview with Jan Edling,
supra note 19; interview with Marianne Tejning, supra note 19.

52 For example, the long period of parental leave is connected to the unavailability of
public day care for children under the age of one and the scarcity of care for children
under age two. Other options are not prohibited; they are simply unavailable.

Sweden is also considering a policy of quotation for parental leave, whereby each
parent would be apportioned a non-transferable leave right, instead of permitting parents
to divide the leave among themselves as they wish. Arguably the measure would limit
choice. How one looks at the issue of choice, however, depends on where one stands.
For economic and socio-psychological reasons, the current system favors women’s
“choosing” to utilize more leave than men. Quotation might enhance “real” choice by
undercutting the impact of economic and socio-psychological factors.
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not solely the result of government policy, government policy
nevertheless has had a marked impact on public conscious-
ness.> Sweden’s support of single parents is also significant.
Supplemental family allowances, housing allowances, and prior-
ity in child care programs ensure single parents self-sufficiency
and a minimum standard of living.

Here again, however, it is also important to point out the
constraints on these policies. Despite significant efforts to reo-
rient gender roles, reality lags behind changed perceptions. And
while Swedish single parents, and particularly single mothers,
do not, as a group, suffer the severe economic deprivation
typical of American single parents, they nevertheless are sup-
ported within limits.’* Those limits seem designed to encourage
two-parent families by not making single-parent life too econom-
ically desirable. The limits also seem to be premised on the
assumption that two-parent families are critical to child devel-
opment, despite data indicating that socio-economic factors and
family stability, rather than the number of parents, correlates
most strongly with developmental consequences for children.>

More significant and more troubling than the mixed results of
particular policy choices, however, is the striking gap between
the equality vision and the actual position of women in Swedish
society. Swedish work-family policy has made it possible, even
essential, for women to enter the labor market, but it has not
significantly changed their position within the labor market. Pol-
icies that have significantly reduced work-family conflict by
making it easier to combine family and work have nevertheless
failed to achieve substantial gender equality in the workplace.

Though women participate in the labor market to virtually the
same extent as men,*¢ nearly half of the female work force works

5 There remains, however, a disjunction between reality and the image of equality,
particularly in the division of household work.

One other development that was noted in several interviews is the rise of “father’s
rights” groups, often formed to combat alleged gender bias in child custody proceedings.
Interestingly, one researcher found that contrary to the assertion that men are denied
child custody in most cases, men were awarded custody in 24% of all disputed custody
cases in Sweden in 1985. Mothers were awarded custody in 44% of the disputed custody
cases; the balance of cases led to joint custody or gave custody to foster parents. The
general principle guiding custody determinations is the “best interests of the child”
standard. Interview with Anneka Halen, Department of Sociology, Goteborg University
(June 14, 1988) (on file with the author).

3 The level of economic support permits single parents to achieve a moderate standard
of living, but one substantially below that of dual-parent married or cohabitating couples.
Interview with Soren Kindland, supra note 30.

35 Interview with Goran Lassbo, supra note 22.

% See supra note 27.
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only part-time. Of that half, a large proportion work three-
quarters of full-time.>” Job segregation by sex is even stronger
in Sweden than it is in the United States, both between and
within occupations.”® Women are concentrated in fewer jobs,
have penetrated male-dominated occupations to a lesser degree,
and rarely advance to the middle or upper levels of job hierar-
chies, even within female-dominated occupations.*® The picture
is somewhat better in the public sector than in the private sector,
but this is attributed, in part, to the dominance of “women’s
work” in that sector: much of what was formerly unpaid care-
giving work is now provided by the public sector.5°

Family benefit utilization patterns also remain characterized
by stark gender differentials. Women primarily utilize parental
leave, usually taking the full benefit to which they are entitled;
men, on the other hand, generally take their “daddy days” at
childbirth, but only about one-quarter take a month or two of
leave when the child is between five and nine months old.$!
Blue-collar women are the most likely group of women to take
the entire leave covered by parental insurance; their husbands

57 See supra note 28.

%8 Ericsson, supra note 27, at 140-41; Leijon, supra note 23, at 34-35; Liljestrom,
supra note 17, at 36-37; interview with Agneta Dreber, Swedish Ministry of Public
Administration (June 8, 1988) (sex segregation is one of the most critical remaining
problems of sex discrimination) (on file with the author); interview with Ase Liddeck,
supra note 51 (only four occupational groups have equal male-female level of 40%, out
of 52 groups; sex segregation is a major focus of the government’s five-year action plan
for equality policy); interview with Marianne Tejning, supra note 19 (9% of women
work in factories, compared with 38% of men; 60% of women are public sector em-
ployees). In certain sectors of the employment structure where women predominate,
the combination of sex segregation and the disproportionate use of the part-time work
option by women has caused a shift to a structure where only part-time work is available.
Interview with Gunnila Furst, Department of Sociology, Goteborg University (June 14,
1988) (on file with the author).

For American sex segregation patterns, see Dowd, The Metamorphosis of Compa-
rable Worth, 20 SurroLK U. L. Rev. 835 (1986).

% Ericsson, supra note 27, at 140-41; Leijon, supra note 23, at 34-35; Liljestrom,
supra note 17, at 36-37; interview with Agneta Dreber, Swedish Ministry of Public
Administration (June 8, 1988) (on file with the author); interview with Ase Liddeck,
supra note 51; interview with Marianne Tejning, supra note 19; interview with Gunnila
Furst, supra note 58. Indeed, many of the people interviewed remarked on this latter
factor—the lack of women at the top of power hierarchies, not only in the labor market,
but also in unions and in political parties.

There is great interest in the process and replication of gender stratification. The lack
of discussion of hierarchy or power structures may hamper progress toward equal status
for women in the labor market, as does the strong equality model. There is a great
willingness to ascribe to “choice” and consciousness what I would ascribe to discrimi-
nation, structure, and power.

% Ericsson, supra note 27, at 139.

¢ Interview with Eva Falkenberg & Elisabet Nasman, supra note 45; letter to author
from Karen Sandqvist, supra note 18.



1989] International Models 327

are the men least likely to do s0.92 One interviewee attributed
this phenomenon, at least in part, to the relative desirability of
leave as compared with the material conditions of work in many
women’s blue-collar jobs.®* Another attributed it to stronger
“traditional” sex roles and family attitudes among blue-collar
families.%* The only type of benefit that both sexes utilize on a
nearly equal basis, across class lines, is leave to take care of
sick children.

Several interviewees claimed that discrimination against
women had actually increased as a consequence of work-family
policies, although the term “discrimination” was rarely used.®
Employers apparently quite readily admit that they avoid hiring
women of childbearing age, or give preference to hiring men
over women, because women are more likely to take extended
parental leaves and request part-time work.%® Such employer
conduct is not viewed as sex discrimination, however, but rather
as employer resistance to gender-neutral family policies. The
motivation for the employers’ conduct is seen as related to
family, not to gender, even though the consequences dispropor-
tionately affect women. It was pointed out that women could
choose not to take parental leave and avoid these problems,
while men who choose to utilize family policy benefits could be
disadvantaged in the same manner as women.

The most ironic consequence of the equality model for
women, however, has been its effect on women’s consciousness
and the attention paid to the status of women. As one woman
put it, the consequence of providing comprehensive and gen-
erous work-family support has been to “cut off the head of the
revolution.”¢” The strength of the official embrace of the equality
principle and the perception that women have gotten everything
that they want (or certainly enough) has made it difficult to
critique policy from the perspective of women. Few challenge

2 Interview with Jan Edling, supra note 19; interview with Soren Kindlund, supra
note 30; interview with Edward Palmer, Head, Research and Analysis Division, National
Swedish Social Insurance Board (June 8, 1988) (on file with the author).

6 Interview with Gunnila Furst, Department of Sociology, Goteburg University (June
15, 1988) (on file with the author).

6 Interview with Margareta Buck-Wiklund, Department of Social Work, Goteburg
University (June 14, 1988) (on file with the author).

6 Interview with Eva Falkenberg & Elisabet Nasman, supra note 45; interview with
Gunnila Furst, supra note 58.

6 Interview with Eva Falkenberg & Elisabet Nasman, supra note 45.

¢ Interview with Mona Eliasson, Center for Women Scholars & Research on Women,
Ubppsala University (June 6, 1988) (on file with the author).
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or critique the equality model because such actions seem fraught
with the danger of losing precious ground. Thus, the equality
principle effectively limits improvements in the status of women
while simultaneously silencing women’s voices. To the extent
that women’s status is examined, analysis remains within the
equality framework. There is little debate of other models or
critique of the equality model itself.

In sum, Swedish work-family policy has engendered a com-
plex system that has yielded mixed results. Despite significant
progress toward the goal of equality, defined by Swedish policy
as equal work and family opportunities and responsibilities for
both sexes, significant obstacles remain. Most disappointing,
frustrating, and problematic of these obstacles is the fact that
women continue to occupy a disadvantaged status, despite the
implicit focus on women that lies at the heart of this gender-
neutral scheme.

B. France

1. The Vision of Work and Family: The Woman-Centered
Model

In sharp contrast to the Swedish equality vision, the French
vision of the work-family relationship is woman-focused and
woman-centered.® More implicit than explicit, the focus on
women was apparent in the way interviewees described and
discussed policy; they immediately focused on women as the
object of policy and used the language of choice to describe the
primary principle and goal of policy. The French vision supports
women in their roles as childbearers and mothers, and presumes
that they have a unique caregiving role. This presumption is

% The French vision of work and family is neither as coherent nor as self-recognized
or self-articulated as the Swedish vision. In other words, the French might not describe
or name their policy as woman-focused, or woman-centered. But a focus on women
nevertheless was an assumption that pervaded talk about French policy. Again, the use
of this term is not evaluative, but rather reflects the self-image of the French. See
discussion infra text accompanying note 118.

On French policy, see generally Michel, France, in WOMEN WORKERS IN FIFTEEN
COUNTRIES, supra note 2, at 112; Questieaux & Fournier, France, in FaMILY PoLicy,
supra note 2, at 129; INT’L REVIEW, supra note 2, at 34; Baudelot, Child Care in
France, in FAMILY & WORK, supra note 16, at 39-51; Thery, ‘The Interest of the Child’
and the Regulation of the Post-Divorce Family, 14 INT'L J. Soc. Law 341 (1986); M.
Davip, F. EuvrRarD & K. STARzEK, WORKING MOTHERS, (Documents du Centre
d’Etude des Revenus et des Couts, #75, 1985).
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grounded in the firmly entrenched view that the sexes are dif-
ferent.® The vision implicitly recognizes that the existing work-
place structure creates problems for women who wish to com-
bine work and family, and attempts to accommodate and support
women.

Choice is a primary value underlying the French vision and
is nearly as strongly expressed as the Swedish commitment to
equality. Choice, however, is limited to a range of generally
accepted gender roles. Women are presumed to be the primary
caregivers within the family who may choose to assume an
additional workplace role. Men are presumed to be breadwin-
ners and economic fathers. While legislation is usually drafted
in gender-neutral terms, neutrality is by no means characteristic
of the underlying vision of work and family.” Gender-neutral
terminology appears to be a concession to the equality principle
rather than a reflection of vigorous or enthusiastic support of
that principle.

Equality is a part of this vision only in a formal sense.”!
Equality is limited to the notion that women have a right to
operate in both the work and family spheres. Actual equality

% That the sexes are different was often expressed as a given and as a positive
attribute to be noticed and incorporated into policy. The French do not view differen-
tiation as discrimination. Interview with Catherine LaBrusse, Professor of Law, Uni-
versity of Paris (July 4, 1988) (on file with the author). At the same time, questions
regarding the role family policy should assign to men, or changes in men’s roles, were
met with disbelief, laughter, or a grimace of toleration. If these questions were responded
to at all, it was most often with the view that male roles were private matters beyond
the reach of public policy.

All of this raises complex issues of difference and dominance, themes which have
been explored by French feminists and within the French women’s movemement. See
generally FRENCH CONNECTIONS: VOICES FROM THE WOMEN’S MOVEMENT IN FRANCE
(Claire Duchen ed. & trans. 1987); NEw FreNcH FeminisMs (E. Marks & I. de Cour-
tivron ed. 1981); FRENCH FEMINIST THOUGHT: A READER (T. Moi ed. 1987).

7 For example, while the parental leave legislation is gender-neutral in its basic
provision of leave, it also requires that if the father requests leave, he must submit a
letter from the mother stating that she does not intend to exercise her entitlement to
leave. CENTRE DE DROIT DE LA FAMILLE, LE DROIT ET LES MERES DE FAMILLE 214
(1987). As one commentator noted, gender neutrality means helping women. Interview
with Martine Levy, Delegation of Women’s Affairs, French Ministry of Social Affairs
(July 11, 1988) (on file with the author).

7 The French equivalent of American federal employment discrimination law is the
Equality Act of 1983, known as the “Roudy law” after the minister who pressed for its
enactment. Michel, supra note 68, at 117-18. See also J. LOVENCLOSKI, WOMEN AND
EuropPEAN PoLrtics: CONTEMPORARY FEMINISM AND PuBLIC PoLicy 270-71 (1986).
As in Sweden, the law has been more a symbol than a source of active litigation.
Interview with Martine Levy, supra note 70. Also, as in Sweden, the law neither
originated with, nor has been strongly embraced by, unions. Interview with Mme. Hau-
Richard (July 4, 1988) (on file with the author). See supra note 19. The French work
force is approximately 15% unionized. J. ARDASH, FRANCE TobAy 99 (1987).
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between the sexes, and revisions of gender roles to promote
equality, are viewed as private matters that cannot, and should
not, be determined by the state. Thus, the reform of gender
roles is seen neither as a legitimate goal of policy nor as a
permissible state function.

The French vision is both paternalistic, in its protective as-
pects, and patriarchal, in its support of traditional gender roles
and power relations. The fundamental organization of work and
the family is not questioned. The vision does not reflect a sen-
sitivity to gender, or to power imbalances in gender relations.
Rather, it reflects a sensitivity to women in their existing gender-
determined roles that stems from a concern for the perpetuation
of families. The right of women to enter and remain in the labor
market is incidental to the primary objective of French policy:
encouraging women to bear and raise children.

The French system’s support of women is primarily viewed
as a means of accomplishing demographic goals.” Such objec-
tives date from the nineteenth century, when France adopted
family support policies to counter a falling birthrate and the
devastation to its population wrought by war. In the most fun-
damental sense, children are seen as essential to the perpetua-
tion of society, therefore justifying social responsibility and sup-
port.” Far secondary to this demographic concern is a social
welfare dynamic, whereby family policy is a means of ensuring
all children a minimal level of opportunity and support regard-
less of class.”

7 Interview with M. Le Grave, Director-General, French Ministry of Social Security
(June 28, 1988) (on file with the author); interview with Professor Catherine LaBrusse,
supra note 69. It is not surprising that French work-family policy is not viewed as a
system of policies at all, because the reason for its existence is not viewed as supporting
the interrelation between work and family. Rather, policies that ease the tension between
work and family are primarily seen as family policies or social welfare policies. Interview
with M. Le Grave, Director-General, French Ministry of Social Security (June 28, 1988)
(on file with the author); interview with Professor Catherine LaBrusse, supra note 69,

These policies have not been the focus of government policy toward women, which
has emphasized advancing women’s position in the labor market (but does not focus on
the work-family connection). Michel, supra note 68, at 117-21; interview with Martine
Levy, supra note 70; interview with Elaine Dutarte, Attorney (June 28, 1988) (on file
with the author).

7 This is not to denigrate the motives for French policy or to suggest that the sense
of social responsibility which so marks the French system is not genuine. It is simply
to note that this sense of social responsibility is inextricably intertwined with the
demographic perspective that also marks French policy. The acute sense of interdepen-
dency fostered by demographic concerns manifests itself both in the frank admission of
the economic and military population needs, as well as in an appreciation of the inter-
connectedness of the political and social community.

™ Questineaux & Fournier, supra note 68, at 135; INT'L REVIEW, supra note 2, at 31;
interview with Catherine LaBrusse, supra note 69.
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The primary focus of French policy has been economic, to
provide the means of support for large families.” Traditionally,
male breadwinners were provided with generous family allow-
ances so that their spouses could remain full-time housewives
and mothers.” The shift to gender-neutral entitiements and sup-
port of female labor market roles has emerged more recently as
part of a continued effort to encourage women to have children
and raise larger families.”” The family support system has been
reformed in recognition of the value many women place on their
work-related roles and to prevent labor market realities from
deterring childbearing.

Labor market needs, therefore, have not influenced the shape
of French work-family policy as they have in Sweden. To the
contrary, France has been plagued by high unemployment.”® As
a result, employee rights advocates have focused on unemploy-
ment issues and away from work-family issues.”” The labor
market dynamic has also lent support to proposals to pay wages
for caregiving work performed in the home as a means of re-
ducing the number of individuals seeking work in the traditional
paid labor market.® High unemployment and more general eco-
nomic malaise has posed a further problem for French work-
family policy by making it difficult to enact benefit increases.8!

2. Work-Family Policies: The Basic System

The French system is as comprehensive as the Swedish sys-
tem but remarkably different in several key respects. Like the
Swedish system, the French system includes liberal maternity
benefits, parental leave, and generous family allowances. The
elements of French policy that most distinguish it from Swedish
policy are its family allowance and child care systems.

75 G. Calot, The Demographic Situation in France (unpublished manuscript) (on file
with the author); Questieaux & Fournier, supra note 68, at 119; INT’L REVIEW, supra
note 2, at 30.

% Interview with M. Chenais, Institute for Demographic Research (June 29, 1988)
(on file with the author).

7Id.

7 Interview with M. Chenais, supra note 76.

7 Interview with Laure Batut, Force Quvriere (FO) (July 6, 1988) (on file with the
author); interview with Paul Cadot & Ann Marie Sevrier, Confederation Francaise
Democratique du Travail (CFDT) (July 19, 1988) (on file with the author).

& Id.

8t Id. The level of support originally was sufficient to support a family but has slipped
in relation to the cost of living since the immediate postwar era. Interview with M.
Chenais, supra note 76; interview with Professor Catherine LaBrusse, supra note 69.
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The French family allowance system provides a baseline of
economic support to all families and supplemental needs-based
support for those families who require it.% The allowances re-
flect the recognition that having and raising children inevitably
increases family expenses, while time away from work, due to
childbirth or childrearing, may reduce family income. Support
levels originally were designed to provide sufficient wage re-
placement so that women could stay home and raise children.
Although current allowances, now provided on a gender-neutral
basis, have not kept pace with inflation, they nevertheless re-
main considerable.?

This system of generous allowances is significantly limited by
its orientation to large families. While certain allowances are
provided regardless of family size, others are available only to
large families. Large families are defined as those with more
than two children. As one official of the agency responsible for
administering the allowance system noted, the third child is “le
petit prince” in the allowance system.® Roughly one in five
families falls within this definition, and approximately thirty-
eight percent of all children are members of such families. Over
fifty-four percent of the benefits paid out by the family allowance
system are paid to these families.?

For the vast majority of families, however, family allowances
are more limited. Their primary allowances are short-term ben-
efits related to childbirth. These allowances account for nearly
forty percent of the benefits paid out by the allowance system
and serve approximately one-quarter of all families.®¢ Most of

82 See generally INT’L REVIEW, supra note 2; Questieaux & Fournier, supra note 68.
The shortcoming of the general allowances, and to a lesser extent, of the needs-based
- allowances, is that they provide a uniform benefit for diverse families and treat the child
separate from the family unit. Interview with Gerard Calot, Director, Institute for
Demographic Research (June 29, 1988) (on file with the author).

8 Interview with Evelyne Sullerot, Sociologist (June 29, 1988) (on file with the
author). There is concern about the undermining of the value of the allowance due to
inflation, and there is a correlated rise in suggestions that more of the allowances be
shifted to a needs basis. Interview with Professor Catherine La Brusse, supra note 69.

Sometimes, debate over the particular structure or distribution of benefits also was
characterized as concern for the appropriate balance between individual responsibility
and social support, but within a framework where significant social support is viewed
as a given. Id.; interview with Jacques Commaille, director, Centre de Recherche
Interdisciplinaire de Vaucresson (CRIV) (July 19, 1988) (on file with the author).

# Interview with Phillipe Steck, Caisse Nationale des Allocations Familiales (CNAF)
(June 6, 1988) (on file with the author).

8 1d.

# Id. These allowances constitute 38% of all expenditures, serve 26% of families, and
27% of children. There is some overlap in the families served by these allowances and
the families served by large family allowances, because a large family could also be
entitled to this type of allowance, which is oriented to children under age three. Id.
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these benefits are essentially maternity allowances paid only to
women. For each child, mothers are entitled to an allowance
from the fourth month of pregnancy until the third month after
childbirth, regardless of whether the mother is employed.®” This
allowance may be continued on a needs basis for a maximum
of thirty-two months.?® Mothers may use these allowances as
they wish. These benefits need not be allotted to health care,
since virtually all medical expenses connected with pregnancy
and childbirth are covered by national health insurance.®®

The French system also provides all families with an allow-
ance for children from birth until age two or three.*® This allow-
ance is provided regardless of whether one or both parents are
employed. The allowance is designed to partially defray the cost
of out-of-home or in-home care for infants and young children.

Time benefits provided under French policy include manda-
tory maternity leave and optional parental leave.®> Maternity
leave, which must be taken because employers are subject to a
penalty if a pregnant woman works during the leave period,
provides for a sixteen-week, job-protected leave (six weeks be-
fore and ten weeks after childbirth).” Parental leave, which may
be taken for up to two years, guarantees job-protected, unpaid
leave for the father or mother. However, the coverage of this
benefit is limited. In order to qualify for leave, an employee
must work for a business with more than one hundred employ-
ees and have been employed for a period of at least twelve
months prior to the birth or adoption of a child.* The French
system does not provide for sick child leave.%

8 Id. (Allocation de jeunes enfants).

8 Id.

% Interview with Evelyne Sullerot, supra note 83.

% Interview with Phillippe Steck, supra note 85 (allocation de gardes de I'enfant).
This is provided regardless of need until the child is age two, and will continue on a
needs basis until age three. It is no longer necessary after that age because of the
availability of créche or école maternelle, see infra text accompanying notes 98-102.

! Interview with Evelyne Sullerot, supra note 83.

% Another time benefit is vacation time, which as in Sweden is quite extensive,
averaging five weeks. Interview with Olga Baudelot, National Institute of Pedagogical
Research (INRP) (July 5, 1988) (on file with the author).

9 Michel, supra note 68, at 119; INT’L. REVIEW, supra note 2, at 34.

% CENTER DE DROIT DE LA FAMILLE, supra note 70, at 212-16; Michel, supra note
68, at 120. Unpaid postnatal leave can be taken for up to one year, but it is unpaid and
is not job-protected. Michel, supra note 68, at 119; CENTER DE DROIT DE LA FAMILLE,
supra note 70, at 211.

% To the extent that it is provided, sick child leave is unilaterally provided or provided
pursuant to a collective bargaining agreement. Interview with Evelyne Sullerot, supra
note 83.
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The French child care and preschool education system is
characterized by its nearly universal availability, regardless of
whether the parent or parents are in the paid work force. The
availability of and access to care regardless of participation in
the paid work force are characteristics that distinguish the
French system from that of Sweden and most other countries.?
This structure reflects the child care system’s evolution as part
of the educational system. Although originally designed to aid
the children of working-class families, the child care system has
become essential to middle-class working parents.®’

The child care system is divided into two basic components:
day care for children under age two or three (créche), and
preschool for children over age two or three until they enter
school at age seven (école maternelle).”® Créche is administered
by municipalities. It is largely locally funded, although parents
are charged some fees to defray costs. To the extent day care
shortages exist under the French system, they exist in créche
care, which is expensive and subject to local politics. Because
of the shortage of available spaces, enrollment is often limited
to the children of working mothers.®

Ecole maternelle, on the other hand, which dates from the
late nineteenth century, is virtually universally available. It is
centrally funded and administered, and provided free of
charge.!® Nearly all children over the age of four are enrolled
on a full- or part-time basis.!®! Some municipalities also provide
supplemental care during lunchtime and after school.!?

% WOoRK & FAMILY IN THE U.S., supra note 2, at 123-24; see generally COMPARATIVE
PoLicy, supra note 2, at 21.

97 Interview with Olga Baudelot, supra note 92. See also Baudelot, supra note 68.
There is a long tradition of child rearing outside the home in all classes of French
society. At the same time, a nineteenth century movement toward “normalizing” work-
ing class families encouraged mothers to care for their children, as opposed to sending
them to the country, and provided some schooling for working class children. Thus, the
system originated as a paternalistic policy to discipline and control the children of the
poor. Interview with Olga Baudelot, supra note 92.

% Id.

% Id.

10 1d.

101 14, A full day totals eight hours, with six hours of day care and a two-hour break
in the middle of the day.

12 An interesting feature of école maternelle is that during the week no care is
provided on Wednesday, although care is provided on Saturday morning. The reason
for this pattern is that one day, the “church day,” was tradmonally set aside for rellglous
training. Private arrangements are made for that day, or, in many offices, there is a
general absence of women workers on Wednesday. Id.
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In France, as in Sweden, single parents are eligible for benefits
in addition to the benefits available to all families.!®* Special
benefits for single parents are a relatively recent addition to the
French system and are limited primarily to additional allowances
from the family allowance system. Less than ten percent of all
family allowance benefits fall into this category of allowances.!%
These allowances enable single parents to remain home to care
for young children. The system also provides an allowance de-
signed to provide short-term aid to recently divorced single
parents before their expected entry or reentry into the labor
market.

Considering the important role played by the tax system in
Swedish family policy, it is worthwhile to compare how the
French treat families under their tax system. As a matter of
policy, however, the tax structure is not viewed as a component
of the family support structure. The French tax system counts
each member of the family under a unit system: each parent is
one unit; each child is one-half of an adult unit. The total number
of units is calculated and then used to divide and deduct tax
liability. !5 Under this system, the wages of working parents are
added to a collective pot of family income. As a result, the rate
at which a family’s income is taxed may increase with gains in
net income. No incentive to labor market participation exists
comparable to that of the individually-based Swedish tax
system.

3. The Consequences of Policy

Viewed from the perspective of its primary demographic goal,
the French system has been only moderately successful. The

103 Interview with Phillippe Steck, supra note 84 (allocation pour parent isole). The
allowance is 4000 francs per month, intended to be at the level of the minimum wage
salary. The availability of this allowance was noted to have some perverse effects. The
availability of this source of income, particularly in the context of high unemployment,
pushes women to discourage fathers from acknowledging their children, since the al-
lowance is not paid if the child is acknowledged. Interview with Evelyne Sullerot, supra
note 83. See generally J.C. RAY, LONE PARENTS: THE EcONoMIC CHALLENGE OF
CHANGING FAMILY STRUCTURE, FEMALE API BENEFICIARIES AND EMPLOYMENT (Org.
for Econ. Cooperation & Dev. 1987). As in Sweden, family form is usually not a
determinant of benefits per se.

104 Interview with Phillippe Steck, supra note 84. The precise figure is that these
special benefits for single parents constitute seven percent of ail allowances. In 1984,
the family allowance system took on the task of collection of child support against the
non-custodial parent, usually the father. Id.

105 Interview with Gerard Calot, supra note 82.
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declining birthrate has stabilized at 1.9-2.0 children per
woman.!% This may be due, in part, to the system’s preoccu-
pation with “le petit prince,” the third child. Several interview-
ees pointed out that it is the first child that most dramatically
affects the family, particularly because of the drastic impact this
child commonly has on the mother’s life. To the extent that this
impact is viewed or experienced as a burden, women are dis-
couraged from bearing more children. Indeed, the large family
size favored by the family allowance system corresponds to a
dramatic reduction in women’s labor market participation rates.
While women with fewer than three children remain in the labor
market to a significant degree, there is a marked drop in partic-
ipation for women with three or more children.!%?

The allowance system also presumes that the determination
to have children and the decision to join the labor force are
primarily economically motivated.!%® It presumes that families
will only have children if they can afford them. Nevertheless,
the most generous allowances are reserved for large families.
Thus, the system does little to provide the vast majority of
families with the very economic support it presumes is neces-
sary. At the same time, the system overlooks other motivating
factors, for work and for family, by relying on economic
explanations.

Viewed from the perspective of women’s status, the French
pattern is somewhat different from the Swedish pattern. Most
significantly, family roles and responsibilities have been left
virtually untouched by French policies. There has been no reex-
amination of men’s roles comparable to that which has occurred
in Sweden. In the labor market, however, the position of French
women is remarkably similar to the position of Swedish women.
Women are paid less, on the whole, than men, are concentrated
in a small number of occupations, and are at the bottom of the
occupational and managerial hierarchies.!® This pattern is es-
pecially intriguing given the significant differences in the pat-
terns of labor market participation by Swedish and French
women. While French women are less likely to participate in
the labor force than Swedish women, most French women who

1% Interview with M. Chenais, supra note 76. See also Calot, supra note 75,

197 Interview with M. Chenais, supra note 76.

13 Interview with Mme. Michaud, director, CNDIF (Center for Information on Wom-
en’s Rights) (July 4, 1988) (on file with the author).

19 Michel, supra note 68, at 114.
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are employed work full-time.!!® France has not experienced the
same movement toward a predominantly part-time female labor
force that has occurred in Sweden.

As has the Swedish system, the French system of work-family
policies has had enormous impact on the experience of work
and family, providing essential support to women and families.
The long-time existence of work-family policies means that the
system is viewed as a given and that benefits are largely politi-
cally sacrosanct. At the same time, the very consensus sur-
rounding the system has discouraged the reexamination or anal-
ysis of the vision that informed its creation. The extraordinary
features of French policy, such as the availability of significant
economic supports and child care without requiring labor market
participation, are accidental from the perspective of current
work-family needs, although no less valuable for their origin in
demographic purposes. Nevertheless, the origin of French pol-
icy imposes a significant constraint on the system’s underlying
vision and structure. The French system reflects a patriarchal,
paternalistic vision, despite the more recent addition of gender-
" neutral terminology. The narrowness of this vision defines and
constrains the reach of French policy to traditional gender roles.

ITI. IMPLICATIONS FOR AMERICAN PoOLICY

A. Models for Change

The implications of Swedish and French work-family policies
for American policy are complex and paradoxical. The positive
aspects of Swedish and French work-family policy are easy to
identify. The sheer volume of benefits provided by both coun-
tries is impressive, whether compared with the virtual dearth of
benefits in the United States or with the benefit levels of other
countries with work-family policies. Both Sweden and France
provide substantial support for some of the most essential work-
family connections. Pregnancy and childbirth are supported with
health care, maternity leave, and job protection. The initial
phase of parenting, whether of a biological or adopted child, is
supported with parental leave. Ongoing parental and family sol-
idarity is supported with nearly universal, high quality child

1o 14, at 116; interview with Evelyne Sullerot, supra note 83.
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care; care giving and vacation leave; and tax and family allow-
ance benefits. Benefit recipients are not stigmatized in either
country, because both systems provide support for all families.
Thus, each country’s work-family policy gives all families a
vested interest in the system, rather than dividing families by
economic need.

The range of means by which support is provided is signifi-
cant. Cash benefits are the most common means, providing
direct economic assistance to defray family-related expenses or
to replace income lost due to removal or absence from the paid
work force for family-related reasons. In addition, Sweden has
used its tax system to supplement direct cash benefits with
indirect benefits designed to encourage family members to main-
tain their labor market participation. Time benefits, primarily in
the form of various types of employment leave that are either
necessary (such as maternity leave or sick child leave) or desir-
able (such as parental leave and vacation leave) are a less com-
mon but equally important form of family support. Both coun-
tries have provided structural support for families by developing
extensive child care systems. The French system is particularly
intriguing because of its linkage to the educational structure—
access is not dependent on work force participation. Finally,
Sweden’s public education program to change the conception
of men’s roles demonstrates the critical role government can
play in the social construction and consciousness of work and
family.

While both countries employ diverse means of implementa-
tion, their policies are characterized by a high degree of inte-
gration. Though the structure of each country’s policy has
evolved over time, proposed reforms and additions are analyzed
in relation to the system as a whole. Adjustment or change of
one part of the structure is often accompanied by other reforms.
This approach encourages policymakers to transcend concep-
tual as well as bureaucratic divisions.

The substance of both policies recognizes the necessity for
some structural change in the work-family relationship. Affir-
mative policy-making has added benefits to the workplace struc-
ture that lessen the conflict between work and family demands
and support the essential functions of family. Each system
reaches beyond short-term crisis management to encompass
long-term social welfare goals. While neither country’s policies
have entailed a fundamental restructuring of the workplace, they
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have meant acceptance of the need for family support structures
to supplement the basic workplace structure.!!! Notably absent
from this affirmative structural change is an anti-discrimination
dynamic. Policy has not been oriented toward the corrective
removal of discriminatory barriers but rather has relied upon
affirmative action to refashion the existing structure.

Finally, both Swedish and French policy are imbued with an
underlying ethic of social welfare and social policy considerably
different from the American perspective. Both countries accept
an expansive concept of the welfare state and provide a level
of social welfare services that far exceeds American social pro-
grams.!!? Within the context of this strong social welfare ethic,
the Swedish and French view the care of children as a societal
responsibility. The social valuing of children, and the high prior-
ity placed on children, are very strong undercurrents of policy.
It is not that Americans care less about children than the French
or Swedes; Americans simply tend to see care in individual and
voluntary terms.

B. The Vision of Work and Family

Perhaps the most critical lesson American policymakers can
learn from the experiences of Sweden and France is the impor-
tant role the vision of work and family plays in the development
of policy. The vision defines the dialogue and sets the framework
of policy.! If the vision is limited, then so are the policies that
derive from it. Moreover, once chosen, the vision seems difficult
to change. Work-family images reflect very fundamental moral,
political, and social values. A vision around which a consensus
has built holds great power and is relatively unyielding.

The vision of work and family that underlies Swedish and
French policy focuses almost exclusively on women. This pri-
mary gender axis is explicit in France’s woman-focused policy;
it is implicit in Sweden’s gender-neutral policy. Both visions are
structured around women’s roles, women’s responsibility for
family, and the relationship between women’s primary familial

M See infra Part III(C).

12 The wealth of benefits and the government’s significant role fits within a conception
of welfare policy far different from the American conception. This concept is so different
that to use the term “welfare” to describe it conjures up a mistaken image, based on
American views of stigmatizing, often inadequate, economic support.

13 See supra text accompanying note 1.
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roles and work. Men’s roles are either hidden or seen only in
relation to women’s roles.

The singularity of the focus on women not only leaves men
out, it also excludes other important considerations from policy,
particularly considerations of race and class. Women and fam-
ilies are essentially viewed as undifferentiated categories. The
impact of class variables, both in terms of the demands and
structure of work environments and the difference in economic
support, is largely ignored except at the edge of poverty. Only
in extreme economic circumstances are different needs taken
into account, and then only in a purely economic fashion.

This absence of attention to class inequities is a particularly
surprising aspect of Swedish policy. It exists alongside a tradi-
tion of class equality that seems to more deeply conceal the
inequities that remain. The Swedish day care system is an ex-
ample of this phenomenon. The system’s structure is designed
to integrate children of all classes and provide them with the
same opportunity for quality care and education. Nevertheless,
that very structure, in its location and daily operation, is geared
to professional, middle-class workers.!" The lack of express
attention to the particular needs of different classes, which
seems tied to the implicit orientation of the equality vision to
gender concerns, therefore helps to explain why the Swedish
vision of work and family is limited to an unconscious reflection
of middle- and upper-class needs. Racial and ethnic difference
is even more suppressed, and, in France, the suppression seems
to be a defensive reaction to the rise of right-wing reactionary
movements.

Work-family issues are not simply gender issues. The strong
pull of gender and the consequences of a gender-based vision
of work-family policy are vividly demonstrated by the Swedish
and French examples. But even if judged only on the basis of
gender, or more particularly, on the basis of women’s status,
both visions fall short. This reflects the limitations of a singular
principle to encompass the complexity of women’s roles and
social status. But it also reflects the simple truth that neither
vision is one for or by women. Neither the genesis nor the goal
of either policy is the support or empowerment of women to

14 Interview with Eva Falkenberg & Elisabet Nasman, supra note 45; interview with
Jan Edling, supra note 19.
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permit them a range of life choices.!’> The failure of either the
equality vision or the woman-centered vision to materially ad-
vance women’s place beyond a basic standard of support sug-
gests that both of these principles or visions must be carefully
scrutinized, that neither of them is sufficient, and that the un-
critical combination of the two will not provide the essential
perspective.!16

15 Tt also suggests both a fear of “real” choice as well as a fear of the implications of
the changes in the work-family relationship. The fear is that women will not choose
relationships or family in the absence of economic need, that women will not choose
men, or family, in the absence of dependency.

Nowhere is this more evident than in the treatment of single parents, who are
disproportionately women. Though both systems support single women to a far greater
extent than is currently imaginable under American policy, there is always a clear
limitation on this support. See supra text accompanying notes 54-55 and 104-105.

The limitation signals a qualification of governmental support of women’s indepen-
dence and a willingness to sacrifice the quality of life of children in order to uphold
preferences for the traditional nuclear family. This suggests that one important measure
of the treatment of women and children under proposed work-family policies is the
degree to which policy supports single parents.

In other words, if a single standard or vision of family were essential to policy-
making, the single parent family should be the model, since it is the most vulnerable
family form under the existing system. At worst, other families might get some exfra,
additional benefits. See generally S. KAMERMAN & A. KAHN, MOTHERS ALONE: STRAT-
EGIES FOR A TIME OF CHANGE (1988).

16 European feminists offer some intriguing rethinking of policy perspectives that
suggest a woman-generated, woman-focused sense of policy that can transcend a sin-
gular gender focus. See, e.g., interview with Tove Stang Dahl, supra note 25 (the sphere
of care and family should be viewed as primary, and the labor market sphere as
secondary, as the basic orientation of policy; the socialist (and capitalist) focus on the
labor market must be turned around); Dahl, Taking Women as a Starting Point: Building
Women’s Law 14 INT’L J. Soc. Law 239, 244 (1986) (freedom as underlying value of
women'’s law); T.S. DAHL, WOMEN’s LAW: AN INTRODUCTION TO FEMINIST JURISPRU-
DENCE (R.L. Craig trans. 1987); interview with Kirsten Ketscher, Professor of Law,
University of Copenhagen (June 20, 1988) (structure law and policy to widen and support
a range of choices, to support women’s choices rather than reinforcing a singular male-
structured standard) (on file with the author); Ketscher, Strategies in Women’s Law, in
FEMINIST PERSPECTIVES ON LAWw 19, 21-22 (1986); interview with Rita Liljestrom, supra
note ‘50 (importance of moving away from a single standard by recognizing difference
and asymmetry, as well as supporting shift from patriarchal family structures); interview
with Gunnilla Steen, Consultant, Kontura Personnel (June 9, 1988) (use women’s cul-
tural difference in a cross-cultural approach, as an alternative means of problem-solving
essential to business) (on file with the author); interview with Christine Delphy, Soci-
ologist (July 23, 1988) (importance of examining how existing social and fiscal policy
reinforces traditional family and gender structures; to achieve real choice, the actual
freedom of structuring family and work, must implement connected, interrelated policies
in both the labor market and the family that strengthen and value women’s position and
freedom of choice-making) (on file with the author); C. DELPHY, CLOSE TO HOME: A
MATERIALIST ANALYSIS OF WOMEN’s OPPRESSION (D. Leonard trans. & ed. 1984);
interview with Diana Leonard, Professor, University of London (July 30, 1988) (im-
portance of examining the operation of family as an economic system and the impact
of that economic system, as well as the market, on women’s “choices”) (on file with
the author); Delphy & Leonard, Class Analysis, Gender Analysis, and the Family, in
GENDER AND STRATIFICATION (R. Crompton & M. Mahn ed. 1986); interview with
Selma Sevenhuijen, Department of Political Theory and History, University of Amster-
dam, (July 7 & 8, 1988) (instead of the language of equality and rights, we need to talk
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The Swedish equality vision, although explicitly gender neu-
tral, implicitly adopts a predominantly masculine standard of
the work-family relationship. Equality means ensuring that
women have an equal opportunity to work according to the
existing (male) standard. Some time benefits are provided to
take care of the obvious conflicts between family responsibilities
and the workplace, and child care facilities are provided for
replacement care giving. Secondarily, the standard itself has
been somewhat modified to encourage reallocation of family
responsibilities and to extend the equality principle from the
work-family interface to the pure family realm.

This has moved women toward a rough equality of work and
family responsibilities, but not to equality of status, opportuni-
ties, or the quality of responsibilities. More men take a more
active role in child care and housework, but women still bear a
heavier and different share of responsibilities in the family
sphere. Although women have greatly increased their work
force participation, job segregation persists, low-status part-time
work is the norm, and the advancement of women to the middle
or upper levels of job hierarchies is rare.

Arguably, the Swedish equality vision has had the effect of
resolidifying unequal roles, responsibilities, and opportunities
by superimposing an ideology and legal structure of equality
upon a gendered, stratified, hierarchical work-family relation-
ship. Swedish work-family policies and the equality vision op-
erate in a context in which work and family were formerly tied
to an explicit sexual division of labor, with women at home and
men at work. The adoption of a different vision and the con-
struction of different social roles have been externally gener-
ated, paternalistic overlays on this context.

The Swedish experience vividly demonstrates the limitations
of the equality principle, which have been the focus of feminist
analysis and critique.!’”” As many feminists have pointed out,

about needs, welfare, responsibility) (on file with the author); Sevenhuijsen, Fatherhood
and the Political Theory of Rights: Theoretical Perspectives of Feminism, 14 INT'L J.
Soc. Law 329, 336-39 (1986) (the dangers of constructing a legal strategy based on
difference, and the importance of dealing with issues of power); interview with Carol
Smart, Sociology Department, University of Warwick (July 28, 1988) (the power of
legal analysis and legal discourse, but also the limits of the role of law) (on file with the
author); C. SMART, THE TiEs THAT BIND: LAwW, MARRIAGE AND THE REPRODUCTION
OF PATRIARCHAL RELATIONS (1984).

17 See, e.g., Dowd, supra note 4, at 137-57; Scales, The Emergence of Feminist
Jurisprudence: An Essay, 95 YALE L.J. 1373 (1986); Littleton, Reconstructing Sexual
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when equality is defined in terms of existing work-family rela-
tionships and structures, a male-oriented standard is assumed.
Unless the standard is questioned or changed, then at best it
redistributes who does what but does not change how things
are done. Furthermore, the equality principle fails to acknowl-
edge the context within which equality is to be achieved. The
inequality of the historical and social context and the contours
of the existing structure are obscured by the focus on ensuring
equal opportunity to enter the workplace structure. Unless that
opportunity is defined and related to its context, it may be
largely formalistic and symbolic.

Application of the equality principle, then, may simply repli-
cate the existing structure with few variations. The Swedish
experience also suggests that the effect of the equality vision
may be to silence demands for essential restructuring of the
work-family relationship. Ironically, this silencing effect springs
from the “success” of the equality principle and the strength of
the official embrace of the equality vision.

The French alternative, an explicitly woman-centered vision,
suggests a perspective that keeps women clearly in view and
realistically confronts women’s status. Women are perceived as
special and different, with unique needs, tied not only to their
role as childbearers, but also to their role as primary caregivers.
Recognition of women’s differences is essential to this view.
Accepting differences as a given, policies are designed so that
women can both have children and work. Implicitly, this ap-
proach recognizes the problems created by the workplace struc-
ture for women who wish to combine work and family.

The French woman-centered vision, like the Swedish equality
vision, is not woman-generated. More important, the vision of
women at the center is an illusion, unless it is the image of
women at the center of a culturally defined gender cage. The
image of women in this vision is firmly fixed in traditional gender
roles. Consequently, women’s roles as mothers are reinforced
and work-family issues are viewed as solely women’s issues. It
sees men’s family role as relatively unchanging: men are unin-
volved and act essentially as economic fathers. The focus on
women reflects a sensitivity to women in their existing gender

Equality, 75 CaLIF. L. Rev. 1279 (1987); Fineman, Implementing Equality: Ideology,
Contradiction and Social Change 1983 Wis. L. REv. 789; Finley, supra note 7.
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roles stemming from a concern for the perpetuation of families.
The sensitivity to constraints on women is engendered by ne-
cessity, not by empathy or a desire to empower.

The vision’s focus on women is seductive, because it deals
with women as they currently live and provides essential sup-
port for a valued aspect of women’s lives. The general notion
of a woman-centered vision attracts both traditionalists and fem-
inists. This strange alliance is not new.!"® The common ground
is found in shared values and beliefs: the significance of family
and care, a distrust of the intrusive power of the state, and a
strong belief in the importance of the protection of personal
privacy. This common ground, however, is bounded by marked
differences in goals. The traditionalists see the patriarchal nu-
clear family as an essential social structure. The woman-cen-
tered focus comports with their view of women’s “natural” role.
Feminists, on the other hand, view a woman-centered focus as
a claim for the value of women’s vision and choices, and a
means to empower women to make their own life choices. The
origin of French policies and the character of the existing power
structure indicate that the traditionalist view underlies the
woman-centered vision of official work-family policy.

The vision of work and family, as the experience of these two
countries demonstrates, powerfully affects the shape of legis-
lation and benefit structures. More important, it affects the abil-
ity to see the interrelation of work and family and to imagine a
different relationship. The pull of the gender focus, and even
more so, the pull of the focus on women, is evident. These
focuses tend to result in strongly gender defined work and family
roles and the view that the balancing of work and family is
predominantly a woman’s responsibility. Although it is easy to
think of work-family issues only in terms of familiar categories,
the inability to look beyond gender to recognize the extent of
the conflict between work and family and adopt broadly defined
policy goals has serious consequences.

C. Structural Change

Another consequence of the limited visions underlying Swed-
ish and French policy is the lack of fundamental change in

18 The same alliance has occurred in the pornography area. See generally Brest &
Vandenberg, Politics, Feminism and the Constitution: The Anti-Pornography Movement
in Minneapolis, 39 StTaN. L. Rev. 607 (1987).
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workplace structures. This is not to deny the structural impact
of these countries’ policies, but rather to point out that the
policies have essentially added to the existing structure rather
than challenging its premises or basic organization. This is evi-
dent in the nature of the benefits provided by the Swedish and
French policies. The benefits primarily are cash benefits or
short-term time benefits designed to ameliorate only the most
glaring conflicts between family responsibilities and the existing
workplace structure. The policies’ primary impact on the work-
place, therefore, has been the requirement that employers con-
tribute to benefits through direct or indirect taxation. The most
significant structural change, the creation of the child care struc-
ture, has occurred outside the workplace. The sole structural
change within the workplace has been the addition of leave
policies, which require employers to provide short-term leave
to employees for childbirth and initial parenting. To the extent
that employers have adjusted to this mandated structural
change, they have done so either exclusively, or primarily, for
women. Men exercise their entitlement to parental leave at the
peril of job advancement. For women, the entitlement is ac-
cepted, but at the price of reinforcing the pattern of job
segregation.

The only policy choice made by either country that has
brought about more drastic structural change is the Swedish
provision that entitles parents to work part-time (with compa-
rable reduction in pay and benefits) until their children reach
school age. This measure would represent a radical change in
workplace structure if it meant that employee work life patterns
became more flexible (and if other economic factors did not
constrain who could exercise the right). However, this entitle-
ment appears to have reinforced gendered job structures: part-
time work has become the norm only in female-dominated
occupations.

The lack of structural change can be attributed to the under-
lying assumptions of the policy structure: that the structure of
work is essentially sound and that the current relationship be-
tween work and the family—fundamentally a relationship of
separation, not of connection or interrelation—also is sound.
The work ethic and its particular structural manifestations in
work life patterns are not questioned.

Families must continue to adjust to work; the workplace has
not been restructured to accommodate family. Just as strong as
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the principle of separation of work and family is the principle
that work takes priority over family. This does not mean that
family is not valued; to the contrary, family and children are
strongly valued in both of these countries. Moreover, the social
responsibility for children is a very strong moral and social
commitment in both countries. These values do not, however,
displace workplace demands.

Arguably, more change has occurred on the family side than
on the work side of the work-family relationship. Particularly in
Sweden, where the equality vision has led to the redefinition of
male roles, there has been significant change in the definition
and experience of fatherhood. In addition, the marital relation-
ship and the distribution of unpaid household work have under-
gone less dramatic change. These changes are essentially, how-
ever, a redistribution of an increased paid and unpaid work
burden piled atop an unchanging need for caregiving.

The lack of structural change perpetuates inequities in the
existing system. Acceptance of the basic structure assumes that
those inequities are resolvable flaws, rather than fundamental
structural problems. This approach turns a blind eye to historical
context and avoids the inescapable moral choices embedded in
criticizing the existing structure and creating a new one.

D. Context and Power

The limitations of the visions and of the scope of policy in
these two countries illustrate the power of context and the
importance of the context of power. The historical context that
generated these policies strongly influenced the content of the
vision and the impact of policies. Those who controlled the
making of policy created a vision tied to their own goals.

The genesis of these gender-focused policies was neither
woman-generated nor woman-controlled. The catalysts of pol-
icy-making had little to do with the interrelation of work and
family, and less to do with women or children. Women were a
means to an end: in Sweden, to fulfilling labor market needs; in
France, to fulfilling population needs.

The emerging American concern with family policy is most
often tied to labor market needs. Many argue that a work-family
policy is a necessity given the labor market demographics of
the next several decades. Those demographics indicate that
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women and minorities will be the primary labor pools from
which to expand the work force. This labor market pull is often
paired with the push of family economics, which requires that
most parents be working parents.

If economic and demographic factors are indeed the catalysts
for the development of American work-family policy, then our
vision of work-family policy is extraordinarily important. The
political and historical context has powerfully affected the shape
of policy in Sweden and France. This suggests the danger of a
circumscription of vision if the policy debate is not freed from
its origins. If the need for women in the labor market is the
motivating force for policy, then how we envision women’s
roles, and more generally, gender roles, is critical. It is equally
important to resist limiting the focus of policy to women or to
gender concerns to ensure the vision’s sensitivity to vital issues
of race and class. If the vision of work and family is solely a
woman-centered or gender-centered vision, then it may be im-
plicitly a racist vision. The demographic pattern indicates that
additional workers can be drawn from both the female and
minority labor pools. If work and family policies focus solely
on pulling more women into the workplace, then this seemingly
neutral policy may perpetuate patterns of underemployment and
unemployment of minorities. In particular, such a policy em-
phasis is likely to exacerbate the deteriorating economic position
of black men. Racial equality should not be sacrificed for the
sake of gender-sensitive or gender-progressive policies. The
combination of the perspectives of gender and race in the en-
visioning of work-family policy also points to the necessary
inclusion of a class perspective.

It is critical that we understand the structure and inequities
with which we start, as well as the vision of where we hope to
go. Understanding and recognizing the assumptions underlying
the existing structure is essential. Recognizing irnequality may
be as important as setting equality as the goal.

It is also necessary to confront the importance of power, and
of who defines the vision of policy. While the motivation for
examining work-family issues may be limited, it need not limit
the ultimate scope of policy. Both the goals of policy and the
means employed to achieve these goals can empower individuals
and families. It is possible to envision a broad, interconnected
set of policies, incorporating principles of diversity, equity, and
choice, and assuring meaningful support of families, to be
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achieved by means that promote individual freedom and the
value of community. That vision requires a voice, and that voice
requires the power to be heard.

IV. CoNcLUSION

American work-family policy is in a critical early stage when
the parameters of debate are still fluid and capable of expansion.
As the dialogue wears on, however, it will tend to frame our
vision of what the relationship between work and family should
be, and what role social policy will play in achieving that vision.

We begin from a point of flux, where the safe acceptance of
a structure largely defined in explicit gender terms is no longer
permissible. Though freed of that ideology, we remain bound
by the structure and the patterns of socialization premised on
that gendered set of assumptions. To be freed of those con-
straints, we must acknowledge them; to go beyond those con-
straints, we must imagine a rich, varied, changing, and complex
vision that reflects how we value work and family.

Envisioning work and family thus challenges us to examine
fundamental moral and social values. In order to reach beyond
the narrow focus and inadequate scope of current policy pro-
posals we must imagine a relationship between these two essen-
tial spheres of life freed of the constraints imposed by existing
roles and structures. The experience of other countries can tell
us much about what we can achieve and how much further we
could go. '



WORK AND FAMILY: POLICIES FOR THE
WORKING POOR

PATRICIA A. SHIU¥

A broken leg is just as catastrophic as cancer for me,
because my kids don’t have health insurance and I can’t
afford to stay home for any extended time, because I
wouldn’t have a job to go back to. It is a question of survival.

—Kim K., black, single mother of two.

The competing demands of work and family pose one of the
most serious employment issues facing employers and working
parents. Working parents face a daily struggle to be loving and
caring parents as well as productive and efficient workers. Al-
though all families with working parents face these competing
demands, the impact of these demands on the “working poor”
is particularly severe. This Article addresses the importance of
work and family policies to the on-going participation and sur-
vival of the “working poor” in the labor force. The three prin-
ciple components of any work and family policy are: (1) the
right to take leave from work for a family-related or medical-
related reason; (2) the paid or unpaid nature of the leave; and
(3) the right to return to the same or similar job—the job guar-
antee. This Article focuses on the job guarantee as the most
important component for the “working poor.”

The reconciliation of the competing demands of work and
family often affect female heads of households most severely.
Sixty-two percent of women with children under the age of
eighteen were in the labor force in 1985. Fifty-four percent of
mothers with pre-school children were in the work force.! It is
clear that increasing numbers of parents, particularly mothers,

* Attorney, The Employment Law Center, San Francisco, California. B.A., Univer-
sity of California at Berkeley, 1979; J.D., University of San Francisco School of Law,
1982. The author wishes to thank Joan M. Graff, executive director of the Legal Aid
Society of San Francisco, for her insight, valuable editorial assistance, and generous
support. The author also wishes to thank Rachel Roth for her excellent research
assistance.

1 U.S. DEP’T OF LABOR, OFFICE OF THE SECRETARY, WOMEN’S BUREAU, FACTS ON
WoMEN WoORKERS: FAcT SHEET No. 86-1, at 3 (1986).
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work out of sheer economic necessity.? Although the task of
childrearing traditionally has been relegated to the mother, as
women become a greater proportion of the work force® and
assume greater professional responsibility, working fathers are
more likely to assume primary childcare responsibilities. There-
fore, the issue of family leave policies is not a “woman’s issue”
or a “man’s issue.” It is an issue as important to the welfare of
the family* as it is to the successful operation of the workplace.

As the family structure continues to evolve, evidenced by the
increasing reliance on dual incomes and the growth of single-
parent households, there must be a different societal approach
to the conflicting demands imposed by the workplace and the
family. The challenge facing America today is how to address
the new set of demands imposed on the working family in con-
temporary society.’

Family and medical leave policies are one important compo-
nent to successfully resolving the competing demands of work
and family. A national work and family policy should permit
employees to take time off from work to have a baby, to recu-
perate from a medical disability, to care for an ill child, spouse,
or parent, and to care for and bond with an infant or newly
adopted child.® A family leave policy which addresses the needs

2 “Nearly two-thirds of all women in the labor force in March 1985 were either single
(twenty-five percent), divorced (twelve percent), widowed (five percent), separated (four
percent), or had husbands whose 1984 earnings were less than $15,000 (seventeen
percent).” Id. at 2.

3 U.S. DEP'T oF LABOR, WOMEN’s BUREAU, FACTS ON WORKING WOMEN: Fact
SHEET No. 88-1, at 1 (1988).

4 The term “family” as used herein means a domestic unit. Although “family” has
traditionally denoted a domestic unit comprised of a mother who works inside the home,
a father who works outside the home, and one or more children, usage here encompasses
a much broader interpretation, including the myriad of lifestyles reflective of contem-
porary society.

5 The United States and South Africa are the only two industrialized countries in the
world that do not have a national family leave policy. Most advanced industrialized
nations, as well as lesser developed countries, provide some form of guaranteed leave
from employment for pregnant female employees, job protection upon return to the job
after the leave, and a cash benefit in licu of or in addition to wages for the duration of
the leave. S. KAMERMAN & A. KAHN, THE RESPONSIVE WORKPLACE: EMPLOYERS AND
THE CHANGING WORKFORCE 54-55 (1987). In addition, most European countries provide
some form of paid leave. Id. at 56. The Appendix below indicates examples of the
specific policies of some of the countries offering family and medical leave policies.
These countries compete with the United States in the international economy for goods
and services. Certainly, if these competitors can provide family and medical leaves to
their workers, the United States could and should follow suit.

6 Although this author advocates that family leaves should be paid leaves, there are
serious limitations to this position including the tremendous political resistance from
organizations such as the Chamber of Commerce and the Merchants and Manufacturers
Association to paid leaves. The prior