




INTRODUCTION

For the past six years, the Harvard Journal on Legislation has
biennially dedicated its summer issue to an examination of Con-
gress as a legislative institution. The Congress Issue format has
consistently provided the Journal with timely pieces discussing
many of the hot topics of the day. This issue is no exception,
containing pieces discussing a full range of current policy is-
sues, from budgeting and congressional supervision of regula-
tion to drug, crime, and health care policy.

The Congress Issue has also allowed us to depart from our
usual author assortment of law school professors and law stu-
dents to include people more active in the legislative process.
This Congress Issue contains two pieces written by sitting mem-
bers of Congress, two by chief counsels on congressional com-
mittees, and one by the former Solicitor of the Unites States
House of Representatives. There are also pieces written by pro-
fessors and law students, although these authors too have exten-
sive policymaking experience.

The first piece in the issue is a Policy Essay written by Con-
gressman Nick Smith (R-Mich.), who discusses the appropriate-
ness of Congress's current role in the development of regulation
and urges that Congress increase its supervision of regulatory
functions. The first Article, by staff director and chief counsel
Robert. Charles, forcefully discusses current United States drug
control policy, advocating a renewed focus on drug interdiction
and coordination. This is followed by two Articles on budget
issues, one by former Solicitor of the House of Representatives
Charles Tiefer that discusses the increasing attention to health
entitlements in the budget process, and the other by chief of staff
and chief counsel William Dauster discussing the necessity for
protecting Social Security and Medicare from similar budget
discussions. The three Essays that follow are intended as a set.
The Essays on the successful 1993 Clinton crime legislation and
the unsuccessful health care reform effort were both written in
part from research conducted under the supervision of Profes-
sors Philip Heymann and Jody Heymann. Both pieces exten-
sively and critically examine the political atmosphere that sur-
rounded those pieces of legislation and examine what, if anything,
went wrong. We are privileged to be able to include a response
by Senator Herb Kohl (D-Wis.) to the crime Essay. The Essays
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are preceded by an Essay by Professors Philip Heymann and
Jody Heymann addressing the general state of debate in the
United States.

The tone of this Congress Issue at times differs from the usual
Journal tone; a number of the pieces have distinct political and
ideological slants. The Journal is proud to present these views
in a neutral forum and of course neither endorses nor disparages
any of the views taken by the authors. This Congress Issue
provides a provocative and exciting look at many of the most
pressing issues facing Congress today written by important and
influential policymakers. It has been a pleasure to produce.



POLICY ESSAY
RESTORATION OF CONGRESSIONAL

AUTHORITY AND RESPONSIBILITY OVER
THE REGULATORY PROCESS

CONGRESSMAN NICK SMITH*

We get to vote for senators, congressmen, and presidents. But
we have less and less control over our lives because we have
no control over the people who make the rules by which we
live-about how we make and sell our products, which
groups get what preferences, how we can use our land.1

The majority in the 104th Congress believes that Congress
must do more to monitor administrative rulemaking.2 An enor-
mous amount of lawmaking responsibility rests with agency staf-
fers who write the regulations to implement statutes. These gov-
ernment employees are seldom personally affected by these rules
or truly accountable to those affected. Consequently, they often
produce onerous regulations that serve the agency's goals and
philosophy-which are often influenced by a smaller constitu-
ency of activists-rather than the overall public good.' The peo-

*Member, United States House of Representatives (R-Mich.). B.A., Michigan State
University, 1957; M.S., University of Delaware, 1959. Representative Smith served in
the United States Department of Agriculture, as a Commissioner of the Michigan
Occupational Safety and Health Administration, and on the Michigan Joint Committee
on Administrative Rules. The author would like to thank Alec D. Rogers, Esq., who
assisted in the preparation of this Policy Essay.

I Malcolm Wallop, Taking on Big Government: Agenda for the 1990's, Address at
Hillsdale College's Shavano Institute for National Leadership Seminar (Feb. 21, 1995),
in IMPRIMIS, July 1995, at 2.

2 RoGELIo GARCIA, CONG. RES. SERV., ISSUE BRIEF LB 95035, FEDERAL REGULATORY
REFORM Summary (1996) ("[Republicans] introduced bills designed to reduce what
they saw as overly costly and onerous regulations'). The Republican majority of the
House was elected upon a platform entitled Contract with America [hereinafter the
Contract]. Signed by 367 of the 421 Republican House candidates, the Contract
contained 10 legislative initiatives upon which Republicans guaranteed the full House
would vote during the first hundred days of the 104th Congress. See NEWT GINGRICH
ET AL., CONTRACT WITH AMERICA 6-12 (Ed Gillespie & Bob Schellhas eds., 1994).
Parts of the Contract tackle some of the problems with our regulatory system that this
Policy Essay discusses. For instance, the House has passed the Job Creation and Wage
Enhancement Act, which embodies one of the elements of the Contract. Compare H.R.
9, 104th Cong., 1st Sess. (1995) (as passed by the House) with GINGRICH ET AL., supra,
at 125-41.

3
DAvID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: How CONGRESS ABUSES

THE PEOPLE THROUGH DELEGATION 111-12 (1993). For instance, feddral agricultural
marketing orders for oranges persisted from 1933 through 1992 while increasing the
price of oranges, preventing the sale of about one third of the harvest, but failing to
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ple who supervise the writing of the rules are often of a different
political party than the majority in Congress and may disagree
with the policies underlying a statute. Regulatory lawmaking has
also eroded the American people's confidence in the federal
government.4 By increasingly abdicating the ultimate lawmaking
function to agencies, Congress has left the American people with
less and less control over their lives.5

This Policy Essay presents an initiative to alter the overall
regulatory process, as opposed to more narrow proposals that
would affect only certain agencies. 6 It discusses why regulatory
reform is vital, analyzes a few types of reform that are currently
under consideration, and concludes with an explication of my
proposal to require that Congress affirmatively enact significant
rules.

7

I. THE PROBLEM: DELEGATION OF CONGRESSIONAL
AUTHORITY TO THE EXECUTIVE BRANCH LEADS TO

ILLEGITIMATE AND EXCESSIVE REGULATION

A. The Political Illegitimacy of the Current Regulatory
Process

A couple of recent developments have made regulatory reform
a pressing issue. First, recent years have witnessed the promul-
gation of a significant number of new regulations.8 Second, the

increase the long-term profits of the orange growers. See id. at 4-5. One writer
summarizes the process succinctly:

The pattern is familiar: a statute is passed, an agency is created, a regulation
is promulgated. At the same time, a narrow constituency is created that
benefits from the statute, works for the agency, or receives favorable treatment
under the regulation. The remainder of the citizenry does not have enough
time, energy, or interest to focus on this small corner of the political land-
scape.

Vern McKinley, Sunrises Without Sunsets: Can Sunset Laws Reduce Regulation?, REG.,
Fall 1995, at 57, 57.

4 SCHOENBROD, supra note 3, at 195-96.
5 See PHILIP K. HOWARD, THE DEATH OF COMMON SENsE: How LAW Is SuFFocAT-

ING AMERIcA 182-83 (1994). See also Nancie G. Marzulla, State Private Property
Rights Initiatives as a Response to "Environmental Takings", in ROGER CLEGG ET AL.,
REGULATORY TAKINGS 87 (1994) (citing economist Paul Craig Roberts's estimate that
the growth in law since the turn of the century has been 3000%).6See, e.g., H.R. 1834, 104th Cong., 1st Sess. § 22 (1995) (as introduced in the
House) (requiring the Occupational Safety and Health Administration (OSHA) to
incorporate cost-benefit analysis into its rulemaking).

7 H.R. 2990, 104th Cong., 2d Sess. (1996) (as introduced in the House).
8 As an indication of this trend, the approximate number of pages in the Code of

Federal Regulations has grown from 55,000 to 134,000 between 1970 and 1995 while
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aggregate cost of regulation has ballooned; businesses and other
economic actors spend billions of dollars on compliance and
fines, sometimes with no corresponding social benefit.9 As more
people recognize these problems, a consensus is building that
we must address a significant underlying cause: Congress has
given away too much of its constitutional power over both law-
making and appropriations. 0

Regulations are laws." They govern the lives of people exactly
as do the statutes enacted by Congress or state legislatures. In
some cases, they do so even more directly because they control
the implementation of general statutory commands. Many regu-
lations are enforced under statutes that provide severe civil and
even criminal penalties.' 2 Yet, members of Congress rarely vote
for these rules.

Unlike ordinary federal laws (i.e., statutes), which must pass
both the House and the Senate and be presented to the Presi-
dent, 3 such regulations require no legislative branch participa-
tion beyond the enactment of an enabling statute. The civil ser-
vants and political appointees in an agency draft the rules they

the approximate number in the United States Code has increased from 13,000 to 33,000
over the same period. See infra text accompanying notes 41-43.

9 See infra text accompanying notes 43-45.
10A shockingly small amount of federal spending is truly discretionary. The Con-

gressional Budget Office ("CBO") defines discretionary spending as "[s]pending for
programs whose funding levels are determined through the appropriation process.'
CONGRESSIONAL BUDGET OFFICE, THE ECONOMIC AND BUDGET OUTLOOK: FISCAL
YEARS 1996-2000, at 110 (Jan. 1995) [hereinafter FISCAL YEARS 1996-2000]. In 1962
discretionary spending was 70% of the federal budget. Id. at 96. By 1995 it had
declined to 36%. CONGRESSIONAL BUDGET OFFICE, THE ECONOMIC AND BUDGET
OUTLOOK 22 (Aug. 1995). The CBO has projected that by the year 2005 it will be at
28%. CONGRESSIONAL BUDGET OFFICE, THE ECONOMIC AND BUDGET OUTLOOK:
DECEMBER 1995 UPDATE 22 (Dec. 1995).

'Regarding rulemaking, Abner Greene has written:
We have euphemisms-we call this power "regulatory" or "interpretive" or
".gap filling.' But ... the delegation from Congress is often vague or silent
on a key issue, and the resulting rule-from either rulemaking or adjudica-
tion-is a public policy choice in much the same way that statutes are policy
choices.

Abner S. Greene, Checks and Balances in an Era of Presidential Lawmaking, 61 U.
CHI. L. REv. 123, 123 (1994) (footnote omitted), citing Chevron, U.S.A. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 843-44 (1984).

12 See, e.g., the Resource Conservation and Recovery Act of 1976, 42 U.S.C.
§ 6928(d)(2)(C) (1994) (providing criminal penalties consisting of fines of up to
$100,000 and up to 10 years of imprisonment for violating interim status regulations);
the Clean Air Act 42 U.S.C. § 7413(c)(1) (1994) (10 years of imprisonment for
violation of certain rules); and the Clean Water Act, 33 U.S.C. § 1319(c) (1994) (fines
of up to $100,000 per day and imprisonment for negligent violation of the conditions
of permits issued under the Federal Water Pollution Control Act).

13 U.S. CONST., art. I, § 7, cls. 2-3.
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think are necessary to implement the statute as they have inter-
preted it'4-- often after informal consultations with a variety of
interested private parties, academics, and other officials in gov-
ernment.15

The agency must coordinate this drafting process with the
White House Office of Management and Budget (OMB) and
must receive clearance from other bureaucrats in OMB before
publishing the draft rule in a Notice of Proposed Rulemaking in
the Federal Register. 6After a comment period, the civil servants
and political appointees in the agency will decide whether or not
to issue a final regulation. Before promulgating a regulation, the
agency must once again receive OMB clearance. 17 Upon prom-
ulgation, we have a new law-a law that may not even be con-
sistent with the intent of Congress in passing the organic statute.

Congress presently exerts control over agency lawmaking in a
few different ways. Most directly, it enacts legislation rescinding
or modifying promulgated regulations. In practice, this approach
necessarily cedes much authority to the agency; the regulation
is law unless new legislation overrides it. The current process is
biased in favor of regulation, since the burden is on Congress to
alter the status quo. Since the President's appointees have en-
dorsed the regulation, 8 presumably the President does as well.
Therefore, to enact a legislative override would almost certainly
require two-thirds majorities in both houses.' 9 Also, practically
speaking, only regulations that are so flawed that they attract
substantial attention or that offend senior members of Congress
are likely to command the floor time and general legislative
effort needed to enact a statute. The convoluted legislative proc-
ess can result in even uncontroversially good bills getting lost.

Congress can also oversee regulation through the annual ap-
propriations process. First, Congress can explicitly deny funding

14 See Chevron, 467 U.S. at 845.
15PETER L. STRAUSS ET AL., GELLHORN AND BYSE'S ADMINISTRATIVE LAW 307-08

(9th ed. 1995).
16 Exec. Order No. 12,866, 3 C.F.R. 638, 644-49 (1993), reprinted in 5 U.S.C. § 601

(1994). Among other considerations, OMB is to "provide meaningful guidance and
oversight so that each agency's regulatory actions are consistent with ... the Presi-
dent's priorities... "' 3 C.F.R. at 646. Independent agencies are not subject to
Executive Order No. 12,866. Id. at 641.17 See id. at 644-49. The prior discussion pertains to the more common process of
informal rulemaking under § 553 of the Administrative Procedure Act, 5 U.S.C.
§§ 551-559, 701-706 (1994).

l8See supra notes 14-17 and accompanying text.
19 See supra note 13.
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for certain practices. For instance, the House attempted to pro-
hibit OSHA from spending any funds to promulgate ergonomic
regulations through the 1996 appropriations bill for the Depart-
ments of Labor, Health and Human Services, and Education."
In this bill the House also tried to transfer OSHA funds from
enforcement to compliance assistance. 21 Second, Congress can
influence agency regulatory programs by including instructions
in the committee and conference reports accompanying appro-
priations bills. These instructions put bureaucrats on notice to
comply or face possible future retaliation (e.g., funding cuts or
explicit denials of funds for certain purposes).

Nevertheless, the appropriations process does not provide Con-
gress with adequate control over agency lawmaking. Congress
often faces the objection of the President and, therefore, may
need two-thirds majorities in both Houses. 22 Also, the appropria-
tions process annually surveys almost the entire federal govern-
ment, so Congress can attempt to address only the most egre-
gious regulatory practices (or those that particularly offend key
members of Congress). Moreover, the process itself restricts
legislative changes. 23

The flaws of this system are perhaps not immediately appar-
ent. In practice, however, the regulatory process has proven pat-
ently inconsistent with the notion of republican government as
understood by the Framers. The unchecked delegation of rule-
making authority threatens civil liberties. Moreover, a system
with greater congressional involvement would create better rules
than does the current process.2 4

Delegation subverts the basic logic of representation in our
system of government. Ostensibly, "the people" are sovereign
and, through elections, confer legitimacy upon lawmaking by
Congress and the President.25 However, it defies logic to argue

20 H.R. 2127, 104th Cong., 1st Sess., tit. I (1995) (as passed by the House); H.R.
REP. No. 209, 104th Cong., Ist Sess. 27 (1995) (committee report accompanying H.R.
2127).

21 See H.R. 2127, 104th Cong., 1st Sess., tit. 1 (1995) (as passed by the House); H.R.
REP. No. 209, supra note 20, at 27.

22See supra notes 14-17 and accompanying text. However, Presidents are typically
reluctant to veto an appropriations bill over relatively minor issues; so, Congress has
more clout here than in passing stand-alone bills.23 See House Rule 21(b) (prohibiting legislation-or non-fiscal provisions-in appro-
priations bills); of course, the House regularly waives this rule in considering appro-
priations measures. The Byrd Rule, 2 U.S.C. § 644 (1994), similarly restricts the
budget reconciliation process in the Senate.

24See infra part II, which addresses this third point.
25See THE FEDERALIST No. 39, at 241 (James Madison) (Clinton Rossiter ed., 1961)
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that such legitimacy extends to bureaucrats' making of public
policy without meaningful guidance and review by Congress. 26

To enhance the legitimacy of our laws and to allow citizens
greater influence over lawmaking, Congress should retain as much
lawmaking power as possible. 27

Agency rulemaking also undermines the constitutional separa-
tion of powers,28 one of the principal devices upon which the
Framers relied to preserve liberty.29 Although the Framers recog-
nized that these powers need not be rigidly separated,30 they
clearly intended Congress-not the Executive Branch-to legis-
late. The stark experiences of other nations where this separation
has failed highlights the risks of unbalanced government.3

The administrative state in the United States clearly does not
tyrannize citizens the way that, for example, the former Soviet
Union did. Nevertheless, because of the Executive Branch's leg-
islative and judicial activities, the present system concentrates
too much power in any agency that (1) promulgates extensive
and highly substantive regulations, (2) enforces those regula-
tions, and (3) sometimes adjudicates these enforcement proceed-

("[W]e may define a republic ... [as] a government which derives all its powers
directly or indirectly from the great body of the people. . . .It is essential to such a
government that it be derived from the great body of the society."); Letter from John
Adams to John Taylor (Apr. 15, 1814), in 6 THE WORKS OF JOHN ADAMS 447, 474
(Charles C. Little & James Brown eds., 1851) ("There is but one element of govern-
ment, and that is The People")

26 Of course, senior presidential appointees make the decisions that are controversial
within an agency, and OMB clearance ensures consistency (whatever this term means)
with the President's program. However, these practices still effectively allow apolitical
civil servants to make a wide variety of "legislative" choices.

27 See SCHOENBROD, supra note 3, at 112 (writing that agencies are even more likely
than Congress to favor narrow, organized interest groups over diffusely affected,
broader, unorganized ones).
28Though such delegations are constitutionally permissible, the extent of delegation

that has occurred is undesirable. The Supreme Court has only struck down three statutes
on delegation grounds and none since 1936. See Panama Refining Co. v. Ryan, 293
U.S. 388 (1935); A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935);
and Carter v. Carter Coal Co., 298 U.S. 238 (1936).29See THE FEDERALIST, supra note 25, Nos. 47-51 (James Madison). In particular,
see id. No. 47, at 301 ('The accumulation of all powers, legislative, executive, and
judiciary, in the same hands ...may justly be pronounced the very definition of
tyranny.").301d. No. 48, at 308 ("Unless these departments be so far connected and blended as
to give to each a constitutional control over the others, the degree of separation
essential to a free government, can never in practice be duly maintained.").
3' The former Soviet Union provided its people with a lengthy list of rights, see

KONST. SSSR [Constitution], arts. 40 (right to employment), 42 (right to health care),
44 (right to housing), 50 (freedoms of speech, press, assembly, and association) (1977),
translated in W.E. BUTLER, BASIC DOCUMENTS ON THE SoviET LEGAL SYSTEM 3-33
(1983), but concentrated political power in a handful of people; as a result, these
constitutional protections were hollow.
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ings.3 2 The majority in Congress agrees that our current regula-
tory system is off-track. However, the Supreme Court has con-
strained Congress's prior efforts to rein in the agencies' powers.

B. The Loss of the Legislative Veto

At one time, Congress monitored the Executive Branch and
independent agencies via the legislative veto. Congress would
enact an enabling statute, and the relevant agency would prom-
ulgate regulations in accordance with this statute. However, some
enabling statutes included a legislative veto, which provided that
rules were subject to reversal if one or both Houses (or, in some
cases, just a committee) passed a resolution repealing the Ex-
ecutive Branch's action. This procedure was increasingly used
from the early 1970s through 1983.11

In 1983, the Supreme Court struck down the legislative veto
in INS v. Chadha.3 4 The Court reasoned that when Congress
acted "legislatively,"35 it had to conform to the dictates of the
bicameral requirement and Presentment Clause.36 Because the
legislative veto was a "legislative" act that did not adhere to
these provisions,37 it violated the constitutional design for the
separation of powers.3 8

The legislative veto was an efficient way for Congress to
control the agencies, so the loss of this tool has hampered leg-
islative supervision of the Executive Branch's rulemaking. Given

32 Agency adjudications are subject to judicial review, which arguably preserves an
adequate check against agency power. Administrative Procedure Act, 5 U.S.C. § 702
(1994). Moreover, the Administrative Procedure Act, 5 U.S.C. § 554(d)(C), prohibits
an agency adjudicator-other than the agency heads-from hearing a case with which
the adjudicator has had prior involvement if she (1) has "been involved with ex parte
information" or (2) has developed a "will to win." Grolier, Inc. v. FTC, 615 F.2d 1215,
1220 (9th Cir. 1980).

33
ROGELIO GARCIA, CONG. RES. SERV., ISSUE BRIEF IB95035, FEDERAL REGULA-

TORY REFORM: AN OVERVIEW 6 (1996). For a list of statutes employing the legislative
veto as of 1983, see INS v. Chadha, 462 U.S. 919, 1003-13 (1983) (White, J.,
dissenting).
34462 U.S. 919.
35 d. at 952 (defining legislative action as "alter[ing] the legal duties, rights and

relations of persons ... outside the legislative branch:')
36 1d. at 957. For the constitutional provisions, see supra note 13 and accompanying

text.
37The INS had granted Chadha a suspension of deportation subject to a veto by either

House under § 244 of the Immigration and Nationality Act, 8 U.S.C. § 1254 (1982).
The Court held that the House of Representatives' veto "altered Chadha's status" 462
U.S. at 952.

38462 U.S. at 946.
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demands on congressional time, other oversight methods such as
the budget process and enacting new statutes to repeal bad rules
are too involved to alter any but a small number of flagrantly
objectionable regulations.3 9 Further, civil service laws protect bu-
reaucrats who produce rules that are excessive or in violation of the
intent of the statute from being punished through job termination.40

C. The Problem of Regulatory Excess

Since 1990 the number of final major regulations has dramati-
cally increased. 4

1 From 1987 to 1990, agencies promulgated 160
final major regulations; from 1991 to 1994 there were 241, an
increase of roughly fifty percent.42

Unfortunately, regulations do not come cheap. For instance,
the yearly cost to the nation's economy to comply with Occupa-
tional Safety and Health Administration (OSHA) rules alone has
been estimated at $8.5 billion in 1988 dollars. 43 A small price to
pay for the safety of millions of American workers? Of course.
The only problem is that some studies have concluded that these
regulations have produced no tangible benefits either in worker
safety or health.44 Moreover, the compliance costs of regulations

39See supra text accompanying notes 14-17, 22-23.40See, e.g., 5 U.S.C. § 4303 (Supp. 11 1995) (reductions in grade or removal based
on unacceptable performance); Id. § 7501 (adverse actions-suspensions for 14 days
or less); Id. § 7511 (adverse actions-removal, suspension for more than 14 days,
reduction in grade or pay, furlough for 30 days or less); Id. § 7541 (actions against
members of the Senior Executive Service); Id. § 7701 (appellate process).41A major rule, as defined by Exec. Order No. 12,291, 3 C.F.R. 127-28 (1981),
reprinted in 5 U.S.C.S. § 601 (1989), revoked by Exec. Order No. 12,866, 3 C.F.R. at
649 (1993), is one likely to result in

(1) alan annual effect on the economy of $100 million or more; (2) [a] major
increase in costs or prices for consumers, individual industries, Federal, State,
or local government agencies, or geographic regions; or (3) [slignificant
adverse effects on competition, employment, investment, productivity, innova-
tion, or on the ability of United States-based enterprises to compete with
foreign-based enterprises in domestic or export markets.

3 C.F.R. at 127-28 (1981). This definition was replaced by Executive Order No. 12,866,
3 C.ER. at 641-42. Executive Order 12,866 also includes in its definition of "significant
regulatory actions" those that considerably affect the environment, public health, or
safety; produce serious inconsistencies with other agencies' regulations; or raise novel,
legal or policy issues. Id.

42
OFFICE OF MANAGEMENT AND BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT,

REGULATORY PROGRAM OF THE U.S. GOVERNMENT, APRIL 1, 1992-MARCH 30, 1994
608 (1993) [hereinafter OMB].43Robert W. Hahn & John A. Bird, The Costs and Benefits of Regulation, 8 YALE J.
ON REG. 233, 275-76 (1991).

441d. (noting "the absence of credible studies showing positive benefits of OSHA
regulations").



Congress and the Regulatory Process

sometimes exceed the amounts otherwise spent on the regulated
subject. For instance, the Defense Department spent $2 billion on
travel in 1994. Yet it spent $2.2 billion complying with travel
reimbursement procedures. 45

Furthermore, regulations have impeded progress. In the wake
of the last Los Angeles earthquake, it was necessary to rebuild
the Santa Monica freeway. In order to do so in the shortest
possible amount of time, California Governor Pete Wilson de-
cided not to enforce applicable regulations and utilized incen-
tives for prompt work. The result was that "[i]nstead of a four-
year trudge through government process, the Santa Monica
freeway was rebuilt in sixty-six days, to a higher standard than
the old one.' 46 The only problem with the work done on the new
highway, as one construction worker observed, was that "they're
going to want them all completed this fast. '47

Regulations also have a ripple effect on government agencies,
complicating subsequent regulatory efforts. For example, an
agency drafting a new rule may be subject to regulations (such
as a requirement to file an environmental impact statement) writ-
ten by one or more different agencies. The new regulations
consequently become more complicated and less comprehensible
to the people who must enforce, comply with, and adjudicate
them.

An anecdote from early in my government career suggests the
magnitude of this problem. From 1970 to 1975, I was a deputy
administrator for farm programs in the U.S. Department of Ag-
riculture. My first assignment from Secretary Earl Butz was to
reduce the voluminous regulations that had been piling up for
the last twenty years. It took two years to reduce the mountain
of often conflicting regulations by fifty percent. This experience
also showed me how agencies are not always faithful to congres-
sional intent when they write regulations; in fact, I learned first-
hand how easy it was to tailor Democrat-passed agricultural
legislation to be consistent with a Republican philosophy through
the development and administration of rules.

In sum, the regulatory state has had an enormous impact on
the United States economy. In testimony before the Senate Com-

4 5 HOWARD, supra note 5, at 175.
46Id. at 172. See also Barry Wise, Rising from the Rubble: Los Angeles Repairs Its

Roads, AM. CITY & COUNTY, Dec. 1994, at 36 (describing Governor Wilson's
relaxation of government contracting procedures).

4 7 HowARD, supra note 5, at 172.
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mittee on Governmental Affairs, Professor Robert Hahn esti-
mated that in 1995 alone the direct costs of all regulations on
the economy totalled approximately $400 billion (in 1992 dol-
lars).48 This sum works out to $3500 per family-about the same
amount as the average family spends on groceries annually.4 9 The
direct costs of regulation are up sharply from 1986 when they
were approximately $300 billion (in 1992 dollars), the level at
which they had been for the previous decade.50

While, of course, not all regulations are harmful, an OMB
report suggests that the most cost-effective regulations have al-
ready been promulgated and that the marginal benefits of more
recent regulations may not justify the costs of compliance. The
analysis concluded that twelve of the more effective safety and
health regulations (those that extended a life for less than $1 mil-
lion) were issued prior to 1986, and only five were issued there-
after.51 Conversely, of those safety and health regulations that
cost greater than $25 million per life extended, six were adopted
prior to 1986 and twelve thereafter.5 2

II. PROPOSALS FOR REFORM AND A STRUCTURAL ALTERNATIVE

The 104th Congress has sought to curb regulatory excess
through a variety of suggested reforms. These concepts include

barring unfunded mandates5 3 requiring cost-benefit 54 or risk analy-

45Regulatory Reform: Hearings Before the Senate Comm. on Governmental Affairs,
104th Cong., 1st Sess. (1995) (statement of Robert W. Hahn).

49
1d.

50 1d.
51 ROBERT J. SAMUELSON, THE GOOD LIF AND ITS DISCONTENTS 170 (1995) (citing

OMB, supra note 42, at 28).
52 SAMUELSON, supra note 51, at 170.53 See, e.g., The Unfunded Mandates Reform Act, 2 U.S.C.A. § 1501 (West Supp.

1995), was a key part of the Contract. Cf GINGRICH ET AL., supra note 2, at 133. The
Act pertains when a federal statutory, regulatory, or judicial action mandates spending
in excess of $100 million by state, local, and tribal governments or by the private
sector. 2 U.S.C.A. § 1532. In such cases, Congress would either have to provide the
funding for these costs or vote affirmatively not to do so. 2 U.S.C.A. § 1514 (Supp. II
1995).

54See, e.g., S. 343, 104th Cong., 1st Sess. § 4 (1995) (as reported by the Senate
Committee on Governmental Affairs). In addition, this Congress has enacted a require-
ment that agencies prepare cost-benefit analyses for any regulations imposing annual
burdens of $100 million or more on state, local, or tribal governments or the private
sector. Unfunded Mandates Reform Act of 1995, 2 U.S.C.A. § 1532. Further, the
Unfunded Mandate Reform Act of 1995 also provides that the least costly regulatory
alternatives be used or that an explanation be given if it is not. § 1535.
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sis, 51 using regulatory budgets,5 6 enhancing judicial review,57 enact-
ing takings legislation,58 and imposing regulatory sunsets.5 9

Each of these proposals would provide a brake on regulatory
excess by requiring a more careful consideration of the costs of
regulation. However, they fall short of what I have argued is the
paramount goal of regulatory reform: restoration of Congress's
accountability for rules and regulations. Two of the proposals-
unfunded mandates reform and regulatory budgets-would force
the federal government to itemize or even to pay for the full cost
of big government regulations but fail to address the problem of
delegation directly. The rest of the proposals rely on either the
judiciary or a more cost-aware executive branch for control of
the regulatory process.

Therefore, while each of the foregoing proposals has merit, I
favor a more profound structural change in the way that regula-
tions are made in this country. I start with two premises: first,
under our Constitution, Congress is the supreme maker of laws;

55See, e.g., S. 291, 104th Cong., 1st Sess. § 205 (1995) (as reported by the Senate
Committee on Governmental Affairs). On the methodologies of "risk analysis" and
"risk assessment," see generally LINDA-JO SCHIEROW, CONG. RES. SERV., Issue BRIEF

1B94036, THE ROLE OF RISK ANALYSIS AND RISK MANAGEMENT IN ENVIRONMENTAL
PROTECTION 1-2 (1996).56See, e.g., S. 291, 104th Cong., 1st Sess. tit. III, § 7 (1995) (as reported by the
Senate Committee on Governmental Affairs). A regulatory budget, in its milder version,
would simply serve as a way to allow lawmakers to understand the true costs of
regulations when making laws and overseeing agencies. Thus, the current process
would continue unaltered, but more enlightened decisionmaking would result.

57S. 343, 104th Cong., 1st Sess. § 5 (1995) (as reported by the Senate Committee
on Governmental Affairs) (amending 5 U.S.C. § 706(2) to provide for "hold[ing]
unlawful and set[ting] aside agency action, findings and conclusions ...without
substantial support in the rulemaking file, viewed as a whole, for the asserted or
necessary factual basis, as distinguished from the policy or legal basis, of a rule
adopted in a proceeding subject to section 553").

58See, e.g., H.R. 925, 104th Cong., 1st Sess. (1995) (as passed by the House). The
Takings Clause of the Constitution protects individuals' property rights from govern-
ment intrusion with the guarantee of "just compensation." U.S. CONST. amends. V, XIV.
However, the courts have construed this requirement narrowly in the context of
regulatory takings. As one observer has put it, "[t]o date.., the Court has never found
a regulatory taking in the absence of a governmental physical invasion of land or a
virtually total elimination of a tract's economic use." ROBERT MELTZ, CONG. RES.
SERv., REPORT 95-200A, THE PROPERTY RIGHTS ISSUE 1 (1995). Some lawmakers seek
to remedy this problem by providing statutory relief that would compensate property
owners whenever certain regulations substantialy diminish a property's value. See, e.g.,
H.R. 925, 104th Cong., 1st Sess. § 3 (1995) (as passed by the House).

59 Sunset provisions would require agencies to reconsider-and sometimes to reprom-
ulgate-regulations for them to have continuous effect. For instance, some bills include
a sunset provision that would require that rules expire after a fixed number of years.
See, e.g., H.R. 994, 104th Cong., 1st Sess. (1995) (as reported by the House Commit-
tees on the Judiciary and Government Reform and Oversight). The underlying premise
is that it is easier to stop a bad regulation from being reenacted than to kill it outright.
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second, regulations are merely laws enacted by someone other
than Congress. I believe that in order to restore the type of
oversight that it once exercised over regulations, Congress must
positively enact significant rules, even though the Court's deci-
sion in Chadha has made this more difficult. At the same time,
it would be highly undesirable, and probably impossible, for
Congress itself to undertake the task of promulgating regula-
tions. The remedy, then, is to enact a law requiring that Congress
approve rules before they could go into effect.60 Congressional
approval would provide a political check on the process, thus
enhancing its democratic legitimacy while maintaining the ad-
vantages of agency technical expertise. The issue is how to pro-
vide for this approval. I propose to import a solution, which is
tailored to constitutional requirements, from the states-the Joint
Committee on Administrative Rules.

Before coming to Congress, I served on the Michigan Joint
Committee on Administrative Rules (JCAR) in the state legisla-
ture. This body, established in the Michigan Constitution 61 and
Michigan's Administrative Procedures Act, 62 was comprised of a
few Senators and Representatives from each party, including
myself. JCAR would review rules to be promulgated by depart-
ments and agencies. If the members did not feel that the rules
appropriately reflected the legislature's intent when drafting the
underlying legislation, JCAR could vote the rules down and
effectively veto them. Almost all other states have similar bod-
ies.63 While there have been some problems with these state
JCARs (mostly in keeping up with the agencies), these have
mostly stemmed from a lack of staff and the part-time nature of

60See, e.g., Stephen G. Breyer, The Legislative Veto After Chadha, 72 GEo. L.J. 785,
793-94 (1984) (arguing that Senate rules should provide a special fast-track for laws
that confirm regulations as a substitute for the legislative veto); Elliott H. Levitas &
Stanley M. Brand, Congressional Review of Executive and Agency Actions After
Chadha: "The Son of Legislative Veto" Lives On, 72 GEo. L.J. 801, 804-07 (1984)
(arguing for a wait-and-see procedure combined with an expedited disapproval resolu-
tion as a substitute for the legislative veto); Laurence H. Tribe, The Legislative Veto
Decision: A Law by Any Other Name?, 21 HARV. J. ON LEGIS. 1, 18-20 (1984) (arguing
that "a law declaring that no administrative agency rule would take effect until
affirmatively approved by a joint resolution of Congress and presented to the President"
would be constitutionally valid).6 1 MICH. CONST. art. IV, §§ 17, 37.

62 MICH. Coa'. LAws § 24.235-.235a (1994).
63As of 1990, 41 states had similar bodies. NATIONAL CONFERENCE OF STATE

LEGISLATURES, REDRESSING THE BALANCE App. A (1991).

334



Congress and the Regulatory Process

many legislatures. Neither of these problems are pertinent to
Congress.

6 4

Because of Chadha, such a system cannot be enacted at the
federal level. To allow a committee the power to veto adminis-
trative rules prior to their enactment would run afoul of the
Constitution's Presentment Clause. Therefore, we must adopt an
alternative system to allow similar legislative oversight.

My bill, H.R. 2990, would substantially accomplish this over-
sight goal by altering the rules that govern the House and the
Senate, as well the congressional practice of delegating rulemak-
ing authority to agencies and departments. Under my proposal,
significant new regulations would require approval by a joint
resolution of Congress before they would become effective. 65

Thus, Congress would affirmatively enact such rules by adopting
a resolution that would have to be presented to and signed by
the President to become effective. 66

Only significant regulations would be enacted into law by
Congress. Minor regulations, which would not give rise to major
concerns, would continue to be promulgated by the departments
and agencies as they currently are under the APA. The decision
whether regulations could be promulgated directly by the agency
or whether they would have to be enacted by Congress would
be decided by the initial enabling statute, which would delineate
which regulations would go through which process-agency or
congressional enactment.67 This would enable Congress to give
the most important regulations the highest priority and to keep

"Letter from Roger Garcia, Cong. Res. Serv., to author (Apr., 27, 1996) (on file
with the author), citing Telephone Interview with Tom Sherman, Executive Director of
the Ohio Joint Committee on Agency Review, Ohio State Legislature (Spring 1995).65 H.R. 2990, 104th Cong., 2d Sess. § 4 (1996).

66A similar concept is embodied in a recently enacted law, P.L. 104-121, 104th
Cong., 2d Sess. §§ 251-253 (1995). The new law delays the implementation of a major
rule, giving Congress time to pass a resolution rejecting the rule. The resolution would
have to pass both houses and be signed by the President. Realistically, however, the
President is unlikely to veto a rule that was promulgated by his administration. See
supra notes 14-17, 22 and accompanying text. Without the President's approval,
Congress would need a two-thirds supermajority to block proposed rules. Furthermore,
since the bill does not require an affirmative vote by Congress to allow major rules to
take effect, it does not solve the other major problems discussed above that arise when
civil servants pass laws instead of Congress. See supra notes 14-27, 28-32 and
accompanying text. Representative J.D. Hayworth (R.-Ariz.) has also introduced simi-
lar legislation. H.R. 2727, 104th Cong. 1st Sess. §§ 3-4 (1995) (as introduced in the
House).67 H.R. 2990, supra note 65, § 6.
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the direct responsibility for their enactment, and also would not
violate the constitutional requirements of Chadha.

To ensure speedy consideration of the proposed regulations,
the House and Senate procedural rules would be modified so that
regulations would be subject to fast-track treatment in each house.
Where an agency had been given the power to suggest major
regulations, the agency would draft the regulation and send it to
the Congress.68 This would automatically create a resolution in-
troduced by the Majority Leader that would go to the jurisdic-
tionally appropriate committee.69 The committee would have a
limited time either to report it as forwarded by the agency or
department, or to vote affirmatively not to report it.7° If the
committee did neither within a certain amount of time, the reso-
lution would proceed automatically to the floor.71 Once on the
floor, an up or down vote (i.e., no amendments would be permit-
ted) would have to be taken within a certain amount of time. 2

Where agencies and departments could promulgate minor regu-
lations as they do now, a petition could be introduced in either
the House or Senate that would subject them to the same-day
fast-track process. 73 In order to get a resolution on the fast track
in either chamber, a fixed number of members would have to
sign a petition.74 Previously enacted regulations would also be
subjected to this provision.75 That way, burdensome regulations
could be repealed in a reasonably efficient manner.

The effect of such a system would be substantial. Fewer on-
erous regulations would surely result because of the congres-
sional approval requirement. Congress would be loath to pass
regulations that are too burdensome for fear of electoral repri-
sal-a fear not shared by agencies. This hesitancy would force
agencies to consult closely with the lawmakers who wrote the
enabling statute to ensure that the proposed regulations were of
the nature envisioned by Congress if they hoped to get them
enacted. Additionally, this would serve the very useful purpose
of bringing the agencies and Congress in closer cooperation.
Finally, by making Congress enact regulations, we would restore

6 31d. § 3(b).
69 1d. § 4(a)-(b).
701d. § 4(b)(1).
71Id.
721d. § 4(b)(2)-(3).
73 See id. § 5.74 See id. § 5(d)(2).
751d. § 5(a).
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not only lost congressional authority, but the responsiblity that
accompanied it. By placing regulatory power once more into the
hands of officials that ordinary citizens could speak with, influence,
and vote for, those citizens would retain more control over their
lives. This is the real change that is needed in the Washington
regulatory arena.

CONCLUSION

As attorney Philip Howard has written:

Regulatory reform will be comprehensive only when respon-
sibility itself becomes the touchstone. Nothing fancy is re-
quired to make it a success. When Americans can identify
who is responsible for what, sensible decisions will begin
popping out of our schools and other institutions like spring
flowers after a long winter. And when things don't work,
everyone will know the right question: Who has the respon-
sibility?76

By positively enacting regulations rather than giving the agen-
cies the responsibility, we can make the Federal government
more accountable to the people it serves. People will regain
control over their lives, since their elected representatives will
exercise more effective oversight of those who create most of
the laws under which we live. H.R. 2990 is a good first step
towards restoring the people's faith in the federal government.

76 PhiIip K. Howard, The Resurrection of Common Sense, WALL ST. J., Jan. 17, 1996,

at A14.
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ARTICLE
BACK TO THE FUTURE: THE COLLAPSE OF
NATIONAL DRUG CONTROL POLICY AND A

BLUEPRINT FOR REVITALIZING THE
NATION'S COUNTERNARCOTICS EFFORT

ROBERT B. CHARLES*

The Nation is confronting a new drug epidemic marked by increased
juvenile drug use and violent juvenile crime. In this Article, Robert B.
Charles, Staff Director and Chief Counsel to the Subcommittee on Na-
tional Security, International Affairs and Criminal Justice, of the House
Committee on Government Reform and Oversight, examines the causes of
this crisis and offers recommendations for ending it. He believes that the
current epidemic is tied to the weak national drug strategy, which places
too much emphasis on federally funded drug treatment and too little
emphasis on drug interdiction, effective source country programs,
demand reduction through prevention, and overall better coordina-
tion of the Drug War. In 1995 and 1996, Mr. Charles visited Mexico,
Panama, Colombia, Bolivia, Peru, and the Caribbean Transit Zone
for a hands-on evaluation of U.S. counternarcotics efforts. Insights
from those visits are included in this Article.

America is in the midst of a resurgent and dangerous drug
crisis. After reviewing the relevant legal, legislative and opera-
tional histories, this Article concludes that the crisis stems from
an ineffective National Drug Control Strategy and weaknesses
in existing policy. This Article first examines the crisis itself,
then reviews weaknesses in the Nation's interdiction, prevention,
law enforcement, source country and drug treatment strategies
and programs. Lastly, a number of concrete ideas are advanced
for creating an effective National Drug Control Strategy-one
that would directly confront and eventually face down the grow-
ing crisis. In a word, this Article offers a "blueprint" for revi-
talizing the Nation's counternarcotics effort.

Without an effective National Drug Control Policy,' embodied
in a well-designed and properly implemented National Drug

*Staff Director and Chief Counsel to the Subcommittee on National Security,
International Affairs and Criminal Justice, of the Committee on Government Reform
and Oversight, United States House of Representatives. B.A., Dartmouth College,
1982; M.A., Oxford University, 1984; J.D., Columbia University Law School, 1987.
The author wishes to thank his wife for her patience during the writing of the Article.

I "National Drug Control Policy" is a term of art that first appeared in the national
lexicon in the wake of the Anti-Drug Abuse Act of 1988. Pub. L. No. 100-690, 102
Stat. 4189 (codified as amended at 21 U.S.C. §§ 1501-1508 (1994)). This Act created
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Control Strategy,2 America's multi-tiered federal counter-narcot-
ics initiative will almost certainly collapse. In truth, it appears
that the collapse has already begun. Most experts agree that the
Nation is confronting a renewed drug epidemic. This current
epidemic is even more frightening than encounters with drug use
in the 1970s because it appears to be closely linked to rising
violent crime and it centers on children ages eight to seventeen.

If national attention does not soon return to the task of defin-
ing and vigorously implementing an effective National Drug
Control Strategy, the Nation can expect to confront a wave of
drug addiction and violent crime unparalleled in our Nation's
history, and, some might argue, sufficiently damaging as to be-
come culturally irreversible.

On the other hand, if the core components of an effective
strategy-can be rapidly identified, garner bipartisan support, and
be conscientiously implemented, the prognosis for reversing the
explosion in juvenile drug use and juvenile crime will be good.

II. A BRIEF HISTORY OF AMERICA'S ANTI-DRUG EFFORT

A. From the Early 1970s Through 1988

In the early 1970s, America experienced the enormous impact
of illegal drugs. In June 1971, President Nixon told Congress
that a national response to drug addiction would be required,
since "the problem [had] assumed the dimensions of a national
emergency."3

Nixon's admonition was not ill-placed. By 1980, the use of
illegal drugs was so widespread that anti-drug parent groups,
including PRIDE and the National Family Partnership, were spring-

the Office of National Drug Control Policy ("ONDCP") and provided it with a director,
popularly known as the "White House Drug Czar." Id.

2 Consistent with the Anti-Drug Abuse Act of 1988 and contributing to the increased
currency of the term "National Drug Control Policy" was the statutory requirement that
the Drug Czar annually present to Congress and to the President a federal Drug Control
Budget and a "National Drug Control Strategy." Id. Between 1988 and 1996, with the
exception of 1993, there has been compliance with the statute. In 1993, President
Clinton argued that he did not have time to comply. It was not until more than six
months after his election that he nominated an ONDCP Director, Dr. Lee P. Brown,
and finally presented a full National Drug Control Strategy in February 1994.3 DAVID F. MUSTO, THE AMERICAN DISEASE: ORIGINS OF NARCOTIC CONTROL 256
(1987).
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ing up. The previous year, more than half of all minors surveyed
acknowledged drug use.4

The parent groups, however, were not alone. During the early
1980s, then-First Lady Nancy Reagan became a leading spokes-
person in the anti-drug or drug abuse prevention movement.
Reagan soon became the movement's chief spokesperson.5

During the mid-1980s, President Reagan also showed unprece-
dented leadership in what soon became known as the "war"
against illegal drug use and those who trafficked in illegal drugs.6

B. The 1988 Anti-Drug Abuse Act and the Creation of the
Office of National Drug Control Policy (ONDCP)

In 1988, Congress passed the Anti-Drug Abuse Act of 1988,
which established the Office of National Drug Control Policy
("ONDCP") and created the new position of "White House Drug
Czar" or ONDCP Director. The Act also required the White
House ONDCP Director to present an annual strategy with meas-
urable goals and a Federal drug control budget to the President
and Congress. 7

4 In 1979, 54% of youth respondents to the Monitoring the Future Survey indicated
drug use. See PRIDE, 1995 REPORT 1 (1995).
5In hearings in early 1995, the Chairman of the Subcommittee on National Security,

International Affairs and Criminal Justice, Representative William H. Zeliff, Jr. (R-
N.H.), noted that Reagan "woke the nation up to this [juvenile drug abuse] problem
and its pervasiveness in the early 1980's." Zeliff also observed that the former First
Lady's "Just Say No" campaign effectively launched a "national crusade" for drug
abuse prevention. He reminded America that, in April 1985, Reagan held the first
International Drug Conference for the world's First Ladies; in 1988, she held the
second such conference and became the first American First Lady to speak before the
United Nations; and after leaving the White House, she founded the Nancy Reagan
Foundation, which has since "awarded grants in excess of $5 million to drug prevention
and education programs...... Effectiveness of the National Drug Control Strategy and
the Status of the Drug War: Hearings Before the National Security, International
Affairs and Criminal Justice Subcomm. of the Comm. on Gov't Reform and Oversight,
104th Cong., 1st Sess. 11-12 (1995) [hereinafter Effectiveness Hearings] (statement of
Rep. Zeliff).
6The term "Drug War" is employed throughout this Article to denote the entire

gamut of federal counter-narcotics efforts, including transit-zone interdiction, interna-
tional source country programs, domestic prevention and treatment programs, law
enforcement, and other federal support efforts. The specific budget request and appro-
priation numbers for these programs, and the cuts that have been permitted in them,
are discussed in detail below.7 See 21 U.S.C. § 1504 (1988).
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C. The 1994 Violent Crime Control and Law Enforcement Act
and Modifications to ONDCP

In 1994, pursuant to the Violent Crime Control and Law En-
forcement Act of 1994,8 the Drug Czar was authorized to make
recommendations to agencies during budget formulation. The
goal of this provision was to improve resource targeting and
policy consistency at Federal agencies that were charged with
implementing the National Drug Control Strategy, as well as to
heighten overall counter-narcotics coordination throughout the
Federal Government. In addition, the 1994 Act authorized the
Drug Czar to exercise discretion over two percent of the overall
drug budget, subject to the approval of the appropriations com-
mittees. 9 Implicit in this award of new authority was the neces-
sary presidential support for ONDCP to ward off predictable
opposition from the agencies themselves, if not also from the
Office of Management and Budget ("OMB").

D. Other Recent Legislation

A combination of frustration and creative thinking has resulted
in several novel 1995 legislative measures. An amendment to a
bill sponsored by Representative William Zeliff (R-N.H.) and
Representative Mark Souder (R-Ind.), for instance, attempted to
condition the release of foreign aid to Mexico on "the Mexican
Government taking actions to reduce the amount of illegal drugs
entering the United States from Mexico, as determined by the
Director of the Office of National Drug Control Policy."' 0 While
this measure passed the U.S. House of Representatives over-
whelmingly, it was not included in a companion Senate bill and
was struck in conference.

The effort by Representatives Zeliff and Souder was followed
in early 1996 by a similar development in a Senate bill intro-
duced on January 30, 1996 by Senators Alfonse D'Amato (R-
N.Y) and Dianne Feinstein (D-Cal.). This bill, S. 1548, would
also sanction Mexico through restriction of applications by Mexi-
can motor carriers to transport goods across the U.S. border, if

8 Pub. L. No. 103-322, 108 Stat. 1796 (1994).
9 1n fact, this two percent measure has proved more theoretical than actual, as

particular agency heads have resisted the transfers and prevailed in those efforts.
'0 H.R. 1868, 104th Cong., 1st Sess. (1995).
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the President and Secretary of Transportation were unable to
certify to Congress that substantial progress had been made in
counter-narcotics efforts."

Similarly, Representative E. Clay Shaw (R-Fla.) offered H.R.
2248, a bill "[t]o authorize the imposition of trade sanctions on
countries which threaten the health and safety of United States
citizens by failing to cooperate fully with the United States
policy regarding the reduction and interdiction of illicit drugs."
Under this bill, which was not approved in the first session of
the 104th Congress, the U.S. Trade Representative would be
empowered to rescind or withhold certain trade benefits. 12

A variety of other legislation affects the development and
implementation of National Drug Control Policy, including re-
cent demand- and supply-reduction measures. 13

" S. 1548, 104th Cong., 1st Sess. (1995).
12 H.R. 2248, 104th Cong., 1st Sess. (1995).
13For descriptions of other recent legislation affecting the Nation's Drug Control

Policy, see OFFICE OF NATIONAL DRUG CONTROL POLICY, THE WHITE HOUSE, THE
NATIONAL DRUG POLICY 56 (1995) (describing the Safe and Drug Free Schools and
Communities Act of 1994 ("SDFSCA"), the National Commission on Drug-Free
Schools, drug treatment programs, and the Drug Court Initiative) [hereinafter THE
NATIONAL DRUG POLICY, 1995].

Demand-reduction programs are also administered by various federal agencies,
including the Departments of Health and Human Services ("HHS"), Education ("DoEd"),
and Defense ("DoD"). Other legislation obviously affecting demand-side programs are
the appropriation measures required to support authorized demand-reduction. Id.

On the supply-reduction side, recent legislation affecting the Nation's Drug Control
Policy includes, the International Narcotics Control Corrections Act of 1994, which
exempted Fiscal Year ("FY") 1995 narcotics-related military assistance from general
prohibitions on aiding law enforcement, waived restrictions on narcotics-related eco-
nomic assistance, and gave the President authority to aide international counternarco-
tics efforts on such terms as he may determine fit. See International Narcotics Control
Corrections Act of 1994, Pub. L. No. 103-447, 108 Stat. 4691-98 (codified as amended
in scattered sections of 7, 8, 12, 18, 19, 21, 22 U.S.C.). In addition, a variety of
appropriation bills supported or affected the supply-reduction programs, including the
Foreign Operations Appropriations for FY1995, approving $105 million for the State
Department's international narcotics programs, and creating a major new weapon in
National Drug Control Policy by authorizing the President to deny foreign military
financing to Colombia and Bolivia unless he certifies that it will be used primarily for
narcotics-related activities (following the model of other historic de-certification legis-
lation), and further barring debt relief by the United States for any nation that does
not cooperate in international narcotics control efforts. See Foreign Operating Appro-
priations for FY1995, Pub. L. No. 103-306, 108 Stat. 1608-58 (codified as amended
in scattered sections of 2, 7, 10, 22, 36, 50 U.S.C.).

Somewhat perilously, the Department of Defense Appropriations Act of 1995 and the
Foreign Operations, Export Financing, and Related Programs Appropriations Act of
1994, respectively, reduced drug interdiction and counterdrug funding at DoD by
approximately $150 million, from $868.2 million in FY1994 to $721.266 million in
FY1995, and reduced funding to the State Department's international narcotics control
programs by nearly $50 million, from $147.8 million in FY1993 to $100 million in
FY1994. See Department of Defense Appropriations Act of 1995, Pub. L. No. 103-335,
108 Stat. 2599-2660 (codified as amended in scattered sections of 10, 22, 41, 50
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Other key pieces of 1995 legislation not yet signed by the
President as of early 1996 include H.R. 728, which proposes to
replace specific provisions in the 1994 Violent Crime Control
Act concerning police, prevention and drug courts (Title 1; Title
3, Subtitles A through S, and X; and Title 5, respectively) with
a flexible $10 billion block grant program, allocated at $2 bil-
lion per fiscal year between 1996 and 2000.

The flexibility in this law enforcement block grant is novel
and intended to allow states to spend Federal monies on their
choice of police officer training, hiring, and overtime pay, as
well as new law enforcement technology, crime prevention pro-
grams, school security, drug courts, multi-jurisdictional task forces,
and more anti-drug activities under the Byrne Grant program.
This bill passed the House of Representatives on February 14,
1995. Special credit also goes to Representative William McCol-
lum (R-Fla.), Chairman of the Crime Subcommittee of the House
Judiciary Committee, for launching a hard-hitting anti-juvenile
crime initiative in 1996.

On the edges of the process, but nevertheless important, are
measures that would further enhance law enforcement and other
aspects of the Drug War. For example, H.R. 1488 would heighten
certain mandatory minimum sentences that involve a firearm;
H.R. 2076 would enhance the provisions of H.R. 728 by adding

U.S.C.); Foreign Operations, Export, Financing, and Related Programs Appropriations
Act of 1994, Pub. L. No. 103-87, 107 Stat. 931-76 (codified as amended in scattered
sections of 2, 5, 12, 22, 50 U.S.C.).

Finally, additional significant legislation, which affected both demand- and supply-
reduction, includes the Emergency Supplemental Appropriations and Rescissions Bill
for FY1995 that cut previously unspent funding for portions of selected drug-related
programs in the 1994 Crime Control Act, including the so-called drug courts ($17.1 mil-
lion), the Family and Community Endeavor Schools grants at DoEd ($11.1 million), and
the Community Schools Youth Services at HHS ($15.9 million). It also transferred
$13.2 million frdm the ONDCP Special Forfeiture Fund to the U.S. Customs Service
for implementation of a new border enforcement initiative called Operation Hardline.
See Emergency Supplemental Appropriations for Additional Disaster Assistance, for
Anti-Terrorism Initiatives, for Assistance in the Recovery from the Tragedy that
Occurred at Oklahoma City, and Rescissions Act of 1995, Pub. L. No. 104-19, 109
Stat. 194-254 (codified as amended in scattered sections of 5, 20, 23, 26, 40, 42
U.S.C.). The Federal Sentencing Guidelines, Amendment, Disapproval was also key
1995 legislation. It disapproved the amendments proposed by the U.S. Sentencing
Commission that would have reduced mandatory minimum sentences for crack cocaine
and money laundering transactions, and simultaneously raised the penalties for distribu-
tors of powder cocaine by widening the dealer population to which current mandatory
minimums apply; this provision was strongly advocated by Representative Zeliff and
Representative William McCollum (R-Fla.). In the absence of this legislation, the
Sentencing Commission amendments would have gone into effect on November 1,
1995. See The Federal Sentencing Guidelines, Amendment, Disapproval, Pub. L. No.
104-38, 109 Stat. 334-35 (1995) (codified as amended in 28 U.S.C. § 994).
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nearly $2 billion in a Local Law Enforcement Block Grant Pro-
gram, specifically targeted to drug-related activities. 14

In the Senate, S. 3, introduced by Senate Majority Leader Bob
Dole (R-Kan.), would create a law enforcement block grant that
also expands mandatory minimum sentences for those who use
minors in commission of narcotics offenses or discharge of a
firearm; and S. 1398, which amends the Controlled Substances
Act to increase the penalty for trafficking in powder cocaine to
the same level, attempting to damp out the argument about dif-
ferent mandatory minimum sentences for the two drugs by rais-
ing the lesser penalty. Together, these efforts reflect differing
approaches to halting the onslaught of the drug abuse and drug-
related crime. They also reflect a common growing concern for
the Nation's basic security.15

E. Congressional Drug Policy Hearings from 1988 Through
1994

More recently, legislative and investigative oversight hearings
have been held on a variety of topics relating to national drug
policy. Many of these hearings, for example the 1989 and 1990
Hearings of the Legislation and National Security Subcommittee
of the House Committee on Government Operations, targeted
"The National Drug Control Strategy" However, they also tended
to drift toward problems afflicting a few specific programs (at
more than fifty federal agencies and departments), highlight in-
dividual geographic concerns, and follow idiosyncracies of the
Committee or Subcommittee Chairmen.1 6

14See H.R. 1488, 104th Cong., 2d Sess. (1995); H.R. 2076, 104th Cong., 2d Sess.
(1995); H.R. 728, 104th Cong., 2d Sess. (1995).

'5See S. 3, 104th Cong., 2d Sess. (1995); S. 1398, 104th Cong., 2d Sess. (1995).
16See, e.g., The National Drug Control Strategy: Hearing Before the Legis. and

National Security Subcomm. and Joint Hearings Before the Legis. and National
Security Subcomm. and Gov't Information, Justice and Agric. Subcomm. of the Com-
mittee on Gov't Operations, 101st Cong., 1st Sess., vol. 1 (1989) [hereinafter 1989
Hearings on The National Drug Control Strategy, vol. 1]; The National Drug Control
Strategy: Hearing Before the Legis. and National Security Subcomm. and Joint Hear-
ings Before the Legis. and National Security Subcomm. and Gov't Information, Justice
and Agric. Subcomm. of the Committee on Gov't Operations, 101st Cong., 1st, 2d Sess.,
vol. 2 (1990) [hereinafter 1990 Hearings on The National Drug Control Strategy, vol.
2]; The National Drug Control Strategy: Hearing Before the Legis. and National
Security Subcomm. and Joint Hearings Before the Legis. and National Security
Subcomm. and Gov't Information, Justice and Agric. Subcomm. of the Committee on
Gov't Operations, 101st Cong., 2d Sess., vol. 3 (1990) [hereinafter 1990 Hearings on
The National Drug Control Strategy, vol. 3]. Volume One of these oversight hearings
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On balance, these hearings advanced the issue of drug abuse
and drug trafficking in public dialogue, but did not arrive at any
guiding or governing principles that might legitimately form the
basis for an effective National Drug Control Strategy. Where
firm positions were taken by the Chairman, they tended to reflect
the view that demand- and supply-reduction are in competition
and that demand-reduction efforts, particularly drug treatment,
should prevail. Thus, then-Chairman John Conyers, Jr., (D-Mich.),
of the Legislation and National Security Subcommittee opened
one hearing with the proclamation that, "it has become apparent
that the focus of the drug strategy must be on reducing de-
mand."17

allowed for Administration presentations and a brief discussion of interdiction and the
Andean Initiative, while Volume Two focused on "The Impact on the State of Michi-
gan," "The Impact on the State of California:' and "The Impact on the State of
Illinois." Volume Three addressed prevention, treatment and law enforcement programs,
but seemed to favor treatment-oriented demand-reduction and promoted the view that
demand-reduction and supply-reduction efforts must be viewed in competition, rather
than recognizing that interdiction and source country programs, if effective, reduce
street availability and purity, raise price, and make prevention more likely to succeed.
On the other hand, effective prevention reduces overall casual use, shrinks the number
of users likely to become addicted, and reduces the burden on the criminal justice
system, law enforcement, and treatment programs. Finally, reducing the demand for
illegal drugs and reducing the growth of demand reduces the incentive for increased
production, thus aiding supply-side efforts, including coca crop eradication and alter-
native crop production in the source countries. Interestingly, the expert testimony at
these hearings does not support the view that interdiction and prevention should take
a back seat to drug treatment; in fact, some advocates of greater federal attention to
drug treatment conceded that effectiveness measures are lagging in the area of drug
treatment. For example, Karst 1. Besteman testified that, among the faults of the 1990
Strategy, was "[tihe emphasis of [sic] expansion of treatment capacity by the federal
government with little or no assistance to improve its quality and effectiveness." While
Besteman offers one argument for more federal funding to aid research into the efficacy
of drug treatment, his testimony is also a persuasive argument against open-ended
funding of drug treatment programs not proven to be effective. 1990 Hearings on "The
National Drug Control Policy," vol. 3, id. at 188 (testimony of Karst J. Besteman,
Executive Director of the Alcohol and Drug Abuse Problems Association).

171990 Hearings on The National Drug Control Strategy, vol. 3, supra note 16, at
151 (statement of Rep. Conyers). In addition, contrary to expert testimony indicating
the absence of effective drug treatment programs and confirming that few if any
publicly funded drug treatment programs offered encouraging rates of success with
crack or cocaine addicts, Conyers nevertheless maintained that "[p]reliminary research
indicates that drug treatment reduces drug abuse, increases employment and decreases
crime." Id. at 152. Indeed, these hearings appear to have been intended to buttress
unrelated priorities. For example, expressing "serious reservations about the general
orientation" of the 1990 Strategy, which funded interdiction, source country programs,
and prevention programs ahead of drug treatment programs, Chairman Conyers took
the discussion far afield of counternarcotics policy, asking then-Drug Czar William
Bennett, "Isn't it impossible to fight a war on drugs without fighting a war on poverty,
homelessness, unemployment, teenage pregnancy, and the overall despair about the
future?" 1989 Hearings on "The National Drug Control Strategy," vol. 1, supra note
16, at 19.
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Some national hearings have even been wasteful and counter-
productive. Ironically, and contrary to the body of scientific
evidence describing what narcotics are, how narcotics severely
and subtly impair the human mind and body, and how devastat-
ing effects of drug use can be in the nearterm (e.g., cardiac
arrest, mental impairment, addiction, death) and long-term (e.g.,
reduced motivation, addiction, mental and physical process de-
terioration, death), one 1994 hearing even gave witnesses an
opportunity to blithely opine in favor of legalizing dangerous
narcotics.

1 8

At that hearing, witnesses were encouraged to explore the
legalization of marijuana, PCP (phencyclidine), and cocaine. Put-
ting aside the body of narcotics science demonstrating psycho-
logical and bodily harm, 19 the inchoate criminality of non-medi-

'8 Drugs in the 1990s: Emerging Trends; The Challenges Facing the Drug Enforce-
ment Administrations, the Justice Department, and the Coast Guard: Hearing Before
the Information, Justice, Transp., and Agric. Subcomm. of the Committee on Gov't
Operations, 103d Cong., 2d Sess. (1994) [hereinafter 1994 Hearings on Drugs in the
1990s]. See also infra notes 19 and 21 and accompanying text.

19The damaging effects of drugs on the body have been widely reported. The most
authoritative data is collected from emergency rooms around the country and presented
by HHS in the annual Preliminary Estimates From The Drug Abuse and Warning
Network, or "DAWN," data. DAWN data released in September 1995 demonstrates the
harms associated with drugs, as well as the recent increases in juvenile drug use.

Specifically, the 1995 DAWN data shows that "cocaine-related episodes reached their
highest level in history," heroin-related episodes have been increasing since the early
1980s, "marijuana/hashish-related episodes rose from 28,900 in 1993 to 40,100 in
1994, a 39 percent increase," and "[t]he 1994 estimates of total drug-related hospital
emergency department episodes continued an upward trend begun in 1991"' SUBSTANCE
ABUSE AND MENTAL HEALTH SERVICES ADMIN., DEP'T OF HEALTH AND HUM. SERV-

ICES, 1994 PRELIMINARY ESTIMATES OF DRUG-RELATED EMERGENCY DEPARTMENT

EPISODES 11 (1995) [hereinafter 1994 PRELIMINARY ESTIMATES].
The 1995 emergency room data also indicates that "[d]rug related episodes rose by

58 percent (from 323,100 to 508,900) from 1978 to 1994, while emergency department
visits increased by 21 percent (from 71.3 million to 86.1 million)," id. at 6, and "[t]he
rate of drug-related episodes per 100,000 population increased 32 percent" from 1990
to 1994. Id. at 6.

Of the remaining 1995 DAWN facts, four stand out: "Between 1993 and 1994, the
number of drug-related episodes rose by 17 percent for persons aged 12 to 17 years,"
id. at 6; "[d]ependence" and "recreational use" were both listed as "motives" for drug
use producing these emergencies, id. at 7; "[t]he most frequently recorded reason for
a drug-related emergency department visit was 'overdose' . . . which composed 51
percent of all episodes and increased by 16 percent since 1991;" id. at 7, and the
"proportion of drug-related episodes that are heroin-related has increased steadily from
4 percent in 1978 ... to 13 percent in 1994... " Id. at 8. Accordingly, it can hardly
be said that there are not significant and damaging health effects associated with each
drug named in the 1995 DAWN data, including heroin, cocaine, and marijuana/hashish.

Independently, Dr. Mark Gold, professor of neuroanatomy at the University of
Florida, is reported to have recently found that "all drugs change the brain chemistry,"
and "marijuana and cocaine alter both human genes and neuroreceptors." WILLIAM R.
CALTRIDER, JR., CTR. FOR ALCOHOL AND DRUG RESEARCH AND EDUC., THE FOLLY OF

MARIJUANA LEGALIZATION 5 (1995).
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cal narcotics use, the heightened impact of narcotics on children,
and the deep societal and moral implications of government
encouragement of narcotics use, one witness opined that mari-
juana's only attraction is that it is "illicit" and that "no one
knows" what would happen to the crime rate if cocaine were
legalized. The same witness suggested that making cocaine avail-
able in large doses to addicts would assure "illicit cocaine deal-
ers would be put out of business. 20 The naivete, as well as the
uninformed and misleading nature of that testimony, did little to
enhance the public dialogue.

While indulgent and defeatist arguments for drug legalization
and decriminalization have been bandied about at different points
during the course of the Nation's historic fight against drug
abuse and international drug trafficking, 21 most recently by Presi-
dent Clinton's then-Surgeon General, Jocelyn Elders-these ideas

Likewise, Caltrider reports that "the respiratory burden" and "physiological insult"
created by "one joint of marijuana" is "400% greater than [by] a commercial tobacco
cigarette," that "[u]se of marijuana as infrequently as once a month will insure
consistent'retention of a baseline level of THC and byproducts in lipid tissues, the
brain, lungs, liver and reproductive organs of the user," and meaning that "[t]here is
no safe daily dose of marijuana, a drug whose psychoactive agent is fat-soluble and
tenaciously persistent within the human body." Id. at 5-6.

Importantly, the definition of marijuana has also been changing, and this bears on
health effects. "The THC content of current street-grade marijuana is 2500% more
potent than that of the late 1960's ... ." Id. at 6.20See 1994 Hearings on Drugs in the 1990's, supra note 18, at 35-37.

21 There have been sporadic efforts to legalize narcotics, often under the rubric of
"legalization," "decriminalization" "medicalization" or "harm reduction" by groups
such as NORML, for years. Most recently, at a Harvard Law School Conference on
May 21, 1994, nine legalization or harm reduction advocates were invited to share their
views. Whether the intent of- the conference was to openly air, promote, or discredit
the pro-legalization advocates, their expressed views speak for themselves. These views
were included in a recent paper by William R. Caltrider, Jr., president of the Center
for Alcohol and Drug Research and Education, a nonprofit public policy information
clearing house. According to Caltrider's report, Richard Cowan, the national director
of NORML, indicated at the Harvard conference that drug prohibition "policies are no
more effective than those of Stalin and Hitler," "millions of people are harmed by your
[drug] policies, not the drug itself." Similarly, Caltrider reports that another legalization
advocate presented the case that society suffers from "addictiphobia" and professed that
"marijuana is a harmless drug." John Morgan of City University of New York
apparently explained that "cocaine does not cause physical dependence," adding that"when we know drugs are dangerous, we should legalize them," since "prohibiting
dangerous drugs is foolish." Representative Barney Frank (D-Mass.) is reported to have
said that "drug laws are among the most stupid parts of our culture," and "people like
Kurt Schmoke [mayor of Baltimore, who urges drug legalization] are enormously
courageous." Finally, the reported comments of Orange County Circuit Court Judge
James Gray, as recorded by Caltrider, include the view that "the very worst thing would

* be the [sic] close our borders and keep drugs out," and the dismaying assertion by a
member of the judiciary that "we made a 17 percent gain (in a public poll) in favor of
legalization in one year in Orange County." William R. Caltrider, Rhetorical Disinfor-
mation in Drug Policy Debate, Address at PRIDE International Conference (Mar. 24,
1995) (on file with the author).
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have seldom been taken seriously. The empirical reasons for
dismissing the legalization argument, beyond the body of sci-
ence supporting direct and indirect health damage resulting from
narcotics, 22 the immorality of drug use, and broader social is-
sues, are: (1) the close proven correlation between high street
availability, high purity, low price and increased casual drug use,
particularly use by children ages twelve to seventeen;23 (2) the
proven link between violent crime and drug use, in particular
user-crime, rather than dealer- or internecine gang-crime;24 and

22 See supra note 19 and accompanying text. In addition, however, note that the
National Institute on Drug Abuse (NIDA) at the National Institutes of Health reported
in 1995 that "research has shown marijuana use has many serious and harmful effects."
Elaborating, NIDA reported that:

Short-term or acute effects of marijuana include impairments in learning and
memory, perception, judgement, and complex motor skills . . . .Marijuana
can cause difficulty speaking, listening effectively, thinking, retaining knowl-
edge, problem solving and forming concepts. An "amotivational syndrome"
can develop in heavy, chronic marijuana users. It is characterized by decreased
drive and ambition, shortened attention span, poor judgement, high distracti-
bility, impaired communications skills, and diminished effectiveness in inter-
personal situations . . . . Judgement of speed and time are impaired by
marijuana use, making driving particularly hazardous. In one study of more
than 1,000 accident victims at a shock trauma unit, 35% were found to have
detectable levels of marijuana in their blood .... Regular use of marijuana-
with or without other illicit drugs-is correlated with higher levels of truancy,
fighting, delinquency, arrests, and health problems in adolescents .... Physi-
ological effects of marijuana include an alteration of heart rate. Use of
marijuana may result in intense anxiety, panic attacks or paranoia ....
Marijuana smoke contains some of the same carcinogens and toxic particulates
as tobacco, sometimes in higher concentrations. Daily use of 1 to 3 joints
appears to produce the same lung diseases (bronchitis, emphysema, and
bronchial asthma) and potential cancer risk as smoking five times as many
cigarettes.

NATIONAL INSTITUTE ON DRUG ABUSE AND NATIONAL INSTITUTES OF HEALTH, THE
FACTS ABOUT MARIJUANA 1 (1995).

23 See supra note 16 and infra note 24.
24

See, e.g., OFFcE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, U.S.
DEP'T OF JUSTICE, JUVENILE OFFENDERS AND VICTIMS: A NATIONAL REPORT (1995)
[hereinafter 1995 OJJDP REPORT]. Among other findings, the 1995 OJJDP report found
that "I in 3 juvenile detainees were [sic] under the influence of drugs at the time of
their offense,' and according to the National Institutes of Justice Drug Use Forecasting
("DUF') data, "[o]verall, the 12 [DUF detention center] sites in 1993 reported that
between 18% and 54% of juveniles tested positive for at least one illicit drug" at the
time of arrest, and "[tihe average proportion of positive [juvenile] tests was 33%...
substantially above the 1992 average of 25%." Id. at 64-65. In addition, "[t]he crime
most commonly committed [by juveniles] under the influence of drugs was burglary,"
and "crimes committed most often to obtain drugs were drug selling (36%), serious
assault (24%), burglary (24%), and robbery (19%)' Id. at 64. Finally, so there can be
no minimization of the correlation between rising juvenile crime and rising juvenile
use of marijuana, the 1995 OJJDP report notes that "[tihe level of marijuana use in
1993 [i.e., positive test at arrest] ranged from 14% to 51% [among the 12 test sites]
of the juveniles tested, with an average value of 26% ... substantially above the 1992
average of 16.5%." Id. at 65.

On rising violent juvenile crime, the Justice Department found that, "[a]fter years of
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-(3) the clear relationship between casual drug use and addiction,
including the percentage of casual users who will, by virtue of
regular or continuing use, become addicted (with the attendant
harms of addiction).25

In response to the suggestion at the 1994 hearing testimony
that legalizing cocaine would somehow mean "illicit cocaine
dealers would be put out of business," the shortest answer is not
the economic reality that as cocaine use increased, production in
the source countries would also increase or that most drug-re-
lated crime is not dealer-related. 26 The shortest answer is that,
more people would die (directly and indirectly) as use and ad-
diction increased,27 and they would die both at the hands of legal
dealers and those continuing to promote a higher potency black
market. Of course, crime associated with any act considered
criminal (including murder) could be statistically reduced over-
night by declaring the act no longer a crime; victory on those
terms would be an obvious illusion. For better or worse, the
national dialogue, including the rare congressional hearing, has
periodically indulged in a counter-productive discussion of drug
legalization. However, until we begin seriously considering the
legalization of murder, child abuse, and similar crimes, there is
no room in the public dialogue for discussing the legalization of
narcotics.

relative stability, juvenile involvement in violent crime known to law enforcement has
been increasing:' Id. at 1. Moreover, DoI indicates that "if juvenile arrest rates for
Violent Crime Index offenses (murder, rape, robbery, and aggravated assault) were to
remain fixed at the 1992 level, juvenile population growth alone would produce a 22
percent rise in violent juvenile crime arrests." More forebodingly, DoJ concludes,
"Should the juvenile crime arrest rates increase in the future. . . juveniles arrested for
these violent crimes would double by the year 2010 ... ." Id.

Finally, Caltrider observes that, "[d]rug use and criminal activity are inextricably
linked" and "between 50-80% of felony arrestees nationwide test positive for some
single or multiple illicit drug(s) at the time of the arrest for a non-drug crime:'
CALTRIDER, THE FOLLY OF MARIJUANA LEGALIZATION, supra note 19, at 7.
25 The Columbia University Center on Addiction and Substance Abuse, led by former

President Jimmy Carter's Secretary of Health Education and Welfare ("HEW"), Joseph
Califano, and former Demand Reduction Deputy ONDCP Director under President
Bush, Herbert Kleber, in a joint press release with former Drug Czar William Bennett,
recently warned that, "If historical trends continue, the jump in marijuana use among
America's children (ages 12-18) from 1992 to 1994 signals that 820,000 more of these
children will try cocaine in their lifetime. Of that number, about 58,000 will become
regular cocaine addicts and users." Untitled Press Release from Joseph Califano and
William Bennett (Sept. 1995) [hereinafter Caifano and Bennett Press Release].26See infra notes 51 and 54 and accompanying text.27See supra notes 19, 22 and 24 and infra notes 51 and 54.
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F. General Accounting Office Investigations

It should be noted that, while hearings in 1995 established
new ground in the process of reviewing the National Drug Con-
trol Strategy, and presented findings based partially on new Gen-
eral Accounting Office ("GAO") investigations, earlier GAO in-
vestigations were helpful in guiding national policy.21

G. Other Congressional Anti-Drug Efforts

Creative thinking has also opened non-legislative channels.
One of the most promising is the formation of the U.S. House
Bipartisan Drug Policy Working Group, which in a closed ses-
sion recently heard from FBI Director Louis Freeh, DEA Ad-
ministrator Thomas Constantine, and ONDCP Director Lee Brown.
That unprecedented November 1, 1995 meeting drew in excess
of twenty-five members of the House and a nearly even, split
between Republicans and Democrats. On February 29, 1996, the
Group met again for nearly two hours with newly confirmed
White House Drug Czar, General Barry McCaffrey, again in
closed session. The Group is co-chaired by Representative Zeliff
and Representative Charles Rangel (D-N.Y). Another promising
group is the newly created Senate-House Drug Policy Task Force,
jointly chaired by Senator Orrin Hatch (R-Utah), Senator Char-
les E. Grassley (R-Iowa), Representative Zeliff, and Representative
Henry Hyde (R-Ill.). The Task Force was convened by Majority
Leader Dole (R-Kan.) and House Speaker Newt Gingrich (R-
Ga.). A third major initiative is the spear-heading of community
anti-drug coalitions by Representative Rob Portman (R-Ohio).
This highly successful initiative may soon be replicated through-
out the country, and involves creating local synergies by bring-
ing together often disparate groups behind one anti-drug mis-
sion.

2 8See, e.g., GENERAL ACCOUNTING OFFICE, COMMUNITY BASED DRUG PREVENTION:
COMPREHENSIVE EVALUATIONS OF EFFORTS ARE NEEDED (1993); GENERAL ACCOUNT-
ING OFFICE, WAR ON DRUGS: FEDERAL ASSISTANCE TO STATE AND LOCAL DRUG
ENFORCEMENT (1993); GENERAL ACCOUNTING OFFICE, DRUG CONTROL: REVISED
DRUG INTERDICTION APPROACH Is NEEDED IN MEXICO (1993); GENERAL ACCOUNTING
OFFICE, DRUG CONTROL: REAUTHORIZATION OF THE OFFICE OF NATIONAL DRUG
CONTROL POLICY (1993) [hereinafter REAUTHORIZATION]; GENERAL ACCOUNTING
OFFICE, INS DRUG TASK FORCE ACTIVITIES: FEDERAL AGENCIES SUPPORTIVE OF INS
EFFORTS (1994).
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II. PREDICATE FOR ACTION: A NATION IN CRISIS

In 1995, congressional oversight hearings conducted by the
Subcommittee on National Security, International Affairs and
Criminal Justice (hereinafter "National Security Subcommittee"),
of the Government Report and Oversight Committee, broke new
ground in the exploration of National Drug Control Policy. Those
hearings, chaired by Representative Zeliff, in combination with
recent nationwide studies and other reliable documentary evi-
dence, provide the statistical and evidentiary underpinning for
the analysis that follows. 29

The National Security Subcommittee initiated its investigation
of the design, coordination, and implementation of the National
Drug Control Policy in early 1995.30

Even in early 1995, a number of factors suggested a major
deficiency in how the nation was approaching the drug war.
These factors included the steep rise in juvenile and overall drug
use (including both rising casual drug use and increasing regu-
larity of use), the growing awareness that increased juvenile drug

29See Effectiveness Hearings, supra note 5.30 During the 1995 investigation into the status of the National Drug Control Strategy
and its implementation, the Subcommittee engaged in extensive correspondence with
the Administration, including direct correspondence with the President; the Vice
President; the President's National Security Advisor, Anthony Lake; the Director of
ONDCP, Dr. Lee P. Brown; the United States Interdiction Coordinator and Coast Guard
Commandant, Admiral Robert E. Kramek; the Administrator of the Drug Enforcement
Administration, Thomas A. Constantine; the Commissioner of the U.S. Customs
Service, George Weise; the Department of Defense Deputy Assistant for Drug Enforce-
ment Policy, Brian Sheridan; the Department of State Deputy Assistant Secretary for
International Narcotics and Law Enforcement, Ambassador Jane E. Becker; and others
at the Departments of Justice, Defense, State, ONDCP, and elsewhere in the Admini-
stration.

The Subcommittee investigation also included a June 1995 fact-finding trip to the
Seventh Coast Guard District in the Caribbean transit zone, which involved high-level
briefings at Seventh District Headquarters in Miami on Coast Guard interdiction
initiatives at sea, Drug Enforcement Administration (DEA) activities in the Greater
Antilles, and interagency working group activities in Puerto Rico involving the FBI,
DEA, Customs, Border Patrol, and local authorities. The Subcommittee also received
in-depth briefings by Admiral Granuzo and others at the Joint Interagency Task
Force-East in Key West, Florida, dedicated to Eastern Caribbean Drug Interdiction. In
coordination with ONDCP, Subcommittee Chairman Zeliff also traveled with the White
House Director of ONDCP for prevention and treatment programs in New England.

In general, the Subcommittee met extensively with the Federal agencies involved in
implementing the National Drug Control Strategy and relied upon statistical and
anecdotal evidence pertaining to the effectiveness and accountability of the current
National Drug Control Strategy and programs. Efforts under inquiry spanned interdic-
tion, law enforcement, prevention, treatment, and source country initiatives. The
Subcommittee was assisted by GAO investigators, field agents, and departmental
inspectors general.
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use is linked to rising juvenile crime,31 the absence of a long-
promised White House Heroin Strategy,32 an objective reduction
in interdiction efforts, 33 an apparent lack of progress in source
countries toward goals set forth for so-called source country
programs, 4 reports of lagging accountability in drug prevention
programs, 35 de-emphasis by the media on drug abuse3 6 and the
overall rise in drug-related juvenile violence, 37 and problems
with interagency coordination of counter-narcotics.38

A. Juvenile Drug Use Exploding

What becomes apparent upon a review of all available factual
material is that-as of early 1996-the nation is in the grips of
an unprecedented juvenile drug use explosion, replete with the
societal costs and the correlations any observer would expect
from such a development.

Specifically, the evidence is now nearly incontrovertible that
drug use among the nation's juvenile population has risen at an
alarming rate across American society over the past three years.
Reputable 1994 nationwide surveys measured disturbing increases

31 1995 OJJDP REPORT, supra note 24, at 58-65.
321n November 1993, the President promised a national heroin strategy within 120

days. As testimony indicated throughout hearings in 1995, no heroin strategy was ever
produced. Without White House announcement, the President finally signed a national
heroin strategy in late November 1995. Because the signed strategy offers little that is
new, is weak on details, and was promulgated without implementing guidelines, it has
been a nullity so far. However, there is hope that with the nomination of a new ONDCP
director, namely General Barry McCaffrey, the implementing guidelines will appear,
and the heroin strategy will be integrated into a more coherent overall strategy.33See infra notes 84-122 and accompanying text.34See infra notes 125-134 and accompanying text.

35In particular, reports of waste and misapplication of funds have been associated
with certain states' administration of Safe and Drug Free Schools monies. These
allegations are presently under investigation by the Department of Education and GAO.

36See Effectiveness Hearings, supra note 5, at 114 (statement of Thomas Hedrick,
Vice Chairman of the Partnership for a Drug-Free America). Hedrick continues, "[since
the Partnership's inception,] [t]he nation's media has donated over $2 billion in time
and space to get our anti-drug messages to the public. In 1990 and 1991, this translated
to 1 anti-drug message per household per day. However, support of our messages has
declined by 20 percent over the past three years because the media is not as convinced
that the drug issue is as important as it was." Id.

Hedrick also noted, "There has been an even more dramatic decrease in the news
coverage of the drug issue.., going from about 600 stories in the 3 major networks
in 1989 to 65 which, quite frankly, from a communications point, ladies and gentlemen,
is about zero." Id. at 112.

37See supra note 24 and accompanying text.
38See Effectiveness Hearings, supra note 5, at 100-04 (statement of Admiral Paul

A. Yost, USCG (retired), president, James Madison Memorial Fellowship Foundation).
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in drug use and acceptability, especially among the nation's
youth.

According to the 1994 Monitoring the Future Study, con-
ducted by the University of Michigan, thirteen percent of eighth-
graders experimented with marijuana in 1993, about twice the
1991 level. Experimentation among tenth-graders increased by
about two-thirds the previous three years, and daily use among
high school seniors was up by half over 1993 levels.3 9

In addition, lifetime cocaine use increased among eighth and
tenth graders, crack use increased among eighth graders, lifetime
use of hallucinogens (including LSD) increased for tenth grad-
ers, and lifetime, annual and current use of heroin increased
among eighth graders. Overall, drug use showed a marked upturn
among the junior and senior high school students surveyed.40

This same study, which annually surveys approximately 16,000
high school seniors, the same number of tenth graders, and ap-
proximately 17,000 eighth graders,41 came to other disturbing
conclusions. The 1994 survey not only found that overall life-
time use of drugs was up; it found a declining number of stu-
dents who viewed use of crack, cocaine, LSD or heroin as risky.42

39
NATIONAL INSTITUTE OF DRUG ABUSE, DEP'T. OF HEALTH AND HUM. SERVICES,

MONITORING THE FUTURE STUDY, 1975-1994: NATIONAL HIGH SCHOOL SENIOR DRUG
ABUSE SURVEY (1994) [hereinafter MONITORING THE FUTURE STUDY].401d. at 4.41The Monitoring the Future Study is highly regarded within the drug-prevention
community. Data are collected annually in the spring from public and private junior
and senior high schools throughout the country, excepting Alaska and Hawaii. The
survey covers both trends in use and prevalence of drug use and addresses 20 classes
and-subclasses of drugs, including marijuana/hashish (up 2.7% in 1993 and up 2.9%
in 1994, after falling 4.1% in 1992), inhalants (up 0.8% in 1993 and up 0.3% in 1994,
after falling 1.0% in 1992), LSD (up 1.7% in 1993 and up 0.2% in 1994, after falling
0.2% in 1992), PCP (up 0.5% in 1993 and down 0.1% in 1994, after falling 0.5% in
1992), cocaine (level in 1993, after falling 1.7% in 1992, falling 1.6% in 1991, falling
0.9% in 1990, falling 1.8% in 1989, falling 3.1% in 1988, falling 1.7% in 1987, and
falling 0.4% in 1986), crack (level in 1993 and up 0.4% in 1994, after falling 0.5% in
1992, falling 0.4% in 1991, falling 1.2% in 1990, falling 0.1% in 1989 and falling 0.6%
in 1988, before which crack was not measured), heroin (level in 1993 and 1994, after
a 0.3% increase in 1992), stimulants (up 1.2% in 1993 and 0.6% in 1994, after falling
steadily from a high of 32.2% in 1981 to a low of 13.9%), crystal methamphetamine
(up 0.2% in 1993 and 0.3% in 1994, after falling 0.5% in 1992), sedatives (up 0.3%
in 1993 and up 0.9% in 1994, after falling 0.6% in 1992), barbiturates (up 0.8% in
1993 and up 0.7% in 1994, after falling 0.7% in 1992), and tranquilizers (up 0.4% in
1993 and up 0.2% in 1994, after falling 1.2% in 1992). Also included in the study were
anabolic steroids, non-LSD hallucinogens, other opiates, methaqualone, amyl and butyl
nitrites, and alcohol. questions include inquiries into age of first use, trends in use at
earlier grade levels, intensity of drug use, attitudes and beliefs concerning various types
of drug use, and perceptions of peer attitudes. MONITORING THE FUTURE STUDY, supra
note 39, at 2.421d. at 4.
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Increasing use of illegal drugs was also reported by the Drug
Abuse Warning Network (DAWN) using data on drug-related
emergencies during 1993, collected from emergency rooms around
the country. Overall, that data showed an eight percent increase
in drug-related emergency room cases between 1992 and 1993,
with heroin overdoses accounting for forty-five percent of the
increase. Cocaine use also reached an all-time high, having more
than doubled since 1988, and marijuana emergencies increased
twenty-two percent between 1992 and 1993.41

The latest surveys indicate that illegal drug use has continued
to rise since 1994. The National Household Survey released in
late 1995 shows that overall drug use among children ages twelve
to seventeen jumped nearly fifty percent in 1994, from 6.6% to
9.5%.44 The National Pride Survey of 200,000 students shows
that one in three American high school seniors now smokes
marijuana, that there has been a thirty-six percent increase in
cocaine use among students in grades nine through twelve since
1991-92, and that hallucinogen use by high schoolers has risen
seventy-five percent since 1988-89.45 Additionally, the October
1995 DAWN data shows that, in 1994, "[c]ocaine-related epi-
sodes reached their highest level in history," registering a "15
percent increase from 1993 ...and 40 percent increase from
1988 . . . " Marijuana or hashish-related emergencies rose thirty-
nine percent from 1993 to 1994, while total drug-related emer-
gency cases rose ten percent between 1993 and 1994.46

B. Historical Context: Prior Decade of Falling Use

The increase in juvenile drug use over the past three years is
especially disheartening in light of the reductions witnessed un-
der the Reagan and Bush Administrations. Between 1981 and
1992, overall drug use fell precipitously, as coordinated federal,
state, community, and parental counter-narcotics activity inten-

4 3 SUBSTANCE ABUSE AND MENTAL HEALTH SERVICES ADMIN., DEP'T. OF HEALTH
AND HUm. SERVICES, 1993 PRELIMINARY ESTIMATES OF DRUG-RELATED EMERGENCY
DEPARTMENT EPISODES 2-8 (1994).

44
SUBSTANCE ABUSE AND MENTAL HEALTH SERVICES ADMIN., DEP'T. OF HEALTH

AND HUM. SERVICES, PRELIMINARY ESTIMATES FROM THE 1994 NATIONAL HOUSEHOLD
SURVEY ON DRUG ABUSE (1995).

4 5 PRIDE, TEEN DRUG USE RISES FOR FOURTH STRAIGHT YEAR, 1-4 (1995). See also
THOMAS J. GLEATON, ET AL., PRIDE COMMUNITIES: A GRASSROOTS DRUG PREVENTION
EFFORT FOR HEALTHY TEENS (1995).

461994 PRELIMINARY ESTIMATES, supra note 19, at 11.
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sified, and Presidents Reagan and Bush, as well as First Lady
Nancy Reagan, provided outspoken leadership on the issue.47

In combination with nationwide grassroots parent groups, such
as Pride and the National Family Partnership, Nancy Reagan's
"Just Say No" prevention message began the push to reduce drug
use in the early 1980s. Reagan's effort was supplemented by
federal drug prevention funding in 1987, and was coordinated
with the first concerted drug interdiction program in the late
1980S.48

Aided by new counter-narcotics programs at the Departments
of Defense and Justice, the Drug Enforcement Administration,
U.S. Customs Service, Border Patrol, and State and Local law
enforcement agencies, then-Coast Guard Commandant Admiral
Paul Yost coordinated and implemented a drug interdiction effort
based on the increased flow, or "pulsing," of federal interdiction
resources into the Transit Zone at high drug trafficking times
(for example, in high harvest seasons).49

Together, these prevention, law enforcement, and interdiction
efforts yielded results. "Monthly cocaine use dropped from nearly
3 million users in 1988 to 1.3 million in 1990 . . . . Between
1991 and 1992 overall drug abuse dropped from 14.5 million
users to 11.4 million."50 The perceived risk of drug use rose, as
did prices, while availability and purity fell.51

47Effectiveness Hearings, supra note 5, at 13-16 (statement of Former First Lady
Nancy Reagan); id. at 11-13 (remarks of Rep. Zeliff).

4
8 Id.

49 See Effectiveness Hearings, supra note 5, at 103-04 (statement of Paul A. Yost).
50Effectiveness Hearings, supra note 5, at 14 (testimony of Nancy Reagan). See also

id. at 18 (statement of John P. Walters, President, New Citizenship Project); at 47
(statement of William J. Bennett, Former Drug Czar); at 42-43 (statement of Judge
Robert C. Bonner, Former Director, Drug Enforcement Agency). In the foregoing
hearings, Walters testified that "[o]verall, casual drug use by Americans dropped by
more than half [between 1977 and 1992] . .. [and] [b]etween 1985 and 1992 alone,
monthly cocaine use declined by 78 percent:' noting that "[a] 50-80 percent reduction
in a similar social problem (the dropout rate, illegitimacy, the spread of HIV, or the
rate of violent crime) would be considered a major domestic policy success-that is
what happened with illegal drug use in the U.S" Id. at 18. Bonner added that, "crack
cocaine use sharply declined from nearly half a million in 1990 to just over 300,000
two years later in 1992," and observed that, "in virtually every category of illegal drug,
we saw sharp declines from the mid-1980s through 1992"' including "an astonishing
61 percent decline" of regular marijuana users between 1985 and 1992. Id. at 43,

51 See Effectiveness Hearings, supra note 5, at 31-37 (testimony of John P. Walters).
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C. Drug-Related Violent Juvenile Crime Rising

The increase in juvenile drug use is all the more alarming
because juvenile drug use and juvenile violent crime are closely
correlated and, predictably, feed upon each other. In September
1995, the Justice Department's Office of Juvenile Justice and
Delinquency Prevention ("OJJDP") reported that "1 in 3 juvenile
detainees were under the influence of drugs at the time of their
offense" 52 Moreover, there should be no understating the rela-
tionship between rising juvenile crime and rising juvenile use of
marijuana. The 1995 OJJDP report notes that, "[t]he level of
marijuana use in 1993 [i.e., positive test at arrest] ranged from
14% to 51% [among the twelve test sites] of the juveniles tested,
with an average value of 26% ... substantially above the 1992
average of 16.5%' 53

Moreover, according to OJJDP, "[a]fter years of relative sta-
bility, juvenile involvement in violent crime known to law en-
forcement has been increasing," and "juveniles were responsible
for about 1 in 5 violent crimes 54 Other factors suggest that drug
use itself, independent of the population under study, is closely
correlated with non-drug offense crime.55

D. Media and Presidential Attention Missing

The difficulties of reducing drug use have been exacerbated
by the fact that the drug issue has fallen into relative obscurity
since the late 1980s. Objective indicators of the amount of at-
tention that the media, national leaders, and the President, in
particular, are devoting to the anti-drug effort reveal lower inter-

521995 OJJDP RBPORT, supra note 24, at 64.531d. at 64-65.
54The 1995 OJJDP Report also notes that, "[t]he crime most commonly committed

[by juveniles] under the influence of drugs was burglary," and "crimes committed most
often to obtain drugs were drug selling (36%), serious assault (24%), burglary (24%),
and robbery (19%)." Id. at 64-65.

The OJJDP Report also indicates that "if juvenile arrest rates for Violent Crime Index
offenses (murder, rape, robbery, and aggravated assault) were to remain fixed at the
1992 level, juvenile population growth alone would produce a 22 percent rise in violent
juvenile crime arrests by the year 2000:' More forebodingly, DoJ warns: "Should the
juvenile crime arrest rates increase [at current rates) in the future... juveniles arrested
for these violent crimes would double by the year 2010... ' Id.55See CALTRIDER, supra note 19, at 7 (observing that "[d]rug use and criminal
activity are inextricably linked . . . ' and "between 50-80% of felony arrestees
nationwide test positive for some single or multiple illicit drug(s) at the time of the
arrest for a non-drug crime")
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est than at any other time in recent history. Experts say that
media coverage of the Drug War, which peaked in 1989, has
been barely evident since.56

Presidential leadership has been equally anemic. In 1993, Presi-
dent Clinton made seven addresses to the nation; none mentioned
illegal drugs. The President's 1993 presidential papers reveal
thirteen references to illegal drugs out of a total 1,628 presiden-
tial statements, addresses, and interviews. Of 1,742 presidential
statements and other utterances in 1994, illegal drugs were men-
tioned only eleven times.5 7

E. 1993-1996 Budget Cuts in Counter-Narcotics Programs

Despite the successes in the 1980s and early 1990s, support
for counter-narcotics efforts, especially for interdiction, has been
declining, as evidenced by the Administration's 1993, 1994, 1995,
and 1996 budget priorities and the relative indifference of the
103d Congress on this issue. In fact, the Clinton Administration
has presided over a substantial reduction in resources committed
to important supply-reduction programs, and has underempha-
sized crucial demand-side prevention efforts. In early 1995, key
budget numbers were already well below prior levels, despite the
perception that these marks defined the minimum resource re-
quirements for effective conduct of the Drug War.5" Sadly, even
the election-year 1996 numbers are much the same. 9

While the total anti-drug budget rose from $1.5 billion in
fiscal 1981 to $13.2 billion in fiscal 1995,6° ONDCP reports a
drop in both drug interdiction and international program fund-
ing,61 and concedes a significant shift among demand reduction
programs toward an emphasis on drug treatment. Under the Clin-
ton Administration's re-prioritization, the drug interdiction budget

56See supra note 36 and accompanying text.
57See William H. Zeliff, Jr., Missing Leader in the Drug World, WASH. POST, Dec,

15, 1995, at A25.
58 See supra note 6.
59 See OFFICE OF NATIONAL DRUG CONTROL POLICY, 1996 NATIONAL DRUG CON-

TROL STRATEGY (1996). In this strategy, proposed April 25, 1996, treatment program
spending rises to a record $2.9 billion dollars, while interdiction spending remains
almost $100 million dollars below 1992 levels, and source country spending is $123 mil-
lion dollars below 1992 levels. Id.

60DAVID TEASLEY, CONGRESSIONAL RESEARCH SERVICE REPORT No. 95-943, at 1
(1995).6 1THE NATIONAL DRUG POLICY, 1995, supra note 13, at 113.
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fell from $1.511 billion in FY 1993 to $1.312 billion in FY
1994. President Clinton's FY 1994 budget request rolled back
interdiction spending by $200 million. In FY 1995, the President
rolled back interdiction spending another $18 million, to $1.293
billion, and in FY 1995, he proposed an additional cut of $15 mil-
lion to $1.278 billion.62

At the same time, international or source country counter-nar-
cotics funding fell from a high of $523 million in FY 1993, to
$329 million in FY 1994, and to a low of $309 million in FY
1995, rebounding only slightly to $399 million in the presiden-
tial request for FY 1996.63 These and other budget numbers, as
well as specific asset and personnel cuts, are discussed further
below.

F. Shifting National Drug Control Policy Priorities

Another sign of, and cause for, the juvenile drug use and
juvenile crime crisis is the Clinton administration's embrace of
two new drug policy priorities. Drug treatment for a limited
number of older, chronic addicts has been favored over account-
able, juvenile drug prevention; and the Administration has made
a public shift away from transit zone interdiction, favoring source
country programs, but has not shifted the resources necessary to
sustain their stated priority on source country programs. These
conscious shifts in the Administration's 1994 and 1995 National
Drug Control Strategies have been a material cause of recent
declines in policy effectiveness.

First, on the consumption, or demand-reduction side, the new
policies comprise a shift of available resources toward treatment
programs for hardcore drug users, and away from prevention
programs for casual and non-users. Specifically, the 1995 White
House National Drug Control Strategy identifies first on its list
of "National Funding Priorities for FYs 1997-99" the "[s]upport
programs that expand drug treatment capacity and services so
that those who need treatment can receive it.'' 64 To this end, the
President has markedly increased treatment resources. In FY

62 d. at 113. An April 1996 report suggests an even steeper decline in drug

interdiction than reported by the White House. See GENERAL ACCOUNTING OFFICE,
DRUG CONTROL: U.S. INTERDICTION EFFORTS IN THE CARIBBEAN DECLINE (1996).

63Id.
64 d. at 119.
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1993, treatment funding stood at $2.339 billion. The figure in-
creased to $2.399 billion in FY 1994, to $2.647 billion for FY
1995, and the President's request for FY 1996 was at the all-time
high of $2.827 billion.65 In the April 1996 proposal for FY 1997,
the President topped even the prior record, seeking $2.908 bil-
lion dollars for treatment. 66

Experience now indicates that these demand-reduction resources
were poorly targeted. The President's 1995 Drug Control Strat-
egy acknowledged the increase in casual drug use among the
Nation's youth but concluded: "Anti-drug messages are losing
their potency among the Nation's youth" 67 This conclusion, cou-
pled with increased spending on drug treatment, represents a
fundamental misunderstanding of the importance of prevention
programs targeted at the population most at risk.

The stated goal of shifting these resources to effective source
country programs appears never to have occurred. The 1994 and
1995 White House Strategies represent a reduction in interdic-
tion or transit zone counter-narcotics programs, as discussed in
greater detail below.

G. Movement Away from Short-Term Measurable Objectives

The Clinton White House Drug Strategies for 1993, 1994,
1995, and 1996, depart from the statutory requirement of "short-
term measurable objectives, 6 offering instead broad, prescrip-
tive goals and precatory language, such as: "Reduce the number
of drug users in America. '69

The Anti-Drug Abuse Act of 1988 clearly sets forth four statu-
tory requirements. ONDCP is required to:

(A) include comprehensive, research-based long-range goals
for reducing drug abuse in the United States; (B) include
short-term measurable objectives which the Director deter-
mines may be realistically achieved in the 2-year period
beginning on the date of the submission of the strategy;
(C) describe the balance between resources devoted to supply
reduction and demand reduction; and (D) review State and
local drug control activities to ensure that the United States

651d. at 113.
66See supra note 59.
67The National Drug Policy, supra note 13, at 9, 20.
6821 U.S.C. § 1504(a)(2)(B) (1988).
69 THE NATIONAL DRUG POLIcY, 1995, supra note 13, at 53.
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pursues well-coordinated and effective drug control at all
levels of government.70

While there are serious questions as to whether sections A and
D are being performed (see below), section B clearly seems to
have warranted no attention from ONDCR This is true in Presi-
dent Clinton's 1996 strategy, as it was in 1993, 1994, and 1995.

Together, the indicia of mounting drug use and juvenile crime,
in combination with the policy shifts, suggest that a crisis is
indeed upon us.

Ill. IDENTIFYING CAUSES AND EXAMINING FEDERAL PROGRAMS

A. Supply-Reduction Policy and Programs

Supply-reduction consists essentially of drug interdiction ef-
forts, coordinated among the Defense Department ("DoD"), 71

U.S. Coast Guard,72  Drug Enforcement Administration
("DEA"), 73 Federal Bureau of Investigation ("FBI"), 74 U.S. Cus-

7021 U.S.C. § 1504(a)(2)(B) (1988). The National Drug Control Strategies prior to
1993 conformed with these requirements. Thus, the 1992 Strategy laid out "10 detailed
goals with specific numerical and proportional targets" such as to "reduce current
overall drug use by 15%:'71The Department of Defense ("DoD") has been designated the lead agency for air
and maritime detection and monitoring. 10 U.S.C. § 124 (1988). Until late 1995, the
Joint Interagency Task Force-East ("JIATF-East") was coordinated by DoD; it appears
that chief responsibilities at JIATF-East have now passed to the U.S. Coast Guard with
the retirement of Admiral Granuzo. For further discussion, see, e.g., NATIONAL
INTERAGENCY COUNTERDRUG INSTITUTE, THE COUNTERDRUG MANAGERS COURSE, RE-
SOURCE GUIDE, §§ 1-1 to 2-26 (1994).72The United States Coast Guard, which is anachronistically part of the Department
of Transportation, is the only federal agency with jurisdiction on the high seas and in
U.S. territorial waters. 14 U.S.C. § 1 (1988). While it conducts other missions, such
as search and rescue, it has a primary responsibility for interdiction of illegal drugs en
route to the U.S. Id.73The Drug Enforcement Administration ("DEA"), created in 1973, 5 U.S.C. Reorg.
Plan 2 § 4 (1973), is the lead federal agency for the enforcement of countemarcotics,
or drug and controlled substances laws. DEA is primarily responsible for investigating
drug traffickers, enforcing laws and regulations barring the manufacture, distribution,
dispensation or importation of controlled substances, and managing the drug intelli-
gence system. Although not often viewed as operating outside the country, DEA
maintains 19 field divisions with 100 field offices, a research laboratory, and a DEA
Air Wing that offers air support domestically and abroad. DEA operates in 45
countries. DEA operates the El Paso Intelligence Center ("EPIC").74 The Federal Bureau of Investigation ("FBI") is our Nation's principal agency for
the conduct of federal investigations, and is part of the Department of Justice. 28
U.S.C. § 531 (1988). In 1982, following the Attorney General's determination that drug
trafficking was the top criminal problem facing the nation, the FBI was designated by
the lead agency in seeking violations of the 1970 Comprehensive Drug Abuse and
Control Act, and became the designated supervisor of DEA. The FBI's counterdrug
organization features the Mexican Drug Traffickers Unit ("DTU"), and investigates
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toms, 75 State Department,76 U.S. Border Patrol,77 and other sup-
porting law enforcement agencies, 78 as well as the so-called
source country programs, which are coordinated in-country and
intended to stem the flow of illegal drugs at the source.

A review of testimony and documents surrounding the Na-
tion's supply-reduction policy suggests bipartisan support for
interdiction. Just as interdiction and law enforcement experts
recognize the central role played by parental, community, state,
and federal drug prevention efforts, prevention experts acknow-
ledge the importance of law enforcement and interdiction efforts
in creating and maintaining an effective use-reduction strategy.

Drug interdiction assets, funding, and emphasis have fallen
substantially over the past three years, with foreseeable results.
This development is in sharp contrast to the concerted interdic-

major Mexican drug trafficking organizations. It also maintains a DTU in Colombia
and elsewhere in South America. On the heels of the FBI's successful engagement of
the La Cosa Nostra and Sicilian Mafia, the European and Asian DTU are now focused
on organized crime groups such as La Camorra and N'Drangheta, as well as Asian drug
trafficking organizations.75The U.S. Customs Service is the Nation's chief border enforcement agency, 19
U.S.C. § 2071 (1988), and, as such, is responsible for facilitating and regulating the
movement of traffic across the borders. Customs is central to the drug war, since it is
charged with detecting and seizing large quantities of illegal narcotics destined for the
U.S. at the border. Customs operates air, land, and marine operations.76The State Department's Bureau of International Narcotics Matters coordinates U.S.
international supply reduction and demand reduction strategies. Programs the State
Department oversees include crop eradication, income replacement, investigations,
intelligence and interdiction support. The Department has four basic missions, includ-
ing maintenance of an air wing, crop eradication and in-country enforcement, in-coun-
try development and demand reduction assistance, and support for regional counternar-
cotics efforts, such as those developed by the Organization of American States
("OAS"), the U.S. Fund for Drug Abuse Control, and the Pan American Health
Organization.
77The U.S. Border Patrol is the enforcement arm of the Immigration and Naturali-

zation Service, and is responsible for border drug interdiction. 8 U.S.C. § 1357(a)
(1988). More broadly, the INS seeks and apprehends illegal aliens and drug traffickers
inside the United States. 8 U.S.C. § 1103(a) (1988).
78Also pivotal in the drug war are the activities of the National Drug Intelligence

Center ("NDIC"), which reports to the Attorney General. 21 U.S.C. § 873 (1988).
NDIC is located in Johnstown, Pennsylvania (with a Washington, D.C. satellite office)
and amasses and assesses drug trafficking patterns and other critical drug intelligence.
Other agencies involved in counternarcotics activities, while perhaps seeming far afield,
include the U.S. Marshals Service, Federal Bureau of Prisons, International Criminal
Police Organization ("INTERPOL," which reports to the Attorney General), Bureau of
Alcohol Tobacco and Firearms ("BATF," which exercises jurisdiction over firearms
offenses, but reports that 50% of law enforcement work is now drug-related), the
Internal Revenue Service ("IRS,' which handles trafficker tax compliance issues), the
U.S. Secret Service (which handles counterfeiting and currency violations), Federal
Aviation Administration ("FAA:' which assists in identifying airborne traffickers),
and-central to all foreign counternarcotics operations-the intelligence community,
including the Central Intelligence Agency ("CIA"), Defense Intelligence Agency ("DIA"),
and National Security Agency ("NSA").
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tion efforts launched by the Reagan and Bush Administrations
between 1984 and 1990.

1. Successful 1980s and early 1990s Interdiction Efforts

Testimony offered in early 1995 by Admiral Paul Yost, former
United States Coast Guard Commandant and the man who headed
the nation's interdiction effort between 1984 and 1990, is reveal-
ing. It suggests reasons for optimism in the area of interdiction,
because his coordinated effort had a positive effect on domestic
drug use, drug availability, drug purity, and the rise in street drug
prices during the late 1980s.79

In hearings before the National Security Subcommittee in early
1995, Yost testified that the Nation experienced a "major build-
up in drug interdiction . . . from 1984 through 1990, and this
interdiction effort successfully interrupted the flow of bulk mari-
juana by sea and cocaine by air over the water routes [of the
Caribbean]." 8 0

Yost testified that "strong interdiction and law enforcement
[during the period 1984 to 1990] were providing a climate that
made it clear to the [drug] trafficker: '[T]his is wrong, and your
chances of being intercepted are very high."' 8 He also explained
the need for a "theater commander," and how he had aggregated
Coast Guard and interagency assets to implement a sub-strategy
called "pulses" The "pulses" strategy involved concentrating all
interdiction resources in a particular region at pre-planned times,
for example along Caribbean trafficking routes at the height of
the marijuana harvest season. 82

2. 1993-1995 Interdiction Cuts and Asset Removal

While some transit zone interdiction assets were redeployed
to the Persian Gulf in 1991, the overwhelming reduction in the
interdiction force structure has occurred between 1993 and 1995.
Objective indicators of federal support for the counter-narcotics

79See Effectiveness Hearings, supra note 5, at 100-09. See generally Illicit Drug
Availability: Are Interdiction Efforts Hampered by a Lack of Agency Resources?:
Hearings Before the National Security, International Affairs, and Criminal Justice
Subconm. of the Comm. on Government Reform and Oversight, 104th Cong., 1st Sess.
(1995) [hereinafter Drug Availability Hearings].

8"Effectiveness Hearings, supra note 5, at 100-04 (testimony of Paul A. Yost).
81Id.
82 Id.
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effort show a substantial reduction in resources committed to key
areas. Although the policy shift has been defended by the Ad-
ministration, key budget numbers are below prior highwater
marks. This conclusion is supported by evidence from the Presi-
dent's 1995 and 1996 drug interdiction budgets, the Office of the
United States Interdiction Coordinator, and 1995 reports from the
General Accounting Office, as well as from 1995 congressional
testimony.

There have also been reductions at ONDCP that appear to
have affected implementation and coordination of supply- and
demand-reduction programs. While the total anti-drug budget
rose from $1.5 billion in FY 1981 to $13.2 billion in FY 1995,83
ONDCP itself lost substantial resources in 1993 and reported a
substantial drop in funding for both drug interdiction and inter-
national programs.8 4

The raw budget numbers clearly display a decrease in funding.
Drug interdiction's budget authority fell from $1.511 billion in
FY 1993 to $1.312 billion in FY 1994, a $200 million reduction
by President Clinton in the FY 1994 budget. In FY 1995, the
interdiction budget was cut by another $18 million to $1.293
billion. In FY 1996, the President's request for drug interdiction
funding fell another $15 million to $1.278 billion.8" While the
104th Congress appears to have been unreceptive, these figures
also demonstrate a reduced White House commitment to drug
interdiction.

Despite a rhetorical shift to source country programs, even
international counter-narcotics funding fell during this period,
from a highwater mark of $523 million in 1992 to $329 million
in FY 1994, and then to $310 million in FY 1995, recovering
only slightly to about $400 million in President Clinton's re-
quests for FY 1996 and FY 1997.86

83 TEASLEY, supra note 60, at 1.
84THE NATIONAL DRUG POLICY, 1995, supra note 13, at 113.
85 Id.
861d. One example of damaging inconsistency in source country program funding

was the decision to freeze program monies to Peru, in response to President Fujimori's
suspension of the Peruvian constitution. In a recent trip to Peru, the author learned that
President Fujimori's effort reduced the number of terrorist deaths caused by the terrorist
group The Shining Path dramatically, from approximately 30,000 to 500. President
Fujimori has also introduced a highly effective "force-down/shoot-down" policy that
has had three clear effects: (1) the price of flying coca from Peru to Colombia has
increased eightfold; (2) the price of coca in Peru has fallen tenfold; and (3) between
20% and 40% of Peru's coca farmers have abandoned their fields; this is significant
because two-thirds of the world's coca is grown in Peru. U.S. aid should have been
released earlier; to be effective, source country programs must be coordinated and
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Interdiction cuts have also been reflected in the loss of con-
crete and identifiable assets. According to 1995 testimony from
Admiral Yost, the United States has recently experienced a "tragic
dismantling" of its interdiction efforts, such that today "there are
several orders of magnitude less effort spent on drug interdic-
tion."8 7 In particular, "[s]hip days and aircraft hours are drasti-
cally reduced," and "[a]ll of the Coast Guard jet aircraft, the
Falcons with the F-16 intercept radars, were taken away from
interdiction ... ,81

Admiral Yost testified to the fact that "three Coast Guard E-2C
airborne early warning aircraft have been turned back to the
Navy and used for other purposes," and that "[t]he Coast Guard
Air Station at St. Augustine, Florida, which was established to
support these three multimillion dollar aircraft, is now closed."
Yost indicated that he believed some of the E-2Cs were even
being "decommissioned."' 9

On top of this, "[t]he Coast Guard C-130 airborne early warn-
ing aircraft has been turned over to the Air Force, stripped of its
equipment, including a dome-mounted radar, and is now used
for transportation of cargo," Yost reported. Finally, "the new
Command, Control, Communications and Intelligence Center has
been closed, and its duties are performed elsewhere." 90

The impact of the loss of interdiction assets has been de-
scribed in different ways. For example, the Nassau DEA Office
of Operation BAT (Bahamas, Turks and Caicos, abbreviated as

funded consistently. In addition, recent assessments of the overall spending on the
"Andean Strategy" and other source country programs in Colombia, Bolivia, and Peru
show that the "controlled shift" of resources to these countries never occurred. This
reality was best described by Senator Hatch in a December 1995 study. This report
noted that the Administration's cut in interdiction funding was supposed to have been
balanced by enhanced concentration on institution-building and interdiction in the
source countries of Latin America-an idea recognized by some for its similarity to
the Bush Administration's Andean Strategy. Yet more than 18 months after unveiling
the new strategy, however, ONDCP Director Brown acknowledged to a congressional
committee that the shift had not taken place:

Foreign assistance funding to the Andean region has, in fact, been steadily
declining .... [I]nternational counternarcotics funding to the Andean region
fell abruptly under the Clinton Administration, from $334.9 million in fiscal
year 1993 to $131.8 million in fiscal year 1995-a 60 percent drop, and
significantly less than the $470.3 million appropriated in fiscal 1992 under
President Bush.

SENATOR ORRIN HATCH, LOSING GROUND AGAINST DRUGS: A REPORT ON INCREASING

ILLICIT DRUG USE AND NATIONAL DRUG POLICY (1995) [hereinafter LOSING GROUND].
87 Effectiveness Hearings, supra note 5, at 101 (testimony of Paul A. Yost).
88d.
891d. at 105.90 d. at 101.
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"OPBAT") reported in 1995 that, "while no specific intel[li-
gence] source indicates that traffickers perceive the removal of
the aerostats [radars] from the Bahamas as a weakness in law
enforcement detection capability, it stands to reason that a re-
duction in visible detection resources would equate to 'safe'
illicit activity," and the Nassau DEA OPBAT Office partially
attributed the recent shift in trafficking patterns and the increase
in "trafficking events per month," to removal of the aerostats. 9t

A further indication of disarray in interdiction asset policy
appears in an unclassified December 18, 1995 Department of
Treasury memorandum to the Director of the Domestic Air In-
terdiction Coordination Center ("DAICC") from a U.S. Customs
Service official. This memorandum concerns the status of over-
the-horizon radars, or R.O.T.H.R. radars. After the Administra-
tion removed key aerostats from service, it proposed deploying
ground-based over-the-horizon radars as the primary, intelligence-
gathering substitute technology. Primary reliance on R.O.T.H.R.
radars, without other intelligence assets, such as aircraft equipped
with look-down radars or redeployment of the aerostats, raises
serious questions. According to the memorandum, R.O.T.H.R.
radars are "a good support system... [and] can be an invaluable
tool in assisting the detection and tracking of targets, but due to
...operational limitations (even if all the enhancements are
successful and funded for O&M), [R.O.T.H.R.] cannot replace a
fixed or airborne radar system."92

Compounding the problem created by the Nation's reduced
radar coverage in the transit zone and source countries, it now
appears clear that one R.O.T.H.R. must now be deployed in
Puerto Rico to provide effective radar coverage of narco-traffick-
ing in and from northern South America, for example, to track
flights originating in Colombia and destined for Mexico or drop
points in the Caribbean. Also clearly needed now are three or
four ground-based radars in Southern Peru, to halt flights leaving
southern Peru, transiting Brazil, and landing in Colombia, from
which cocaine is shipped to Mexico and the United States. 93

9 1NASSAU COUNTRY OFFICE, DRUG ENFORCEMENT ADMINISTRATION, OPERATION

BAHAMAS AND TURKS AND CAICOS 7-8 (1995).
92 Unclassified memorandum from United States Customs, Department of Treasury,

to Director of DAICC (Dec. 18, 1995) (pertaining to R.O.T.H.R. User Enhancement
Meeting) (on file with the author).93This information stems from 1996 visits by the author to Puerto Rico, Mexico,
Panama, Colombia, Bolivia, and Peru.
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If testimony from the Drug War's former operational com-
mander and other informed observers were not persuasive enough,
ONDCP's own reports and statements confirm the profound na-
ture of the shift away from drug interdiction and toward other
priorities.

The 1995 National Drug Control Strategy Budget Summary
confirms a drop in Department of Defense flight hours from
50,624 in 1994 to 50,000 in 1995, with the same number pro-
jected for 1996. It also shows ship days down from 2,268 in
1994 to 1,545 in 1995, with the same number projected for
1996. 94 Furthermore, the Budget Summary shows that National
Guard container search workdays dropped from 227,827 in 1994
to 209,000 projected for 1996, while other drug interdiction-re-
lated National Guard workdays fell from 597,385 in 1994 to a
projection of 530,000 in 1996. 95

3. Corroborating a Reduced Emphasis on Interdiction: The 1995
USIC Memo and Testimonial Evidence

Strong support exists for the conclusion that interdiction ef-
forts have been consciously de-emphasized by the current Ad-
ministration. For example, an unclassified memorandum origi-
nating in the Office of the United States Interdiction Coordinator
("USIC") dated June 1995 offers a detailed assessment of the
Clinton reductions. The USIC memorandum lists two sets of
assets removed from the interdiction effort by the Clinton Ad-
ministration: "counterdrug assets removed from USCG [United
States Coast Guard] inventory to comply with FY94 budget
reductions," and "other assets removed prior to 1994."96

Initially, the USIC memorandum lists: five "HU-25 Falcon jet
interceptors," one "Medium Endurance Cutter," three "Surface
Effect Ship (SES) patrol boats," forty-nine personnel due to an
"end of participation" in a Miami-based C3I [Command, Con-
trol, Communications and Intelligence] station, and twenty-four
more personnel due to the "[d]isestablished ... Caribbean Squad-

94THE WHITE HOUSE, OFFICE OF NATIONAL DRUG CONTROL POLICY, NATIONAL
DRUG CONTROL BUDGET SUMMARY 41 (February 1995).

95Id.
96Unclassified Memorandum from the Office of the United States Interdiction

Coordinator, Summary of USCG FY1994 Budget Reduction of $9M, Directed at Drug
Interdiction Funding, (June 9, 1995) (on file with the author) [hereinafter USIC
Memorandum].
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ron Staff.' Overall, the USCG interdiction assets removed amounted
to a reduction of $9,337,915 and 306 total personnel as well as
$21,151,338 in "recurring costs. '97 On top of this, the USIC
memorandum notes that, although the Customs Service "has now
consolidated the former functions of C3I East and C31 West into
the Domestic Air Interdiction Coordination Center (DAICC) lo-
cated at March AFB [Air Force Base] in California," the "DAICC
facility faces serious manning shortages. ' 98

As a secondary matter, the USIC memorandum lists assets
removed "prior to 1994," including: four "E2-C Hawkeye AEW
aircraft (1 lost to a crash; 3 returned to the Navy)," and one
"EC130-V AEW aircraft (delivered to USCG in FY92. Trans-
ferred to DoD in 1993 for lack of operations & maintenance
funding)." Additionally, the memorandum observes, in discuss-
ing the EC130-V AEW (intelligence gathering) aircraft trans-
ferred from USCG interdiction to DoD, "The rotodome was
removed from the airframe. Last we heard, the airframe was in
storage," adding "DoD retired all of the . . . sea-based aero-
stats."

99

In addition to the evidence offered by the USIC memorandum,
an array of drug policy experts came to the fore in 1995 to offer
what is becoming a consensus, namely that the interdiction cuts
were too deep and have led to serious detrimental effects.

Testimony offered by former Acting ONDCP Director John
Walters, former ONDCP Director Bill Bennett, and former Bush
and Clinton DEA Administrator Judge Robert Bonner confirmed
the loss or decommissioning of interdiction assets during the
Clinton Administration.

In March 1995, Walters testified that "[t]he drug problem is
simply not a part of the foreign policy agenda of the United
States under President Clinton-there is no carrot and no stick
facing the countries from which the poison destroying American
lives every day comes.' He noted that the Administration's de-
emphasis of international counternarcotics "fuels calls in other
countries for abandoning anti-drug cooperation" ' 00

Sadly, it is clear that a precious window of opportunity in the
source and drug transit countries is currently being lost. In Peru,
Bolivia, and Colombia, source country programs-including coca

97
1d.

98
1d.

99
1d.

10 Effectiveness Hearings, supra note 5, at 22-23 (statement of John P. Walters).
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crop eradication, alternative crop production, creation of high-
integrity "vetted" law enforcement units composed of indige-
nous citizens, and crucial DEA, State Department, DOD, and
intelligence-led efforts-are badly underfunded. This is occur-
ring just as Peru's shoot-down policy has effectively shut off the
"air bridge" between Peru (where two-thirds of the world's coca
is gown) and Colombia (where coca is processed). Thus, just
as Peru's policy has driven the price of a narco-trafficking flight
from $25,000 up to $200,000 and caused the price of coca leaves
in Peru to fall (resulting in Peruvian coca farmers abandoning
twenty to forty percent of their fields), the Clinton Administra-
tion's lack of commitment to combatting drugs in the source
countries may prove disastrous.

Other South American countries' counter-narcotics activities
also reveal the need for Washington to restore its once-vigorous
war on drugs abroad. In Mexico, despite lagging efforts in prior
years, the Mexican Congress and President are poised to enact
stiff, new money-laundering, organized crime, conspiracy, wire-
tap, and asset forfeiture laws. This broad Mexican effort should
compel a heightened U.S. commitment to counter-narcotics train-
ing for Mexican law enforcement personnel, targeted intelli-
gence sharing, and increased counter-narcotics support.

A similar U.S. commitment is essential and timely for Colom-
bia. The 1995 efforts of General Serrano, head of the Colombian
National Police, and Prosecutor General Valdivieso have finally
broken the Cali Cartel and have begun to root out official cor-
ruption. While a constitutional crisis still surrounds President
Semper, the dedication of these two men is striking. Finally,
Fujimori's success in Peru during 1995, and the advances made
by Bolivia's elite counter-narcotics military force, "UMOPAR,"
call for a return to greater efforts against the drug trade by the
United States.

Moving to intelligence, Walters testified that President Clin-
ton's interdiction policy is "destroying the intelligence support
to the drug war," noting that the President last year cut $600,000
in intelligence funding and took other'measures to redirect re-
sources away from intelligence for the drug war.10' The USIC
memorandum referred to previously buttresses Walter's assess-
ment. 02

1011d. at 22.
102USIC Memorandum, supra note 96.
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In addition, the potential for increasingly effective planning
and coordination of counter-narcotics operations by U.S. South-
ern Command was demonstrated in the late-1995 effort, called
"Operation Green Clover," which coordinated militaries from
several South American nations (as well as a variety of U.S.
agencies). The success of Green Clover argues strongly for in-
creased U.S. intelligence gathering and regional coordination, if
not a full-fledged international counter-narcotics center in Pan-
ama. Unclassified intelligence assets still needed include at least
two P-3 AEW aircraft, multiple ground-based radars in Southern
Peru and Mexico, and the R.O.T.H.R. in Puerto Rico. Also badly
needed is State Department support for the "vetted units" and
for more DEA agents in the region.

Regarding overall force reduction, Walters testified that "the
military and other interdiction agencies have received a 50 per-
cent force reduction in 1994 that has caused over a 50 percent
reduction in their ability to interdict drugs ... [in] the transit
zone."10 3 He sent a strong signal for reform by stating that, "if
these trends continue, by 1996, the Clinton Administration will
have presided over the greatest increase in drug use in modern
American history."'0 4 As the end of 1996 approaches, there is no
reason to revise Walter's assessment.

Bennett and Bonner offered similar assessments in recent tes-
timony. Bennett outlined how the Administration's 1995 strategy
would "cut ...more than 600 positions" from the DEA and
other agencies, cut "more than 100 drug prosecution positions
in the U.S. Attorney's offices," and "cut . . .drug interdiction
and drug intelligence programs from FY 1994 levels."10 5 Bennett
also testified that, "last year [1994], the Clinton Administration
directed the U.S. Military to stop providing radar tracking of
cocaine-trafficker aircraft to Columbia and Peru," a policy Con-
gress "had to reverse," and stressed that "massive policy fail-
ures" have plagued the Clinton Administration. 0 6

Judge Bonner argued that drugs pose "a serious threat to the
well-being of our nation,' ' 0 7 noting that "our national drug strat-
egy [in the 1980s and early 1990s] was working. .. ."01 Bonner

103 Effectiveness Hearings, supra note 5, at 51 (testimony of John P. Walters).
l°4Id. at 22.
10 Effectiveness Hearings, supra note 5, at 48 (statement of William J. Bennett).
1061Id.
107 Effectiveness Hearings, supra note 5, at 41 (statement of Robert C. Bonner).
10 81d. at 43.
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further observed that, "as the resources for enforcement and
interdiction have been cut, the price of cocaine has gone down
and the estimated number of heavy users has gone up."109 The
linkage between reduced resources for interdiction, lower drug
prices and increased usage should give pause to those who have
favored only increased demand-reduction. Judge Bonner also
testified that, while the Cali Cartel is "supplying between 80 and
90 percent of all of the cocaine that reaches the United States[,]"'1 0

the Clinton Administration "has utterly failed to appreciate the
value of strong international drug law enforcement as a major
component in an effective drug control strategy . . . ." Judge
Bonner called on the President to "reverse this trend and start
leading our nation's anti-drug efforts." '

4. Further Corroboration: Admiral Kramek's Voice in the
Wilderness

Confirming the depth of concern about the Administration's new
direction is a piece of unclassified correspondence between the
Interdiction Coordinator, Admiral Robert Kramek, and ONDCP Di-
rector Lee Brown from December 1994. It reveals Admiral Kra-
mek's view that a "consensus" of agency heads at that time be-
lieved, "we need to restore assets to the interdiction force structure"
and "must return to the 1992-1993 levels of effort" to keep the Drug
War on track. This recommendation flew in the face of Presidential
efforts to reprogram or shift funding to drug treatment.112

Pointedly, Admiral Kramek addresses the drug problem as a
threat to "national security." Specifically, the Interdiction Coor-
dinator wrote,

I believe it appropriate that we meet with the President and
National Security Advisor as soon as possible to brief them
on the results of our conference and discuss the current state
of implementation and national strategy .... Of key impor-
tance to this meeting is the determination of priority of
counting narcotics trafficking as a threat to national security
of the United States as evaluated against other threats to our
security that compete for resources."'

1091d. at 44.
"Old. at 51.
11Id. at 44.
" 2Unclassified Letter from Admiral Robert Kramek to Lee Brown, White House

ONDCP Director (Dec. 1994) (on file with the author).
13 1d. (emphasis added).
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In subsequent Congressional testimony on June 27, 1995, Ad-
miral Kramek offered implicit criticism of President Clinton's
reduced interdiction efforts by stating, "When the [smugglers]
see our foreign policy priorities changing and making drug in-
terdiction much lower on the list than other things, they're quick
to take advantage of that.11 4 He explained that "[w]hen they see
funds being cut back for things like AWACS and radars and ships
in the transit zone, they're quick to take advantage of that.""'
Defending a return to interdiction, Kramek noted that interdic-
tion returns twenty-five to one in net benefits to the public for
every dollar spent, a compelling, new statistic in the national
dialogue. 1 6 Kramek commented further on the shift from a tran-
sit zone strategy to a source country strategy, saying that "the
source country strategy . . . is starting to take hold, [but it] is
not robust enough, in my view, for us to reduce assets in the
transit zone yet."117 Since key interdiction assets were already
gone in June 1995, Admiral Kramek's critique calls the current
strategy into serious question, especially given the high regard
in which the Admiral is held by Democrats and Republicans in
Congress.

Adding weight to Admiral Kramek's 1994 letter and 1995
testimony, and underscoring the need to revitalize our interdic-
tion efforts, is a letter sent to Admiral Kramek by Commissioner
of U.S. Customs George J. Weise on December 19, 1995. In this
letter, the Commissioner of Customs informed Admiral Kramek
that "the demand for the Customs P-3 Early Warning (AEW)
aircraft in the detection mission is increasing dramatically."'1 8

Accordingly, Weiss enlisted Kramek's support for increased fund-
ing of intelligence-gathering P-3s. Weiss also cited a letter from
Admiral Kramek to a Special Assistant to the President in which
the U.S. Interdiction Coordinator noted that Customs had "only
four such aircraft in our fleet," essentially confirming the Presi-
dent's low priority on intelligence-gathering assets."t 9

Perplexingly, testimony in April 1995 by then-White House
Drug Czar Lee Brown revealed that Brown held a strikingly

114Drug Availability Hearings, supra note 79, at 15-16 (statement of Admiral Robert
Kramnek) (emphasis added).

115 d. at 16.
116Drug Availability Hearings, supra note 79, at 69 (testimony of Robert Kramek).
117 d. at 18.
'11Letter from Commissioner of U.S. Customs George J. Weise to Admiral Robert

Kramek (Dec. 19, 1995) (on file with the author).
119Md.
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different view of the need for interdiction. Moreover, despite the
Interdiction Coordinator's explicit 1994 request, Brown did not
present to the President the consensus view of agency heads that
increased interdiction efforts were needed. 120 In fact, Brown ap-
parently never conveyed to the President Admiral Kramek's con-
sidered view. Brown conceded the Administration's intention to
execute a "controlled shift . . . in interdiction from the transit
zone to the source countries," but was unable to offer evidence
of new resources appearing in the source countries, or any re-
sults of the alleged shift.121 Brown sought to justify the reduced
interdiction effort by suggesting, without elaboration, that "ran-
dom patrols produce random results."'122

5. Other Supply-Reduction Policy Deficiencies

a. No heroin strategy. Regarding heroin, President Clinton
promised in November 1993 that he would enact a National
Heroin Strategy within 120 days. Two years later, he signed an
uninspired heroin strategy in an unannounced ceremony. 23 While
Brown testified in early 1995 that the "growing availability of
cheap high purity heroin raises concerns about the possibility of
another heroin epidemic . .,,124 President Clinton did not sign
a heroin strategy until November 1995, and has subsequently let
the strategy languish without implementing guidelines.

Not surprisingly, a recent study by the General Accounting
Office found that the approach to heroin pursued by the Clinton
Administration has been deficient. Combatting the Burma-based
heroin trade has been impaired by the United States' reluctance
to engage in constructive dialogue with the repressive Burmese
government. Consequently, the United States has been forced to
rely on United Nations drug control efforts in the region. How-
ever, the U.N. policy has been flawed. In particular, GAO found
that, "the [U.N.] projects have not significantly reduced opium
production because (1) the scope of the projects has been too
small to have a substantive impact on opium production, (2) the

120 Effectiveness Hearings, supra note 5, at 142 (testimony of Lee Brown).
1211d. at 143-44; see generally id. at 140-81.
1221d. at 151.
123 GENERAL ACCOUNTING OFFICE, DRUG WAR: OBSERVATIONS ON THE U.S. INTER-

NATIONAL DRUG CONTROL STRATEGY 5 (1995) [hereinafter U.S. INTERNATIONAL DRUG

CONTROL STRATEGY].
124 Effectiveness Hearings, supra note 5, at 60 (statement of Lee Brown).
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Burmese government has not provided sufficient support to en-
sure project success, and (3) inadequate planning has reduced
project effectiveness." 12 5

b. Source country programs underfunded and mismanaged un-
til June 1995. A second major reason for worry about the pre-
vailing source country-oriented National Drug Control Strategy
stems from two basic findings. First, while there are some highly
effective programs being implemented in Colombia, Bolivia, Peru,
and most recently, Mexico, by the DEA, the A.I.D., the State
Department and DoD, with vital assistance from the U.S. intel-
ligence community, these programs have often been under-manned,
under-equipped, and under-funded. A recent first-hand examina-
tion of some of these programs found each in need of better
operational support and more consistent, long-term funding. These
responsibilities lie equally on the President and Congress. Sec-
ond, during the first two-and-a-half years of the Clinton White
House, there have been sporadic reports of mismanagement, con-
fusion and poor coordination in the source country programs.
Those findings emerged again in June 1995 Congressional hear-
ings, when a GAO official exposed pockets of mismanagement
and continuing resource gaps in the source country programs. t26

As background, the President's 1995 National Drug Control
Strategy not only refocused demand-reduction resources on drug
treatment, but-in theory at least-refocused supply-reduction
resources on source country programs. This is what Administra-
tion representatives term the "controlled shift."'127

Deflecting a certain degree of responsibility away from ONDCP,
the 1995 ONDCP Strategy stated that the National Security Coun-
cil ("NSC") conducted a "lengthy review" of drug trafficking in
1993 and concluded that "a stronger focus on source countries
was necessary." Accordingly, the NSC "determined that a con-
trolled shift in emphasis was required-a shift away from past
efforts that focused primarily on interdiction in the transit zones
to new efforts that focus on interdiction in and around source
countries." 128

125 GENERAL ACCOUNTING OFFICE, DRUG CONTROL: U.S. HEROIN PROGRAM EN-

COUNTERS MANY OBSTACLES IN SOUTHEAST ASIA 23 (1996).
1
2 6

See U.S. INTERNATIONAL DRUG CONTROL STRATEGY, supra note 123, at 10-11.
127 See, e.g., Effectiveness Hearings, supra note 5, at 142 (statement of Lee Brown).
12 8NATIONAL DRUG CONTROL POLICY, 1995, supra note 13, at 44.
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Following this 1993 NSC recommendation on national drug
policy, President Clinton issued Presidential Decision Directive
14 (PDD-14), 129 which called for (1) "providing assistance to
those nations that show the political will to combat narco-traffick-
ing through institution building," (2) "conducting efforts to de-
stroy narco-trafficking organizations," and (3) "interdicting nar-
cotics trafficking in both source countries and transit zones,"
through a controlled shift of resources from the transit zones,
like the Caribbean and Mexico, to the source countries, like
Colombia, Bolivia, and Peru. 130

Ironically, in view of the deep transit zone interdiction cuts
proposed and effectuated by President Clinton in 1993, 1994 and
1995, the 1995 Strategy boldly states, "Without effective transit
zone programs in place, the smooth implementation of the new
source country program will be severely inhibited... "131

Putting aside their strategic advisability and impact on inter-
diction zone programs, the programs have been both poorly
funded and intermittently mismanaged. Testimony by a GAO
official in June 1995 raises serious concerns about the adequacy
of both funding and consistent management of these vital pro-
grams. The GAO official reported, for example, that problems
have periodically arisen as to who was "in charge of anti-drug
activities in the cocaine source countries.' 1 32 GAO was also con-
cerned after receiving the impression that "the Drug Enforce-
ment Administration is reducing its presence in Colombia, [and]
the U.S. Southern Command is now flying fewer sorties per
month in support of source-country interdiction than it did in
1993." 33 Additionally, an absence of consistent funding contrib-
uted to an impression that funds in source countries "are not
always well managed,"' 34 and, most disturbingly, that "$45 mil-
lion originally intended for counter narcotics assistance to the
cocaine source countries was reprogrammed to assist Haiti's
democratic transition. 135 In short, more consistent funding and

I

129 A Presidential Decision Directive is a written policy declaration, signed by the
President, which directs Executive Branch departments and agencies to follow a
particular policy course. It is usually issued in concert with implementing instructions.

130
NATiONAL DRUG CONTROL POLICY, 1995, supra note 13, at 44.

1311Id.
132 U.S. INTERNATIONAL DRUG CONTROL STRATEGY, supra note 123, at 8.
1331d. at 4.
1341d. at 2.
135 1d at 7.
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better regional coordination are advised, although not at the
expense of transit-zone interdiction.

c. Inter-agency coordination for supply-reduction needed.
Supply-reduction efforts appear to have been hampered by oc-
casional lack of inter-agency coordination. Based on in-country
interviews done in early 1995, the GAO concluded that: (1) "better
leadership was needed to integrate all U.S. programs in the region
to develop a coherent plan[;]" (2) the "lack of coordination and
clear statements of responsibilities [among various agencies] has
led to confusion over the role of the offices responsible for
intelligence analysis and related operational plans for interdic-
tion[;]" (3) the "specific roles and authorities" of the Interdiction
Coordinator "were not established" despite the USIC's respon-
sibility for coordinating interdiction; 3 6 (4) the Interdiction Co-
ordinator's "ability to coordinate [inter-agency] activities was
limited because of the lack of funds, expertise, and authority
over agencies" responsible for interdiction; 137 and (5) the so-
called "interagency working group on international counternar-
cotics policy," which is "responsible for developing and ensuring
implementation of an international counternarcotics policy" and
chaired by the Department of State, needs further evaluation. 138

In general, GAO confirmed the need for tighter control of
inter-agency activities, better regional coordination, stronger presi-
dential leadership supporting an individual placed "in charge" of
coordinating supply-reduction, and clearer lines of authority.

Another GAO study found that, back in Washington, better
coordination between agencies is imperative. This lack of coor-
dination has, for example, required the ONDCP to use its budget
certification authority to force changes in agencies' budgets. As
a last resort, "ONDCP has used its budget certification authority
to increase several agencies' drug budgets [within the constraints
of that agency's overall budget] by threatening decertification
and has decertified two agencies' drug budgets that, according
to ONDCP, were not adequate to implement the objectives .... " 139

This type of budget leverage requires strong presidential backing
of ONDCP vis-a-vis the errant agency and the Office of Man-

136 d. at 8.
137 d. at 8-9.
1381d. at 9.
1

39
REAUTHORIZATION, supra note 28, at 68.
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agement and Budget; absent such strong backing, ONDCP's po-
sition is marginalized.

The Department of Defense's submission of its annual drug
budget is illustrative of the overall problem. As the GAO re-
ported in 1993, while DoD submits its budget for drug interdic-
tion to the ONDCP in accordance with the 1988 Anti-Drug
Abuse Act, DoD's drug-interdiction budget is not typically bro-
ken down by specific agencies and components, unlike other
federal departments with drug control responsibilities. 140 Gener-
ally, DoD agencies do not submit agency-specific drug budgets
to ONDCP until August, much later than the May submissions
of other agencies, "leaving ONDCP little opportunity to recom-
mend changes affecting [DoD] budget priorities and resources"
and forcing ONDCP "to make rushed reviews of DoD's drug
budgets" 141

The theme that runs through every serious inquiry or investi-
gation into supply-side coordination is that leadership must be
from the top-down, strong, consistent and accompanied by a
clear chain of command that begins with the President.

This need for Presidential leadership was the essential finding
of the unclassified portion of the "After Action Report" on the
October 1994 ONDCP/SOUTHCOM Counterdrug Conference.

That report noted, among other observations, that "[t]he coun-
terdrug strategy must be led from the top down" and that leaders
must "establish an interagency process to review and terminate
ineffective programs early," "[r]eview the lead agency concept
and determine which organization is best suited to plan, resource
and execute national drug control policy," "[a]cquire support
from the senior levels of leadership in the Administration, start-
ing with the President," "[d]evelop broad policy guidance for
interagency regional implementation plans," "[i]dentify a regional
planning coordinator and mandate the terms of reference for
source country strategy implementation," and "[c]reate a stream-
lined regional mechanism for planning and executing the strat-
egy.' 142

140 Id.
1
4 1 Id. at 68-69.
142 Unclassified After Action Report of ONDCP/USSOUTHCOM Counterdrug Con-

ference §§ 3-2, 3-3 (1994) (on file with the author). Among the other constructive,
forward-looking recommendations in this largely overlooked After Action Report are
the following: "ONDCP should develop a coherent and consistent message to Congress
and the American people regarding the relationship of drugs to violent crime... ";
"[pirovide senior Administration leadership . . . sufficient authority to identify and
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The report offered a host of suggestions for improved supply-
reduction coordination. However, while awareness of the need
for increased coordination is promising, there is reason to be-
lieve that follow-through has been-if 1995 testimony by Dr.
Lee Brown is any indication-weak. One reason for this distance
between recommendation and action, ironically, may be the difficul-
ties inherent in inter-agency coordination.

On the positive side, a model for more effective coordination
may lie in the recently conceived joint interagency task force
concept, a limited but important creation of PDD-14. Under the
JIATF concept, agencies pool resources and personnel in one
location for a defined purpose (e.g., intelligence collection and
sorting) and coordinate with outlying agency arms for more
effective follow-through (e.g., detection, monitoring and trafficker
apprehension). Joint InterAgency Task Force-East (JIATF-East) is
one example of this concept in practice.143 While JIATF-East

delegate responsibility to a regional planning coordinator in the field...."; "consider
options for a Drug Summit this fiscal year . . . ."; "create a better relationship with
Congress through a more consistent budget package [and] speak with a single voice to
Congress and be prepared to present a clear set of effectiveness measurements;"
"develop an implementation plan that realistically can persuade our allies that the drug
fight is in their interest... "'; consider "focus[ing] on critical nodes like the center of
gravity, Peru... "'; "emphasize training [and] use Special Forces as a multiplier to
train host country forces;" "establish a lead person in each Country Team with the
authority to coordinate all resources [and] seek support from other countries [and,] for
example[,] request the European militaries to contribute material and personnel support
to the counter-drug effort;" "develop a budget that is threat-driven as opposed to
program-driven . . . .. ; "more consistent budget review . . . ."; "reinforce effective
programs;" "negotiate an investment treaty with countries in return for stopping drugs";
"assist in strengthening judicial institutions in Latin America;" and devise a "regional
action plan that governs the actions and resources of all agencies in a coordinated and
coherent fashion . . . "' Id. Notably, the author of this 1994 report was the U.S.
-Southern Command leader, General Barry McCaffrey, now the U.S. "Drug Czar." In
this single fact, there is a measure of renewed hope that the United States will again
play a prominent role in counter-narcotics efforts in both source and drug transit
countries.

143JIATF East was created by Presidential Decision Directive 14 (PDD 14), which
ordered a review of the nation's counternarcotics command and control intelligence
centers. Creation of three joint interagency task forces and a domestic air interdiction
center was authorized by the White House Drug Czar in April 1994. Accordingly, JIATF
East is joined in its interdiction mission by JIATF West in Almeda, California; JIATF
South in Panama; the DAICC at March Air Force Base, California; and JTF-6 in El
Paso, Texas. Id.

JIATF East is dedicated to "deconfliction of all non-detection and monitoring counter
drug activities in the transit zone:' The command integrates intelligence with opera-
tions, and "coordinates the employment of the U.S. Navy and U.S. Coast Guard ships
and aircraft, U.S. Air Force aircraft, and aircraft and ships from allied nations, such as
Great Britain and the Netherlands:' The command's mission boils down to "maxi-
miz[ing] the disruption of drug transhipment," collecting, integrating and disseminating
intelligence, and guiding detection and monitoring forces for tactical action. Id.

Just as importantly, JIATF East integrates law enforcement personnel, primarily from
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represents a meaningful step in the right direction-and is pres-
ently headed by a two-star U.S. Coast Guard admiral-inter-
agency coordination remains a major barrier to more effective
implementation of the National Drug Control Strategy.

d. Low national security priority given to counternarcotics
effort. Another overarching concern is the National Security Coun-
cil's seeming disinterest in drug policy, PDD-14 notwithstand-
ing. Interdiction efforts may have been hampered, both directly
and indirectly, by the reported low national security priority
placed on the Drug War by the Clinton Administration.

Public reports suggest that the counternarcotics effort has
been placed at priority "Number 29" on a White House list of
national security priorities. According to one account, "[tihe
White House National Security Council has dropped the drug
war from one of three top priorities to No. 29 on a list of 29,
according to several sources."144 There is no indication that the
priority has ever been elevated, even informally, since February
1993. In fact, ONDCP's seemingly dismissive response to Ad-
miral Kramek's letter of December 1994 urging reassessment of
the "national security" threat corroborates the low priority rank-
ing.1

45

e. Low priority on USIC and ONDCP staff. Additionally, the
man in charge of the nation's interdiction effort has been given
only six persons to administer all United States interdiction
policy. Admiral Kramek also testified that he briefs ONDCP
Director Brown only monthly.146

Notably, the President has also allowed ONDCP to remain
without a Deputy for Supply Reduction, an unprecedented act,
which appears to buttress claims of White House indifference.

The low priority of the drug war with the current administra-
tion also appears to be confirmed by the President's sudden 1993
cut in ONDCP staff by more than eighty percent; overnight, the
ONDCP staff dropped from 146 staff to 25, with a simultaneous
reduction in the FY 1994 ONDCP appropriations from $101.2 mil-

Customs, into the international interdiction effort. For that reason, the command
includes FBI, DEA, DIA and State Department, in addition to the Department of
Defense.

144Clinton's Drug Policy Perceived as Retreat, STAR TIB., Feb. 14, 1993, at 1.14S See Effectiveness Hearings, supra note 5, at 140-44 (testimony of Lee Brown).
146Drug Availability Hearings, supra note 79, at 69 (testimony of Robert Kramek).
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lion to $5.8 million. Expert witnesses hold that these actions
contributed to the perception that the Administration placed a
low priority on anti-drug efforts, and to the reality that ONDCP
has been unable to perform previous functions, especially on
interdiction policy.147

f. Legal constraints on policy. Beyond the loss of assets, the
Nation's transit-zone interdiction effort operates under other con-
straints. Cuban territorial waters, for example, present an obsta-
cle to effective Caribbean interdiction since they offer legal shel-
ter to traffickers; run-and-duck tactics were, for example, used
extensively by traffickers in early February 1995.

The inability of U.S. aircraft to overfly Cuba is a continuing
barrier to effective air interdiction. Traffickers can overfly the
island at altitudes that radar is unable to track, and can easily
blend with ground cover. This tactic has been used recently by
aircraft originating in Jamaica and the West Caribbean.

Finally, the large number of sovereign nations in the region,
and the importance of being able to pursue traffickers into these
waters for purposes of apprehension, indicates a strong need for
more bilateral agreements to facilitate drug trafficker apprehen-
sion and joint operations in foreign waters. 148

g. Reduced emphasis on drug-related law enforcement. From
both a budgetary and prosecutorial perspective, drug-related law
enforcement has suffered a setback since 1993. The Administra-
tion's FY 1995 budget advanced cuts of 621 drug enforcement
personnel from DEA, FBI, INS, U.S. Customs and the U.S.
Coast Guard; although Congress restored these proposed White
House cuts, DEA has lost approximately 227 special agent po-
sitions between 1992 and 1995.149 These losses are corroborated
by field agents who describe their jobs as increasingly difficult
in the absence of trained personnel. 150

147 See Effectiveness Hearings, supra note 5, at 19, 22 (testimony of John P. Walters).
See also DRUG POLICY FOUNDATION, THE DRUG WAR AND CLINTON'S POLICY SHIFT
(1994).

148For example, the Greater Antilles Section Coast Guard Base ("GANTSAC") in
Puerto Rico must cover 1.3 million square miles, and would benefit enormously from
the creation of a seamless web of bilateral agreements-with nations in the region, as
well as some working arrangement with Cuba. According to field agents who partici-
pate in the areas' interagency working group, approximately 84 metric tons of cocaine
arrives in Puerto Rico annually, of which "we interdict 10 to 15 percent."
149LosING GROUND, supra note 86, at 9.
15 0Agents participating in Operation Bahamas, Turks and Caicos ("OPBAT"), a
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Moreover, there is a close correlation between the Administra-
tion's cuts in drug-related law enforcement and declining drug-
related prosecutions between 1992 and 1994. Specifically, the
reported number of drug violations dropped from 25,033 in 1992
to 23,114 in 1994, or twelve percent in only two years.15'

h. Implications of degraded interdiction policy. Based on the
relationship between the rollback of interdiction and the rise of
juvenile drug use and crime, the main implications of reduced
interdiction over the past three years, combined with other fac-
tors, have been: (1) lower street prices for cocaine, heroin, and
marijuana, (2) higher availability of these drugs, (3) higher pu-
rity levels for these drugs, (4) higher casual drug use by juve-
niles, (5) greater juvenile addiction, (6) rising drug-related juve-
nile crime, (7) increasing drug-related medical emergencies, and
(8) a growing international perception of reduced U.S. commit-
ment to the Drug War. 52

B. Demand-Reduction Policy and Programs

The 1995 National Drug Control Strategy counseled, and be-
came the touchstone for, a shift away from transit-zone interdic-

multi-agency, international operation based in Nassua, Bahamas, stated on a recent trip
to the region that they have lost major assets and personnel over the past two years
with an obvious detrimental effect on operations.

OPBAT's mission is to halt the flow of cocaine and marijuana through the 700-island
Bahamian region to the United States. At present, in an effort to achieve this aim,
OPBAT operates three widely dispersed helicopter bases, from which U.S. Coast Guard
and DEA helicopters are dispatched on cue from tracking by the JIATF-East or DAICC.
Since the helicopters must operate in foreign waters, they are piloted by personnel from
either the Government of the Bahamas or Turks and Caicos Island police, who are in
turn responsible for making arrests and seizures. A United States DEA agent is,
however, expected to be on every flight to coordinate intelligence and provide addi-
tional advice.

The Clinton Administration's decision to remove and destroy the aerostats based in
the Bahamas, which was perceived as allowing a transfer of personnel, has instead had
a negative effect on interdiction capability. See NASSAU COUNTRY OFFICE, supra note
91, at 7-8.

1
51Id. at 10.
152This last implication, while not discussed above, is evidenced by clear congres-

sional concern. Representative Ben Gilman (R-N.Y.), for example, recently noted that
the President's de-emphasis on ONDCP has had negative implications. "[Riegrettably
... [the White House is] sending the wrong signals to our Latin and Caribbean allies.'
ROBERT B. CHARLES, DRUG POLICY FOUNDATION, THE DRUG WAR AND CLINTON'S
POLICY SHIFT 6 (1993). Similarly, Judge Bonner has publicly noted that: "[The] deep
cut in ONDCP has symbolic significance not only in Washington ... but around the
world. Our foreign allies read it as a signal that the Clinton Administration is backing
away from a strong commitment to drug control policy." Id. at 8.



Harvard Journal on Legislation [Vol. 33:339

tion programs. While many of these resources failed to appear
in the source countries, they plainly disappeared from the transit
zone. However, another measure of the Clinton strategy is the
demand-side shift toward emphasis on drug treatment for chronic
drug addicts, at the expense of attention to preventing casual use
by juveniles, the obvious foundation upon which hardcore use
rests.

1. Drug Prevention Programs Praised

Just as prevention experts acknowledge the importance of law
enforcement and interdiction, interdiction and law enforcement
experts increasingly recognize the central role that must be played
by parental, community, state and federal drug prevention efforts
if the resurgence of drug use among the nation's youth is to be
reversed.153

Accountability, in the context of federal drug prevention pro-
grams, has two components. First, although programs built around
a strong "no-use" message delivered through schools and com-
munity programs are to be applauded, reported allegations of
missing financial audits and the non-"no use" content of some
federally funded curricula gives rise to questions about what
SDFS funds, for example, are actually expended on, by whom,
and under whose supervision within the Federal Government.

Apparently, most interdiction and law enforcement experts,
including Walters, Yost, Bennett, and Bonner, seem to agree that
prevention was central to the success of counternarcotics pro-
grams in the 1980s. They also readily concede the need for
including parental, local, state and federal prevention efforts in
the total mix.

After testifying on interdiction and law enforcement, former
Drug Czar Bennett noted, for example, that "success in the drug
war depends above all on the efforts of parents and schools and
churches and police chiefs and judges and community leaders,"
citing examples from his visits to more than 100 cities as Drug
Czar during the Bush administration. 15 4

Admiral Yost emphasized that interdiction alone will not win
the drug war, and that interdiction is just the foundation for

153 See generally Effectiveness Hearings, supra note 5, at 18-39.
54 Effectiveness Hearings, supra note 5, at 49 (testimony of William J. Bennett).
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effective prevention, education and treatment-and "that's what
will win the war."'' 55

Other experts confirm this view. Thomas Hedrick, Jr., Vice
Chairman of the Partnership for a Drug-Free America, testified
that prevention and interdiction advocates must begin to work
together, and that "preventing drug use by young people" is
essential "if we are to have a prayer of building safe and healthy
families and communities." At the federal level, Hedrick ex-
pressed the view that "Federal support and Federal leadership in
making drugs a critical national priority is essential, if we are
to help convince the media that this is an important issue."
National leaders, Hedrick stated, must also tell those community
leaders involved in this fight that what they are doing is impor-
tant. 56

In 1995 congressional hearings, Hedrick's view was shared by
Bridget Ryan, Executive Director of the BEST Foundation for a
Drug-Free Tomorrow. Ryan testified that a recent RAND study
advocated drug prevention as the "first priority" in curbing drug
abuse, noting the distinction between "validated" and "unvali-
dated" drug prevention programs. Ryan also urged that the for-
mer be adequately funded. 157

According to Ryan, who described herself as "on the front
lines of the implementation process," "prevention can and does
work, but our educators and policy makers must be selective in
funding and implementing validated programs." Ryan noted that
an estimated 2000 non-validated programs are in use.158 Another
expert voice from within the prevention community, James Cop-
ple, National Director of the Community Anti-Drug Coalitions
of America ("CADCA")-a privately funded organization repre-
senting approximately 2500 community coalitions nationwide-
testified that "CADCA members have been more than a little
frustrated with the failure of the nation's leadership to keep the
pervasiveness of drug abuse before the American people," since
this is part of the prevention effort. Referring to the 1995 White
House ONDCP Strategy, Copple testified that "a strategy... is
only as good as the resources that follow it and the visible
leadership that advances it." More directly, he held that "there

1551d. at 109 (testimony of Paul A. Yost).
1561d. at 109-15 (testimony of Thomas Hedrick).
1571d. at 122-24 (testimony of G. Bridget Ryan).
1581d.
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must be a national voice advocating for substance abuse preven-
tion, and that voice should be loudest from the White House and
the Congress" 159

Perhaps the most moving and persuasive testimony of the
1995 hearings was delivered by former First Lady Nancy Rea-
gan. Reagan, long a leader in this prevention effort, warned the
Nation not to abandon the children affected by indifference to
the Drug War.

She opened her testimony with echoes from a different policy
period, noting that she had "decided to speak [before Congress
on the drug issue] only after a lot of soul searching ... because
my husband and everything he stands for calls for me to be
here." 6 0

She then explained her worry that the nation "is forgetting
how endangered our children are by drugs," that societal "toler-
ance for drugs" is up, and that "the psychological momentum
we had against drug use [in previous years] has been lost." In
short, she asked, "How could we have forgotten so quickly?" 16'

She warned that constant vigilance and attention to drug pre-
vention is the only way to avert the "tragic human consequences"
of surrendering our children to these narcotics, illustrating her
point with a letter from a 16-year-old girl, which described the
misery left in the wake of drug use and gradual dependence. 62

Directing herself to national policy, Reagan quoted from Presi-
dent Clinton's 1995 National Drug Control Strategy, which states
that "'[a]nti-drug messages have lost their potency."' Mrs. Rea-
gan countered: "[T]hat's not my experience. If there's a clear
and forceful no use message coming from strong, outspoken

159 Effectiveness Hearings, supra note 5, at 124-28 (testimony of James Copple).
1601d. at 13-16 (testimony of Nancy Reagan).
161Id.

162 1d. The letter poignantly described how this girl of low self-esteem got caught in
the "vicious cycle" of drug use, prostitution to get more drugs, and the death of her
deformed and premature baby. The letter ended with a plea, which Nancy Reagan
reiterated: "'Please reach kids my age and younger. Don't let what has happened to me
and what destroyed my life happen to them."' Id. at 14.

Reagan also testified that, "[b]efore the drug use increases of 1993 and 1994, we
really had seen marked progress," and that "[juvenile] attitudes were being changed."
She credited many elements of society, including "athletes and entertainers" and "many
CEOs of large companies" for this decrease. Id.

She also explained the origins of her "Just Say No" message; it came in answer to
a child's question about what to do if pressured to buy or use drugs. As she explained,
it was an intentionally simple answer, and was never designed to be the "total answer."
In short, Mrs. Reagan said, it is "important for children to appreciate that 'no' is in
the vocabulary... "' Id.
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leadership, it is potent . . Half-hearted commitment doesn't
work. This drift, this complacency, is what led me to accept your
invitation to be in Washington today . . . . [W]e have lost a
sense of priority on this problem, we have lost all sense of
national urgency and leadership. ' 163

She stated that while treatment is important in the overall mix
of anti-drug measures, it cannot supplant prevention as the na-
tion's priority. Reagan noted that, "treatment can't begin to re-
place the overwhelming importance of education and preven-
tion," since "tomorrow's hardcore users are today's children."1 64

2. A Closer Look at Prevention Accountability

Despite strong bipartisan support for "validated" and account-
able prevention programs, there appears to be cause for concern,
namely that certain drug prevention programs are neither vali-
dated nor accountable. Indeed, allegations have recently arisen
indicating a potentially systemic accountability problem in at
least one major federal prevention program.

Returning to expert testimony from prevention program ad-
ministrator Bridget Ryan, of the BEST Foundation for a Drug-
Free Tomorrow, added that "prevention can and does work" but
"our educators and policy makers must be selective in funding and
implementing validated programs." From within the field, Ryan
testified that, "it is estimated that more than 2,000 non-validated
programs are in use" and surprisingly urged Congress to insist
that federal funding flow only to validated programs. 65

In addition to this general recommendation, the hearings brought
to light another disturbing and largely unnoticed policy flaw.
Expert testimony and documentary evidence was offered sug-
gesting that the Safe and Drug Free Schools ("SDFS") program,

1631d. at 15.
164 d. Overall, Reagan argued for greater attention to demand reduction. However,

she also testified that "many outstanding prevention programs across the country" were
"started and funded privately," including her own foundation, which recently "merged
with the BEST Foundation for a Drug-Free Tomorrow" and "has trained over 13,000
teachers and others." Id.

Beyond the private sector, she said, the anti-drug effort "requires leadership here in
Washington." Rhetorically, she asked, "[w]here has [the leadership] gone?," and in
closing, she called for renewed leadership on this issue. "Today, the anti-drug message
just seems to be fading away. Children need to hear it and hear it often, just like they
need to hear that they're loved." Id. Missing is "a sense of common national purpose"
in combating drugs and teaching young Americans to "live in the world that God made,
not the nightmare world of drugs." Id. at 16.

16 5 See supra notes 122-123.
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which provides seed money for some of the most effective drug
prevention programs, has also reportedly been subject to serious
misuse, waste and abuse of funding. At present, in the absence
of more probing investigations, no conclusion can be reached as
to the veracity of these allegations. On the other hand, they
remain serious, and appear to be corroborated by documentation
from various states.

The accountability issue was effectively raised by Representative
Ileana Ros-Lehtinen (R-Fla.) in the early 1995 hearings. She
articulated her reservations carefully, in questioning of then-
White House Drug Czar Lee Brown: "[T]here is a growing con-
cern that federal prevention monies have not only been wasted,
mismanaged and been ineffective but ...have been spent on
educational programs which teach value relativity and fail to
teach that illegal drug use is wrong-just plain and simple wrong"' 66

Representative Ros-Lehtinen identified specific problem pro-
grams, and sought an explanation from then-ONDCP Director
Brown for federal financing of so-called "values clarification"
curricula, including "Quest," "Here's Looking At You Too," and
other programs that she questioned may not deliver a no-use
message.

Unfortunately, while Dr. Brown acknowledged the potential
for abuse 167 and disagreed with any program not teaching no-use,
he offered no proposals for heightened accountability. When
asked what he would do about the reported SDFS abuses in
Michigan, Massachusetts, Texas, Washington State, Kansas, In-
diana, and West Virginia, 68 the former ONDCP Director responded
that "the Department of Education administers the Safe and
Drug Free Schools Program ... [and] we ... have been work-
ing with [them] in looking at how do you set up standards for
addressing the problem. '1 69 Brown added that the Education De-
partment was working "to alleviate and hopefully eliminate all
the abuses in the program that take place '1 70 He testified that he
"would be the first to admit that there are abuses of the [Safe
and Drug Free Schools] program."17'

166 Effectiveness Hearings, supra note 5, at 158 (testimony of Rep. Ileana Ros-Lehti-
nen).

167 Brown, for example, admitted that, "[cilearly, as in the case of many programs,
there are abuses." Effectiveness Hearings, supra note 5, at 160.

163 See id. at 158-60.
1691d. at 159-60.
1701d. at 160.
1711d. at 161.
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A series of letters confirming these concerns from around the
nation was introduced at that congressional hearing, along with
a study released by the Michigan State Office of Drug Control
Policy documenting abuses in that state of the Safe and Drug
Free Schools monies.172

Making clear that she favored accountable prevention pro-
grams, Ros-Lehtinen introduced evidence that

in Michigan, more than $10 million in Federal funds in-
tended to provide our children a front line defense against
drugs was utilized for the following: Over $81,900 for large
teeth and giant toothbrushes; over $1.5 million on a human
torso model used in one lesson of one grade, not even in the
drug section of the curriculum; wooden cars with ping pong
balls, over $12,300; hokey pokey song, over $18,000; over
$7,000 on sheep eyes, whatever that is; dog bone kits,
$3,700; bicycle pumps, $11,000; latex gloves, $12,000; over
$300,000 was spent on how we feel about sound.173

Representative Ros-Lehtinen concluded with another constitu-'
ent complaint, quoting: "These nondirective programs are often
funded through Federal Drug Free School grants, yet they do not
usually comply with Federal law requiring that students be taught
that drug use is wrong and harmful.' 174

Additionally, a July 15, 1994, letter from Dr. Brown to the
Assistant Secretary of the Office of Elementary and Secondary
Education concerning the Safe and Drug Free Schools Program
was introduced into the record at public hearings on April 6,
1995. Congresswoman Ros-Lehtinen read the letter aloud and
reminded Dr. Brown that, "you, yourself, pointed out seven ac-
countability issues" in this letter, adding "I believe that it's
hypocritical-excuse me, sir-but for you to attack some of us
who are pointing out the ineffectiveness of the programs when
you saw and wrote on it yourself."''7

On balance, expert opinion appears divided between those
who favored 1995 cuts based on reported abuse, and those who
did not favor such cuts; the pivotal question was whether to fund
programs that are successful in some locations, but also have

1721d. at 158-61.
73MId. at 158-59.

174 d. at 159.
1751d. at 161-63. Brown's only reply was that he was "far from being hypocritical"

and that it was his "responsibility" to address "areas where we need improvement."
While noting that there may be "some abuses in the program," he saw deep cuts in the
program as inappropriate. Id. at 163.
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accountability problems. These programmatic concerns, however,
did not alter the general support of Committee members for
heightened prevention efforts.

3. No Prevention Leadership from the "Bully Pulpit"

One aspect of prevention at the federal level involves the
President using the "bully pulpit. ' 176 "In conjunction with the
importance of national leadership," Bonner explained, "is the
importance of a clear, coherent and simple message from the
President' 1 77 "The message should emphatically imbue our youth
with the moral understanding that the use of illegal drugs is
wrong," Bonner continued. "Messages not only matter; they are
critical to curbing drug use among children. Reagan's 'Just Say
No' program played a crucial role in affecting the attitudinal
changes necessary to achieve the Reagan-Bush successes. We
need that moral message if our national strategy is to prevail in
the minds of our youth.' 178

From 1993 through 1995, President Clinton rarely spoke about
the need for either demand-side reduction of illegal drug use or
supply-side measures to stem international narcotics traffick-
ing.179 Indicating precisely the paucity of presidential reference
to the drug issue, Representative Zeliff stated:

In 1993, President Clinton made seven addresses to the
nation; drugs were mentioned in none. His presidential pa-
pers reveal only thirteen references to illegal drugs in a total
of 1,628 statements, addresses, and interviews. During 1994,
presidential leadership was little better-of 1,742 presiden-
tial statements, only 11 contained any mention of illegal
drugs.180

176 Effectiveness Hearings, supra note 5, at 43-44 (testimony of Judge Bonner).
1771d. at 44.
178 Id.
179 Notable exceptions to this statement are the President's late-1995 speech to the

United Nations, which addressed international crime and illegal drug trafficking; the
President's "Remarks to the National Leadership Forum of Community Antidrug
Coalitions," on November 2, 1995; and the President's January 1996 State of the Union
Address, in which crime and drugs were mentioned.

18 See Zeliff, Missing Leader in the Drug World, supra note 57.
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4. Treatment Programs Face Concerns over Effectiveness and
Accountability

Drug treatment, despite facing serious criticism about effec-
tiveness and accountability, remains an important part of any
balanced national drug policy. President Clinton's former White
House Drug Czar, Dr. Lee P. Brown, asserted in early 1995
hearings that "[plast strategies ignore [drug treatment as an]
inextricable part of the drug problem."' 18 In fact, federal funding
for treatment has increased every year from 1982 through 1995.182

a. Treatment effectiveness challenged. Progress has been made
in developing a range of drug treatment approaches during the
past decade. However, significant doubt remains about the effec-
tiveness of drug treatment generally, and about the account-
ability of federal drug treatment programs in particular. To date,
there is too little reliable research.

On March 9, 1995, former DEA Administrator and federal
Judge Robert Bonner testified that "[t]he Clinton strategy badly
oversells the efficacy of the treatment of hard-core drug abusers"
and fails to acknowledge that "studies repeatedly indicate the
low success rates associated with many programs."' 83 Bonner
cited the work of Harvard University's Mark Kleiman, a former
member of the Clinton Justice Department transition team. Klei-
man's work shows that "even the most expensive treatment pro-
gram-long-term residential treatment programs costing as much
as $20,000/patient-have success rates as low as 15 to 25 per-
cent." 84 Judge Bonner also explained that "with respect to crack
addicts . . . after treatment programs, less than 10 percent are
free of drugs, free of crack, after 24 weeks, so you don't want
to put too many eggs in that [treatment] basket."' 85 Other drug

18rEffectiveness Hearings, supra note 5, at 57 (1995) (testimony of Lee Brown).
182See, e.g., LOSING GROUND, supra note 86, at 6. Federal treatment spending was

$505.6 million in FY1982, yet in 1995 federal treatment spending topped $2.65 billion.
See OFFICE OF NATIONAL DRUG CONTROL POLICY, THE NATIONAL DRUG BUDGET
SUMMARY, supra note 94, at 238. In President Clinton's FY1997 budget request, while
prevention, interdiction and international programs each remain roughly $100 million
below their highwater marks in the early 1990s, treatment funding hits a record
$2.9 billion. See supra note 59.

183 Effectiveness Hearings, supra note 5, at 44 (testimony of Robert C. Bonner).
Bonner also noted: "Despite its attraction, treatment, as most experts will candidly
acknowledge, is not the be-all-and-end-all?' Id.

,841d.
185Id.
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treatment studies and testimony explain why drug treatment pro-
grams have been unable to register better results. 18 6

Injecting added concern, John Walters, former Acting Director
of ONDCP, testified that the Clinton Administration has failed
to create the number of treatment "slots" necessary to accommo-
date its own stated treatment priority. Walters stated that "[a]lthough
federal drug treatment spending almost tripled between FY 1988
and FY 1994, the number of treatment slots remained virtually
unchanged and the estimated number of persons treated declined-
from 1,557,000 in 1989 to 1,412,000 in 1994."187

A reduction in the number of hard-core addicts might constitute
one measure of the current strategy's success. However, arguments
that hardcore use has been reduced through emphasis on treatment
are belied by recent Drug Abuse Warning Network ("DAWN") data.
The latest DAWN data shows that "drug-related emergency room
cases ... have reached the highest levels ever, in reporting going
back to 1978[,]" and "[c]ocaine, heroin, and marijuana cases all
increased sharply to record levels [in 1994]."l88 And Walters noted
that the current strategy failed to reduce the number of chronic,
hardcore drug user numbers-that number is actually rising."8 9

b. Treatment accountability challenged. Failure of the current
strategy to generate even a small reduction in hardcore addiction
is partly attributable to the "government's treatment bureauc-
racy[,]" which some experts see as "manifestly ineffective."' 0

Addressing accountability, Walters testified that "some of those
programs are simply not effective, but there are insufficient struc-
tures monitoring performance to force them out of business ....
[F]ederal measures for accountability and targeting must . . .
reach through multiple layers of bureaucracy-in the federal
government, and in state and local governments."' 9t Thus, the

186John Walters, for example, testified: "Most addicts have been through treatment
more than once. The harsh fact is that drug addicts like using drugs . . . . They
sometimes admit themselves to treatment programs, not to stop using drugs, but to
regain greater control over their drug use." Effectiveness Hearings, supra note 5, at 29
(statement of John P. Walters). Walters cited leading studies. Id. at 30 (citing Yih-ing
Hser, et al., A 24-Year Follow-up of California Narcotics Addicts, 50 ARCHIvES GEN.
PSYCHIATRY 577 (1993)).

1871d. at 22.
1881994 PRELIMINARY ESTIMATES, supra note 19.
189See Effectiveness Hearings, supra note 5, at 26-29.
190 d. at 22.
1911d. at 29.
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best treatment programs may be placed at a disadvantage by an
inability to weed the good programs from the poor ones.

c. RAND treatment study of limited value. In striking contrast
to these expert assessments, Drug Czar Lee Brown had urged
increased emphasis on drug treatment. To defend this strategic
shift, Brown and the White House relied heavily on a June 1994
RAND study ("RAND study") that favors treatment over other
use reduction options.192

'According to Brown, the RAND study found that "drug treat-
ment is the most cost-effective drug control intervention[,]" and
that "for every dollar invested in drug treatment in 1992, tax-
payers saved $7 in crime and health care costs."1 93 This study
formed the empirical centerpiece of Brown's 1995 request for
$2.8 billion for treatment.1 94 Closer examination of the study,
however, suggests that the heavy reliance on it by the White
House is questionable. The RAND study has clear limitations,
operates from assumptions few drug policy experts would ac-
cept, and is easily misread.

Of clear value, and not otherwise affected by subsequent criti-
cisms, are two key findings. First, the study appropriately con-
demned drug legalization. 195 Second, it implicitly condemned the
Administration's "controlled shift" of resources from interdic-
tion to source country programs.

On the "controlled shift" issue, RAND concluded that inter-
diction is more effective, dollar-for-dollar, than pumping money
into source country programs. Ironically, the Administration em-
braced the study's pro-treatment conclusions, and yet rejected
this anti-source country program conclusion. As one drug policy
expert, who is favorably disposed to the pro-treatment finding
conceded, "This analysis implies that the National Drug Control

192C. PETER RYDELL & SUSAN S. EVERINGHAM, RAND DRUG POLICY RESEARCH

CENTER, CONTROLLING COCAINE: SUPPLY VERSUS DEMAND PROGRAMS (1994) [herein-
after RAND STUDY].

193 Effectiveness Hearings, supra note 5, at 57 (testimony of Lee Brown).
194Id. It is also featured prominently in President Clinton's FY1997 request for

record levels of treatment funding. See supra note 59, at 27.
1950n legalization, the RAND study notes the devastating effect that drug legaliza-

tion would have on use, through the economic mechanism of reduced prices, or price
elasticity. In 1994, the average street or retail price for a pure gram of cocaine was
$143; if cocaine were legalized, the estimated retail price would be $15-20 per gram.
RAND STUDY, supra note 192.
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Strategy's 'controlled shift' of resources from interdiction to
source-country control might be a misstep."'196

The most glaring methodological omission revolves around
the study's failure to discuss prevention programs: it simply does
not account for prevention as a viable means for reducing de-
mand for cocaine. This constitutes a serious oversight, since
prevention is widely recognized as a central and effective means
for demand reduction. 197 President Clinton's reliance on the RAND
study, which promotes treatment at the expense of prevention,
reflects a marginalization of prevention strategy.

The President's 1995 strategy is rhetorically consistent with
the RAND study's omission of prevention because the strategy
assumes that "anti-drug messages are losing their potency among
the Nation's youth.' 198

A second serious limitation is RAND's failure to follow users
for a meaningful period of time following active treatment. In-
stead, the study was able to conclude only that cocaine consump-
tion falls during residential and out-patient treatment.

In another admission, the study acknowledged that once treat-
ment ends, only about twelve percent of out-patient and seven-
teen percent of residential treatment recipients stop heavy use of
cocaine. 199 Certainly a national drug policy centered on twelve
to seventeen percent reductions in the smaller of the two user
populations (i.e., the twenty percent of users who are hardcore
users rather than the eighty percent who are casual users) reflects
poor judgment.

Fourth, RAND favored treatment chiefly because that approach
has a "direct" impact on users. This minimizes supply-side pro-
grams (e.g., interdiction, source country, domestic law enforce-
ment), which affect a larger number of users but have only an
"indirect" impact. The RAND study acknowledged, however,
that higher street prices, resulting from interdiction, source country
programs, and domestic law enforcement, reduce consumption.

Finally, the RAND study employed a measure of effectiveness
that arguably is flawed. The study did not measure effectiveness
by reduction in cocaine users, but rather by reduction in the
overall amount of cocaine consumed in the United States. Be-

196CHRISTOPHER SCHNAUBELT, NATIONAL INTERAGENCY COUNTERDRUG INSTITUTE,

DRUG TREATMENT VERSUS SUPPLY REDUCTION: WHICH IS CHEAPER? 2 (1995).
197 See, e.g., JAMES E. BURKE, AN OVERVIEW OF ILLEGAL DRUGS IN AMERICA (1995).
198 See NATIONAL DRUG CONTROL POLICY, 1995, supra note 13, at 20.
199RAND STUDY, supra note 192, at 24-25, 88-89.
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cause the study found that hardcore users consume, on average,
eight times the cocaine that casual users do, RAND found that
treatment was the appropriate response.

However, the RAND study's measurement for effectiveness is
misguided; it fails to take into account that societal drug use is
dynamic, not static. While current cocaine users might respond
positively to treatment, the total user population will continue
to accelerate as the number of casual users climbs and many of
these become hardcore addicts themselves. Unless the number
of casual users switching to hardcore users is smaller than the
number of hardcore users successfully treated, the treatment
approach amounts to a losing prospect.

In fact, casual use is now rapidly growing,200 and with it the
number of hardcore users,201 even assuming RAND's finding that
between twelve and seventeen percent of the current hardcore
user population is being treated successfully. 20 2 Thus, if the aim
of national drug control policy is to reduce the number of users
(not the amount of cocaine imported as RAND suggests), any
strategy favoring treatment over effective prevention will be self-
defeating.

Moreover, most conservative extrapolations of the number of
casual users that become hardcore addicts, for example those
given by former Carter Cabinet Member Joseph Califano, indi-
cate that such a strategy will lead to a nation awash in young
cocaine addicts. Califano's Center on Addiction and Substance
Abuse ("CASA") at Columbia University recently concluded
that, "[i]f historical trends continue, the jump in marijuana use
among America's children (age 12-18) from 1992 to 1994 sig-
nals that 820,000 more of these children will try cocaine in their
lifetime .... Of that number, about 58,000 will become regular
cocaine users and addicts. 203

5. Poor Demand Reduction Interagency Coordination

Even more than supply-reduction coordination, inter-agency
coordination of demand-reduction programs is in need of serious

200 See supra notes 36-43 and accompanying text.
201See Effectiveness Hearings, supra note 5, at 43-44 (testimony of Robert C.

Bonner). See also id. at 26-30 (testimony of John P. Walters).202See Effectiveness Hearings, supra note 5, at 61 (testimony of Lee Brown).203Califano and Bennett Press Release, supra note 23. See also Joseph A. Califano,
It's Drugs Stupid, N.Y. TnMES, Jan. 29, 1995, § 6 (magazine), at 40.
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rethinking. Neither better prevention accountability nor enhanced
treatment effectiveness will address the lingering potential for
waste and mistargeting that results from poor demand-side inter-
agency coordination.

ONDCP is charged with coordination of federal demand- and
supply-side reduction efforts. 20 4 In fact, however, ONDCP seems
to have too little budget authority,20 5 too little support from the
President when confronting agency intransigence, 20 6 and is de-
pendent on non-institutional factors in achieving even the current
level of coordination. 20 7

In September 1993, the GAO reported that "ONDCP and HHS
had major disagreements over the collection and reporting of
drug data," that an internal HHS memorandum asserted that

204ONDCP bears "responsibility to monitor and oversee drug control efforts by
federal agencies." REAUTHORIZATION, supra note 28, at 48. See also 21 U.S.C. § 1504
(1994).

205Note, however, that efforts to increase ONDCP budget authority in the Violent
Crime Control Act of 1994 resulted in the award to ONDCP of discretion to shift up
to two percent of the Nation's counternarcotics budget from one agency to another.
Although this authority carried the symbolic suggestion that ONDCP had some genuine
leverage over departments and agencies, the FBI and other agencies were successful in
further marginalizing ONDCP's budget authority. Violent Crime Control and Law
Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994).
206GAO has reported a number of examples in which early presidential intervention

would have provided ONDCP with missing authority, and likely prevented future
inter-agency disputes. For example, GAO reported in 1993, that: HHS officials believed
ONDCP's request to "review ...RFAS [HHS' Requests for Applications for drug
treatment and prevention grant monies] for three grant programs and disagreements that
resulted from these reviews were a serious source of conflict between ONDCP and
HHS." Likewise, GAO reported that when ONDCP attempted to assert its "overall
authority to oversee implementation of the national strategy," it was often accused of
"micromanagement" In the same vein, "[d]isagreements between ONDCP and HHS
over timeliness and quality of drug data have been a problem for the two agencies and
have also contributed to strained working relationships" REAUTHORIZATION, supra
note 28, at 48-49, 51. Perhaps most disturbingly, when ONDCP sought "implementa-
tion plans" from the federal agencies involved in executing ONDCP's 400 objectives
contained in the National Drug Control Strategy, ONDCP was effectively rebuffed.
ONDCP's Director wrote that development of these implementation plans was "the
critical step in turning the words of the National Drug Control Strategy into programs
that reduce drug use in this country," yet compliance was minimal, since "ED [the
Department of Education], DoJ and HHS officials disagreed about the utility of
ONDCP's requirement that agencies develop implementation plans for objectives
identified in national drug control strategies" and found the requirement "burdensome
and of little value." Id. at 50.207For example, a strong personality in the role of ONDCP director, combined with
a strongly held priority by the sitting president, appears to produce a stronger and more
effective policy than the alternative. These variables, which also affect the willingness
of agency and departmental heads to cooperate with the ONDCP director, are non-in-
stitutional. On the positive side, the recent appointment of four-star general Barry
McCaffrey to White House Drug Czar offers new hope that change may follow. One
April 1996 institutional change that could also make an operational difference, and
could strengthen both support and coordination, is the announced establishment within
the National Security Council of the Global Organized Crime Committee.
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there was a "serious [inter-agency] problem ...in trying to
implement new drug abuse programs [while complying with
ONDCP oversight]," that ONDCP's ability to secure "implemen-
tation plans" from the agencies for 400 objectives in the drug
strategy was being resisted, and that the Departments of Educa-
tion, HIHS, and Justice seemed unable to cooperate with ONDCP.2 8

Notably, however, GAO reported that "the lessening of friction
between ONDCP and federal drug control agencies should not
be brought about through elimination of ONDCP's oversight
responsibilities?' 2 9 Nevertheless, these conclusions provide a per-
suasive argument for rethinking the way in which coordination
of demand-reduction is handled. Several competing ideas are
now under discussion.2 10

III. REACHING BASIC CONCLUSIONS AND CREATING THE

BLUEPRINT FOR AN EFFECTIVE NATIONAL DRUG CONTROL

POLICY

A. Reaching Basic Conclusions

The Nation's political leadership appears to have badly mis-
judged the resilience of the drug abuse epidemic, particularly
among America's youth. At the same time, the President's Na-
tional Drug Control Strategies from 1993 to 1996 have also
underestimated the enormity of the national security threat posed
by spreading international drug cartels in Colombia and Mexico
and international drug trafficking, chiefly from Peru, Bolivia,
and Colombia, through Mexico and the Caribbean, to the United
States. One reason underlying these twin misjudgments may be
a simple delay in recognizing the link between a policy of dis-

208 REAUTHORIZATION, supra note 28, at 48-50.
209 Id. at 5 1.2t0The four remedies suggested by the absence of meaningful ONDCP budget

authority are: (1) substantially increased ONDCP budget authority; (2) a wholesale
shift of demand side (if not also supply side) coordination authority out of ONDCP to
a Secretary, Undersecretary or Assistant Secretary at the agency with chief budget
authority (likely eliminating the need for ONDCP); (3) shifting both budget authority
and coordination responsibility to a different agency altogether (e.g., all demand
reduction programs from HHS and DoED to an independent agency at DoJ that
operates similarly to DEA); or (4) making no institutional change but insisting that the
President clearly, strongly and consistently support the decisions of his White House
Drug Czar and ONDCP.
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interest in casual use and the steady rise in both juvenile addic-
tion and violent juvenile crime.

On the other hand, important members of the Administration,
including the President's Interdiction Coordinator, and current
and former Administrators of his Drug Enforcement Administra-
tion, have been vocal about the growing national security threat
posed by surging illegal drug use and the international drug
cartels. Unfortunately, their voices have been lost in the din of
Administration rhetoric.

As the annual release of new drug-use statistics approaches in
late 1996, voices advocating serious drug policy rethinking, in-
cluding redesign and implementation improvement, can no longer
be ignored. In fact, the rapid resurgence of juvenile drug use and
violent crime, coupled with the growing influence of drug traffick-
ers in both Mexico and Columbia, requires a new commitment
to cooperation both from those who have historically favored
supply-side efforts and those who have, instead, preferred to
conceive of the challenge as chiefly demand reduction.

In general, those who support increased funding and develop-
ment of prevention or treatment programs, to the exclusion of
greater supply reduction efforts, can no longer afford to miss the
incontrovertible A-B-C-D connection between (A) supply reduc-
tion efforts, (B) street price, street purity, and street availability,
(C) casual drug use, and (D) hardcore or addictive drug use,
which often ends (either directly or indirectly) in disease, injury,
or death. Since violent crime appears to rise with both casual
and addictive use, the need for effective supply reduction is
compelling. Without it, prevention efforts will be unavailing and
treatment programs will be awash in young addicts.

On the other hand, it is also clear that those who support
increased funding and development of transit-zone interdiction,
source country programs and law enforcement, to the exclusion
of greater prevention and research into treatment, can not afford
to miss the A-B-C-D connection between (A) increased preven-
tion, 03) decreased casual use, (C) decreased addiction, and (D) de-
creased disease, death, and violent crime (since both casual and
addictive use directly impact violent crime). Without effective
and accountable prevention, as well as some hope for progress
in treating those whom prevention misses, violent crime will rise,
as will nationwide demand, compounding the problems currently
facing both interdiction and law enforcement.
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Finally, the current crisis should send a shock wave through
both the demand and supply reduction communities, not only
bringing those communities closer to one another, but making
clear that tensions within both communities must dissipate if an
effective National Drug Control Policy is to emerge and work.
The communities must become better at communicating one,
cohesive message to national leaders.

Ultimately, this message must be based on the existing body
of empirical evidence, not wishful thinking. There is every rea-
son to believe that major victories can be scored in a well-de-
signed, well-coordinated, and widely supported drug war. How-
ever, in setting the course for success, there is no room for
apologies. Ineffective, unaccountable, and poorly implemented
federal programming should be fixed or scrapped. If preserved,
these programs should fit within the overall thrust of the redes-
igned policy.

In short, we must take stock of how far off track we have
gotten, and then design, implement, and adequately fund a com-
prehensive National Drug Control Policy that will get the Nation
back on track.

B. Specific Conclusions on Interdiction, Source Country
Programs, Prevention, and Treatment

Despite an expert consensus that interdiction is vital, Presi-
dent Clinton proposed and executed a downgrading of interdic-
tion within the National Drug Control Strategy. He has proposed
and supported interdiction budget cuts in 1993, 1994, 1995, and
1996. For FY 1997, while President Clinton has increased inter-
diction slightly, from $1.33 billion in FY 1996 to $1.43 billion
in FY 1997, this number is still far below the effective effort in
FY 1993, which was $1.511 billion. Moreover, it is far less than
the $129 million increase in drug treatment funding, which ele-
vates drug treatment part's of the budget from $2.862 billion to
$2.908 billion.

Overall federal support for transit-zone interdiction, as meas-
ured by these budget numbers and other factors, reveal a shrink-
ing Administration commitment to drug interdiction. The other
factors include the National Drug Control Strategy's express
shift to drug treatment, retirement and redeployment of selected
drug interdiction assets to non-drug related missions, failure to
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fill the ONDCP position of Deputy Director for Supply Reduc-
tion, reduction of the U.S. Interdiction Coordinator's staff to six,
White House disinterest in the December 1994 "agency head
consensus" favoring increased interdiction support and coordina-
tion, diminished rhetorical support from the President, and a
reduced national security rank for the Drug War. Strategically,
despite the success of interdiction techniques used in the late
1980s and early 1990s, such as "pulsing" of resources in the
Caribbean by former U.S. Coast Guard Commandant Paul Yost,
the Administration has clearly abandoned the earlier transit-zone
strategy.

With respect to the source country programs, in theory, the
National Drug Control Strategy was to usher in a "controlled
shift" of resources to Columbia, Bolivia and Peru;21 in practice,
while resources have been taken from transit-zone drug interdic-
tion, they have not reappeared in the source country programs.
This has meant that "disruption rates" in the interdiction zone
are down,212 and yet the "controlled shift" has not been imple-
mented.213

Beyond this, in June 1995, the General Accounting Office
conducted a comprehensive, in-country investigation of the source
country programs and found that no one was "in charge of
anti-drug activities in the cocaine source countries" and that
there was a "lack of coordination. '214

Moreover, GAO's investigation also found that "$45 million
originally intended for counter-narcotics assistance to the co-
caine source countries were reprogrammed to assist Haiti's demo-
cratic transition," and despite a November 1993 promise that he
would "develop a separate strategy to combat the heroin trade"
within 120 days, President Clinton had not developed or signed
any heroin strategy as of June 1995.215 These findings suggest a

21 See Effectiveness Hearings, supra note 5, at 142-44 (statement of Rep. Zeliff).
212 "Between 1993 and June 1995, the transit zone 'disruption rate'-the ability of

U.S. forces to seize or otherwise turn back drug shipments-dropped 53 percent, from
435.1 kilograms per day to 205.2 percent kilograms [according to JIATF-East]." See
LOSING GROUND, supra note 86, at 13.213 One report summed up frustration this way: 'The trade-off for cuts to the transit
zone interdiction forces was to have been a 'new' concentration on institution-building
and interdiction in the source countries of Latin America .... More than 18 months
after unveiling the new strategy ... the shift had not taken place." Id.214See generally U.S. INTERNATIONAL DRUG CONTROL STRATEGY, supra note 123,
at 2, 4, 8.215ld. at 7.

398



1996] Collapse of National Drug Control Policy 399

need for greater source country coordination, funding and con-
sistency.

Turning to prevention policy, experts seem to coalesce around
the view that prevention is the foundation of demand reduction,
particularly for America's youth. Even among treatment advo-
cates there appears to be growing awareness that prevention
must succeed if treatment programs are not to be overrun. More-
over, there is a consensus that prevention should be a priority
for national leaders of both major parties, including individual
members of state legislatures and Congress, governors, mayors,
and the President.

Accordingly, there is understandable support for the Depart-
ment of Education's Safe and Drug Free Schools program, and
it is acknowledged to have resulted in seed money for local
program successes. On the other hand, serious accountability
problems remain, and there is a clear need for greater financial
accountability and program validation.

With the aim of program improvement, not program elimina-
tion, a serious program-by-program review must be undertaken
at the Departments of Education, HHS and Justice, and program
accountability mechanisms should be inserted in the governing
statutes and departmental regulations. Existing accountability regu-
lations must also be enforced.

Finally, while most agree that treatment is part of any effective
use-reduction strategy, there is evidence that many existing pub-
lic programs are ineffective or poorly monitored, and thus difficult
to defend objectively. The much-touted June 1994 RAND study
supporting treatment appears to be of limited utility, since it
omits prevention from the demand-reduction mix, and suffers
methodological flaws that compromise chief findings.

Empirically, the Administration's shift to treatment of older,
chronic, hardcore addicts has not reduced the number of hard-
core addicts. In fact, it may have increased the number of exist-
ing and future addicts, by failing to create ample treatment slots,
overselling treatment's efficacy, and allowing the number of cas-
ual users to rise. There is little room for de-coupling from treat-
ment the opportunity cost it has occasioned, namely a reduced
emphasis on casual and juvenile drug use and the corresponding
increase in both, along with juvenile crime.2 16

216There are also indications that "one in three juvenile detainees were under the
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The gravamen is this: while research into identifying effective
treatment methods (including chemical approaches) should re-
main part of the overall strategy, federal funding must be tar-
geted at (A) proven and effective programs (often located in
correctional institutions) or (B) basic treatment research. Fund-
ing for general treatment programs with no proven track record,
or a record of low effectiveness, should be avoided.

Second, treatment should not have been disproportionately
funded, as it has been in 1993, 1994, 1995 and 1996. That shift
within the demand reduction mix has had the effect of reducing
the federal emphasis on prevention. Since eighty percent of drug
use is casual use by youth, the strategy should be directed at this
at-risk population. There must be a recognition that reducing use
among this population will ultimately reduce the addict popula-
tion.

C. Blueprint for an Effective National Drug Control Policy

1. Overview

The blueprint for an effective National Drug Control Strategy
necessarily includes rethinking on many levels. There must be a
basic re-focusing of the Strategy on transit-zone interdiction and
nationwide prevention, rather than the recent shifts to unproven
treatment. Source country programs must also be better coordi-
nated, better funded, and more consistent (although there has
been a marked improvement in coordination since the middle of
1995 and programs are operating more effectively, albeit on a
shoestring budget, in 1996).

There must be rethinking about the basic design of each com-
ponent of the drug war, including transit-zone interdiction, pre-
vention and education, source country programs, law enforce-
ment and drug treatment. Why not return to "pulsing" of interdiction
resources or not? Why can not re-establish key intelligence re-
sources for better use of Coast Guard, DEA, Customs, DoD, and
State Department interdiction assets? Why not increase joint
interagency task forces and restore lost detection and monitoring
assets? How do we raise media involvement in prevention, fol-

influence of drugs at the time of their offense" RAND STUDY, supra note 192, at
64-65.
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lowing the example of groups like The Partnership for a Drug
Free America, and encourage better prevention in schools, com-
munities and families?

How can we elevate the drug issue to its rightful place as the
number one national security priority? How do we enhance drug-
related law enforcement? Why not insist on full accountability
in all federal programming? How do we stop funding low suc-
cess-rate treatment programs, and start financing research into
improved treatment methods? These and questions like them
now confront those who want to tie together the disparate strands
of our federal counternarcotics effort.

Coordination is the next big obstacle. Are there common sense
ways to enhance interagency and interjurisdictional coordina-
tion? To improve resource management and increase the Na-
tion's "bang for the buck?" How can these efforts be institution-
alized, and how do we change our national complacency on the
drug war? If it is really a national security threat, why not
pattern our response on fighting a foreign adversary? What tools
does law enforcement need, and what incentives can be created
for better coordination between federal, state, and local law
enforcement agencies? If the effort is reorganized and a hierar-
chy established for greater effectiveness, who should be placed
"in charge?" What must a President do to support this hierarchy
and generate lasting results? These are some of the main ques-
tions that confront anyone who studies the Nation's counternar-
cotics effort.

2. Strategic Changes

The current juvenile youth use and drug-related crime crisis,
as well as the historical example set by drug strategies in the
late 1980s and early 1990s, compel strategic rethinking. We need
a better overall strategy, better use of existing federal resources,
increased funding for priority programs, better coordination, greater
consistency and more conscientious oversight.

Strategic recommendations likely to reposition the United States
to "win" the drug war-that is, to permanently disrupt the flow
of illegal drugs from foreign cartels and traffickers, and substan-
tially reduce domestic demand-are several.

First, to assure that the Drug War becomes a top national
priority, the President must clearly and unequivocally inform the
Office of Management and Budget ("OMB"), Congress, andthe
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more than fifty federal agencies and departments with counter-
narcotics programs that this is one of his top budget and personal
priorities.

In practical terms, he must signal OMB, agency heads, and
Congress that counternarcotics spending is a top priority among
competing agency or departmental preferences. Instead of allow-
ing the State Department's INL Office to be cut as other offices
are uncut or grow, the President should make clear that INL
funding is a priority within the State Department's budget. The
same signal should flash down the corridors to all federal agen-
cies and departments.

Second, based on the foregoing evidence and analysis, the
National Drug Control Strategy must favor accountable preven-
tion over unproven treatment programs. At the heart of this
change is the rise in casual use among America's youth and its
link to addiction; the correlation of casual and addictive drug
use with rising juvenile crime; and the low success rates associ-
ated with many publicly funded treatment programs.

Third, in concert with the foregoing, an effective strategy must
embrace renewed transit-zone interdiction, adding back lost as-
sets and making drug interdiction a priority.

This means never again diverting $45 million, or any number,
out of transit-zone interdiction funding to a mission as unrelated
and controversial as rebuilding Haiti; while no judgment is passed
on the Haiti mission, vital countemarcotics funding should not
have been reprogrammed.

Drug interdiction along the land bridge with Mexico must be
elevated to a higher priority within the overall Treasury budget,
which oversees U.S. Customs. The United States Embassy in
Mexico must also rank counternarcotics its number one priority,
especially in light of the growing influence of Mexico's four
drug cartels.

Only by making stronger intelligence-cued transit-zone inter-
diction a priority again can the nation reverse the rise in illegal
drug importation, high drug availability, high drug purities, and
low street price.

3. Accountability Changes

To restore accountability to the federal counternarcotics effort,
the President should comply with the Anti-Drug Abuse Act of
1988, and promulgate a clear set of measurable, short-term (and
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long-term) goals in the annual National Drug Control Strategy.
Measurable goals have been sorely missed since 1992, making
defense of counternarcotics spending substantially more difficult.

The National Drug Control Strategy should not be merely
descriptive; it must be more than a collection of loose goals to
which agencies roughly aspire. The Strategy must become the
standard against which success or failure is measured. More
specifically, the Strategy should be the basic document against
which future funding is weighed.

To restore accountability to demand-reduction programs-pre-
vention and treatment-the President and Congress must work
to implement stricter accountability mechanisms. In practice, the
Safe and Drug Free Schools Act should be revisited and its
language tightened, if the statute has permitted misapplication
of anti-drug funds; the Department of Education should become
a more vigilant watchdog agency when they learn that monies
are reportedly being misused. Complete record keeping and ac-
countability should be reflexive, not a tooth-pulling effort spurred
only by constant congressional inquiry.217

Prevention programs that have no means of assuring account-
ability, or which cannot demonstrate achievement of any meas-
urable goals, or which do not fund "no use" messages should be
unfunded. Similarly, treatment programs unable to assure ac-
countability and effectiveness should be not be funded.

Likewise, supply reduction programs must be held to the high-
est measure of accountability available. While effectiveness may
be more difficult to measure on the supply side, programs that
have no means for assuring accountable expenditures or which
fail to meet previously established goals should be unfunded in
subsequent budget cycles.

217Record keeping, for example, under the Safe and Drug Free Schools and Com-

munities Act of 1994, 20 U.S.C. §§ 7101-7105 (1994), by states and the Department
of Education has been questioned and appears to have been often incomplete. The
National Commission on Drug Free Schools recommended, after extensive study that:
"The Department of Education should monitor closely the development and enforce-
ment of school and college antidrug policies [and] . . . should ensure that schools
conduct periodic evaluations of all drug education and prevention programs.' NA-
TIONAL COMMISSION ON DRUG FREE SCHOOLS, TOWARD A DRUG-FREE GENERATION:

A NATION'S RESPONSIBILITY 79 (1990).
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4. Coordination Changes

First, there must be a clearly established "chain of command"
on both the demand and supply reduction sides of the counter-
narcotics effort. Optimally, the pinnacle of these chains will be
the same person, a well-supported and hand-picked White House
Drug Czar. While other potentially viable options have been
circulated, 218 and some less viable options,219 the White House
Drug Czar is-institutionally-an important foundation upon which
to build.

The White House Drug Czar should be the chief voice within
the Administration on whether counter-narcotics programs con-
tinue to be funded or not, and at what levels, in consultation
with OMB and the appropriations committees. In all anti-drug
efforts, the Drug Czar-and not individual agency heads-should
be viewed by OMB and Congress as the primary decision-maker.

To achieve this goal, the President must be unequivocal, vocal
and constant in his support of the Drug Czar, and should dele-
gate to him or her the fullest authority possible, within the
bounds of the law, on all issues relating to the nation's counter-
narcotics efforts. The President should insist that all relevant
agency heads coordinate anti-drug activities directly through that
person, and that all major counternarcotics decisions be approved
by that person. If the Drug Czar concept is to work, in addition
to the foregoing, the Drug Czar should be a member of the
National Security Council, have an office in the White House,

218One such option was circulated by Representative Barton (R-Tex.) in early 1996,

and suggested a re-configuration of the counternarcotics effort, assigning major new
authority to an independent and consolidated federal countemarcotics agency. The aim
of that bill is to "consolidate within a single Federal agency Federal programs and
functions relating to services for the prevention and treatment of substance abuse."
Draft of proposed bill entitled "Drug Abuse Prevention Act of 1996" (February 1996)
(on file with the author). While still under discussion, this thoughtful effort might well
increase certain efficiencies and streamline the relevant chains of command. It is also
likely to engender considerable agency and departmental opposition, since many
agencies and program administrators likely believe that they could-if so directed-
more effectively coordinate within the current counternarcotics structure. The Barton
proposal, however, which has strong support from some sectors of the drug prevention
community, is important and worthy of further consideration.

219Pessimists, or those who do not realize how effective past, coordinated counter-
narcotics efforts have been, gravitated to a bill offered by Senators Richard Shelby
(R-Ala.) and Bob Kerry (D-Neb.), which would have eliminated the White House Drug
Czar and ONDCP. While this measure died, it was likely to have been counterproduc-
tive. One valuable political asset in the drug war is the Drug Czar's cabinet rank, and
another is the ONDCP's independent authority to garner attention from the President,
Congress and other opinion leaders.
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share authority with other Cabinet members to negotiate on
behalf of the President with foreign countries, and have a per-
manent place at every Cabinet meeting. Moreover, one document
should govern all counternarcotics efforts, and that document
should be the National Drug Control Strategy.

The President should maximize the Drug Czar's authority by
funding ONDCP back to late 1980s levels; delegating authority
for counternarcotics program prioritization, in consultation with
OMB, to ONDCP; giving ONDCP the authority to evaluate anti-
drug program effectiveness across all agencies; and giving ONDCP
primary authority to offer recommendations to Congress for pro-
gram continuation, enhancement, reduction or elimination. The
President should also insist that all agency heads meet person-
ally with the ONDCP Director at least quarterly, following a
format similar to the never-repeated October 1994 drug interdic-
tion agency-head conference, and the President should publicly
support efforts of the White House Drug Czar and ONDCP in
the media, with cabinet officials, and in periodic addresses to
the nation.

To assist ONDCP, anti-drug programs that receive their justifica-
tion in the annual ONDCP Drug Strategy Budget should be
identified with specificity, and the fifty-plus agencies that receive
funding through these programs should be required to place
details of each program before the ONDCP Director well in
advance of the production of succeeding annual budgets.

5. Other Leadership Changes

At the most basic level, there must be greater parental and
community leadership on this issue. Strong families are central
to winning the drug war, and their efforts must be supplemented
by educators, corporate, church and synagogue leaders, the me-
dia, the film industry and every individual in a position of com-
munity influence.

Nationally, in an effort to demonstrate the President's consis-
tent support for the Nation's Drug Control Strategy, the Presi-
dent should speak out regularly, utilizing the presidential "bully
pulpit" to elevate the issue and build public support for demand-
and supply-reduction efforts.

To bring the issue immediately back to the forefront of the
nation's agenda, the President should also address the nation
from the Oval Office or address a Joint Session of Congress on
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