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ARTICLE

STATUTORY INTERPRETATION AND
DIRECT DEMOCRACY: LESSONS FROM THE
DRUG TREATMENT INITIATIVES

MicHAEL M. O’HEAR’

In recent years, ballot initiatives have become an increasingly important
method of lawmaking on the state level. A key debate among scholars is
whether the courts’ interpretation of initiatives should differ in any funda-
mental way from their interpretation of conventional statutes. Two notable
commentators—Professors Frickey and Schacter—have offered competing
proposals, both of which employ interpretive rules that construe voter-made
law narrowly to minimize displacement of preexisting law. This Article ex-
amines these proposals through the lens of a little-noticed but increasingly
important body of cases interpreting two similar initiatives in Arizona and
California. Both initiatives radically change sentencing for non-violent drug
offenders, mandating treatment and probation in lieu of incarceration for
qualifying defendants. After examining these cases, this Article concludes
that the Frickey and Schacter proposals suffer from an overly rigid and un-
warranted emphasis on continuity at the expense of substantive coherence in
the law. The approach taken by the courts—a flexible, pragmatic one in line
with their interpretation of conventional statutes—is better-suited in the di-
rect democracy context.

INTRODUCTION

For the past quarter-century, ballot initiatives have played an in-
creasingly important role in making law at the state level, from Califor-
nia’s famed tax revolt of 1978,' to the Colorado antigay measure declared
unconstitutional in Romer v. Evans,? to the “three-strikes” laws toughen-
ing criminal sentences in Washington and California,® to the medical mari-

* Assistant Professor, Marquette University Law School. J.D., Yale Law School, 1996;
B.A., Yale College, 1991. This Article is dedicated to the memory of Howard B. Eisen-
berg, late Dean of Marquette University Law School, whose tireless dedication to justice
for the disadvantaged was an inspiration to students and colleagues alike. Thanks to Peter
Schank and Scott Idleman for their helpful comments. Thanks also to Marquette University
Law School, which supported this work with a generous research grant. Finally, thanks to
Maria Troia for diligent research assistance.

'In 1978, Californians enacted Proposition 13, which cut property taxes by at least
half. THoMAS E. CrRONIN, DIRECT DEMOCRACY: THE PoOLITICS OF INITIATIVE, REFEREN-
DUM, AND REcALL 3 (1989). Proposition 13, as subsequently amended, is codified at CaL.
ConsT. art. XIII, § 1(a).

2517 U.S. 620 (1996).

3CaL. PENAL CoDE § 667 (West 2002); WasH. REv. CobpE § 9.94A.570 (2003). For a
discussion of the Washington and California initiatives, see FRANKLIN E. ZIMRING ET AL.,
PUNISHMENT AND DEMOCRACY: THREE STRIKES AND YOU’RE OUT IN CALIFORNIA 4-7 (2001).
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juana initiatives enacted in at least eight different states.* Such direct
lawmaking permits voters to circumvent state legislatures, which are of-
ten criticized as beholden to special interests.” The initiative process it-
self has become the target of much criticism,’ but it does not seem likely
to diminish in importance any time soon.’

As a necessary consequence of this explosion of direct democracy,
courts are increasingly asked to decide how to interpret voter-made law.
Scholars have questioned whether the interpretation of initiatives differs
in any fundamental respect from the interpretation of conventional stat-
utes.® In particular, two eminent scholars of legislation, Professors Philip
P. Frickey and Jane S. Schacter, have offered competing proposals for
interpreting initiatives.® Both proposals, for somewhat different reasons
and in somewhat different ways, tend to emphasize continuity in the law:
they would interpret initiatives narrowly, at least under certain circum-
stances, and minimize their displacement of the preexisting conventional
statutory law.!°

4 For a discussion of Arizona’s Proposition 200, which legalized some medical uses of
marijuana, see infra Part 1.C.1. Other states to pass medical marijuana initiatives include
Alaska, ALASKA STAT. § 11-71-090 (Michie 2002); California, CAL. HEALTH & SAFETY
CoDE § 11362.5 (West 2002); Colorado, CoLo. ConsT. art. XVIII, § 14; Maine, ME. REv.
STAT. ANN. tit. 22, § 2383-B (West 2002); Nevada, NEv. CONST. art. 1V, § 38 (2000); Ore-
gon, OR. REV. STAT. § 475.309 (2001); and Washington, WasH. REv. CODE § 69.51A.005
(2003). For an overview of these measures and a discussion of federal responses, see gen-
erally Alistair E. Newbern, Comment, Good Cop, Bad Cop: Federal Prosecution of State-
Legalized Medical Marijuana Use After United States v. Lopez, 88 CaL. L. REv. 1575 (2000).

3 See David B. Magleby, Let the Voters Decide? An Assessment of the Initiative and
Referendum Process, 66 U. CoLo. L. REv. 13, 15-16 (1995) (discussing beliefs that moti-
vated development of direct democracy).

6 See, e.g., Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE L.J. 1503,
1513-22 (1990) (arguing that direct democracy does not accurately reflect majority will);
Davip D. ScumipT, CITIZEN LAWMAKERS: THE BALLOT INITIATIVE REVOLUTION 34-40
(1989) (discussing “10 most commonly cited” objections to initiatives).

7 See DavID S. BRODER, DEMOCRACY DERAILED 208 (2000) (discussing polls demon-
strating popularity of direct democracy).

8 See, e.g., Elizabeth Garrett, Who Directs Direct Democracy?, 4 U. CHL. L. ScH.
ROUNDTABLE 17, 35 (1997) (advocating as interpretive rule that “hard to classify” initia-
tives should be treated by the courts as legislative initiatives, rather than state constitu-
tional amendments); Jack L. Landau, Interpreting Statutes Enacted by Initiative: An As-
sessment of Proposals to Apply Special Interpretive Rules, 34 WILLAMETTE L. REv. 487,
532 (1998) (concluding that proposals for special rules of interpretation are unpersuasive);
Philip P. Frickey, Interpretation on the Borderline: Constitution, Canons, Direct Democ-
racy, 1996 ANN. Surv. AM. L. 477, 522-23 (1996) (proposing special three-step inquiry
for courts interpreting initiatives); Cathy R. Silak, The People Act, The Courts React: A
Proposed Model for Interpreting Initiatives in Idaho, 33 IpAHO L. REV. 1, 3947 (1996)
(proposing new approach for interpreting initiatives); Jane S. Schacter, The Pursuit of
“Popular Intent”: Interpretive Dilemmas in Direct Democracy, 105 YALE L.J. 107, 152-59
(1995) (proposing new interpretive rules to correct “pathologies” of direct lawmaking);
Stephen Salvucci, Note, Say What You Mean and Mean What You Say: The Interpretation
of Initiatives in California, 71 S. CaL. L. REv. 871, 891 (1998) (concluding that courts should
use “strict intentionalist” approach when interpreting initiatives).

® Frickey, supra note 8, at 522-23; Schacter, supra note 8, at 152-59.

1 For a more detailed description of the proposals, see infra Parts IV.A.1 (Frickey),
IV.B.1 (Schacter). My use of the term “continuity” is, in part, borrowed from Professor
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Against this backdrop, the present Article provides the first compre-
hensive assessment of a little-noticed—but growing and increasingly im-
portant—body of cases that interpret two related initiatives in Arizona
and California. The initiatives effect a radical change in sentencing for
drug crimes, requiring the court to provide treatment in lieu of incarcera-
tion for many nonviolent offenders." Because these initiatives represent
such a stark departure from preexisting law, they provide a particularly
fruitful opportunity to explore how courts use the interpretive process to
draw boundaries between old and new law. Additionally, the initiatives
merit close attention because proposals to adopt similar drug treatment
laws have been made or are currently pending in several states. '

In examining the drug initiative case law, this Article has two princi-
pal objectives relating to the more general problem of interpreting initia-
tives. First, the Article considers the empirical question: how do courts in-
terpret initiatives? In 1995, Professor Schacter addressed this question by
analyzing fifty-three cases decided over a ten-year period.”* She found,
among other things, that courts “overwhelming[ly]” apply “ordinary rules of
interpretation” to voter-made laws.!* This Article—which canvasses fifty-
one cases decided in the past six years'*—supplements and updates her
data set. In these cases, the courts employ a flexible and pragmatic ap-
proach, balancing statutory text, voter intent, and public policy objec-
tives. The cases are consistent with Professor Schacter’s conclusion that
courts do not employ special methodologies when interpreting initiatives,
but they suggest that she may have overemphasized the role of popular
intent in the analysis.

Second, the Article addresses the normative question: how should
courts interpret initiatives? In particular, the Article evaluates the Frickey
and Schacter proposals, both of which call for special narrowing rules for
interpreting initiatives. Frickey’s “quasi-constitutional” approach is ani-
mated by a concern that lawmaking through direct democracy conflicts
with the constitutional norm of republican lawmaking. His proposal ad-
vocates increased utilization of familiar canons of statutory interpretation
in order to protect “public values.”'® Schacter offers a “metademocratic”
approach to interpreting initiatives, employing two very different inter-
pretive rules—the Narrowing Rule or the Pro-Deliberative Rule—depending

Shapiro’s treatment of the subject. See David L. Shapiro, Continuity and Change in Statu-
tory Interpretation, 67 N.Y.U. L. REv. 921 (1992).

' For a more detailed description of the initiatives, see infra Parts 1.C.1.a (Arizona),
1.C.2.a (California).

2 For a discussion of other initiative efforts, see Michael M. O’Hear, When Voters
Choose the Sentence: The Drug Policy Initiatives in Arizona, California, Ohio, and Michi-
gan, 14 FED. SENT. R. 337, 338-39 (2002).

13 Schacter, supra note 8, at 110.

4Id. at 119.

!5 These cases are listed in Appendix C.

'6 Frickey, supra note 8, at 510-22.
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on whether the process of enacting the initiative was vulnerable to
abuse."

The drug initiative cases highlight important difficulties with both pro-
posals. Some of these difficulties take the form of indeterminacy: the pro-
posals, at least as presented, do not provide helpful guidance in resolving
actual cases. More fundamentally, though, the proposals suffer from an
overly rigid and unwarranted emphasis on continuity, even at the expense
of substantive coherence in the law. In light of these and other difficulties,
no persuasive justification is apparent for adopting either of the proposed
rules of construction for narrowly interpreting initiatives.

These broad questions are approached through a focused study of the
drug initiative cases. Previous studies cover an eclectic mix of cases
dealing with several substantive areas of the law.'® The drug initiative cases,
by contrast, constitute a substantial body of cases dealing with a limited
number of closely related interpretive issues. The narrow substantive fo-
cus facilitates a comparison of cases and the identification of patterns
across the jurisprudence. Similarly, a focused case study may more read-
ily take into account the political and policy context of the judicial deci-
sions, making it easier to understand what is really at stake in the cases.

Additionally, the drug treatment initiatives offer a helpful counter-
point to more publicized initiatives, such as the three-strikes laws and the
anti-gay initiatives,'” directed against socially marginalized groups. The
drug treatment initiatives, which are intended to benefit criminal defen-
dants and drug addicts, should call into question characterizations of di-
rect democracy as a tool of social oppression—characterizations that
seem to play an important role in scholarly literature on the subject.?

Finally, this case study will begin to fill an unfortunate gap in the le-
gal literature, which has largely neglected the drug treatment initiatives.?'
The Arizona and California initiatives represent important developments
in their own right, but they may also have significance as precursors to
similar laws in other states. Mandatory drug treatment was approved by
voters in the District of Columbia in 2002% and is expected to be on the

17 Schacter, supra note 8, at 15359,

18 See, e.g., id. at 110-19 (analyzing cases covering range of substantive areas).

19 See, e.g., CAL. PENAL CODE § 667 (West 2002) (California three-strikes law); WASH.
REv. CoDE § 9.94A.570 (2003) (Washington three-strikes law); CoL. ConsT. art. II, § 30b
(1993) (Colorado antigay law).

2 See, e.g., Derrick Bell, The Referendum: Democracy’s Barrier to Racial Equality, 54
WasH. L. REv. | (1978); Schacter, supra note 8, at 157 (discussing potential for “abuse” of
initiative process by enactment of initiatives that target “socially marginalized groups”).

2 In an earlier article, I offered a critical comparison of the initiative proposals in Ari-
zona, California, and two other states. O'Hear, supra note 12. A student note describes the
Arizona and California initiatives, argues that they should be adopted as a model by other
states, and suggests that the mandatory treatment programs should cover psychiatric, as
well as substance abuse, disorders. Lisa Rosenblum, Note, Mandating Effective Treatment
for Drug Offenders, 53 HasTiNngs L.J. 1217, 1219 (2002).

22 Brian DeBose, Mayor Loses Bid to Block Drug Plan, WasH. TIMES, Nov. 16, 2002,
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ballot in Florida in 2004.2 These initiatives were backed by a well-
funded national organization, which may target additional states in the
future.” Identifying interpretive problems with the Arizona and Califor-
nia initiatives and assessing judicial responses may contribute to the
evaluation of such initiatives by providing a more complete picture of how
they are implemented by the courts.

This Article is organized as follows. Part I, by way of background,
describes the content of the initiatives, as well as their political and pol-
icy context. Part II discusses the interpretation of conventional statutes.
Part III addresses the empirical question of how courts have in fact han-
dled the major interpretive issues arising from the drug initiatives. Part
IV addresses the normative question of how initiatives should be inter-
preted, offering a summary and critique of the Frickey and Schacter pro-
posals. Part V, a conclusion, suggests lessons to be learned from the drug
initiative case study.

I. BACKGROUND: DIRECT DEMOCRACY, CONVENTIONAL DRUG
SENTENCING, AND THE DRUG TREATMENT INITIATIVES

A. Direct Democracy

One of the enduring reforms of the Progressive Era, direct democ-
racy encompasses a range of different devices that the electorate may use
to make law or otherwise control the legislative process. Although the
specifics vary widely, the mechanisms of direct democracy may generally
be divided into three categories. First, “recall” permits voters to remove a
public official from office before the expiration of the official’s term.?
Second, the “referendum” allows voters to reject a legislative proposal or
a bill enacted by the legislature.” Finally, the “initiative” permits voters
to propose and enact laws on their own, without necessarily obtaining the

at A8. For a description of the District of Columbia initiative, see Washington D.C. Initia-
tive Would Exclude Schedule I Substances, ALcoHOLISM & DRuUG ABUSE WKLY, Aug. 5,
2002, at 3.

2 O’Hear, supra note 12, at 337.

2 Id. The national organization is named the Campaign for New Drug Policies. Infor-
mation about its various campaigns, including the full text of the initiative proposals, is
available online at http://www.drugreform.org. Despite its ample resources, the organiza-
tion experienced notable setbacks in 2002 in Ohio and Michigan. An Ohio drug treatment
initiative was defeated at the polls, Alan Johnson, Tafts Celebrate State Issue 1 Defeat,
CoLumsus DispaTcH, Nov. 6, 2002, at | C, while a Michigan drug treatment initiative was
disqualified from the ballot based on technical deficiencies. Peter Luke, Drug Laws Miss
Ballot, Hit Budget, GRAND RAPIDS PRESS, Sept. 22, 2002, at A23. The proposed Ohio ini-
tiative is reprinted at Qhio Drug Treatment Initiative, 14 FED. SENT. R. 350 (2002). The
proposed Michigan initiative is reprinted at Michigan Drug Treatment Initiative, 14 FED.
SENT. R. 344 (2002).

25 CRONIN, supra note 1, at 2.

®1d.
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legislature’s involvement or approval.?’ The initiative will be the focus of
this Article.?®

Twenty-one states, as well as the District of Columbia, allow voters
to enact statutes through the initiative process.”” Some states also permit
voters to amend the state constitution through the initiative process.’® Direct
lawmaking has been on the rise nationwide since the 1970s.3! In recent
years, criminal justice issues have been a particular (and controversial)
focus of direct lawmaking.* In general, these initiatives have toughened
the treatment of criminal defendants. For instance, California and Wash-
ington voters adopted harsh “three-strikes” laws in the 1990s in order to
lengthen the prison terms of repeat offenders.* The drug treatment ini-
tiatives seemingly represent an unusual departure from the typical tough-
on-crime stance of directly enacted criminal laws. This departure may be
more apparent than real, however, as drug traffickers and defendants with
histories of violent crime have been carefully excluded from the initia-
tives. These defendants might actually be left worse off with the initia-
tives than without.* Indeed, proponents have justified the initiatives by
arguing that mandatory treatment for drug offenders would free prison
space for more serious criminals.*

Procedural rules for proposing and enacting initiatives vary consid-
erably from state to state.*® Typically, though, initiative proponents must
collect tens or hundreds of thousands of signatures on a petition in order
to place an initiative proposal on the ballot.” Then, voters may decide by
majority vote whether to accept or reject the proposal.® Many states pro-

71d.

28 Since the recall and referendum are not truly law-making devices in their own right,
they do not raise the sort of interpretive issues that arise when the voters adopt an initia-
tive.

2 Schacter, supra note 8, at 113-14.

% For a listing of these states, as well as the requirements for constitutional amend-
ments in each, see SCHMIDT, supra note 6, at 296-97. Such constitutional initiatives are not
specifically considered in this Article, although they may generate interpretive issues
similar to the statutory issues that are the subject here.

3 For a description of this phenomenon, as well as several proposed explanations, see
Magleby, supra note 5, at 26-31.

3 See, e.g., David Boerner & Roxanne Lieb, Sentencing Reform in the Other Wash-
ington, 28 CRIME & JusT. 71, 104-08 (2001) (discussing sentencing initiatives in Wash-
ington and noting even greater influence of direct democracy on development of sentencing
policy in Oregon).

3 ZIMRING ET AL., supra note 3, at 4-7. California’s Proposition 115, which expanded
the scope of the state’s death penalty and scaled back defendants’ procedural rights, sup-
plies another example. Schacter, supra note 8, at 158.

3 O’Hear, supra note 12, at 342,

3 See, e.g., infra Part 1.C.1 (describing stated purposes and advocacy in support of Ari-
zona initiative).

% For a summary of each state’s law, see SCHMIDT, supra note 6, at 295-311.

1d. at 296-97.

% See Richard B. Collins & Dale Oesterle, Structuring the Ballot Initiative: Proce-
dures That Do and Don’t Work, 66 U. CoLo. L. REv. 47, 59 (1995) (discussing majority rule
as a central justification for direct democracy).
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vide official pamphlets to help voters make more educated choices.” In
addition to the complete text of the initiative, these pamphlets might in-
clude an official summary of the proposal, an official assessment of its
fiscal effect, and short arguments for and against the initiative.*

While conjuring idealistic visions of a modern-day participatory de-
mocracy—which might be contrasted with cynical visions of the legisla-
ture as dominated by wealthy special interests—the initiative process has
sparked considerable and heated criticism on many grounds.* For in-
stance, wealthy special interests arguably play as important a role in di-
rect lawmaking as they do in conventional lawmaking.”> Because of the
large number of signatures needed to get on the ballot, initiative propo-
nents often rely on professional signature-gathering agencies, which may
charge hundreds of thousands of dollars for their services in a large state
like California.®® In light of these expenses, as well as the costs of media
advertising, political consultants, and the other accoutrements of a mod-
ern-day election campaign, there should be little surprise that heavy spend-
ing seems to be a crucial ingredient in many successful initiative cam-
paigns.* While wealthy interests do not always prevail in direct democ-
racy, their financial resources do constitute an important advantage.

Additionally, some critics question the capacity of the electorate to
deliberate effectively on initiative questions. Most voters lack the train-
ing to read and understand complex legal proposals, and few seem to
read the text of the initiatives upon which they vote.* Official ballot
pamphlets may be slightly more readable but also often suffer from length
and complexity problems.* Studies thus indicate that voters are most

¥ Id. at 91.

®1d.

4! For a concise statement of the republican critique of direct democracy, see generally
Philip P. Frickey, The Communion of Strangers: Representative Government, Direct De-
mocracy, and the Privatization of the Public Sphere, 34 WILLAMETTE L. REv. 421 (1998)
[hereinafter Frickey, Communion]. Professor Frickey’s objections center on “the lack of
deliberation and accountability in the initiative process.” Id. at 439. For a contrasting, but
no less forceful, critique emphasizing populist objections, see generally Sherman J. Clark,
A Populist Critique of Direct Democracy, 112 HArv. L. REv. 434 (1998). Professor Clark
argues that direct democracy “actually prevent[s] the people from expressing themselves
clearly” because a single-issue, up-or-down vote does not permit voters to express their
priorities among issues. /d. at 436. While most recent scholarly writing on direct democ-
racy seems critical, some commentators have observed a positive side. See, e.g., Richard B.
Collins, How Democratic Are Initiatives?, 72 U. CoLo. L. REv. 983, 1002 (2001) (“[T]he
initiative overcomes important defects in the practice of representative democracy arising
from the self-interest of lawmakers.”).

“2 For a thorough analysis of the role of money in the initiative process and a consid-
eration of reform proposals, see generally Elizabeth Garrett, Money, Agenda Setting, and
Direct Democracy, 77 TEX. L. REv. 1845 (1999).

43 Garrett, supra note 8, at 20-21.

“1d. at 22.

4 Schacter, supra note 8, at 139-40.

1d. at 141-43.
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influenced by media communications and political advertising*’—hardly
reliable or sophisticated bases for deciding often quite complicated matters
of public policy.

Finally, critics accuse direct democracy of promoting laws that dis-
criminate against socially marginalized groups, such as criminal defen-
dants and racial and sexual minorities.”® For instance, they point to the
many initiatives and referenda targeting homosexuals that have been
adopted since the 1970s.“ Private citizens, unlike legislators, may cast
their votes on such issues in an anonymous, unaccountable fashion: they
“do not have to look gay people in the eye and say, ‘No, you don’t de-
serve the protection of the law,” nor do they have to face media and con-
stituent scrutiny for those views.”®® Compounding the problem, initiative
proponents may use visceral symbols in media advertising “to inflame
majorities to the detriment of socially subordinated minorities.”' In
short, critics suggest direct democracy may systematically disfavor mi-
norities more than representative democracy does.»

B. Conventional Drug Sentencing

In order to appreciate the significance of the drug treatment initia-
tives, it is helpful first to consider conventional drug sentencing.® Drug
crimes encompass a range of different offenses but may be roughly di-
vided into the categories of simple possession and trafficking.”* Statutes
establish maximum sentences that may be imposed for different types of
drug crimes.”® Maximum sentences tend to be longer for trafficking than

71d. at 131.

8 See, e.g., id. at 157-58; William E. Adams, Ir., Is It Animus or a Difference of
Opinion? The Problems Caused by the Invidious Intent of Anti-Gay Ballot Measures, 34
WILLAMETTE L. REV. 449, 450-51 (1998); Bell, supra note 20, at 20-21.

4 See Bell, supra note 20, at 20; Jane S. Schacter, The Gay Civil Rights Debate in the
States: Decoding the Discourse of Equivalents, 29 Harv. C.R.-C.L. L. Rev. 283, 283-85
(1994); Adams, supra note 48, at 458-67.

0 Frickey, Communion, supra note 41, at 441.

51 Schacter, supra note 8, at 157.

%2 One study suggests that when minority civil rights are at issue in an initiative or ref-
erendum, the minority rights side loses more than eighty percent of the time. Sylvia R. Lazos
Vargas, Judicial Review of Initiatives and Referendums in Which Majorities Vote on Mi-
norities’ Democratic Citizenship, 60 OH10 ST. L.J. 399, 425 (1999).

3 As with direct democracy, the relevant legal constraints vary from state to state. See,
e.g., GALE GROUP, NATIONAL SURVEY OF STATE Laws 164-75 (Richard A. Leiter ed.,
2003) (surveying varying state penalties for cocaine offenses).

3 “Possession,” as used in this Article, encompasses unlawful possession of drugs, use
of drugs, and transportation of drugs for personal use, as well as attempting or conspiring
to do any of these things. “Trafficking” encompasses selling drugs, possessing or trans-
porting with intent to sell, manufacturing, and producing, as well as attempting or con-
spiring to do any of these things.

3 See, e.g., 21 US.C. § 841(b) (2002) (establishing maximum sentences for various drug
offenses); CAL. HEALTH & SAFETY CoODE § 11357 (West 2002) (establishing maximum
sentences for marijuana offenses).
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possession,”® and for “hard” drugs (like heroin) than “soft” drugs (like
marijuana).”’” Maximum penalties may, however, be substantial in some
states even for possession of marijuana for personal use. In Arizona, the
maximum penalty for simple possession of marijuana ranges from one
year to two and one-half years, depending on the quantity involved.*® In
California, the maximum penalty for simple possession of marijuana may
be as much as six months, depending on the quantity.” In all, twenty-one
percent of prisoners in state and federal institutions are being held for
drug offenses.®

In addition to maximum sentences, many jurisdictions have also
adopted mandatory minimum penalties for certain drug crimes, such as
the federal government’s notorious five-year mandatory minimum sen-
tence for possessing five grams or more of crack cocaine.’! Many states
have also identified particular characteristics of the crime or the criminal
that may lead to enhanced maximum or minimum penalties. For instance,
under California’s three-strikes law, a defendant convicted of a drug fel-
ony (or any other type of felony) faces a mandatory minimum sentence of
twenty-five years in prison if he or she has two prior convictions of cer-
tain felonies.®

Statutory maximums and minimums thus establish a range within
which the judge must sentence. Working within these parameters, the
sentencing judge makes two important decisions for each convicted de-
fendant: disposition and duration. The first decision amounts to a choice
between probation and incarceration; the second establishes how long the
defendant will be subject to probation and/or incarceration.®* A sentence
of probation allows the defendant to remain in the community, subject to
conditions that may range from the perfunctory (for example, to check in
with a probation officer once a month) to the mildly burdensome (such as

% See, e.g., ARIZ. REV. STAT. § 13-3405 (2002) (classifying simple marijuana posses-
sion offenses as less serious felonies than possession for sale); CAL. HEALTH & SAFETY
CobE §§ 11350-51 (West 2002) (establishing mandatory prison term of at least two years
for possession of narcotics for sale but not for simple possession).

57 See, e.g., Ariz. REV. STAT. §§ 13-3405, 13-3408 (2002) (classifying narcotics of-
fenses as more serious than marijuana offenses, except for very high quantities of mari-
juana); CAL. HEALTH & SAFETY CODE §§ 11350, 11357 (West 2002) (requiring incarcera-
tion in state prison for possession of certain narcotics but not for marijuana).

% ARiz. REv. STAT. §§ 13-3405, 13-701 (2002).

39 CAL. HEALTH & SAFETY CODE § 11357(c) (West 2002).

% PAIGE M. HARRISON & ALLEN J. BECK, BUREAU OF JUSTICE STATISTICS BULLETIN:
PrISONERS IN 2001, at 12 (2002).

6121 U.S.C. § 841(b)(1)(B)(iii) (2002).

62 CaL. PENAL CODE § 667 (West 2002).

63 Most states employ a system of indeterminate sentencing, which means that a parole
board actually has the final say as to how long an incarcerated defendant will remain in
prison; the judge’s durational decision establishes an upper and lower bound to the parole
board’s discretion. See Kate Stith & Jose A. Cabranes, Judging Under the Federal Sen-
tencing Guidelines, 91 Nw. U. L. REv. 1247, 1248 (1997) (discussing operation of parole).
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community service) to the truly onerous (such as house arrest).* If a de-
fendant violates a condition of probation, the judge may revoke probation
and impose a term of incarceration.5

However sentenced, a defendant with a drug problem may be given
the opportunity (or even required) to undergo drug treatment, although
resources for treatment programs tend to be quite limited.® The effec-
tiveness of drug treatment is also a matter of considerable debate.®” Like-
wise, among those who are persuaded of the efficacy of treatment, opin-
ion is divided as to whether treatment should be voluntary or coerced.%®
Classically, “coerced” treatment means treatment as a condition of pro-
bation, with the threat of imprisonment hanging over the “patient’s” head
if he or she fails to adhere to the treatment regimen.®

C. The Drug Treatment Initiatives

The drug treatment initiatives—Arizona’s Proposition 200 and Cali-
fornia’s Proposition 36—modify conventional drug sentencing in three
crucial respects. First, the initiatives prohibit the incarceration of eligible
defendants, thus removing the judge’s traditional discretion over sen-
tencing disposition and requiring probation.”® Second, the initiatives make
drug treatment a mandatory condition of probation for eligible defen-
dants and allocate substantial public funds for that purpose.” Finally, the

% For a discussion of different sanctions that may be imposed in lieu of imprisonment,
see MICHAEL TONRY, SENTENCING MATTERS 108-27 (1996).

% See, e.g., ARIZ. REV. STAT. § 13-917(B) (2002) (providing for revocation of proba-
tion).

% TeDp GEsT, CRIME & PoLiTics: BIG GOVERNMENT’S ERRATIC CAMPAIGN FOR LAw
AND ORDER 128 (2001).

" For a recent review of the evidence, see Morris B. Hoffman, The Drug Court Scan-
dal, 78 N.C. L. REV. 1437, 1469-73 (2000).

%8 O’Hear, supra note 12, at 340.

% This structure of treatment is associated with specialized drug courts, which are
growing increasingly common across the country. See generally Peggy Fulton Hora et al.,
Therapeutic Jurisprudence and the Drug Treatment Court Movement: Revolutionizing the
Criminal Justice System’s Response to Drug Abuse and Crime in America, 74 NOTRE
DaME L. REv. 439 (1999). For critical perspectives on the drug court movement, see
Hoffman, supra note 65; Richard Boldt, Rehabilitative Punishment and the Drug Treat-
ment Court Movement, 76 WasH. U. L.Q. 1205, 1215-18 (1998) (describing “tension”
between therapeutic and punitive goals of drug courts and arguing that such courts under-
mine “larger efforts to develop an effective drug policy premised on a public health
model”); Mae C. Quinn, Whose Team Am I on Anyway? Musings of a Public Defender
about Drug Treatment Court Practice, 26 N.Y.U. Rev. L. & Soc. CHANGE 37, 73-75
(2000/2001) (“[Fjuture assessments of drug courts should spend less time simply lauding
the concept of court-monitored treatment as judicial innovation, and instead ask more
probing questions about what is actually happening in such forums on a day-to-day basis
and whether such practices comport with the law.”).

0 See Ariz. REV. STAT. § 13-901.01(A) (2002); CAL. PENAL CoDE § 1210(a) (West
2003).

"' See ARiZ. REv. StAT. § 13-901.01(D) (2002); CAL. PENAL CODE § 1210(a) (West
2003).
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initiatives substantially limit the judge’s traditional authority to revoke
the probation of eligible defendants and order incarceration.”

In adopting these initiatives, the voters of Arizona and California have
provided momentum to what has become a well-funded national cam-
paign to promote treatment as an alternative to the “drug war.””® Propo-
nents of the Arizona and California initiatives have also backed similar
measures elsewhere.” While all of these initiatives have the same basic
objective (mandatory treatment in lieu of incarceration), they differ
somewhat in their structure and technical details. Accordingly, this Part
discusses the Arizona and California initiatives separately, describing
both the content of their substantive provisions and the circumstances of
their passage.

1. Arizona’s Proposition 200
a. Content

In its core sentencing provision, Arizona’s Proposition 200 requires
that “any person who is convicted of the personal possession or use of a
controlled substance” be placed on probation and required to undergo
drug treatment under court supervision.” While judges no longer make a
disposition decision for eligible defendants, they do retain some discre-
tion over the conditions of probation; drug treatment, however, is re-
quired. Two purposes are identified for the treatment requirements: “to

2 See ARIZ. REV. STAT. § 13-901.01(D) (2002); CaL. PENAL CoODE § 1210(a) (West
2003).

 The drug treatment initiatives described here represent only one part, albeit perhaps
the most significant, of a broader trend toward de-escalation of the war on drugs and de-
emphasis of purely punitive responses to drug crimes. For instance, several states have by
initiative legalized the medical use of marijuana. See supra note 4 and accompanying text.
There have also been serious, though as yet unsuccessful, efforts to legalize non-medical
marijuana possession in Alaska and Nevada. Tom Gorman, Nevada Ponders Legalizing
Possession of Marijuana, L.A. TIMES, Aug. 25, 2002, at A18. For a broader discussion of
changing public attitudes towards drugs, as well as evolving prosecutorial and sentencing
practices, see generally Frank O. Bowman, IlI, The Geology of Drug Policy in 2002, 14
FED. SENT. R. 123 (2002); Ronald F. Wright, Are the Drug Wars De-Escalating?, 14 FED.
SENT. R. 141 (2002). Nor is the apparent de-escalation confined to the United States. See,
e.g., Sarah Lyall, Easing of Marijuana Laws Angers Many Britons, N.Y. TIMEs, Aug. 12,
2002, at A3.

™ See supra text accompanying notes 22-24.

75 AR1Z. REV. STAT. ANN. § 13-901.01(A) (West 2002). For relevant provisions of
Proposition 200, see infra Appendix A. The operative provisions of Proposition 200 will
be cited herein as they have been codified. In 2002, Arizona voters approved Proposition
302, which would make various changes to Proposition 200 as codified. See infra text ac-
companying note 102. As of the present writing, Proposition 302 has not yet entered into
effect. All citations herein to the Arizona statutes are made to the version of the statutes in
effect as of the present writing—that is, without changes mandated by Proposition 302.
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free up space in our prisons for violent offenders,”” and to rehabilitate
drug addicts.”

Proposition 200 denies mandatory treatment in lieu of incarceration
to several categories of defendants, including: (1) any defendant convicted
of the trafficking offenses of possession for sale, production, manufac-
turing, or transportation for sale; (2) any defendant with one prior convic-
tion (or indictment) for a violent crime (a provision that will be referred
to here as the “one-strike disqualifier”); and (3) any defendant with two
prior convictions for personal possession or use (the “two-strikes dis-
qualifier”).” For eligible defendants, by contrast, Proposition 200 man-
dates treatment that is minimally coercive. If a defendant violates any of
the conditions of probation, the court must impose additional conditions
“short of incarceration.”” Thus, the defendant may undergo treatment
secure in the knowledge that he or she will not suffer the ultimate sanc-
tion of incarceration.

The defendant must pay for his or her treatment to the extent of his
or her financial ability.® In order to make up the difference, the initiative
allocates certain tax revenues to a “Drug Treatment and Education Fund.”®
Finally, in addition to its sentencing provisions, Proposition 200 also con-
tains a variety of unrelated provisions that are not the focus of this Article.®

b. Enactment

Proposition 200 had its genesis in 1995, when John Sperling, a wealthy
education entrepreneur, gathered twenty-five experts and community leaders
to discuss alternatives to the war on drugs.®® The group, which took on
the name Arizonans for Drug Policy Reform (“ADPR”), decided to focus
on promoting treatment in lieu of incarceration and to pursue reform

7 Text of Proposition 200, Drug Medicalization, Prevention, and Control Act of 1996,
§ 3 [hereinafter Proposition 200], available at http://www.sosaz.com/election/1996/General/
1996BallotPropsText.htm.

" See id. (identifying as one purpose of the law “to expand the success of pilot drug
intervention programs which divert drug offenders from prison to drug treatment, educa-
tion, and counseling”).

7 ARIZ. REV. STAT. ANN. § 13-901.01(B)-(C), (G) (West 2002).

®Id. § 13-901.01(E).

8 ]d. § 13-901.01(D).

81 1d. § 13-901.02.

82 These provisions include legalization of the medical use of controlled substances, id.
§ 13-3412.01, a prohibition on parole for defendants who commit violent crimes while
under the influence of a controlled substance, id. § 41-1604.15, and the creation of a new
commission on drug education. Id. § 41-1604.17.

8 Robert Nelson, Big Bong Theory: Arizona’s Pro-Pot Advocates Cast First Stone in
Latest National Effort to Legalize Marijuana, PHOENIX NEW TIMES, Sept. 13, 2001, avail-
able at http://www.phoenixnewtimes.com/issues/2001-09-13/feature.html/1/index.html. See
also Timothy Egan, Crack’s Legacy, N.Y. TIMES, June 10, 1999, at Al (discussing Sper-
ling’s background and role).
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through the initiative process.® In so doing, ADPR benefited from abundant
financial resources. Sperling himself donated approximately $460,000,%
while billionaire investor George Soros gave $430,000, and the Drug Policy
Foundation, of which Soros is a patron, donated $300,000.% In total, dona-
tions reached $1.8 million.¥

With such strong financial support, ADPR was able to hire signa-
ture-gatherers and consulting firms and to flood the airwaves with televi-
sion and radio advertisements that promoted the initiative.®® These adver-
tisements informed voters that Proposition 200 would require tough sen-
tences for violent drug offenders, that prisons were overrun with casual
users, and that the initiative’s medical marijuana provision would allevi-
ate suffering for those with terminal diseases.® Similar points were em-
phasized in the official ballot pamphlet, which contained arguments by
several different proponents of the initiative.” They argued that drug
abuse is a medical problem rather than a criminal problem.®" They claimed
that the war on drugs had wasted billions of dollars®> and that prisons
were so overcrowded with drug offenders that there was no room left for
more dangerous criminals.?

Notably, the ballot pamphlet contained only one opposing argument,
which actually promoted the more radical step of legalization.** The status
quo did have its defenders, but they were poorly funded and slow to or-
ganize: opponents raised only $32,000, and failed to file their organiza-
tional papers until just weeks before the election.”® Not surprisingly,
Proposition 200 ultimately won passage in the 1996 general election by
nearly a two-to-one margin.%

8 Nelson, supra note 83.

8 Judy Packer Tursman, Voters Duped on Medical Use of Pot, Panel Told, PITTSBURGH
PosT-GAZETTE, Dec. 3, 1996, at Al.

8 Id.

8 1d.

8 Howard Stansfield, Tokin’ Resistance: Proposition 200—The Drug Medicalization
Act—Is Causing High Anxiety Among Politicians and Lawmen, PHOENIX NEW TIMES, Dec.
12, 1996, available at http://www.phoenixnewtimes.com/issues/1996-12-12/feature2.html/
1/index.html.

8 Joe Frolik, Legalized Drug Backers Rejoice; Reformers Buzzing from Election Re-
sults, PLAIN DEALER, Nov. 25, 1996, at 1A.

% The complete text of the ballot materials are available at http://www.sosaz.com/
election/1996/General/1996BallotPropsText.htm [hereinafter BALLOT PAMPHLET].

9t Rudolph J. Gerber, Argument for Proposition 200, BALLOT PAMPHLET, supra note 90.

92 Marvin S. Cohen, Argument for Proposition 200, BALLOT PAMPHLET, supra note 90.

9 Steve Mitchell, Argument for Proposition 200, BALLOT PAMPHLET, supra note 90.

% Kent B. Van Cleave et al., Argument Against Proposition 200, BALLOT PAMPHLET,
supra note 90.

% Stansfield, supra note 88, at 11-12. Arguments against the initiative focused on two
ideas. First, opponents argued that the Proposition would send the wrong message to peo-
ple. Thomas A. Constantine, Drug Enforcement Administration Makes Announcement,
Bus. WIRE, Oct. 17, 1996, available at LEXIS, News Library, Wire Service Stories. Sec-
ond, opponents believed that the true goal of Proposition 200 was to lead to the legaliza-
tion of drug use. Id. See also Frolik, supra note 81, at 1A,

% Egan, supra note 83, at Al.
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¢. Subsequent Developments

Arizona’s legislature responded to Proposition 200 by enacting its
own drug law, Senate Bill 1373, which overrode the initiative in several
important respects.”” Of greatest importance here, the bill permitted judges
to impose a term of incarceration as a condition of probation for Propo-
sition 200 defendants.”® Legislators contended that voters had been mis-
led about the content of Proposition 200, claiming, in particular, that
Proposition 200 had been sold to voters as a medical marijuana law.”
Backers of the initiative responded with a new referendum campaign in-
tended to repeal Senate Bill 1373.'® In November 1998, the electorate
overturned the bill and reinstated Proposition 200 with fifty-seven per-
cent of the vote.'"

Having failed to override the initiative through legislative action,
opponents of Proposition 200 later succeeded in modifying the law
through an initiative campaign of their own. In November 2002, Arizona
voters adopted Proposition 302, which authorized judges to impose in-
carceration as a sanction against Proposition 200 defendants who refused
drug treatment or committed certain types of probation violations.'”

2. California’s Proposition 36
a. Contents

Like Proposition 200, California’s Proposition 36 mandates proba-
tion and treatment in lieu of incarceration for eligible drug defendants.'®
Also like its Arizona counterpart, Proposition 36 targets possession for
personal use and excludes defendants convicted of possession for sale,
production, or manufacture.'™ Additional disqualification provisions are
similar in spirit to Arizona’s, but somewhat different in the details. For

7 Calik v. Kongable, 990 P.2d 1055, 1056 (Ariz. 1999). Senate Bill 1373 was passed
by the legislature in 1997 but never took effect because of the successful referendum drive
described in the text below. Id. at 1056-57.

% Id. at 1056.

9% Howard Fischer, Ariz. Supreme Court OKs Drug Referendum Ballot Wording, AR1Z.
DAILY STAR, Aug. 5, 1998, at 3B.

10 1d.

1% Bgan, supra note 83, at Al.

102 See Joe Burchell, Prop. 202 Alive; 200, 201 Aren’t, ArR1z. DAILY STAR, Nov. 6,
2002, at Al (noting victory of Proposition 302). The text of Proposition 302 is available at
http://www.sosaz.com/election/2002/info/pubpamphlet/english/prop302.pdf. All of the cases
considered in this Article were decided prior to the effective date of Proposition 302, so
the latter initiative does not otherwise figure into the analysis below.

13 CaL. PENAL CoDE § 1210.1(a) (West Supp. 2003). For relevant provisions of
Proposition 36, see infra Appendix B. Proposition 36 contains analogous provisions for
parolees, generally prohibiting revocation of parole based on a parolee’s first-time viola-
tion of a drug-related condition of parole. /d. § 3063.1(a).

104 1d. § 1210(a).
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instance, the law excludes defendants with prior violent felonies but pro-
vides an exception for defendants who have remained out of prison and
avoided felony or violence convictions for a period of five years (the
“washout period”).'® Also excluded are defendants who: (1) are convicted
of certain non-drug offenses in the same proceeding as the drug offense;
(2) use a firearm while possessing or being under the influence of specified
hard drugs; or (3) refuse treatment.'%

Proposition 36 indicates that its purposes, similar to those of Propo-
sition 200, include: (1) “To halt the wasteful expenditure of hundreds of
millions of dollars each year on the incarceration—and reincarceration—
of nonviolent drug users who would be better served by community-
based treatment”; and (2) “To enhance public safety by reducing drug-
related crime and preserving jails and prison cells for serious and violent
offenders.”'”

Unlike Proposition 200, Proposition 36 provides for revocation of pro-
bation, albeit through a somewhat complicated process.'® A defendant
who commits one drug-related probation violation may have probation
revoked (and hence face incarceration) only if the state proves by a pre-
ponderance of the evidence that the defendant “poses a danger to the
safety of others.”'® Revocation becomes progressively easier with suc-
cessive violations.!"® Thus, treatment under Proposition 36 has a some-
what more coercive face than it does under Proposition 200, but it is still
well short of the traditional drug court model.!"! Finally, like Proposition
200, Proposition 36 requires defendants who are “reasonably able to do
s0” to contribute to the cost of treatment,'? but it also allocates significant
public funds to cover treatment expenses for which defendants do not

pay' 113
b. Enactment

Like the Arizona campaign, the California campaign was marked by
a significant disparity in the financial resources of supporters and oppo-
nents. By October 2000, Proposition 36 supporters had raised approxi-
mately $3 million while opponents had raised $215,000.'"* Prominent

195 1d. § 1210.1(b)(1).

106 Id. § 1210.1(b)(2)—(4).

107 Substance Abuse and Crime Prevention Act of 2000 (Prop. 36) § 3(b)—(c), avatlable
at http://www.adp.cahwnet.gov/SACPA/Proposition_36_text.shtml.

108 CaL. PENAL CoDE § 1210.1(e) (West Supp. 2003).

19 1d. § 1210.1(e)(3)(A).

10 1d. § 1210.1(e)(3)(B)—(C).

1t See supra note 67.

12 CaL. PENAL CoDE § 1210.1(a) (West Supp. 2003).

113 CAL. HEALTH & SAFETY CODE § 11999.5 (West 2002).

"4 Timm Herdt, Prop. 36 Supporters Want “War on Drugs” Out of Court, VENTURA
COUNTY STAR, Oct. 16, 2000, at A6. Despite this financial surplus, only twenty percent of
voters had heard of the initiative just one month before the election. Lynda Gledhill, Mos?
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financial supporters included George Soros, John Sperling, and insurance
executive Peter Lewis.'® Campaign leaders included Ethan Nadelmann,
the director of a national drug policy center,!'® and Gerald Uelman, a pro-
fessor at Santa Clara School of Law who helped draft the initiative.'”’
The state prison guards’ union headed the opposition,''® which also in-
cluded Governor Gray Davis and most judges, law enforcement officials,
and health care groups in the state.'”’

Proponents emphasized similar points to those raised in the Arizona
campaign. They relied on a study indicating that Proposition 36 would
save taxpayers as much as $200 million annually on prison costs and
$500 million of capital expenses.'® Proponents also suggested that, be-
cause of the medical nature of drug addiction problems, punitive ap-
proaches to drug policy were inappropriate.'?!

Unaware of 2 Initiatives; Campaign, Drug Measures Not Well Known, Field Poll Finds,
S.F. CHRON,, Oct. 14, 2000, at A23.

15 Bill Ainsworth, Meddling Tycoons or Visionary Activists: 3 Push Drug Initiative,
CorPLEY NEWS SERv., Oct. 9, 2000, at *2-*3. The trio was brought together by Ethan
Nadelmann, director of the Lindesmith Center (now the Campaign for New Drug Policies),
who eventually became the primary advisor for the Proposition 36 campaign. William
Booth, The Ballot Battle; Drug War Is in Fight of Its Life; Wealthy Trio Takes Aim with
California Initiative to End Penalties for Users, WasH. PosT, Oct. 29, 2000, at A24. Ac-
cording to Nadelmann, none of the men supports drug legalization. They simply agree that
the drug war has been a disaster. /d.

116 ,d.

W7 Peter Hartlaub, Drug Programs Under Prop. 36 Need Funding, Chief Probation
Officer Requests $1.5 Million to Meet Influx of Thousands, S.F. CHRON., Nov. 30, 2000, at
A23.

18 Peter Schrag, Time for a New Approach to Drug Offenses: Even if Ballot Initiative
Isn’t the Answer, Both Sides Agree the Existing System Is Flawed, VENTURA COUNTY
STAR, Sept. 17, 2000, at B11.

19 Jim Herron Zamora, S.F., State Officials Clash Over Prop. 36; City Politicos Back
Effort to Push Rehab Instead of Jail for Drug Offenses, S.F. EXAMINER, Nov. 6, 2000, at
A7, Proposition 36: Calif. Chooses Drug Treatment Over Prison, AM. HEALTH LINE, Nov.
10, 2000, at *1. In addition, the actor Martin Sheen, whose son Charlie had experienced
well-publicized drug problems, was named honorary chairman of the opposition’s cam-
paign. Booth, supra note 112, at A24,

10 Schrag, supra note 118, at B11.

121 Ainsworth, supra note 115, at 3. Opponents rejected the characterization of drug
offenses as a purely medical problem, arguing that many addicts do not want treatment and
enjoy their addiction. Eases Penalties; Prop. 36 Is Disguised Drug Legalization, SAN
DieGo UNION-TRIB., Nov. 2, 2000, at B12. Additionally, opponents doubted the effectiveness
of court-supervised treatment when the court had little ability to incarcerate defendants
who failed to comply with their treatment regimens. James Milliken, Proposition 36 Would
Sabotage the State’s Drug Courts, SAN DiEGo UNION-TRriB., Sept. 14, 2000, at B13.
Opponents also questioned the initiative’s true motives, suggesting that supporters were
not interested in treatment but the legalization of drugs. No on 36; Drug Courts Are
Working, Why Scrap System?, SAN DIEGO UNION-TRIB., Oct. 17, 2000, at B8. Opponents
concluded that the Proposition was “[d]angerous and [mlisleading.”” Jeffrey S. Tauber,
RATIONAL DRUG PoLicy REFORM: A RESOURCE GUIDE 26, available at http://www.
problemsolvingcourts.com/pdf/Rreform.pdf (last visited Sept. 1, 2002). Opponents offered
numerous additional arguments. They questioned supporters’ cost savings estimates,
claiming that prisons were not overcrowded with nonviolent drug offenders but with
violent criminals who would not be eligible for parole and treatment even if voters did pass
Proposition 36. Kim Cobb, Proposition Mandates Treatment, Not Prison; California to
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Ultimately, as in Arizona, voters in California adopted the initiative
by a wide margin, as Proposition 36 captured sixty-one percent of the vote
in the 2000 general election.'?

II. CONVENTIONAL STATUTORY INTERPRETATION

In order to develop a framework for discussing the judicial decisions
interpreting the drug treatment initiatives, this Part describes different
approaches to “conventional” statutory interpretation (that is, interpreta-
tion of statutes enacted by the legislature). In particular, this Part consid-
ers three aspects of statutory interpretation: theories of interpretation,
canons of construction, and evaluative criteria.

A. Theories of Interpretation

Scholars and judges have developed a multitude of theories of
statutory interpretation. While judges rarely, if ever, rigidly adhere to any
one particular theoretical approach, the different models supply a com-
monly used framework for explaining and critiquing judicial opinions.
The leading theories of interpretation may be roughly divided into four
categories: intentional, purposive, textual, and dynamic.'?

Of the four general approaches, the Anglo-American legal tradition
most strongly emphasizes intentionalism.'?* Intentionalists view statutory
interpretation as an exercise in divining the legislature’s intent.'” In ap-
plying a statute to a particular set of facts, the judge should ask, “How
would the legislature have wanted this case decided?” Statutory text, of
course, makes a good starting point for the analysis, but it need not be the
end point: legislative history (such as committee reports, floor speeches,
and the like) may also be consulted.'*

Vote on Drug-War Issue, Hous. CHRON., Oct. 2, 2000, at Al. Opponents further argued
that Proposition 36 would perpetuate at least one form of violent crime because offenders
charged with possession of the date rape drug would be protected. /d. Opponents also
objected to the initiative’s failure to allocate funds for drug testing, id., and lack of
regulatory safeguards, which might lead to the appearance of rogue “treatment clinics”
seeking to obtain a share of the new state treatment funds by fraud. Kevin Sabat, Proposition
36 Is State-Condoned Drug Abuse, DAILY CALIFORNIAN, Oct. 26, 2000, at 2.

12 Anna Gorman, The State Judges Extend Drug Rehab for Felons; Courts: Appellate
Justices Rule That Proposition 36 May Apply to Those Who Have Been Out of Prison Less
Than Five Years, L.A. TIMES, Jan. 16, 2002 at B8. See also Bill Ainsworth, Voters Take a
New Tack in War on Drugs, SAN DIEGO UNION-TRIB., Nov. 9, 2000, at Al.

123 WILLIAM N. ESKRIDGE, JR. ET AL., LEGISLATION & STATUTORY INTERPRETATION
211-47 (2000). See also William S. Blatt, Interpretive Communities: The Missing Element
in Statutory Interpretation, 95 Nw. U. L. REv. 629, 632-33 (2001) (summarizing catego-
ries of interpretive theories).

124 ESKRIDGE ET AL., supra note 123, at 213.

125 Id. at 213-14.

126 When text and legislative history fail to supply an explicit answer, the intentionalist
judge may resort to a process of “imaginative reconstruction” of legislative intent based on
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Alternatively, the judge may interpret the statute so as to achieve the
general intent it embodies, an approach sometimes called “purposivism.”'?’
The idea here is not so much to identify an actual historical legislative
intent as it is to determine a hypothetical intent based on the assumption
that the statute was drafted by “reasonable legislators acting reasonably.”'2
Represented by the “legal process” method of Professors Henry Hart and
Albert Sacks, purposive interpretation is “an attempt to integrate the law
coherently and harmoniously into the legal system as a whole.”'”

Textualists, by contrast, are concerned not with the legislature’s ac-
tual or imagined intent, but with the “plain meaning” of the statutory
text.’’® A legislature’s failure to make its intent clear in the text of a law
is of no particular concern to the strict textualist judge, who simply ap-
plies the facial meaning of the statutory language.'*’ Textualism is per-
haps most prominently and forcefully advocated today by Justice Anto-
nin Scalia.!®

Finally, dynamic theories suggest that statutory interpretation should
be a search for best answers."*® Interpretation takes place against a back-
drop of evolving public values, as manifested in other statutes, the Con-
stitution, and common law traditions.' When a particular statutory pro-
vision is being interpreted, the judge should favor proposed interpreta-
tions that are most consistent with such public values. Like purposivism,
dynamic interpretation seeks coherence in the law, though with a more

whatever documentary history is available. Id. at 218-20. For an influential argument in
favor of imaginative reconstruction, see generally Richard A. Posner, Legal Formalism,
Legal Realism, and the Interpretation of Statutes and the Constitution, 37 CASE W. REs. L.
REV. 179 (1987) (emphasizing subordinate role of courts and need for courts to implement
instructions from legislature). For an example of imaginative reconstruction, see INS v.
Cadoza-Fonseca, 480 U.S. 421 (1987), a decision whose interpretive methodology is help-
fully dissected in William N. Eskridge, Jr., The New Textualism, 37 UCLA L. REv. 621,
630-40 (1990) [hereinafter Eskridge, New Textualism].

127 ESKRIDGE ET AL., supra note 123, at 220-21.

128 Garrett, supra note 8, at 32.

129 Id. See generally HENRY M. HART, JR. & ALBERT M. SAcksS, THE LEGAL PROCESS:
BASIC PROBLEMS IN THE MAKING AND APPLICATION OF Law 1374-78 (William N. Esk-
ridge, Jr. & Philip P. Frickey eds., 1994).

130 ESKRIDGE ET AL., supra note 123, at 223. For an important recent defense of textu-
alism, see John F. Manning, Textualism and the Equity of the Statute, 101 CoLuM. L. REv.
1 (2001).

B! For a particularly pungent statement of this view, see Judge Easterbrook’s decision
in In re Sinclair, 870 F.2d 1340 (7th Cir. 1989).

132 See, e.g., Bank One Chicago v. Midwest Bank & Trust Co., 516 U.S. 264, 279
(1996) (Scalia, J., concurring in part); Chisom v. Roemer, 501 U.S. 380, 404 (1991)
(Scalia, I., dissenting). See generally Eskridge, New Textualism, supra note 126, at 640-56.

133 ESKRIDGE ET AL., supra note 123, at 237. For influential statements of the dynamic
position, see, for example, William N. Eskridge, Jr., Dynamic Statutory Interpretation, 135
U. Pa. L. REv. 1479, 1482-96 (1987) [hereinafter Eskridge, Dynamic Interpretation]; Cass
R. Sunstein, Interpreting Statutes in the Regulatory State, 103 Harv. L. REv. 405, 460-62
(1989); T. Alexander Aleinikoff, Updating Statutory Interpretation, 87 MicH. L. REv. 20,
21 (1988).

134 See generally William N. Eskridge, Jr., Public Values and Statutory Interpretation,
137 U. Pa. L. REv. 1007 (1989) [hereinafter Eskridge, Public Values].
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explicit recognition that public values evolve (hence the term “dynamic”),
outmoded legislative purposes should be de-emphasized, and judges must
often make policy choices among competing purposes.’® Proponents
contend that dynamic theories do the best job of explaining why cases
are decided as they are but admit that judges only rarely employ such
approaches in an explicit fashion.'*

B. Canons of Construction

When courts interpret statutes, they often invoke canons of con-
struction, that is, guidelines for understanding otherwise uncertain statu-
tory language. Many of these canons simply reflect linguistic conventions
of syntax and semantics. For instance, under the *“last antecedent” canon,
qualifying words in a statute are understood to refer only to the last ante-
cedent, unless contrary to the statute’s punctuation or policy.'” Likewise,
masculine pronouns in a statute are generally understood to refer to both
men and women.'*® Canons such as these may be justified on intentional-
ist grounds (the legislature understands the linguistic conventions and
takes them into account when drafting new laws) or textualist grounds
(these canons help the court to discern “plain meaning”).

Other canons have more substantive content and arguably advance
particular public values. For instance, the Rule of Lenity indicates that am-
biguous criminal statutes should be construed in favor of the defendant.'®

1% For a more comprehensive comparison between the legal process approach and Pro-
fessor Eskridge’s model of dynamic interpretation, see Eskridge, Dynamic Interpretation,
supra note 133, at 1544-49.

1% ESKRIDGE, supra note 123, at 237. For a recent scholarly symposium assessing dy-
namic interpretation, see Dynamic Statutory Interpretation, in ISSUES IN LEGAL SCHOLAR-
sHIp (Philip Frickey ed. 2002), ar http://www.bepress.com/ils/iss3. While attention has
turned in recent years to the possibility of empirical testing of the competing claims of
different interpretative camps, it is not clear that more data alone are capable of resolving
the deep normative issues underlying the interpretive debates. See William N. Eskridge, Jr.,
Norms, Empiricism, and Canons in Statutory Interpretation, 66 U. CHI. L. REv. 671, 684
(1999).

137 ESKRIDGE, supra note 123, at 258.

138 Id. at 259.

19 See, e.g., Adamo Wrecking Co. v. United States, 434 U.S. 275, 285 (1978)
(“[W]here there is ambiguity in a criminal statute, doubts are resolved in favor of the de-
fendant.”); United States v. Granderson, 511 U.S. 39, 54 (1994) (“[W]here text, structure,
and history fail to establish that the Government’s position is unambiguously correct—we
apply the rule of lenity and resolve the ambiguity in [the defendant’s] favor.”). For an
overview of the history of the Rule of Lenity, see generally Lawrence M. Solan, Law, Lan-
guage, and Lenity, 40 WM. & MARY L. REv. 57, 86-122 (1998). The Rule of Lenity has
sparked a vigorous scholarly debate. For arguments that the Rule should be abolished or
substantially modified, see, for example, Dan M. Kahan, Lenity and Federal Common Law
Crimes, 1994 Sup. C1. REV. 345, 396-425 (1995); John Calvin Jeffries, Jr., Legality,
Vagueness, and the Construction of Penal Statutes, 71 Va. L. REv. 189, 219-23 (1985). For
an argument that the Rule should play a weaker role in the context of sentencing statutes
than substantive criminal laws, see Phillip M. Spector, The Sentencing Rule of Lenity, 33
U. Tor. L. REv. 511, 572 (2002). For a more sympathetic treatment of Lenity, see Solan,
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Commentators have identified several different public values served by
this canon, such as fair notice: defendants should not be criminally pun-
ished for conduct that arguably falls outside the scope of the statutory
language.'*® Likewise, commentators argue that lenity advances the ideal
of legislative supremacy."! Courts are precluded from using ambiguous
statutory language to fashion a common law of crimes; “criminal lawmaking
is the prerogative of Congress and Congress alone.”'*

Other canons advance different public values. One important public
value—already mentioned as an overarching objective of purposive and
dynamic interpretation—is substantive coherence in the law. Canons of co-
herence seek to ensure that a particular legal regime (such as the drug
sentencing laws) represents a rational and consistently applied set of
public policy choices.'® This objective has constitutional grounding in
the mandate of the Equal Protection Clause that there be at least a ra-
tional basis for laws that treat different classes of people differently.'*

Substantive coherence encompasses at least two different compo-
nents, which may be in tension with one another: internal consistency
within the statute being interpreted and continuity across related statutes
enacted over a period of time. Particular canons are associated with each

supra, at 134-43,

140 See Kahan, supra note 139, at 345-46; Solan, supra note 139, at 134-35.

4 Kahan, supra note 139, at 350; Solan, supra note 139, at 141-43,

142 Kahan, supra note 139, at 350.

143 Professor Ronald Dworkin has offered perhaps the most eloquent and well-known
argument for coherence in the law, which he contends is central to the legitimacy of gov-
ernment. RONALD DwoORKIN, LAw’s EMPIRE 190-92 (1986). Professor Dworkin’s work has
been criticized both for being a poor account of actual lawmaking practices and for having
a conservative tendency that may “propagate morally outmoded values.” See, e.g., Esk-
ridge, Dynamic Interpretation, supra note 133, at 1550-54 (summarizing objections to
Dworkin). As Professor Eskridge argues, the vision of coherence, or as Dworkin calls it
“integrity,” must be qualified in the context of statutory interpretation by the ideal of leg-
islative supremacy. Id. Even when the legislature makes law that is incoherent, the expec-
tation is that judges will ultimately work within the parameters of what the legislature has
decided. Id. at 1554. That said, where the norms of statutory interpretation give the judge
some room to decide among plausible interpretations, the objective of coherence may
nonetheless play a legitimate role in the analysis.

144 In Romer v. Evans, the Court framed the constitutional analysis as follows:

The Fourteenth Amendment’s promise that no person shall be denied the equal
protection of the laws must coexist with the practical necessity that most legisla-
tion classifies for one purpose or another, with resulting disadvantages to various
groups or persons. We have attempted to reconcile the principle with the reality
by stating that, if a law neither burdens a fundamental right nor targets a suspect
class, we will uphold the legislative classification so long as it bears a rational
relation to some legitimate end.

Romer v. Evans, 517 U.S. 620, 631 (1996) (citations omitted). While courts are typically
deferential to legislation under such “rational basis” review, the analysis is not wholly
devoid of meaningful standards, as Romer itself illustrates. See id. at 635 (invalidating
Colorado law because it was not “directed to any identifiable legitimate purpose or discrete
objective”).
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component. The internal consistency canons indicate that individual
statutory provisions should not be read in isolation but as part of a larger
statutory scheme; courts should avoid interpretations that undermine
other provisions or defeat the overall objectives of the statute.'* The conti-
nuity canons are broader in focus, seeking to situate a provision not merely
within a particular statute, but within the larger body of previously en-
acted statutes, with the goal of “not changing existing understandings [of
the law] any more than is needed.”'* Thus, for instance, the rule against
implied repeals encourages courts to interpret later-enacted statutes so as
to preserve the effectiveness of prior statutes, unless the legislature indi-
cated that it intended to repeal the earlier law.'¥

C. Evaluative Criteria

Competing theories of statutory interpretation and canons of con-
struction may be evaluated based on numerous criteria. This section out-
lines three of the most prominent evaluative criteria. First, the “rule of
law” criterion asks how well a theory or canon advances several related
objectives, including that interpretative results should be predictable in
advance, statutory meaning should be accessible to ordinary citizens, and
statutes should be neutrally applied to everyone.'*® Second, the “demo-
cratic legitimacy” criterion emphasizes the primacy of the policy choices
made by the democratically elected legislature (or perhaps by the voters
directly); interpretive approaches should be disfavored to the extent that
they permit judges to override decisions made through democratic proc-
esses.'* Finally, the “pragmatism” criterion asks how well an interpretive
approach advances legitimate public policy objectives.'*

Sometimes these criteria will complement one another, though often
they will point in different directions. Dynamic theories, for instance,

145 WILLIAM N. ESKRIDGE, JR., ET AL., CASES AND MATERIALS ON LEGISLATION: STAT-
UTES AND THE CREATION OF PUBLIC PoLicy 835 (3d ed. 2001). Other internal consistency
canons include the rule to avoid surplusage, see, e.g., Kungys v. United States, 485 U.S.
759, 778 (1988) (plurality opinion) (“[N]o provision should be construed to be entirely
redundant.”); and the presumption of consistent usage, see, e.g., Sullivan v. Stroop, 496
U.S. 478, 484 (1990) (“[I]dentical words used in different parts of the same act are in-
tended to have the same meaning.”). See generally ESKRIDGE ET AL., supra, at 830-35.

146 Shapiro, supra note 10, at 925.

147 ESKRIDGE ET AL., supra note 123, at 273. See also Morton v. Mancari, 417 U.S.
535, 550 (1974) (“In the absence of some affirmative showing of an intention to repeal, the
only permissible justification for a repeal by implication is when the earlier and later stat-
utes are irreconcilable.”) (citation omitted). Professor Shapiro argues that a whole range of
canons serve continuity values, including linguistic canons that are not often thought to
have substantive content. Shapiro, supra note 10, at 925.

148 ESKRIDGE ET AL., supra note 123, at 212.

149 1.

150 I,



302 Harvard Journal on Legislation [Vol. 40

might fare quite well under the pragmatism criterion but raise significant
concerns from the standpoint of the rule of law and democratic legitimacy."'

III. THE DRUG INITIATIVE CASES

Against this backdrop of conventional statutory interpretation, this
Part will describe the cases interpreting Arizona’s Proposition 200 and
California’s Proposition 36. Despite their recent vintage, these initiatives
have already produced a burgeoning body of case law. The cases involve
a wide range of interpretive problems, many of which turn on the courts’
self-conscious efforts to give the law substantive coherence. In analyzing
the cases, this Part will focus on how the courts weigh continuity inter-
ests, that is, how the courts decide when to preserve the integrity of a
preexisting legal regime, and when to permit displacement of the old re-
gime by the new initiatives. Put differently, the focus is on how courts
draw boundaries between old and new laws. Generally, those lines are
drawn in light of the purposes embodied in the initiatives and the preex-
isting statutes.

The cases fall into several distinct categories based on the content of
the interpretive problem presented. At the most general level, the cases
are divided into those that present problems of “underinclusion” and those
that present problems of true ambiguity. After discussing these two groups
of cases, which include several subcategories, this Part concludes with a
comparison between the findings of the present case study and Professor
Schacter’s earlier empirical work.

A. Problems of Underinclusion

Each of the cases discussed in this section represents an example of
a particular sort of interpretive problem that Professor Lawrence Solan
has termed “underinclusion.”’*? Generically, the problem may be phrased
thus: “a statute refers to Z, we know that the disputed event is not a Z,

151 Professor Eskridge defends his “cautious” model of dynamic interpretation against
vartous legislative supremacy arguments in Eskridge, Dynamic Interpretation, supra note
133 at 1498-1538. He argues, for example, that

[tThe countermajoritarian difficulty . .. ought not to be the basis for rejecting a
cautious model of dynamic interpretation . . . . For example, when there has been
a significant change in circumstances, the countermajoritarian difficulty presents
slight justification for continuing to treat old statutory majorities as decisive and
controlling. Additionally, other political values, apart from majoritarianism, are
important in our constitutional polity. The legitimacy of government is ultimately
based upon the continued responsiveness of the whole government to the objec-
tive needs of the evolving society.

Id. at 1523-24,
152 Solan, supra note 139, at 78.
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but we still feel that the statute should cover our situation because the
disputed event is like Z.”'> That is, the disputed event lies beyond the
language of the statute but arguably falls within the statutory purposes.

In the realm of criminal law, the underinclusion problem tradition-
ally requires a court to decide whether the defendant’s conduct consti-
tutes a crime. Thus, in United States v. Wiltberger, an important early
federal criminal case, the Supreme Court was required to decide whether
a homicide that occurred on a river-going vessel in China could be prose-
cuted under a statute that criminalized homicide “uvpon the high seas.”!™
While rivers do not fall within the normal meaning of “high seas,” a murder
does not necessarily appear any less worthy of punishment based on the
place where it occurred. Congress likely did not intend such an artificial
distinction. Writing for the Court, however, Chief Justice Marshall ‘held
otherwise, invoking what we would now call the Rule of Lenity, the prin-
ciple that penal laws are to be construed narrowly.'> Wiltberger thus ex-
emplifies a phenomenon that Professor Solan refers to as the “linguistic
wall”: “When something is plainly outside the scope of a statute’s pro-
scription, we do not read it into the statute simply because the evil is both
similar to and just as bad as the evil that the statute actually addresses.”!*
Professor Solan argues that courts generally adhere to this principle when
confronted with an underinclusive criminal statute.'’

The drug initiative cases, however, present a contrasting form of the
underinclusion problem. The issue is not whether the defendant has com-
mitted a crime, but, rather, given that the defendant has committed a crime,
how the defendant should be sentenced. The defendant could be sentenced
under a preexisting punishment regime, or under a new treatment regime.
The drug initiative cases, which are divided into several subcategories set
forth below, raise important questions about the weight to be given conti-
nuity interests.

1. Conviction of a Crime Other Than Simple Possession

On their face, the drug treatment initiatives apply only to defendants
convicted of drug possession offenses. The drafters have been quite care-
ful to exclude other categories of defendants, particularly drug sellers,
from the benefits of the new laws."® Nonetheless, numerous defendants
convicted of crimes other than simple possession have argued that they
qualify for mandatory treatment in lieu of incarceration. In particular,

153 Id

154 18 U.S. (5 Wheat.) 76, 86 (1820).

155 Id. at 95.

156 Solan, supra note 139, at 84,

157 ld

158 AR1Z. REV. STAT. ANN. § 13-901.01(B) (West 2002); CaL. PENAL CoODE § 1210(a)
(West Supp. 2003).
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courts have struggled with cases in which the defendant has been con-
victed of a crime that is quite closely related to simple possession but
includes an additional or different element. Examples include convictions
for possession of drug paraphernalia,'®® possession of drugs in prison,'®
possession of drugs in a school zone,® attempted possession of drugs,'?
theft of drugs for personal use,'s* and driving under the influence of drugs.'®

In contrast to the general pattern in criminal cases, the linguistic
wall has not played a particularly important role in the drug initiative
cases. Instead, courts have often responded to underinclusion with a
broad reading of the initiative so as to encompass conduct that seems to
lie beyond the plain language of the law. Srare v. Estrada, one of the drug
paraphernalia cases, supplies a good example.'®® Estrada, the defendant,
was charged with both possession of a dangerous drug and possession of
drug paraphernalia after a police search apparently uncovered two bag-
gies of methamphetamine in her purse, as well as a glass tube of the sort
commonly used to smoke the drug.'® A jury convicted Estrada of both
counts.'’” While Proposition 200 applied to the possession count, the trial
court imposed a term of nine months incarceration for the paraphernalia
count.'® An intermediate appeals court reversed.'®

On further appeal, the Arizona Supreme Court affirmed (Estrada
11)."° While the court observed that Proposition 200, “on its face, does
not apply to paraphernalia convictions,”!”! the court nonetheless extended
the initiative’s benefits to Estrada and held that she must be sentenced to
probation.'”” The court rejected the linguistic wall because it would pro-
duce an “absurd” result:

[If paraphernalia convictions are excluded], the overwhelm-
ing majority of first time drug users would be subject to impris-
onment despite Proposition 200’s mandate that, “notwithstand-

'3 State v. Estrada, 34 P.3d 356, 361 (Ariz. 2001); State v. Holm, 985 P.2d 527, 529
(Ariz. Ct. App. 1998).

16 State v. Roman, 30 P.3d 661, 663 (Ariz. Ct. App. 2001).

16! State v. Pereyra, 18 P.3d 146, 149 (Ariz. Ct. App. 2001).

12 Stubblefield v. Trombino ex rel. County of Maricopa, 4 P.3d 437, 438 (Ariz. Ct.
App. 2000).

163 People v. Garcia, 120 Cal. Rptr. 2d 725, 727 (Ct. App. 2002).

164 Wozniak v. Galati, 30 P.3d 131, 135-36 (Ariz. Ct. App. 2001).

16534 P.3d 356, 361 (Ariz. 2001).

166 Id. at 358.

167 ]d.

168 ]d

1% Id. That decision, referred to here as Estrada 1, also considered another Proposition
200 issue that will be discussed below. See infra Part 111.A.2.

17 For a summary of the court’s holding and analysis, see Abbe M. Goncharsky, Case
Note, Drug Paraphernalia Charges and Proposition 200: State v. Estrada, 44 Ariz. L.
REV. 283 (2002).

M Estrada I1, 34 P.3d at 358.

72 Id. at 362.



2003] Statutory Interpretation and Direct Democracy 305

ing any law to the contrary,” qualifying defendants convicted of
“personal possession or use of a controlled substance” shall re-
ceive probationary treatment . . . .

. The term “drug paraphernalia,” broadly construed, in-
cludes virtually all devices or objects used or intended for use in
connection with the possession, use, production, or sale of ille-
gal drugs . ... [A]s a practical matter, a person will rarely, if
ever, possess or use a controlled substance without also pos-
sessing . . . associated paraphernalia . . . .

To interpret Proposition 200 as mandating probation for the
crime of smoking marijuana but permitting incarceration if the
State charges the user with possessing paraphernalia because the
shredded marijuana was wrapped in paper, produces an absurd
result.'”

Courts have likewise interpreted Proposition 200 broadly to include such
other offenses as attempted possession'” and possession in a school zone,'”
despite plain language arguments to the contrary. Likewise, Proposition 36
has been interpreted to include theft of drugs for personal use.!’

Not all cases, however, read the initiatives so broadly. For example,
in State v. Roman, the Arizona Court of Appeals held that Proposition 200
does not apply to a conviction for possession of contraband drugs in
prison.'”” The court reasoned as follows:

[Proposition 200] does not include promoting prison contraband
within one of the offenses mandating probation, nor do the pur-
poses of Proposition 200 indicate that it was intended to apply
to such an offense. The legislature chose long ago to treat the
possession of a controlled substance in a correctional facility
more severely than mere possession.!”

The court’s analysis begs the question: why should the legislature’s “long
ago” policy choice carry any weight in the analysis when the voters have
since rejected the legislature’s whole approach to drug possession? Es-
trada Il opens the Proposition 200 door to crimes other than those expressly
covered by the initiative. Roman does not provide an entirely clear an-

173 Id. at 361 (citations omitted).

174 Stubblefield v. Trombino ex rel. County of Maricopa, 4 P.3d 437 438 (Ariz. Ct.
App. 2000).

175 State v. Pereyra, 18 P.3d 146, 149 (Ariz. Ct. App. 2001).

176 People v. Garcia, 120 Cal. Rptr. 2d 725, 727 (Ct. App. 2002).

17730 P.3d 661, 663 (Ariz. Ct. App. 2001). Similarly, a California court has held that
Proposition 36 does not apply to a conviction for driving under the influence of drugs.
People v. Canty, 123 Cal. Rptr. 2d 532, 533 (Ct. App. 2002).

78 Roman, 30 P.3d at 66263 (citations omitted).



306 Harvard Journal on Legislation [Vol. 40

swer as to why some related crimes should be treated like simple posses-
sion but possession in prison should not.

Upon closer inspection, however, Estrada Il and Roman are not par-
ticularly difficult to distinguish. The distinction lies neither in the text of
Proposition 200, nor in the existence of prior legislative policy judgment
on the crime in question. Rather, the distinction lies in two other consid-
erations. First, while an “overwhelming majority” of otherwise eligible drug
users might be removed from the ambit of Proposition 200 by excluding
paraphernalia defendants, a much smaller number of users would be af-
fected by excluding prison contraband defendants. A ruling against Es-
trada thus threatened to make Proposition 200 a dead letter, while a rul-
ing against Roman posed no such threat to the integrity of the initiative.

Second, the prior legislative policy judgment on drugs in prison im-
plicated a set of public policy concerns (“the safety, security and preser-
vation of order in a correctional facility”!'”) that were almost certainly
not taken into account when the voters enacted Proposition 200. By con-
trast, the prior legislative judgment on paraphernalia likely involved only
the familiar set of policy concerns that underlay the legislature’s sen-
tencing regime for simple possession. The legislature’s judgment on
prison contraband seems more entitled to deference than its judgment on
paraphernalia because the voters have not as clearly rejected the legisla-
ture’s weighing of the underlying policy considerations in the prison
context.'® Viewed in this light, Estrada II and Roman are relatively easy
cases. Continuity interests were appropriately disregarded in the former,
and appropriately emphasized in the latter. -

2. Prior Conviction for an Offense Not Mentioned in the
Disqualification Provisions

The drug treatment initiatives include both qualification and dis-
qualification provisions.'8! The initiatives disqualify various classes of

17 Id. at 663 (quoting ARiZ. REV. STAT. § 13-2505(1) (West 2002)).

18 A similar analysis has been used to decide a line of California cases dealing with a
provision unique to Proposition 36. The provision disqualifies otherwise eligible defen-
dants who are convicted in the same proceeding of a “misdemeanor not related to the use
of drugs.” CaL. PENAL CoDE § 1210.1(b)(2) (West Supp. 2003). California courts have
held that a conviction for driving under the influence of drugs is a disqualifying misde-
meanor under this provision because driving under the influence “implicates important
public safety concerns and does not involve the simple use or possession of drugs.” People
v. Garcia, 127 Cal. Rptr. 2d 410, 419 (Ct. App. 2002). For other cases reaching the same
result by similar reasoning, see Trumble v. Superior Court, 127 Cal. Rptr. 2d 297, 304 (Ct.
App. 2002); People v. Walters, 127 Cal. Rptr. 2d 267, 271 (Ct. App. 2002); People v.
Canty, 123 Cal. Rptr. 2d 532, 535 (Ct. App. 2002). Cf. People v. Goldberg, 130 Cal. Rptr.
2d 192, 197 (Ct. App. 2003) (holding that probationer committing Driving Under the
Influence not eligible for Proposition 36 treatment); People v. Campbell, 131 Cal. Rptr. 2d
221, 229-30 (Ct. App. 2003) (same). Similarly, a defendant is disqualified by a concurrent
conviction for resisting arrest. People v. Ayele, 126 Cal. Rptr. 2d 262, 266 (Ct. App. 2002).

181 The provisions are detailed above in Part I.C.



2003] Statutory Interpretation and Direct Democracy 307

otherwise eligible defendants, principally on the basis of criminal history.
Most notably, the initiatives disqualify defendants who have a prior con-
viction for a violent crime (the one-strike disqualifier) or two prior con-
victions for drug possession (the two-strikes disqualifier).'®2

The disqualification provisions have given rise to their own underin-
clusion issues. In these cases, the defendant has a type of criminal history
that is not expressly addressed in the initiative but that seems to be of com-
parable seriousness to a type that is addressed. The consequences of un-
derinclusion in this context differ from the consequences of underinclu-
sion in the qualifying language: instead of deserving defendants being
excluded from the benefits of the new law, undeserving defendants are
included. Thus, in these cases, it is the prosecution, not the defense, that
asks the court to correct the underinclusiveness of the initiative’s lan-
guage.

In addressing these sorts of underinclusion claims, Arizona courts
have ruled that defendants may take advantage of Proposition 200 not-
withstanding (1) a prior conviction for conspiracy to sell drugs;'® (2) a
prior conviction for a non-violent, non-drug-related felony;'® and (3) two
prior convictions for attempted possession.'® Likewise, a California court
has held that a juvenile adjudication of delinquency does not disqualify
the defendant from Proposition 36.'% By contrast, defendants may be
disqualified from Proposition 200 based on two prior convictions for drug
sales'®” or two prior convictions for conspiracy to possess.'®®

The courts’ treatment of prior sales-related offenses is instructive. In
Goddard v. Superior Court, the Arizona Court of Appeals dealt with a
defendant who had been convicted of simple possession but had two prior
trafficking convictions.'® Proposition 200 disqualifies any defendant who
has two prior convictions for possession (the two-strikes disqualifier), but it
does not mention prior convictions for trafficking."® The court nonethe-
less held that Goddard was disqualified, just as if the two prior convic-
tions had been for possession,'' reasoning that the purpose of the two-
strikes disqualifier was to exclude “repetitive offenders.”'*? It further ob-

82 See Ariz. REv. STAT. § 13-901.01(B), (G) (West 2002); CaL. PEnaL CODE
§ 1210.1(b)(1), (5) (West Supp. 2003).

183 State v. Estrada, 4 P.3d 438, 442 (Ariz. Ct. App. 2000).

18 Foster v. Irwin, 995 P.2d 272, 276 (Ariz. 2000); Gray v. Irwin, 987 P.2d 759, 763
(Ariz. Ct. App. 1999).

185 State v. Ossana, 18 P.3d 1258, 1261 (Ariz. Ct. App. 2001).

18 People v. Westbrook, 122 Cal. Rptr. 2d 514, 519 (Ct. App. 2002).

'87 Goddard v. Superior Court, 956 P.2d 529, 532 (Ariz. Ct. App. 1998).

188 See State v. Guillory, 18 P.3d 1261, 1263 (Ariz. Ct. App. 2001) (holding that con-
spiracy to possess counts as a “drug-related offense” that, when combined with a second
drug-related offense, removes defendant from Proposition 200 coverage).

139 Goddard, 956 P.2d at 530. ’

1% AR1Z. REV. STAT. ANN. § 13-901.01(H) (West 2001).

191 Goddard, 956 P.2d at 532.

92 Id. at 532.
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served that Proposition 200 itself indicated that trafficking should be treated
more harshly than simple possession: only personal possession, and not
possession for sale, was a qualifying offense under the initiative.'”® The
court suggested that it would be “contrary to common sense” to treat re-
petitive offenders with prior trafficking convictions more leniently than
those with the same number of prior possession convictions.'** Thus, the
court concluded that Goddard should be sentenced in accordance with the
preexisting law.'%

Goddard dealt with the sentencing of a defendant who had rwo prior
trafficking convictions. In Estrada I, the appeals court considered the
effect of one prior trafficking conviction.' In deciding whether Estrada
should be disqualified based on her one prior trafficking conviction, the
court, as in Goddard, looked for guidance in the structure and purposes
of Proposition 200, relying in particular on the one-strike disqualifier for
violent crimes.!”” The court concluded that this provision indicated an
intent to distinguish violent from non-violent criminal history, noting that
this distinction served two of the express purposes of the initiative: “to
require that non-violent persons convicted of personal possession or use
of drugs successfully undergo court-supervised mandatory drug treatment
programs and probation” and “to free up space in our prisons to provide
room for violent offenders.”'*® Disqualifying a defendant for one prior
trafficking conviction would mean treating that defendant the same as
one with a violent criminal history. The court rejected such a result as
inconsistent with the spirit of the rest of the initiative.'*”

Goddard and Estrada I thus represent contrasting responses to an
alleged problem of underinclusion: Goddard expanded the disqualifica-
tion provisions of Proposition 200, while Estrada I limited these provi-
sions to their literal meaning. The two cases are not substantively incon-
sistent, however; they in fact employ the same interpretive methodology.
Before considering that methodology, however, one should note that
neither of the two interpretive considerations discussed in the previous
section provides much assistance here. Neither case risks making Propo-
sition 200 a dead letter; nor does either case implicate unexpected or
idiosyncratic policy considerations (as in the prison contraband case).

193 Id. at 531 (citing ARIZ. REV. STAT. ANN. § 13-901.01(C) (West 2001)).

194 ld.

195 See id. at 532 (“[T]he statute simply does not address the impact of prior convic-
tions for other offenses, including possession for sale, upon one’s entitlement to mandatory
probation, and leaves the consequence of such convictions to the determination of the sen-
tencing judge pursuant to the discretion accorded elsewhere in the criminal code.”)

1964 P3d 438 (Ariz. Ct. App. 2000). This was in addition to its consideration of the
drug paraphernalia issue, which was the only part of the decision subsequently considered
by the Supreme Court in Estrada 11, 34 P.3d 356 (Ariz. 2001).

1974 P.3d 438 (Ariz. Ct. App. 2000).

198 Id. (quoting Proposition 200).

19 Id. at 442-43.
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Accordingly, rather than relying on these considerations, the courts
instead looked to policy objectives implicit in Proposition 200. The God-
dard court relied on a provision of the law indicating that trafficking should
be treated as a more serious offense than possession. The Estrada [ court
relied on provisions that indicated violent offenders should be treated
more harshly than nonviolent offenders. In both cases, the court read Propo-
sition 200 so as to give the text of the law substantive coherence: the
court identified policy objectives implicit in the law, and looked to those
objectives for guidance in determining the scope of the disqualification
provisions.

3. Juvenile Proceedings

States typically use specialized juvenile justice courts to handle young
offenders. The drug initiatives do not expressly encompass juvenile
cases. That said, at least one juvenile has argued that Proposition 200
should be interpreted so as to preclude his incarceration.?® Following two
drug possession offenses, a juvenile court committed “Fernando C.” to
the custody of the Department of Juvenile Corrections, which was either
to hold him for three months or to provide drug treatment and hold him
for a minimum of eight months.?' In objecting to this disposition, Fernando
raised an important continuity issue: should juvenile drug offenders be
sentenced under the new law that requires treatment and prohibits incar-
ceration, or under the preexisting juvenile law that permitted detention
and did not require treatment?

The court rejected Fernando’s invocation of Proposition 200 on two
grounds. First, the court relied on the linguistic wall. Proposition 200 ap-
plies only to defendants who have been “convicted”; juveniles, however,
are not “convicted” but “adjudicated delinquent.”®? Thus, by its plain
meaning, the law does not cover juveniles. Second, the sole purpose of
the juvenile justice system is rehabilitation,” in contrast to the more pu-
nitive orientation of adult justice. Extending the rehabilitative mandate of
Proposition 200 to juveniles “was not necessary and, indeed, would have
been redundant.”?*

Fernando C. looked for guidance to the purposes of Proposition 200
and the preexisting juvenile justice law. The court’s analysis of those
purposes, however, is not entirely persuasive. While Proposition 200 man-
dates treatment, it was not certain that Fernando was going to receive treat-
ment in the juvenile system. Moreover, Proposition 200 does more than
mandate treatment; the law also seeks to reserve limited incarceration

20 In re Fernando C., 986 P.2d 901, 902 (Ariz. Ct. App. 1999).
01 1.
02 14
0 4
04 1d.
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resources for offenders, unlike Fernando C., who commit violent crimes. In
short, despite its reference to the initiative’s purposes, the court’s holding
does not seem to advance those purposes,? or, for that matter, the pur-
poses of the competing juvenile justice regime.

4. Relationship with Recidivism Statute

Arizona, like many states, has a recidivism statute that ties sentence
length to criminal history: in general, the more prior felony convictions
the defendant has, the longer the defendant’s sentence will be.2% Not all
prior convictions, however, count as a “historical prior felony” for sen-
tence enhancement purposes. While the recidivism statute itself indicates
that some drug possession offenses may count, one defendant has argued
that Proposition 200 offenses may not be used to enhance a sentence.?’

In Srate v. Christian, the defendant, who was convicted of theft, had
two prior felonies: another theft and a Proposition 200 drug possession
case.”® With two historical prior felonies, Christian faced a sentence of
11.25 years; with one, his sentence would be only 6.5 years.?® Christian
claimed that his Proposition 200 case did not count, offering an underin-
clusion argument: “[T)he drafters could not logically have intended to
mandate probation for first and second convictions for personal drug use,
but allow those convictions to be used to enhance punishment for subse-
quent offenses.”?® Christian thus asked the court to interpret Proposition
200 so as to correct the underinclusion, and limit his sentence to 6.5 years.

The court rejected Christian’s argument on the basis of the linguistic
wall: “We find no language in [Proposition 200], and defendant has di-
rected us to none, that suggests that a conviction for a first or second per-
sonal drug use offense under that statute is to be treated any differently than
a prior conviction for any other offense for enhancement purposes . .. ."*!!

25 The court also failed to analyze the continuity interests in the case, which might
supply a more compelling basis for its holding. Indeed, Fernando C. might have used a
similar interpretive methodology as Roman. There is no reason to believe that Proposition
200 contemplates the unique aspects of sentencing juveniles, much as there is no reason to
believe that the initiative contemplates the particular importance of keeping drugs out of
prison. The interests in detaining juvenile drug offenders may be distinct from, and more
compelling than, the interests in detaining adults. For instance, it may be more useful to
remove juveniles from bad influences in the community, or juveniles under the influence of
drugs may be more prone to hurt themselves or others. To use the terms suggested above,
the juvenile laws may represent a set of policy tradeoffs by the legislature that are different
from those that were rejected by voters. If so, the continuity interests in Fernando C. might
be quite strong. This would be a speculative conclusion, however, because the court did not
explore the continuity interests with any depth.

206 AR1Z. REV. STAT. ANN. § 13-604 (West 2001).

207 State v. Christian, 47 P.3d 666, 667 (Ariz. Ct. App. 2002).

208

w14

20 Id. at 668.

2 Id. The holding of Christian was recently reaffirmed in State v. Thues, 54 P.3d 368,
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The case is a rare example of one in which plain meaning, standing alone, is
found to be dispositive; in other cases in which the court cites the lin-
guistic wall, such as Fernando C., the court generally relies on an analy-
sis of statutory purposes as well.

The Christian court might have found a more compelling basis for
its holding in continuity interests. Recidivism statutes are based on the
tendency of repeat offenders to commit additional crimes in the future.?'?
Harsh penalties protect society by incapacitating the highest-risk offend-
ers, as well as deterring such offenders from committing new crimes.?'
Such penalties, however, impose considerable costs on society, including
long-term incarceration expenses. Proposition 200 rejected the legisla-
ture’s weighing of the costs and benefits of incarceration for drug posses-
sion defendants. There is no reason, however, to believe that the initiative
contemplated the policy tradeoffs involved in keeping other sorts of re-
cidivists off the street. Christian is thus similar to Roman inasmuch as
both cases involve preexisting statutes whose purposes were not plainly
rejected by the initiative. In short, the continuity interests seemed rela-
tively strong.

The court might have also buttressed its holding by considering pol-
icy choices implicit in the structure of Proposition 200. For instance, there is
the implicit policy on which Goddard turned: the two-strikes disqualifier
suggests that multiple repeat offenders should be viewed as too great a
risk to merit the initiative’s protection. Additionally, Proposition 200
couples the protection it offers with mandatory community-based treat-
ment; the initiative is not merely a “get out of jail free” card. Because
Christian was going to prison for at least 6.5 years anyway, it is not clear
how he could draw on the community-based treatment programs estab-
lished under Proposition 200. Thus, his attempt to obtain some advantage
from the initiative represented an effort to decouple the incarceration
protection from the treatment mandate, which would undermine the law’s
integrity. In short, Christian seems correctly decided (though thinly rea-
soned) from the standpoint of coherence in the law.

369-70 (Ariz. Ct. App. 2002) (holding that prior drug possession convictions constitute
“historical prior felonies™). '

212 See GEST, supra note 66, at 197-98 (describing popular beliefs that motivated pas-
sage of three-strikes laws). Criminal justice statistics lend some support to the conven-
tional wisdom. As one of the most comprehensive statistical studies of recidivism recently
concluded, “[tJhe number of times a prisoner has been arrested in the past is a good pre-
dictor of whether that prisoner will continue to commit crimes after being released.” PaT-
RICK A. LANGAN & DaviD J. LEVIN, BUREAU OF JUSTICE STATISTICS SPECIAL REPORT:
RECIDIVISM OF PRISONERS RELEASED IN 1994, at 10 (2002). The study indicates that more
than two-thirds of defendants imprisoned for drug possession crimes—the defendants of
greatest interest for present purposes—are rearrested at least once within three years of
release from prison. /d. at 8.

213 ZIMRING ET AL., supra note 3, at 90-91.
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B. Problems of Ambiguity
1. Retroactivity: Meaning of “Convicted”

The initiatives are triggered, by their own terms, when a defendant is
“convicted.”?"* Because the laws do not apply retroactively, the meaning
of “convicted” carries important consequences for defendants whose cases
were still pending as of the initiative’s effective date. If a defendant had
not yet been “convicted” on that date, he or she might be entitled to treat-
ment in lieu of incarceration; otherwise, he or she would face the possi-
bility of incarceration under the old law.

“Conviction” carries different meanings in different contexts. At one
extreme, a defendant might be “convicted” as soon as he or she enters a
plea of guilty or is determined guilty by a jury. At the other extreme, a
defendant might not be “convicted” until all of his or her direct appeals
are exhausted. In the middle, a defendant might be “convicted” once a
sentence is imposed and judgment entered. “Convicted” might plausibly
mean any of these different options. Thus, the retroactivity cases present
not a problem of underinclusion—in which we know, but may be dis-
satisfied with, the literal meaning of the statute—but of true ambiguity—
in which we do not know the literal meaning of the statute.?'

The California courts have resolved the ambiguity by holding that
Proposition 36 does not apply to cases on appeal as of the initiative’s ef-
fective date, July 1, 2001.2' The courts have split, however, as to whether
the law applies to cases in which the defendant’s guilt had been estab-
lished but no sentence imposed by the effective date.?"

The court’s decision in In re DelLong represents the majority ap-
proach. A jury convicted DeLong of drug possession in May 2001.2'8
Sentencing was delayed until July 12—a few days after Proposition 36’s
effective date.?”” The trial court found that she was nonetheless ineligible
for Proposition 36 treatment and sentenced her to 150 days in jail.?

24 AR1z. REv. STAT. ANN. § 13-901.01(A) (West 2001); CaL. PENaL CoDE
§ 1210.1(a) (West Supp. 2003).

215 See Solan, supra note 139, at 62-63 (discussing meaning of “ambiguity”).

26 People v. Floyd, 116 Cal. Rptr. 2d 256, 262 (Ct. App. 2002); People v. Fryman, 119
Cal. Rptr. 2d 557, 569-70 (Ct. App. 2002); People v. Legault, 115 Cal. Rptr. 2d 352, 354
(Ct. App. 2002).

%7 Compare In re DeLong, 113 Cal. Rptr. 2d 385, 391 (Ct. App. 2001) (holding that
“conviction” means both adjudication of guilt and entry of judgment), with Fryman, 119
Cal. Rptr. 2d at 569 (disagreeing with analysis of DeLong). Arizona courts have adopted
yet a third approach, holding that Proposition 200 does not apply to any cases in which the
offense occurred before the effective date. Baker v. Superior Court, 947 P.2d 910 (Ariz. Ct.
App. 1997).

218 In re DeLong, 113 Cal. Rptr. 2d at 387.

219 Id.

0 Id. at 388.
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While acknowledging the ambiguity of the term “convicted,” the appeals
court reversed.?!

The court relied on two considerations in reaching this result. First,
the court observed, “the provisions of Proposition 36 reflect it was in-
tended to have a far-ranging application to nonviolent drug offenders.”"?
For instance, Proposition 36 applied to offenders who were already on
parole or probation as of the effective date.”® Second, the court con-
cluded that the eight-month delay between the passage of Proposition 36
and its effective date was “solely for practical considerations.”*** Specifi-
cally, the delay was intended to permit the development of a new drug
treatment “infrastructure”: “[T}he voters delayed the effective date to
July 1, 2001, so that treatment facilities could be in place, not out of a
desire to preserve the stricter sentencing scheme for nonviolent drug of-
fenders for a few more months.”? Because the treatment infrastructure
was already in place (or at least required to be in place) by the time of
DeLong’s sentencing, the court saw no reason to deny her the benefits of
that infrastructure.?

A different district of the California Court of Appeal rejected De-
Long’s reasoning in People v. Fryman.*” The Fryman court adopted a plain
meaning approach to the problem, relying on Proposition 36’s mandate
that “any person convicted of a nonviolent drug possession offense shall
receive probation.”?® The court reasoned:

This language indicates that first the defendant is convicted and
then, if the defendant is otherwise eligible, the court places him
or her on probation under [Proposition 36] . . . . Thus, the plain
meaning . . . appears to reflect an intent to make convicted mean
the adjudication of guilt.??

As a result of this sequential reading of text (first “conviction,” then ap-
plication of Proposition 36), the Fryman court concluded that the new law
excluded defendants who were adjudicated guilty before July 1, 2001,
regardless of whether they had been sentenced by the effective date.?
Finding an answer in the “plain meaning” of the law, the court did not
address the purpose-oriented interpretive approach of DeLong.'

21 Id. at 390.

222 Id

w4

24 Id. at 391.

s g4

226 [d.

21119 Cal. Rptr. 2d 557, 569 (Ct. App. 2002).

228 Id. at 568 (quoting CaL. PENAL CobE § 1210.1(a) (West Supp. 2003)).
2 Id. at 568-69.

0 Id. at 562.

B! For a more recent decision that also rejects DeLong, see People v. Mendozo, 131
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The Fryman court, however, did not end its analysis with statutory
interpretation. Instead, it proceeded to consider an Equal Protection
challenge to the purely prospective application of Proposition 36. The
court observed that the law created two classes of nonviolent drug of-
fenders—*“those convicted before July 1, 2001, whose judgments are not
yet final and those convicted after July 1, 2001.”%? In order to determine
the legality of the disparate treatment of these two classes, the court em-
ployed strict scrutiny analysis,? requiring the state to show that its
treatment of the two classes was necessary to further a compelling inter-
est.?* Because the state was unable to carry this burden, the court held
that the prospective-only application of Proposition 36 was unconstitu-
tional.?** The court reasoned:

[T]he purpose of [Proposition 36} is to save money by ending
wasteful spending on incarcerating nonviolent drug offenders
and to enhance public safety and health by diverting these of-
fenders to drug treatment . ... [D]iverting to drug treatment a
nonviolent offender found guilty before July 1, 2001, and whose
judgment is not final, would save as much money and enhance
public safety and health just as much as diverting an offender
convicted after that date.¢

While the court acknowledged the need to create a treatment infrastruc-
ture before Proposition 36 could be implemented, the court noted, “[t]he
[new law] is now in effect and has been for some months. Presumably,
therefore, treatment programs are funded and operational.”®” Thus, the
Fryman court ultimately relied on a purposive analysis similar to De-
Long’s but in a constitutional context.

In sum, the California courts have sought to preserve the substantive
integrity of Proposition 36 when dealing with retroactivity issues, specifi-
cally, by making the benefits of the new law available to defendants as
soon as the treatment infrastructure was required to be in place.?®® While
continuity interests would indicate that the old law should be preserved
as long as possible, particularly with respect to defendants whose prose-

Cal. Rptr. 2d 375, 378 (Ct. App. 2003).

22 Fryman, 119 Cal. Rptr. 2d at 570.

33 The court used strict scrutiny because the challenged law infringed a fundamental
liberty interest of the defendant. Id. at 571.

B4Id. at 574.

35 1d. at 579.

6 Id. at 570.

¥1[d. at 575.

28 Similarly, extending the analysis of DeLong, at least one court has held that Propo-
sition 36 applies to probation violations that occurred before the effective date but that
were not judicially determined until after the effective date. People v. Williams, 131 Cal.
Rptr. 2d 546, 551 (Ct. App. 2003).



2003] Statutory Interpretation and Direct Democracy 315

cutions were begun under the old regime, those interests carried little weight
because they preserved legislative judgments that had been clearly re-
jected by the initiative.

2. Washout Period

Like Proposition 200, Proposition 36 excludes defendants with prior
violent felony convictions, but it provides an exception if

the nonviolent drug possession offense occurred after a period
of five years in which the defendant remained free of both prison
custody and the commission of an offense that results in (A) a
felony conviction other than a nonviolent drug possession of-
fense, or (B) a misdemeanor conviction involving physical in-
jury or the threat of physical injury to another person.?**

A California defendant may thus avoid incarceration if there has been a
five-year crime-free “washout” period prior to his or her present drug
possession charge.?® The statutory language, however, contains an ambi-
guity: the law does not specify whether the washout period must occur
immediately prior to the drug possession charge, or whether any crime-
free five years will suffice. Depending on context, “after” may mean ei-
ther “immediately after” or “any time after.”

California courts have resolved this ambiguity against the defendant.?*!
Ex rel. Jefferson provides a representative illustration.?? After serving
time in prison for attempted robbery, Jefferson remained out of prison
and free of new convictions from 1987 to 1993—a time period in excess
of five years.? Jefferson was returned to prison in 1993 for selling drugs.?*
Then, in 2001, less than five years after his release, Jefferson was con-
victed of drug possession.?” At sentencing, Jefferson invoked the protec-
tion of Proposition 36 based on his six clean years between 1987 and
1993, notwithstanding his intervening conviction and imprisonment.?%
While the sentencing court apparently agreed with Jefferson’s interpreta-

29 CaL. PENAL CoDE § 1210.1(b)(1) (West Supp. 2003).

20 A sentencing court, however, may strike an allegation of an otherwise disqualifying
prior offense “in furtherance of justice.” In re Varnell, 115 Cal. Rptr. 2d 464, 476 (Ct. App.
2002).

21 People v. Superior Court ex rel. Martinez, 128 Cal. Rptr. 2d 372, 380 (Ct. App.
2002); People v. Superior Court ex rel. Henkel, 119 Cal. Rptr. 2d 465, 470 (Ct. App. 2002);
People v. Superior Court ex rel. Jefferson, 118 Cal. Rptr. 2d 529, 534 (Ct. App. 2002);
People v. Superior Court ex rel. Turner, 119 Cal. Rptr. 2d 170, 176 (Ct. App. 2002).

22 118 Cal. Rptr. 2d 529 (Ct. App. 2002).

M Id. at 531, 533.

M d. at 531.

245 Id

6 Id. at 531, 533.
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tion of the law,?” the appeals court reversed and held that Jefferson was
ineligible for Proposition 36,2

In reaching this conclusion, the California Court of Appeal noted the
law’s ambiguity*® but resolved the ambiguity against Jefferson for two
reasons. First, the court relied on the “legislative history” of Proposition
36—here, the materials distributed to voters along with the ballot.*® Most
notably, the legislative history included language indicating that the
washout period must occur “during the five years before [the defendant]
committed [the present] nonviolent drug possession offense.”?' Second,
the court concluded that its interpretation was “in accord with the voters’
purpose in providing for a washout period”:

The provisions of Proposition 36 make a clear distinction be-
tween nonviolent, drug-dependent criminal offenders and those
with a history of serious or violent felonies. Drug treatment is
offered [sic] the former based on the belief that the primary ob-
stacle to their becoming law abiding citizens is their dependency
on drugs. There is no comparable expectation that drug treat-
ment can easily rehabilitate hard-core offenders. However, even
a person with a history of serious offenses may be attempting to
rehabilitate himself or herself. Those persons will also be eligi-
ble for drug treatment instead of incarceration. By requiring a
washout period, the voters wanted an assurance that the defen-
dant is currently trying to give up a life of crime, even though
he or she may still have a drug problem. The fact that sometime
in the past there was a prison-free five-year period does not
demonstrate that he is currently amenable to drug treatment.??

This latter aspect of the court’s analysis mirrors the approach in the Ari-
zona cases that deal with prior convictions, particularly Estrada I and
Goddard.®> The Jefferson court likewise looked to the policy objectives
implicit in the new law (here, targeting those defendants who are cur-
rently most amenable to treatment), and adopted an interpretation that
was consistent with those objectives.

27 Id, at 532.

M8 Id. at 533.

249 ld

250 Id. )

1 People v. Superior Court ex rel. Henkel, 119 Cal. Rptr. 2d 465, 468 (Ct. App. 2002)
(quoting description of washout period by California Legislative Analyst, which was dis-
tributed as part of the Proposition 36 Ballot Pamphlet).

12 People v. Superior Court ex rel. Jefferson, 118 Cal. Rptr. 2d 529, 534 (Ct. App.
2002).

23 See discussion supra Part 11LA.2.
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3. Jail as a Condition of Probation

Both Propositions 200 and 36 mandate a sentence of “probation” for
eligible defendants.>* While Proposition 36 specifies that “probation” may
not include incarceration,® Proposition 200 is silent on the point. Ari-
zona law provides that judges may impose a short period of incarceration
(up to a year) when granting probation.®® Yet, dictionary definitions of
“probation” typically exclude incarceration.”” This indicates an ambigu-
ity in the law: when Proposition 200 mandates “probation,” is that term
used in the technical sense codified in Arizona law, or in the everyday
sense?

The Arizona Supreme Court adopted the everyday definition in Calik
v. Kongable.”® The court found several sources of support for its holding.
First, the court relied on the “graduated sequence of punishment” im-
plicit in the law: a violation of probation results in new conditions of
probation “short of incarceration”; a second offense may result in up to
one year of jail time; and a third offense renders the defendant ineligible
for the benefits of Proposition 200.%° If incarceration were permitted for
a first-time conviction, this graduated scheme would be violated.” In
fact, using the technical meaning of “probation” would produce an “ab-
surd” result inasmuch as the judge could order jail time as an initial con-
dition of probation, but would be barred from imposing a jail term for
subsequent probation violations.?!

Second, the court relied on the definition of probation contained in
the Proposition 200 ballot pamphlet, which indicated that a “person who
is sentenced to probation does not serve any time in jail or prison.”?®
Third, the court referred to the general purpose of Proposition 200:
“treat[ing] initial convictions for personal possession and use of a con-
trolled substance as a medical and social problem.””® Finally, the court
relied on another form of legislative history: developments subsequent to
the initial passage of the law. Specifically, when Arizona voters repealed
the legislature’s amendments to Proposition 200 in 1998, one of the pro-
visions they rejected explicitly provided judges with the power to impose
incarceration as a condition of probation.? According to the court, this

254 AR1Zz. REV. STAT. ANN. § 13-901.01(A) (West 2001); CaL. PENAL CODE ANN.
§ 1210.1(a) (West Supp. 2003).

25 CaL. PENAL CODE ANN. § 1210.1(a) (West Supp. 2003).

26 ARIZ. REV. STAT. ANN. § 13-901(F) (West 2001).

27 Brack's Law DicTioNaRry 1220 (7th ed. 1999).

28990 P.2d 1055, 1060 (Ariz. 1999).

29 Id. at 1057-58.

0 Id. at 1058.

1 Id. at 1058.

22 Jd. at 1059 (quoting analysis of Proposition 200 by Arizona Legislative Council).

263 Id. at 1060.

264 I,
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history “lead[s] to the inevitable conclusion that the electorate never in-
tended trial judges to have the discretion to impose jail time as a condi-
tion of probation.”?®

4. Penalty for Violating Probation

Probation under Propositions 200 and 36 may result in the imposi-
tion of many requirements on defendants. Normally, the court has wide
discretion in determining what penalties to impose for a violation, in-
cluding revocation and incarceration. The drug initiatives, however, cur-
tail this discretion. Proposition 200 requires that judges respond to viola-
tions by imposing additional requirements “short of incarceration.”?®
Those requirements may include “intensive probation,” a probation pro-
gram involving closer monitoring and more rigorous conditions.*’ Propo-
sition 36 permits revocation, but—at least for a first-time violation—only
if the state proves that the defendant “poses a danger to the safety of oth-
ers.”?® Despite this guidance, defendants and prosecutors have found
situations in which to litigate the consequences of a violation.

For instance, in State v. Thomas, the Arizona Court of Appeals con-
sidered whether incarceration could be imposed as a penalty for violating
intensive probation.?® The state relied upon what it contended to be an
ambiguity in Proposition 200: while the initiative prohibits incarceration
for a violation of probation, it does not specify whether “probation” in
this context includes “intensive probation.””® In light of this ambiguity,
the State argued, the case should be governed by the preexisting intensive
probation statute, which mandated incarceration as a penalty for viola-
tions.””" The court rejected this argument, however, finding that the ini-
tiative’s language evinced an intent “to keep persons eligible for proba-
tion or parole under [Proposition 200] out of prison and to ensure that
they receive drug treatment.”””* The case is thus similar to Calik inasmuch as

25 4.

26 AR1z. REV. STAT. ANN. § 13-901.01(E) (West 2001). Proposition 302 would modify
this provision of Proposition 200. See supra text accompanying note 102.

7 [4.

268 CAL. PENAL CODE ANN. § 1210.1(e)(3)(A) (West Supp. 2003).

269996 P.2d 113 (Ariz. Ct. App. 1999).

M Id. at 115.

2 d. (citing AR1Z. REV. STAT. ANN. § 13-917(B)(West 2002)).

2 Jd, at 116. A different division of the Court of Appeals reached the same conclusion
as to this issue in State v. Jones, 995 P.2d 742, 744 (Ariz. Ct. App. 1999). For California
cases rejecting attempts to incarcerate a Proposition 36-eligible defendant for a probation
violation, see People v. Murillo, 126 Cal. Rptr. 2d 358, 363-64 (Ct. App. 2002); People v.
Davis, 129 Cal. Rptr. 2d 48, 52 (Ct. App. 2003); In re Mehdizadeh, 130 Cal. Rptr. 2d 98,
107 (Ct. App. 2003); In re Taylor, 130 Cal. Rptr. 2d 554, 556-57 (Ct. App. 2003). The
counterparts to these cases are those in which the defendant seeks a relaxation of probation
conditions after a violation. In State v. Hylton, the Arizona Court of Appeals held that
Proposition 200 requires that new conditions be imposed after a violation, even if the vio-
lation is merely technical (for example, failing to notify a probation officer of a change of



2003] Statutory Interpretation and Direct Democracy 319

the court rejected an opportunity to preserve the integrity of an old pro-
bation scheme in favor of advancing the purposes of Proposition 200.

C. Summary

In the drug initiative cases, the courts consistently assess the pur-
poses of the initiative and relevant preexisting statutes and attempt to
accommodate competing purposes in a reasoned manner (Christian being
the clearest exception). More specifically, the cases are generally expli-
cable on the basis of a few simple rules. First, any interpretation that
would substantially undermine the effectiveness of the initiative should
be rejected (Estrada II). Second, prior law should be preserved if it im-
plicates important public policy considerations that were not plainly
taken into account in the initiative scheme (Roman). Finally, assuming
that neither of the foregoing rules applies, then the court should interpret
the initiative so as to preserve its substantive coherence. That is, it should
be interpreted in the manner that is most consistent with the policy
choices that are implicit in its text and structure (Estrada I and Goddard).

Notwithstanding substantial academic skepticism about direct de-
mocracy, the courts seem to take the initiatives seriously on their own
terms. There is no reason to believe that the courts handle the interpretive
task differently than they would if they were working with a conventional
legislative enactment.

Still, the cases display a troubling lack of clarity as to interpretive
methodology. While the results of the cases follow consistent patterns,
the courts do not employ uniform, well-articulated rules of interpretation
to reach those results. For instance, in the underinclusion cases, a few
decisions purportedly rely on the linguistic wall, while others plainly
reject the wall. Courts occasionally invoke the Rule of Lenity, but more
often do not. Courts also sometimes rely on conclusory assertions as to
“plain meaning” or “voters’ intent.”

The varying methodologies should raise rule of law concerns. Incon-
sistent or poorly articulated analysis may create a perception that results
are arbitrary or improperly motivated. Courts would do well to employ a
more self-conscious and open interpretive process. This might involve an
explicit adoption of the three rules listed above, a clear rejection of the
Rule of Lenity, and a recognition that “plain meaning”—while an appro-
priate starting point for analysis—should not supplant a broader inquiry
into the initiative’s purposes.?’?

address). State v. Hylton, 44 P.3d 1005, 1006 (Ariz. Ct. App. 2002). In State v. Tousignant,
the Arizona Court of Appeals held that a defendant may not reject additional probation
after having failed drug treatment. State v. Tousignant, 43 P.3d 218, 220 (2002).

23 This proposal assumes, of course, that the current interpretive practices used in
most cases are acceptable; Professors Frickey and Schacter, as detailed in the next Part,
might well object to this premise.
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D. Comparison with Earlier Empirical Findings

Before taking up the normative question, this Part concludes with an
assessment of the empirical question: how do the drug initiative cases com-
pare with Professor Schacter’s findings about what the courts actually do
when interpreting initiatives? Schacter reviewed fifty-three cases decided
between 1984 and 1994, and made the following findings.?” First, courts
employ the same approaches to interpreting initiatives as they do to in-
terpreting conventional statutes: “courts have transported to the context
of direct democracy the techniques and principles used to construe leg-
islatively enacted law.”*"

Second, she examined the sources that courts use to aid interpretation.
She considered two major categories. “Formal” sources include initiative
language, official ballot pamphlets, and other legal texts.?’¢ “Informal”
sources include media reports and advertising.””” Schacter found an “al-
most exclusive focus” on formal sources,””® while “informal” sources
“played virtually no role.”?’® Within the category of “formal sources,” she
found considerably more reliance on initiative language and other legal
texts than on the ballot pamphlets.??

Third, she examined what theories of interpretation were emphasized
by the courts. She found that intent was paramount: “[i]n the vast major-
ity of the decisions . . . the courts declare that their task is to locate the
controlling popular intent behind the provision at issue.”?®!' Thus, for in-
stance, Schacter found “no express indications in the decisions studied
that some courts chose to forsake the search for the subjective popular
intent behind a statutory provision in favor of the assertedly objective
‘plain meaning’ approach of the kind so vigorously espoused by Justice
Antonin Scalia.”*?

The drug initiative cases lend clear support to the first two findings.
None of the cases suggests a special methodology for initiatives. None of
the cases relies on media reports and advertising, and relatively few on
ballot pamphlets. The story is a bit more complicated, however, as to the
third finding. Many of the cases discuss the determination of popular in-
tent as a central objective of the interpretive process, and none explicitly
reject intent in favor of an alternative theory, such as a Scalia-style textu-
alism.

274 Schacter, supra note 8, at 110, 169-76.
75 1d. at 119.

216 Id., at 120.

77 1d. at 121.

78 Id. at 122.

9 Id. at 123.

20 Id. at 122, tbls.1-3.

BLId at 117,

2214 at 118.
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At the same time, the drug initiative cases demonstrate that courts
are generally not engaged in a one-dimensional search for “subjective
popular intent.” Rather, the search for “intent” occurs against a backdrop
of public values that shape the interpretive analysis. Courts identify the
purposes implicit in the initiatives and consider those purposes in light of
the competing purposes embodied in other statutes (such as the prison
contraband statute in Roman and the juvenile laws in Fernando C.). The
cases are, in short, marked by a search for coherence. Moreover, to the
extent that the courts are engaged in a search for intent, the relevant in-
tent often seems less an actual historical intent than the hypothetical in-
tent of “reasonable legislators acting reasonably.”

The purposive/dynamic aspect of the drug initiative cases may, of
course, be an idiosyncratic characteristic of a small universe of cases.
Schacter’s case sample, however, may also reflect this tendency, based on
her summary of the types of sources consulted. As noted above, her
“formal” sources encompass other statutes, judicial decisions, canons of
construction, and administrative materials. When courts employ sources
such as these—and Schacter indicates that they did so in her sample more
than twice as often as they consulted ballot pamphlets—their implicit
objective is to fit an initiative into a preexisting body of law in a coherent
fashion.?®® While such an objective does not necessarily represent a re-
jection of intent, it does suggest that something more is going on than an
inquiry into actual voter preferences. Thus, the drug initiative cases may
not contradict Schacter’s cases so much as they highlight a nuance that is
at least implicit in her own findings. A focused case study helps to draw
out such nuances, permitting a clearer idea of what it is that the courts
mean by their frequent references to “intent.”

Nor is the distinction here—between actual and hypothetical in-
tent—wholly academic. Schacter’s principal criticism of existing inter-
pretive practices lies in the courts’ pursuit of popular intent, which she
characterizes as “futile” and incoherent.?® Judging by the drug initiative
cases, even if Schacter is right about the inappropriateness of seeking
actual popular intent, such a conclusion would not necessarily mean that
existing practices must be rejected.

283 At one point, Schacter notes the purposive approach of some the cases she studied:
“Some of the decisions studied ... try to finesse the problems with popular intent by
searching out the overarching purpose of the law and choosing an interpretation regarded
as consistent with that purpose.” Id. at 146. She rejects this approach because “the purpose
inquiry is wholly circular when the very question at issue is what purpose the voters had in
passing a law.” Id. As another commentator has observed in responding to this aspect of
Schacter’s argument, however, the inquiry is not necessarily circular because “[pJurposivism
need not be tied to actual intent.” Garrett, supra note 8, at 32.

284 Schacter, supra note 8, at 12344, 153.



322 Harvard Journal on Legislation [Vol. 40
IV. PrROPOSED SPECIAL RULES FOR INTERPRETING INITIATIVES

Professors Frickey and Schacter have each proposed rules for inter-
preting ballot initiatives. Their two proposals share some features but also
differ in important respects. This Part summarizes and evaluates the pro-
posals separately. The drug initiative case study is used, in particular, as a
starting point in the evaluation of each.

A. Frickey’s “Quasi-Constitutional” Approach
1. Description

Professor Frickey offers what he calls the “quasi-constitutional” ap-
proach to interpreting initiatives.”® This approach is designed to “protect
public values, especially underenforced constitutional norms.”?¢ At the
same time, Frickey acknowledges the need to show “respect for direct de-
mocracy as an institution and for the people as lawmakers.”?’ Reconcil-
ing constitutional norms with direct democracy is not easy, Frickey as-
serts, because the Constitution is premised on representative, not direct,
lawmaking and guarantees a “republican” form of government.”®® Frickey’s
preference for the constitutional norm of representative lawmaking ani-
mates his interpretive theory.

Frickey proposes that the tension between public values and direct
democracy be mediated through variations on familiar canons of statu-
tory interpretation. More specifically, Frickey offers a three-part inquiry.
First, he focuses on constitutional considerations: interpretations that
raise “serious constitutional doubts” are to be avoided if there is an alter-

28 Frickey, supra note 8, at 502.

%6 Jd. at 510.

287 Id

88 Id. The Guarantee Clause provides, “The United States shall guarantee to every
State in this Union a Republican Form of Government . .. .” U.S. CoNsT. art. IV, § 4. The

Supreme Court has indicated that federal courts do not have jurisdiction to enforce the
Guarantee Clause in cases that seek to overturn initiatives as unconstitutionally enacted.
Pacific States Telephone & Telegraph Co. v. Oregon, 223 U.S. 118, 151 (1912). Commen-
tators are divided as to whether Congress may constitutionally enforce the Guarantee Clause,
as by passing a law that bans direct lawmaking. Compare Erwin Chemerinsky, Cases Un-
der the Guarantee Clause Should Be Justiciable, 65 U. CoLo. L. REv. 849, 878 (1994)
(concluding that congressional enforcement of Guarantee Clause would be of “question-
able constitutionality™), with Catherine Engberg, Note, Taking the Initiative: May Congress
Reform State Initiative Lawmaking to Guarantee a Republican Form of Government?, 54
StaN. L. REv. 569, 572 (2001) (“Congress’ duty to guarantee a republican form of gov-
ernment includes the power to restrict state lawmaking by initiative.”). For an argument
that state courts have a duty to enforce the Guarantee Clause, see Hans A. Linde, State
Courts and Republican Government, 41 SANTA CLARA L. REv. 951, 953-58 (2001). As
Professor Eule has argued, however, “The electoral accountability of the state courts raises
significant doubt about their desire to take a leading role in curbing voter lawmaking.”
Julian N. Eule, Crocodiles in the Bathtub: State Courts, Voter Initiatives and the Threat of
Electoral Reprisal, 65 U. CoLo. L. Rev. 733, 736 (1994). )
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native plausible interpretation.”®® Frickey derives this principle from an
established canon of statutory interpretation, though he suggests that this
canon might apply with heightened force in the direct democracy con-
text.?® Second, “because ballot propositions are in derogation of republi-
can government,” Frickey argues for a general working presumption in
favor of narrow construction when directly adopted laws clash with pre-
existing law.?' Thus, pre-existing law would be displaced “only when the
clear text or evident, core purposes of the electorate so require.”?*? This
proposed rule will be referred to here as the Continuity Canon. Third, “to
the extent a ballot proposition runs up against specialized substantive
canons, such as the Rule of Lenity, those canons should have somewhat
more force than they would in the context of a legislatively adopted
law.”? This third part of the inquiry seems to flow from the second:
Frickey refers to the “bolstering” effect that a preference for republican
lawmaking may have upon other canons.”*

Frickey’s canons are not intended to displace “plain text” or “evident,
core purposes.” Rather, the canons will come into play when there is a
range of interpretations that do not violate either plain text or core pur-
poses.” In these circumstances, he would emphasize certain quasi-
constitutional values (avoidance, republicanism, lenity) as determinative
in the choice among plausible interpretations.

2. Evaluation

Applying Frickey’s proposal to the drug initiative cases reveals at
least two areas of difficulty with the proposal. First, the proposal suffers
from many uncertainties in practice. Second, and more fundamentally,
the proposal seems to neglect an important public value: substantive co-
herence in the law.

Consider, for instance, Estrada Il—the drug paraphernalia case in
Arizona. In this case, a literal reading of Proposition 200 would substan-
tially reduce the scope of the law, as prosecutors could charge virtually
any drug possession case as a paraphernalia case in order to avoid the
initiative’s requirements. The text seemingly conflicts with the law’s pur-
pose. Although Frickey indicates that he would not preempt “clear text”

29 Frickey, supra note 8, at 522.

20 Id. at 516-17. For a recent statement of the “avoidance canon,” see Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S.
159, 173 (2001) (“[W]lhere an otherwise acceptable construction of a statute would raise
serious constitutional problems, the Court will construe the statute to avoid such problems
unless such construction is plainly contrary to the intent of Congress.”) (citation omitted).

1 Frickey, supra note 8, at 522.

292 ]d

¥3[d. at 522-23.

94 Id. at 523.

25 1d. at 517.
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or “evident, core purposes,” it is hard to tell whether he would find the
text here sufficiently clear, or the purposes sufficiently evident and cen-
tral, to control the analysis—and, if both, how he would handle a situa-
tion like this in which text and purpose point in opposite directions.

Frickey’s quasi-constitutional norms are also difficult to apply in this
case. The proposed Continuity Canon suggests that, in the name of re-
publicanism, Proposition 200 should be interpreted narrowly to minimize
its displacement of conventional legislation, which would presumably
include the drug paraphernalia law. The Continuity Canon would thus
support a pro-prosecution ruling in Estrada Il. However, Frickey also
indicates that courts should apply the pro-defendant Rule of Lenity with
particular vigor when interpreting initiatives. How is lenity to be recon-
ciled with republicanism? Frickey does not address such conflicts. This
quandary points to a systematic difficulty in applying Frickey’s proposal
to the drug treatment initiatives, or any other type of pro-defendant ini-
tiative: when conventional statutes turn out to be harsher than direct de-
mocracy, the republicanism norm conflicts with the lenity norm.

However Frickey would balance these norms, the analysis seems to
miss the crucial question of whether the law, as a whole, would make any
sense under the narrow interpretation of Proposition 200. The answer is
quite clearly no. There is nothing intrinsically wrong about possessing an
item of paraphernalia apart from its association with drug use. If Propo-
sition 200 did not encompass paraphernalia, though, a defendant con-
victed of paraphernalia possession would face a stiffer sentence than one
convicted of drug possession and likely be denied drug treatment to boot.
No theory of punishment or drug rehabilitation would support such an
odd disparity. Frickey’s proposal might or might not produce this result,
but the mere possibility of reaching this answer suggests that his pro-
posal is not asking the right questions.

Consider next the juvenile delinquent case, Fernando C. Because
neither clear text nor evident, core purposes seem implicated in the case,
the Continuity Canon indicates that Fernando C. should be sentenced
under the old law in the juvenile system. Yet, this would make for a sub-
stantively odd result. The purpose of the juvenile system is to deliver re-
habilitation instead of punishment. Fernando C., however, received less
rehabilitation and more punishment in the juvenile system than he would
have in the adult system. To treat a juvenile more harshly than an adult
seems, on its face, as inconsistent with the purposes of the old law as it is
with the new.

Finally, consider Calik, the case that rejected jail as a component of
Proposition 200 probation. Here, clear text and core purposes seem again
unlikely to resolve the matter. The meaning of “probation” is ambiguous,
while the central purposes of providing treatment and diverting nonvio-
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lent drug offenders from prison would not be compromised by the impo-
sition of a jail term.?® The Continuity Canon would thus mandate mini-
mal displacement of preexisting law. Since preexisting probation law
provided for the possibility of jail, the Canon indicates that Proposition
200 should be interpreted to permit jail. As the Calik court observed,
though, such a holding would make the new law incoherent. Because jail
is expressly precluded for a violation of probation, permitting jail upon
conviction would mean that a defendant who did not violate probation
might receive harsher treatment than one who did. Indeed, a defendant
sentenced to jail would actually have an incentive to violate the terms of
probation in order to avoid jail. Thus, the actual holding in Calik, which
precluded jail in all instances, seems to make for a far more rational
scheme of sentencing.

These cases point to the chief difficulty with Frickey’s proposal.
While Frickey characterizes his proposal as an effort to balance direct
democracy with public values, he exalts one particular public value, the
preference for representative lawmaking, at the expense of other impor-
tant public values, particularly substantive coherence in the law. The
Continuity Canon demands that—absent clear text or evident, core pur-
pose to the contrary—initiatives give way to conventional statutes, with-
out regard to the effects an interpretive ruling will otherwise have on the
legal regime at issue. This per se preference for conventional statutes
over coherence values seems misguided for at least three reasons.

First, the absolute preference for conventional statutes seems self-
defeating on its own terms. After all, the particular advantage that is
claimed for representative over direct lawmaking lies in the superior op-
portunities for reasoned deliberation.”” Yet, an interpretive rule that nar-
rows the scope of initiatives without regard to substantive considerations
may produce an incoherent legal regime that no reasonably deliberating
legislature would accept. If Frickey’s proposal does not ultimately ad-
vance the goal of rationality in the law, then it seems little more than an
exercise in empty formalism.

Second, the deliberative quality of direct lawmaking differs less than
is commonly supposed from that of representative lawmaking. Examples

26 Indeed, the “Purpose and Intent” section of the initiative refers only to diversion
from “prison,” without reference to jails or incarceration generally. Proposition 200, § 3.
Two of the listed purposes are particularly relevant here: (1) “To require that non-violent
persons convicted of personal possession or use of drugs successfully undergo court-
supervised mandatory drug treatment programs”; and (2) “To free up space in our prisons
to provide room for violent offenders.” Proposition 200. The first purpose is not incom-
patible with jail terms: mandatory drug treatment may be administered while the defendant
is in jail as easily as when the defendant is in the community. Nor is the second purpose
compromised by jailing drug offenders; scarce prison resources are not consumed when a
drug offender is sent to jail.

7 See Frickey, supra note 8, at 519 (identifying republican values with “structurally
induced opportunities for deliberation”).
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abound of ill-advised statutes hastily enacted by a legislature intent on
responding to the latest media frenzy. Criminal law has been particularly
marked by this phenomenon.”® For instance, in response to the highly
publicized abduction and murder of twelve-year-old Polly Klaas in 1993,
the California legislature quickly enacted what was by far the nation’s
harshest “three-strikes” law, and it did so without the benefit of any
analysis by criminal justice professionals or academic experts prior to
passage.” Indeed, fearful of being branded soft on crime, the legislature
engaged in no real deliberation whatsoever: the Democratic leadership
simply promised in advance to pass whatever three-strikes law was pro-
posed by the Republican governor.*®

If representative lawmaking often falls short of republican ideals, di-
rect lawmaking may incorporate more deliberation than first appears to
be the case. As Frickey observes, “[d]irect democracy consists of two
separate processes: proposal by well-organized interests and ratification
by the electorate.”* The first component may involve a substantial delib-
erative process, in which research is conducted, policy experts are con-
sulted, and lessons are drawn from the experience of other jurisdictions.
The history of the drug initiative movement itself may illustrate such a
deliberative process, as the various initiative proposals have evolved
since the first meeting of experts and community leaders in Arizona in
1995.3%2 The second process, ratification, also reflects some level of de-
liberation. As Professor John Copeland Nagle has written:

The direct democracy process is not as naive or malleable as
some critics suggest . ... Some of the most constitutionally
problematic initiatives presented to the voters [in the last elec-
tion year] were defeated by the voters themselves . . . . The ini-
tiative most criticized as ambiguous . . . lost as well . ... Also,
public choice theory reminds us that the people do not have to
worry about the impact of their votes on re-election campaigns
or on other legislative issues to be considered in the future.*”*

28 Indeed, Professor William J. Stuntz argues that criminal justice legislation is sys-
tematically subject to a troubling institutional dynamic that “always pushes toward broader
liability rules, and toward harsher sentences as well.” William J. Stuntz, The Pathological
Politics of Criminal Law, 100 MicH. L. REv. 505, 510 (2001) (emphasis in the original).

299 ZIMRING ET AL., supra note 2, at 11. The three-strikes law has been codified at CAL.
PENAL CoDE § 667 (West 2003).

30 ZIMRING ET AL., supra note 2, at 6. Judge Landau offers a similar critique of Pro-
fessor Frickey’s analysis, citing other examples of laws that reflect poor legislative delib-
eration. Landau, supra note 8, at 516-19.

31 Frickey, supra note 8, at 519.

302 See supra Part 1.C.1.b. Subsequent initiatives reflect lessons learned from earlier
experiences. See, e.g., O'Hear, supra note 12, at 339 (discussing lessons learned about
need to address status of drug paraphernalia defendants).

30 John Copeland Nagle, Direct Democracy and Hastily Enacted Statutes, 1996 ANN.
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As Professor Nagle concludes, the differences between direct and repre-
sentative lawmaking are “real but exaggerated.”** Such differences should
not be ignored, but they hardly seem a compelling basis for a new canon
of statutory interpretation.®

Third, and finally, coherence possesses a constitutional grounding
that is at least as strong as the preference for representative lawmaking.
Indeed, while the Guarantee Clause mandates “republican” government,
persuasive historical arguments have been made that the Framers’ origi-
nal understanding of “republican” government encompassed the devices
that we would label direct democracy today.’® By contrast, rationality in
the law is a well-established mandate of the Equal Protection Clause. The
decision of the California Court of Appeal in Fryman—which held that
the Equal Protection Clause was violated by the unjustified exclusion of
defendants from Proposition 36 who were convicted before the effective
date—provides a nice illustration.’” Fryman further suggests that the
general constitutional mandate for legislative rationality has heightened
force in the criminal justice arena (even to the point that courts might
employ strict scrutiny) because the liberty interests at stake are of such
fundamental importance.®® To be sure, statutes have only rarely been
overturned under rationality review; the constitutional scrutiny of sub-
stantive rationality is typically far short of searching. This judicial ten-
dency, however, does not make coherence a less compelling interpretive
objective. Quite the contrary, coherence seems precisely the sort of “un-

Surv. AM. L. 535, 544-45 (1996).

04 1d. at 544.

35 The distinctions between direct and representative lawmaking may be particularly
unimportant in smaller states with fewer legislative resources. Judge Landau makes this
point using his own state of Oregon as an example:

The Oregon Legislature is not a full-time, professional legislature. It meets for
approximately six months, every other year. There are relatively few permanent
staff. The legislature itself is not principally made up of lawyers . ... Instead,
Oregon’s Legislature consists of citizens from all walks of life . . . who turn from
their private endeavors every other year to spend a limited amount of time comb-
ing through an average of 3,000 bills per session and enacting some 700-900
laws. Moreover, Oregon legislators recently have become subject to term limits,
which ensure that every two or three terms (depending on the office) new legisla-
tors will need to learn the ropes, including the legal landscape of bills that will
come before them.

Landau, supra note 8, at 511-12.

36 See Robert G. Natelson, A Republic, Not a Democracy? Initiative, Referendum, and
the Constitution’s Guarantee Clause, 80 TeX. L. REv. 807, 814-15 (2002). See also Akhil
Reed Amar, The Central Meaning of Republican Government: Popular Sovereignty, Ma-
Jority Rule, and the Denominator Problem, 65 U. CoLo. L. REv. 749, 756-59 (1994) (con-
cluding that “Anti-Direct Democracy reading” of Guarantee Clause is “not proven”).

37 See supra Part 111.B. 1.

38 119 Cal. Rptr. 2d 557, 571 (Ct. App. 2002).
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derenforced constitutional norm” that Frickey would like to see inform
statutory analysis.’®

Frickey’s interpretive methodology is an eclectic one, balancing text,
purpose, and public values. In a sense, his approach mirrors what the
Arizona and California courts have done when interpreting the drug ini-
tiatives. The courts look first to text and purpose. When text and purpose
do not provide a clear answer, the courts, as Frickey prescribes, often
take other public values into account. The courts do not, however, ana-
lyze public values in quite the manner that Frickey recommends. They do
not interpret initiatives narrowly to preserve preexisting law merely be-
cause the initiatives have been enacted by the people directly; rather,
when they do interpret narrowly to preserve prior law, they seem to do so
in light of substantive policy considerations. This is a more sensible basis
for continuity-enhancing interpretation.

B. Schacter’s “Metademocractic” Approach
1. Description

Professor Schacter’s proposal, like Professor Frickey’s, grows out of
her concerns with the poor deliberative quality of direct lawmaking. Schac-
ter emphasizes what she calls the “informational dynamics” of direct
lawmaking.?'? In particular, she identifies two sorts of problems that beset
direct democracy. First, informational deficits impede “meaningful col-

lective deliberation” by voters.’!' She puts the problem this way:

Voters often do not read proposed laws, but instead rely on me-
dia coverage that is frequently reductive. The laws and the bal-
lot pamphlets explaining them are difficult to comprehend. The
obscuring legal jargon in initiatives and the gaps in the public’s
knowledge about the surrounding legal context hamper voters’
ability to weigh and assess proposals. Even when voters read
and understand proposed laws, they may fail to anticipate or
consider an issue that arises only when the initiative law is later
applied to a particular set of facts.>'?

The absence of meaningful deliberation leads her to conclude that the
search for voter intent is “misguided”; there is simply no “voter engage-
ment with, or comprehension of, the interpretive issues confronting
courts.”"

3 Frickey, supra note 8, at 500-01.
310 Schacter, supra note 8, at 154,
3 Id. at 155.

312 Id

33 1d. at 165.
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Second, not only does direct democracy suffer from informational
deficits, but it is also subject to what Schacter calls “informational pa-
thologies.”'* Her concern is that “highly organized, concentrated, and
well-funded interests” may abuse the initiative process in ways that cre-
ate a “phantom popular intent.”* Initiatives may be worded intentionally
so as to obscure the effect of a “yes” vote.*'® Proponents may then spend
heavily “on subliminally directed advertising” that “focus[es] voters on
abstract, visceral symbols and divert[s] them from the particulars of the
proposed initiative.”*'” The risks are particularly great, Schacter contends,
when the initiative targets “socially marginalized groups.”*'® To illustrate,
she offers the anti-defendant criminal justice initiatives of the 1990s:
“this 1s an area where voters are likely to have focused heavily on broad
themes and slogans about being ‘tough on crime,” some of which are
mixed subtly and not so subtly with coded racial messages.”*"

Based on her analysis of these informational dynamics, Schacter
proposes a “metademocratic” approach to interpreting initiatives.’?® This
approach would forsake “the futile pursuit of popular intent” in favor of
an effort to “democratize” the direct lawmaking process through the use
of the new interpretive rules.* In order to implement this metademoc-
ratic approach, Schacter proposes a two-step analysis for any court con-
fronted with the need to interpret an ambiguous initiative. First, the court
should determine the likelihood that the initiative has resulted from an
abuse of the initiative process.*”? Danger signals include “length, com-
plexity, confusing wording, obscurity about the effect of an affirmative
vote, heavy advertising (especially when coded with race-based or simi-
lar symbols), and propositions explicitly or implicitly targeted at socially
subordinated groups.”** When the risk of abuse is high, the court “should
be reluctant to construe ambiguous words in [the] initiative law[ ] expan-
sively.”®® This rule, which will be referred to here as the “Narrowing
Rule,” bears important similarities to Frickey’s Continuity Canon, in that
both rules would operate to limit the scope of initiatives relative to con-
ventional statutes. The Narrowing Rule differs, though, inasmuch as its
application would turn on an analysis of the particular circumstances of
an initiative’s enactment.

34 1d. at 156-57.
351d. at 157.
316 14,

n g

38 g

39 1d. at 158.
30 Id. at 153.
2 yg

322 d. at 159.
g

24 1d. at 157.
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Second, when the Narrowing Rule does not apply, the court should
“create a structure for the deliberation that was absent from the process
that produced the initiative.”*” This mandate will be referred to here as
the “Pro-Deliberative Rule.” This Rule is, in part, procedural: Schacter
would have courts “liberally” grant applications for intervention and
amicus curiae participation, as well as consider appointing pro bono rep-
resentation for unorganized interests.’ In effect, she seems to want to
transform the court into an alternative political forum, where different
interest groups can compete for the heart and mind, not of the voters, but
of the judge. The judge would then engage in a far-ranging consideration
of public values in order to resolve interpretive problems.

To illustrate the Pro-Deliberative Rule in action, Schacter offers the
South Dakota Supreme Court’s decision in SDDS, Inc. v. State.’” The
court in SDDS confronted an ambiguity in an initiative that regulated the
construction and operation of waste disposal facilities.*® Under the ini-
tiative, no waste facility may be operated unless the state legisltature first
“enacts a bill” approving the facility.’® SDDS, a facility operator, ob-
tained legislative passage of a bill approving its facility, but opponents
sought to use the referendum process to prevent the approval bill from
taking effect.®® While the referendum effort was pending, the Supreme
Court was asked to decide whether SDDS could continue to operate its
facility based on legislative passage of the approval bill. Opponents ar-
gued that the “enacts a bill” language encompassed the bill’s survival of
referendum challenge, while SDDS claimed that “enacts a bill” referred
exclusively to the conventional legislative process.”® The court self-
consciously resolved the ambiguity on public policy grounds. Specifically,
the court rejected SDDS’s interpretation because it “would effectively
defeat the referendum rights of this state’s citizens.”**

In cases such as SDDS, Schacter acknowledges that the judge’s
weighing of public policy considerations may seem inconsistent with
democratic values, but she contends that “a court’s choice from among
competing constructions is unavoidably value laden.* Her proposal at
least offers honesty and the possibility of more effective judicial delib-
eration through a more inclusive litigation process.

35 ]d. at 155.

36 Id. at 156.

7481 N.W.2d 270 (S.D. 1992).
814, at 271.

»d.

30 Id.

BUd. at 272.

32,

33 Schacter, supra note 8, at 156.
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2. Evaluation
a. The Narrowing Rule

The drug initiative cases highlight a fundamental tension in the Nar-
rowing Rule. Schacter would have the court determine whether an initia-
tive’s proponents have abused the initiative process, but this question
defies analysis in the drug initiative context. Most of Schacter’s “danger
signals” are present: length, complexity, confusing wording, obscurity
about the effect of an affirmative vote, and heavy advertising. Opponents
have repeatedly characterized the initiatives’ backers as wealthy interests
who are misleading the public about their true intentions, that is, de-
criminalization of drugs.** From this vantage point, the drug initiatives
seem to represent a high risk of Schacter’s “phantom popular intent.”

Yet, the drug initiatives do not target socially subordinated groups
for adverse treatment, which may be an important part of what Schacter
means by informational pathologies. Quite the contrary, the initiatives are
intended to benefit drug addicts, a marginalized group. Schacter indicates
that initiatives should be construed narrowly when the risk of abuse is
high. If courts were to follow this rule in the drug initiative cases,
Schacter would likely view the results as rather perverse: judicial deci-
sions would systematically deny benefits to drug addicts.

Schacter’s test ultimately seems to conflate two distinct concerns:
(1) the procedural concern that initiative advocates are supplying inade-
quate or misleading information to voters, and (2) the substantive con-
cern that initiative advocates are taking advantage of the initiative proc-
ess to obtain passage of laws that disadvantage already marginalized
groups. She is certainly right to suggest that both problems are some-
times present in the same initiative, as in the harsh anti-crime initiatives
she discusses. That said, it is unclear how she would handle an initiative
that reflects only one of the problems. What if the voters adopt a brief,
straightforward initiative that is clearly discriminatory?**® What if a non-
discriminatory initiative is sold to the voters through an expensive and
egregiously misleading advertising campaign?

34 See supra Parts 1.C.1.b, .C.2.b.

35 While such an initiative might be struck down as a violation of the Equal Protection
Clause—thus perhaps obviating the need for conventional statutory interpretation—some
courts have erected high barriers to proving unconstitutional discrimination. See, e.g., Ar-
thur v. City of Toledo, 782 F.2d 565, 573 (6th Cir. 1986) (holding that court may not in-
quire into possible racist motivation for facially neutral referendum “unless racial dis-
crimination was the only possible motivation behind the referendum results”). For a pro-
posal for more searching Equal Protection review of initiatives and referenda, see generally
Lazos Vargas, supra note 52, at 516 (arguing that courts should employ “a strict scrutiny
analysis to determine whether direct democracy measures have violated the Equal Protec-
tion Clause by unduly infringing on minorities’ [civic] participation rights” or citizenship).
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These difficulties demand a clearer understanding of what purpose,
if any, is really served by the Narrowing Rule. Schacter seems to view the
chief benefit as prospective, specifically, discouraging initiative backers
from engaging in certain forms of “strategic drafting and advertising.”**
Schacter emphasizes procedural concerns: she would like to “reduce the
incentives for initiative proponents to draft long, intricate, and ambigu-
ous laws, the complexity of which can effectively be shrouded by slogans
and soundbites.”” While appealing at first blush, this justification for the
Narrowing Rule loses much of its force upon closer analysis.

At the outset, of course, one may question how responsive initiative
backers are to rules of statutory construction. Few laypersons appreciate
the significance of interpretation in the law, and many lawyers even find
statutory construction to be a mysterious and daunting field. Moreover,
even if aware of the Narrowing Rule and its significance, initiative back-
ers in the midst of an election campaign may be inclined to view the Rule
as a remote and speculative concern. This tendency may be exacerbated
by the indeterminacy of Schacter’s triggering test, as well as the inherent
uncertainty of litigation. Many of the initiative backers whose behavior
Schacter would like to modify may simply decide to take their chances
litigating the matter in court. If so, little justification would remain for
the Narrowing Rule. "

Even assuming that the Narrowing Rule is capable of modifying
real-world behavior in a significant way, however, it is unclear whether
the intended modifications are worth pursuing. Again, the drug initiatives
highlight some important problems. Simply put, in a complicated world,
length and complexity should not be regarded as a vice in drafting initia-
tives; indeed, they may be a virtue. When the drafters of Propositions 200
and 36 set about developing a new policy for drug sentencing, they were
not writing on a blank slate. A vast body of drug laws already existed,
most of which the initiative drafters intended to retain. Since the drafters
targeted only one particular subset of drug offenders—and only a few
particular aspects of their treatment by the criminal justice system—the
drafters had to draw a great many boundaries between that which they
were modifying and that which they were not. Consequently, it is difficult to
imagine how the drug initiatives could have been anything but long and
complex. Based on the volume of interpretive difficulties they have gen-
erated, the drafters, in fact, may have done better to make the initiatives
even longer and more complicated than they are.’*

3% See Schacter, supra note 8, at 158 (discussing risk of “strategic drafting and adver-
tising” in initiative process).

37 Schacter, supra note 8, at 159.

338 Even to the extent that length and complexity are legitimate concerns, they are per-
haps better (or at least more directly) addressed through more vigorous enforcement of a
type of provision found in many state constitutions, the Single Subject Rule, which re-
stricts the ability of lawmaking bodies to enact statutes that address multiple disparate
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Ambiguity is perhaps harder to defend than length and complexity,
but that does not necessarily mean that interpretive rules ought to be de-
signed to discourage ambiguity. Initiative drafters already have an im-
portant incentive to avoid ambiguity: an ambiguous provision is as likely
to be resolved against their interests as for. The drug initiative cases,
which go about equally for and against defendants, nicely illustrate the
risk.> Assuming that Schacter is right that voters do not pay attention to
the text of proposed initiatives, drafters would probably do better to em-
body their preferences explicitly in the text than to take their chances in
the court system after passage. Thus, the Narrowing Rule may add little
to the existing incentives for clear drafting.

Additionally, some level of ambiguity may actually be desirable. In
effect, ambiguity in the initiative leaves matters for the judge to decide
later. While this may come at some cost to democratic values, judicial
decisionmaking does have its advantages. As Schacter herself puts it:

The litigants, as well as any intervenors and amici curiae, can
explore in depth and argue the merits of different plausible in-
terpretations of the initiative. The court can assign meaning to
the contested provision with the benefit of this extended explo-
ration and the court’s own knowledge of the legal context in
which the initiative is situated.*®

Close questions of policy are thus sometimes best deferred by the voters
for later judicial resolution. This may be an especially attractive option in
the context of an ambitious and untested new legal regime like that cre-
ated by the drug initiatives. By the time an interpretive issue reaches the
courts, at least some information will be available as to how the new
system is being implemented and how it is performing in the real world.
Ambiguity gives the legal system more freedom to take advantage of this
new information. .

In any event, once length and complexity are recognized as unavoid-
able and often appropriate, reductive “slogans and soundbites” also seem
rather less insidious. Indeed, given a technically complex subject, one would
expect initiative proponents to always focus on their broad objectives

issues. See, e.g., Johnson v. Edgar, 680 N.E.2d 1372 (1ll. 1997) (finding criminal statute in
violation of Single Subject Rule). Forty-two state constitutions include some version of the
Single Subject Rule. ESKRIDGE ET AL., supra note 145, at 330.

39 See infra Appendix C (indicating that defendants lost twenty-eight of fifty-one
published decisions). Nor is the risk confined to pro-defendant initiatives. In their analysis
of case law interpreting California’s infamous three-strikes initiative, for instance, Profes-
sor Franklin Zimring and his colleagues argue that the anti-defendant initiative backers lost
on the single most important three-strikes issue that arose in the courts, namely, whether
judges could disregard a defendant’s prior strikes “in the interests of justice.” ZIMRING ET
AL., supra note 3, at 131-33.

340 Schacter, supra note 8, at 155.
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rather than the specifics of their proposal. It is hard to see what would be
gained by advertising technical details to an electorate with a limited at-
tention span and little relevant education or experience. This reality may be
a good reason to curtail direct democracy in legally complex fields—as
Schacter herself suggests may be appropriate.®' As long as the law per-
mits the voters to legislate in areas like criminal justice, though, it seems
neither entirely fair nor accurate to characterize slogans and soundbites
as an “abuse” of the initiative process.

This is not, of course, to excuse affirmatively misleading advertising,
but fraudulent advertising is not really Schacter’s target. Consider her
own example of an initiative that should be interpreted narrowly: Cali-
fornia’s Proposition 115, which expanded criminal liability and reduced
defendants’ procedural rights.*** Schacter characterizes the advertising in
support of the initiative as follows:

Commercials supporting Proposition 115 spotlighted Richard Ra-
mirez, the convicted “Night Stalker” murderer. Ramirez’s image
repeatedly appeared in commercials decrying the asserted “loop-
holes” and “delay” in the state’s criminal justice system. Broad,
visceral appeals like those deployed in these-political adver-
tisements forcefully distract the electorate from the arcane, al-
beit potent, details of laws such as Proposition 115,34

While distasteful, the advertising does not seem fraudulent; the law, in
fact, delivered the easier convictions and harsher penalties it promised.
Even had the backers avoided their racially inflammatory use of Richard
Ramirez, it seems quite improbable that the advertising would have in-
formed voters of the “arcane details” that trouble Schacter, or that the
voters would have paid heed to such matters. “Distraction” hardly seems
the right label when the voters would not have paid attention anyway.

In short, upon closer inspection, the justification for the Narrowing
Rule seems to melt away. The “pathologies” that Schacter wants to dis-
courage—Ilength, complexity, ambiguity, and reductive advertising—seem
inescapable, and perhaps not even so pathological. While Schacter says
that her target is “abuse” of the initiative process, it is far from clear what

3 See id. at 163 (“[Clonsideration might be given to discontinuing the initiative in
selected areas where the risks of confusion, manipulation, or exploitation are likely to be
most severe . ... The study suggests that these risks are particularly acute, for example,
where voters are asked to enact detailed rules of legal procedure governing the process that
adjudicates criminal guilt.”). Schacter’s views on this point have been echoed by other
scholars. See, e.g., Michael Vitiello, Somewhat Frantic: A Brief Response to Crime, Pun-
ishment, and Romero, 40 Duq. L. REv. 615, 626 (2002) (“I am convinced . . . that we
would we would make better use of public funds by insulating punishment decisions from
the political arena.”).

342 Schacter, supra note 8, at 158.

33 Id. (citations omitted).
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“abuse” really means in this context, let alone how judges could reliably
identify it after the fact.** Schacter’s own “danger signals” seem rather
less than helpful in this regard.

The Narrowing Rule might be more compelling if substantive, rather
than procedural, objectives were emphasized: specifically, the Rule might
be limited to initiatives that target socially marginalized groups.’* This
clarification would perhaps provide a clearer standard for determining when
to apply the rule, as well as a more coherent justification based on egali-
tarian principles. While more coherent, this justification would also
likely be more politically charged and controversial—and hence less
likely to win converts among judges—than Schacter’s value-neutral em-
phasis on simplicity and clarity in drafting.

Even if one agrees with the egalitarian political agenda, however, the
refocused Narrowing Rule still has limited appeal. For example, existing
canons of statutory construction might be used to accomplish similar re-
sults. In the criminal justice context, the Rule of Lenity already mandates
a pro-defendant interpretation of ambiguous statutes. While lenity has
somewhat different purposes than the Narrowing Rule, it is hard to see
how the two rules have much functional difference. Outside the criminal
justice context, marginalized groups may benefit from the Avoidance
Canon: where a discriminatory law raises legitimate equal protection con-
cerns, ambiguities in the law should be interpreted so as to minimize those
concerns.**

More fundamental are the general objections to a rule of narrow
construction that were raised above in the analysis of Frickey’s Continu-
ity Canon.*? If the boundaries between old law and new are to be governed
primarily by the new law’s method of enactment, then courts are likely to
implement the new law in a manner lacking substantive coherence.
Schacter echoes these concerns:

[Clonsistent with [the] focus [of the Narrowing Rule] on the
initiative’s text, it would replicate some of the basic problems
posed by [a] “strong textualist” response. Placing such exclusive
and dispositive weight on the statutory text and its clarity . ..

34 Judge Landau makes a similar point in his critique of Professor Schacter’s proposal.
Landau, supra note 8, at 524-25.

35 Indeed, other commentators have more narrowly focused their initiative reform pro-
posals on protection of such marginalized groups. See, e.g., Elizabeth R. Leong, Note,
Ballot Initiatives & Identifiable Minorities: A Textual Call to Congress, 28 RUTGERS L.J.
677, 707 (1997) (arguing for invalidation under authority of Guarantee Clause of any ini-
tiative that “uniquely burdens a member of an identifiable group traditionally the subject of
arbitrary or invidious discrimination”).

36 These sorts of considerations would seem well-suited for consideration in Schac-
ter’s deliberative regime. This makes the notion of an exception to the Pro-Deliberation
Rule for discriminatory initiatives seem all the less justifiable.

347 See supra Part IV.A.2.
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would mean that policy outcomes would always turn on a source
that is peripheral at best, and incomprehensible at worst, to vot-
ers. 3

This concern explains why the Narrowing Rule is not applied universally,
but rather only in abuse cases. Schacter’s point, however, applies with equal
force to her targeted version of the Narrowing Rule.

In sum, the Narrowing Rule lacks any compelling justification. As
the drug initiative case study demonstrates, Schacter’s concept of “abuse”
of the initiative process seems to encompass distinct procedural and sub-
stantive components. Disaggregated, neither component seems to merit a
special rule of construction. Even taken together, it is not clear what ad-
vantages the Narrowing Rule offers over existing canons of construction,
or whether the benefits of the Rule outweigh the risks that initiatives will
be implemented in a substantively incoherent fashion.

b. The Pro-Deliberative Rule

Vague and open-ended, the Pro-Deliberative Rule seemingly shares
the eclectic spirit advocated by Frickey and actually employed by the
courts. This is both a strength and a weakness. The Rule offers judges
ample room to make decisions that preserve coherence in the law, but the
Rule is so devoid of substantive guidance as to raise rule of law and leg-
islative supremacy concerns. Beyond encouraging the participation of
interested groups, it is entirely unclear how the drug initiative cases ought to
be decided under the Pro-Deliberative Rule. While indeterminacy is not
necessarily a drawback to a proposed legal rule, one cannot tell even
what the terms of the debate would be under the Pro-Deliberative Rule.
Schacter is surely correct in suggesting that interpretation invariably in-
volves choosing among political values, but that does not mean that
judges should interpret laws in as substantively unconstrained a fashion
as legislators enact them. This may nonetheless be the import of the Pro-
Deliberative Rule.

C. Summary

Professors Frickey and Schacter make a strong case for courts to
take public values into account when interpreting initiatives, rather than
relying on a strict textualism or intentionalism.*® Both offer cogent cri-
tiques of direct democracy, particularly highlighting deficiencies in the
deliberative process. Nevertheless, both go astray when attempting to

348 Schacter, supra note 8, at 160.
39 See Schacter, supra note 8, at 153; Frickey, supra note 8, at 499-500.
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translate their critiques of direct democracy into special new interpretive
canons for initiatives.

Frickey’s Continuity Rule and Schacter’s Narrowing Rule ultimately
suffer from the same defect: both would permit a law’s method of enact-
ment (for Frickey, the initiative process generally; for Schacter, abuse of
the initiative process) to trump substantive considerations. In the interests
of advancing norms of good deliberation in the law-making process, the
Continuity and Narrowing Rules would encourage judges to disregard
coherence in the law as an interpretive objective. Making bad law is too
high a price to pay in the name of good deliberation.

VI. CONCLUSION: LESSONS FROM THE DRUG INITIATIVE CASE STUDY

The drug initiative jurisprudence continues to evolve, with courts
still encountering new and often unexpected interpretive issues. A close
study of the existing cases, however, reveals several notable patterns and
suggests lessons for both the interpretation of initiatives generally and of
the drug treatment initiatives specifically.

A. Interpreting Initiatives

The drug initiative cases lack methodological rigor but generally
follow a consistent pattern. In most cases, the courts take into account
multiple considerations when interpreting a particular initiative provision.
The courts generally attempt to construct a coherent account of the pur-
poses of the initiative and how these purposes may be reconciled with the
purposes behind other relevant statutory regimes. Sometimes these accounts
are quite persuasive; other times (for instance, Fernando C.), much less so.

More specifically, the cases are generally explicable on the basis of
the rules laid out earlier: interpretations that significantly undermine the
initiative’s effectiveness should be rejected; important prior legislative
policies should be preserved if they were not plainly taken into account
in the initiative; and interpretations should be consistent with the initia-
tive’s policy choices as indicated in its text and structure. These rules
represent a flexible, pragmatic approach to interpretation perhaps best
characterized as purposive.

Adopting new interpretive rules is an unsatisfactory strategy for
fixing the problems of the initiative process. The courts have certainly
not been swayed: to date, neither Frickey nor Schacter’s proposals have
been adopted in a published opinion by any state court.’® More direct
solutions—such as restricting the subject matter of initiatives or adopting
the “indirect initiative”*'—may be more effective and have fewer per-

350 This is based on a computer search of state cases decided as of March 29, 2003.
31 Collins & Oesterle, supra note 39, at 107. Indirect initiatives provide the legislature
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verse consequences. If asked to do too much, the statutory interpretation
process may end up not doing anything particularly well.

B. The Drug Treatment Initiatives

The drug treatment initiatives have been controversial, and rightly
s0. They rest upon dubious assumptions about the nature of drug crime,
the efficacy of drug treatment, and the proper role of the court system in
overseeing treatment.’” Opponents suggest that the initiative campaigns
in Arizona and California did not represent meaningful deliberation be-
cause of the disparity in financial resources available to the two sides in
the debate. This may be so, but meaningful public deliberation was
equally unlikely in the conventional lawmaking process, given the inertia
and tough-on-crime biases of the legislature.’s3

Whatever the merits of the drug policy debate and whatever the most
appropriate forum to decide the merits, mandatory drug treatment is now
the law in Arizona and California and may become the law in several
other states. This suggests at least two important reasons to study the
drug treatment jurisprudence. First, the cases provide a context for evalu-
ating the initiatives’ success; the holdings suggest that the courts have
done a balanced job in their interpretations. The courts have resisted op-
portunities to sabotage the initiatives by reading the eligibility language
too narrowly or the disqualification language too expansively. At the
same time, however, they have not used the initiatives as an opportunity
to open the prison doors for defendants who plausibly qualify.’* In short,
it is unlikely that the success or failure of the initiatives could plausibly
be attributed to a distinct judicial agenda that is at odds with the spirit of
the initiatives themselves.

Second, identifying the key normative principles animating the cur-
rent body of drug initiative cases will help the decisional law to develop
in a coherent fashion. The cases thus far have focused predominantly on
eligibility decisions. By and large, the courts seem to be making princi-
pled distinctions based on the potential for violence and recidivism asso-
ciated with different categories of defendants. These decisions are de-
signed to provide community-based treatment to those defendants who
are least likely to cause significant harm while remaining in the commu-
nity. This objective seems a promising foundation for the emerging
“common law” of mandatory drug treatment that is resolving ambiguities
and filling gaps in the initiatives.

with an opportunity to deliberate on proposed initiatives.

32 See supra Part I.B.

333 O’ Hear, supra note 12, at 340.

4 Indeed, defense and prosecution have each won about half of the published cases:
twenty-eight wins for the prosecution to twenty-three for the defense. See infra Appendix
C.
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APPENDIX A: EXCERPTS FROM ARIZONA’S PROPOSITION 2003

§ 13-901.01. PROBATION FOR PERSONS CONVICTED OF
PERSONAL POSSESSION AND USE OF CONTROLLED
SUBSTANCES; TREATMENT; PREVENTION; EDUCATION

(A) Notwithstanding any law to the contrary, any person who is
convicted of the personal possession or use of a controlled sub-
stance as defined in § 36-2501 is eligible for probation. The court
shall suspend the imposition or execution of sentence and place
such person on probation.

(B) Any person who has been convicted of or indicted for a vio-
lent crime as defined in § 13-604.04 is not eligible for probation
as provided for in this section but instead shall be sentenced
pursuant to the other provisions of chapter 34 of this title.

(C) Personal possession or use of a controlled substance pursu-
ant to this section shall not include possession for sale, produc-
tion, manufacturing or transportation for sale of any controlled
substance.

(D) If a person is convicted of personal possession or use of a
controlled substance as defined in § 36-2501, as a condition of
probation, the court shall require participation in an appropriate
drug treatment or education program administered by a qualified
agency or organization that provides such programs to persons
who abuse controlled substances. Each person enrolled in a drug
treatment or education program shall be required to pay for par-
ticipation in the program to the extent of the person’s financial
ability.

(E) A person who has been placed on probation under the pro-
visions of this section and who is determined by the court to be
in violation of probation shall have new conditions of probation
established by the court. The court shall select the additional
conditions it deems necessary, including intensified drug treat-
ment, community service, intensive probation, home arrest, or
any other such sanctions short of incarceration.

(F) If a person is convicted a second time of personal posses-
sion or use of a controlled substance as defined in § 36-2501, the
court may include additional conditions of probation it deems
necessary, including intensified drug treatment, community

35 AR1Z. REV. STAT. § 13-901.01 (2002).
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service, intensive probation, home arrest or any other action within
the jurisdiction of the court.

(G) A person who has been convicted three times of personal
possession or use of a controlled substance as defined in § 36-
2501 is not eligible for probation under the provisions of this
section but instead shall be sentenced pursuant to the other pro-
visions of chapter 34 of this title.
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APPENDIX B: EXCERPTS FROM CALIFORNIA’S PROPOSITION 3635

1210. Definitions.

As used in Penal Code sections 1210.1 and 3063.1, and Division
10.8 of the Health and Safety Code:

(a) The term “non-violent drug possession offense” means the
unlawful possession, use, or transportation for personal use of
any controlled substance identified in Health and Safety Code
sections 11054, 11055, 11056, 11057 or 11058, or the offense
of being under the influence of a controlled substance in viola-
tion of Health and Safety Code section 11550. The term “non-
violent drug possession offense” shall not include possession for
sale, production, or manufacturing of any controlled substance.

(d) The term “misdemeanor not related to the use of drugs”
means a misdemeanor that does not involve (1) the simple pos-
session or use of drugs or drug paraphernalia, being present where
drugs are used, or failure to register as a drug offender or (2) any
activity similar to those listed in (d)(1) above.

1210.1 Possession Of Controlled Substances; Probation; Excep-
tions.

(a) Notwithstanding any other provision of law, and except as pro-
vided in subdivision (b), any person convicted of a non-violent
drug possession offense shall receive probation.

As a condition of probation the court shall require participation
in and completion of an appropriate drug treatment program. The
court may also impose as a condition of probation participation
in vocational training, family counseling, literacy training and/or
community service. A court may not impose incarceration as an
additional condition of probation. Aside from the limitations
imposed in this subdivision, the trial court is not otherwise lim-
ited in the type of probation conditions it may impose.

In addition to any fine assessed under other provisions of law,
the trial judge may require any person convicted of a non-violent
drug possession offense who is reasonably able to do so to con-
tribute to the cost of their [sic] own placement in a drug treat-
ment program.

3% CaL. PENAL CODE § 1210 (West Supp. 2003).
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(b) Subdivision (a) shall not apply to:

(1) Any defendant who has previously been convicted of one or
more serious or violent felonies in violation of Penal Code sec-
tions 667.5(c) or 1192.7, unless the non-violent drug possession
offense occurred after a period of 5 years in which the defen-
dant remained free of both prison custody and the commission
of an offense which results in (a) a felony conviction other than
a non-violent drug possession offense or (b) a misdemeanor
conviction involving physical injury or the threat of physical
injury to another person.

(2) Any defendant who, in addition to one or more non-violent
drug possession offenses, has been convicted in the same pro-
ceeding of a misdemeanor not related to the use of drugs or any
felony.

(3) Any defendant who:

(A) While using a firearm, unlawfully possesses any amount of
(1) a substance containing either cocaine base, cocaine, heroin,
methamphetamine, or (2) a liquid, non-liquid, plant substance,
or hand-rolled cigarette, containing phencyclidine.

(B) While using a firearm, is unlawfully under the influence of
cocaine base, cocaine, heroin, methamphetamine or phencycli-
dine.

(4) Any defendant who refuses drug treatment as a condition of
probation.

(5) Any defendant who (a) has two separate convictions for
non-violent drug possession offenses (b) has participated in two
separate courses of drug treatment pursuant to subdivision (a)
and (c) is found by the court, by clear and convincing evidence,
to be unamenable to any and all forms of available drug treat-
ment. Notwithstanding any other provision of law, the trial court
shall sentence such defendants to 30 days in jail.
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APPENDIX C: PUBLISHED STATE COURT DECISIONS INTERPRETING
ProrosiTIONS 200 AND 3637

Arizona Cases (Proposition 200)

Baker v. Superior Court, 947 P.2d 910 (Ariz. Ct. App. 1997) (holding that
defendant who committed otherwise eligible drug offense before effec-
tive date of initiative did not qualify for mandatory treatment in lieu of
incarceration).

Bolton v. Superior Court, 945 P.2d 1332 (Ariz. Ct. App. 1997) (holding
that court may refuse to accept plea bargain calling for application of Propo-
sition 200 where defendant has otherwise disqualifying prior convic-
tions).

Calik v. Kongable, 990 P.2d 1055 (Ariz. 1999) (holding that court may not
order incarceration in jail as condition of probation for eligible defendant).

In re Fernando C., 986 P.2d 901 (Ariz. Ct. App. 1999) (holding that de-
fendant in juvenile proceeding does not qualify).

Foster v. Irwin, 995 P.2d 272 (Ariz. 2000) (holding that defendant with
one prior conviction for non-violent, non-drug felony does qualify).

Goddard v. Superior Court, 956 P.2d 529 (Ariz. Ct. App. 1998) (holding
that defendant with two prior convictions for drug sales does not qual-
ify).

Gray v. Irwin, 987 P.2d 759 (Ariz. Ct. App. 1999) (holding that defendant
with one prior conviction for non-violent, non-drug felony does qualify).

Montero v. Foreman, 64 P.3d 206 (Ariz. Ct. App. 2003) (holding that disor-
derly conduct involving “weapon or dangerous instrument” is disquali-
fying violent prior offense).

State v. Benak, 18 P.3d 127 (Ariz. Ct. App. 2001) (holding that state is
required to provide pretrial notice of intent to introduce evidence of prior
violent crime in order to preclude application of Proposition 200).

357 This list encompasses published decisions available on the Westlaw computer data-
base as of March 28, 2003. Excluded are cases that bear on the administration of a drug
treatment initiatives but that do not turn on interpretation of the initiative’s text or intent.
See, e.g., Cherry v. Araneta, 57 P.3d 391, 394 (Ariz. Ct. App. 2002) (rejecting constitu-
tional right to jury trial on whether defendant’s prior conviction disqualifies defendant
from Proposition 200); People v. Barasa, 126 Cal. Rptr. 2d 628, 634-35 (Ct. App. 2002)
(holding, based on state evidence law, that defendant has burden of proof on qualification
for Proposition 36).
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State v. Christian, 47 P.3d 666 (Ariz. Ct. App. 2002) (holding that defen-
dant may be subject to enhancement under recidivism statute based on prior
conviction that would have been eligible for mandatory treatment).

State v. Estrada, 34 P.3d 356 (Ariz. 2001) (holding that defendant con-
victed of possession of drug paraphernalia does qualify).

State v. Estrada, 4 P.3d 438 (Ariz. Ct. App. 2000) (holding that defendant
with one prior sale conviction does qualify).

State v. Guillory, 18 P.3d 1261 (Ariz. Ct. App. 2001) (holding that defen-
dant with two prior convictions for possession and conspiracy to possess
does not qualify).

State v. Hensley, 31 P.3d 848 (Ariz. Ct. App. 2001) (holding that court
may not revoke probation imposed under Proposition 200).

State v. Holm, 985 P.2d 527 (Ariz. Ct. App. 1998) (holding that defen-
dant convicted of possession of drug paraphernalia does not qualify).

State v. Hylton, 44 P.3d 1005 (Ariz. Ct. App. 2002) (holding that court
may not lessen probation requirements after Proposition 200 defendant
violates initial conditions).

State v. Jones, 995 P.2d 742 (Ariz. Ct. App. 1999) (holding that court
may not order incarceration of defendant who violated probation under
Proposition 200).

State v. Ossana, 18 P.3d 1258 (Ariz. Ct. App. 2001) (holding that defen-
dant with two prior convictions for attempted possession does qualify).

State v. Pereyra, 18 P.3d 146 (Ariz. Ct. App. 2001) (holding that defen-
dant convicted of possession of drugs in school zone does qualify).

State v. Roman, 30 P.3d 661 (Ariz. Ct. App. 2001) (holding that defen-
dant convicted of possessing contraband drugs in prison does not qual-

ify).

State v. Smith, 12 P.3d 243 (Ariz. Ct. App. 2000) (holding that defendant
convicted of drug sale does not qualify).

State v. Thomas, 996 P.2d 113 (Ariz. Ct. App. 1999) (holding that court
may not incarcerate defendant for violating probation under Proposition
200).

State v. Thues, 54 P.3d 368 (Ariz. App. Ct. 2002) (holding that defendant
may be subject to enhancement under recidivism statute based on prior
drug paraphernalia conviction that would have been eligible for manda-
tory treatment).

State v. Tousignant, 43 P.3d 218 (Ariz. Ct. App. 2002) (holding that de-
fendant sentenced under Proposition 200 may not reject probation).
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Stubblefield v. Trombino, 4 P.3d 437 (Ariz. Ct. App. 2000) (holding that
defendant convicted of attempted possession does qualify). .

Wozniak v. Galati, 30 P.3d 131 (Ariz. App. Ct. 2001) (holding that defen-
dant convicted of driving under the influence of drugs does not qualify).

California Cases (Proposition 36)

In re DeLong, 113 Cal. Rptr. 2d 385 (Ct. App. 2001) (holding that defen-
dant does qualify when guilt established but sentence not yet entered on
initiative’s effective date).

In re Mehdizadeh, 130 Cal. Rptr. 2d 98, 107 (Ct. App. 2003) (holding that
probation may not be revoked for first violation of drug-related condition
of probation absent showing that defendant was danger to others).

In re Scoggins, 114 Cal. Rptr. 2d 508 (Ct. App. 2001) (holding that defen-
dant does qualify when guilt established but sentence not yet entered on
initiative’s effective date).

In re Taylor, 130 Cal. Rptr. 2d 554 (Ct. App. 2003) (holding that incar-
ceration may not be imposed as a result of probationer’s failure to report
to probation officer for drug test).

In re Varnell, 115 Cal. Rptr. 2d 464 (Ct. App. 2002) (holding that sen-
tencing court has discretion to strike state’s allegation of prior offense
that would otherwise disqualify defendant).

People v. Ayele, 126 Cal. Rptr. 2d 262, 266 (Cal. Ct. App. 2002) (holding
that defendant convicted of resisting arrest does not qualify).

People v. Campbell, 131 Cal. Rptr. 2d 221 (Ct. App. 2003) (holding that
probationer convicted of driving under the influence of drugs does not
qualify).

People v. Canty, 123 Cal. Rptr. 2d 532 (Ct. App. 2002) (holding that de-
fendant convicted of driving under the influence of drugs does not qual-

ify).

People v. Davis, 129 Cal. Rptr. 2d 48 (Ct. App. 2003) (holding that pro-
bation may not be revoked for first violation of drug-related condition of
probation absent showing that defendant was danger to others).

People v. Floyd, 116 Cal. Rptr. 2d 256 (Ct. App. 2002) (holding that de-
fendant does not qualify when sentence was entered prior to initiative’s ef-
fective date).

People v. Fryman, 119 Cal. Rptr. 2d 557 (Ct. App. 2002) (holding that
defendant does not qualify under terms of initiative when guilt established
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prior to initiative’s effective date, but that Equal Protection Clause re-
quires that defendant be treated as if he qualified).

People v. Garcia, 120 Cal. Rptr. 2d 725 (Ct. App. 2002) (holding that defen-
dant convicted of theft of drugs for personal use does qualify).

People v. Garcia, 127 Cal. Rptr. 2d 410 (Ct. App. 2002) (holding that defen-
dant convicted of driving under the influence of drugs does not qualify).

People v. Goldberg, 130 Cal. Rptr. 2d 192 (Ct. App. 2003) (holding that
probationer convicted of driving under the influence of drugs does not
qualify).

People v. Legault, 115 Cal. Rptr. 2d 352 (Ct. App. 2002) (holding that de-
fendant does not qualify when sentence was entered prior to initiative’s
effective date).

People v. Mendozo, 131 Cal. Rptr. 2d 375 (Ct. App. 2003) (holding that
defendant does not qualify when defendant pled guilty before effective
date but was not sentenced until after effective date).

People v. Murillo, 126 Cal. Rptr. 2d 358 (Ct. App. 2002) (holding that
defendant does qualify notwithstanding probation failures when trial
court fails to find that defendant poses a danger to others).

People v. Superior Court ex rel. Henkel, 119 Cal. Rptr. 2d 465 (Ct. App.
2002) (holding that defendant with conviction in immediate five years
prior to current conviction does not qualify).

People v. Superior Court ex rel. Jefferson, 118 Cal. Rptr. 2d 529 (Ct.
App. 2002) (holding that defendant with conviction in immediate five years
prior to current conviction does not qualify).

People v. Superior Court ex rel. Martinez, 128 Cal. Rptr. 2d 372 (Ct. App.
2002) (holding that defendant with conviction in immediate five years
prior to current conviction does not qualify).

People v. Superior Court ex rel. Turner, 119 Cal. Rptr. 2d 170 (Ct. App.
2002) (holding that defendant with conviction in immediate five years prior
to current conviction does not qualify).

People v. Walters, 127 Cal. Rptr. 2d 267 (Ct. App. 2002) (holding that de-
fendant convicted of driving under the influence of drugs does not qualify).

People v. Westbrook, 122 Cal. Rptr. 2d 514 (Ct. App. 2002) (holding that
defendant with prior juvenile delinquency adjudication for robbery does
qualify).

People v. Williams, 131 Cal. Rptr. 2d 546, 551 (Ct. App. 2003) (holding
that Proposition 36 applies to probation violation committed before ef-
fective date but not judicially determined until after effective date; hold-
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ing that probationer may nonetheless be disqualified based on other vio-
lations occurring before effective date).

Trumble v. Superior Court, 127 Cal. Rptr. 2d 297, (Ct. App. 2002) (holding
that defendant convicted of driving under the influence of drugs does not
qualify).






ARTICLE

DEVILISH DETAILS: EXPLORING FEATURES
OF CHARTER SCHOOL STATUTES THAT BLUR
THE PUBLIC/PRIVATE DISTINCTION

JULIE F. MEAD®

Since charter schools first appeared in 1991, state legislatures have used
them to spur education reform. With charter schools’ rapid growth, to almost
2700 charter schools serving 684,000 students, a variety of legal issues have
emerged. This Article examines several of these issues and describes the ap-
proaches used by different state legislatures and courts to resolve them. The
issues implicated in these charter school laws often concern seminal features
that have traditionally marked a distinction between private and public edu-
cation. Part I examines issues affecting the establishment of charter schools,
including the sponsorship of charter schools; the conversion of private schools
to charter schools; the provisions for home schools and cyber schools; the in-
volvement of for-profit charter school management companies; and the
finality of decisions made by charter-granting authorities. Part 1l explores
questions related to charter schools’ operations, focusing on tuition; the ap-
plication of health and safety standards; and the standards guiding revoca-
tion, charter renewal or non-renewal decisions, and contract enforcement.

Charter schools' emerged on the public education scene in 1991 when
Minnesota enacted the first charter school law.? Since that time, charter
schools have quickly surfaced as a tool employed by state legislatures to
spur education reform. Now, only a decade later, thirty-nine states,’ the

* Assistant Professor, Department of Educational Administration, University of Wis-
consin-Madison. Ph.D., University of Wisconsin-Madison, 1994; M.S., University of Illi-
nois at Champaign, 1986; B.S., Illinois State University, 1979. I owe a debt of gratitude to
my graduate assistants, Judith Risch and Christopher L. Miller, for their research assis-
tance on this project. I would also like to thank Preston C. Green, at the University of Mas-
sachusetts at Amherst, for his reaction to earlier drafts of this work.

! The term “charter schools” refers to schools created by contract, the parties to which
vary by state.

2 MINN. STAT. ANN. § 124D.10 (West 2002). v

3 ALAaSKA STAT. § 14.03.250 (Michie 2002); ARriz. REV. STAT. ANN. § 15-181 (West
2002); ArRk. CODE ANN. § 6-23-101 (Michie 2002); CaL. Epuc. CopE § 47600 (West 2002);
CoLo. REV. STAT. ANN. § 22-30.5-102 (West 2002); CONN. GEN. STAT. ANN. § 10-66bb
(West 2003); DEL. CODE ANN. tit. 14, § 501 (2002); FLA. STAT. ANN. § 228.056 (West 2002);
Ga. CoDE. ANN. § 20-2-2061 (2002); HAw. REV. STAT. ANN. § 302A-1182 (Michie 2002);
Ipano CoDE § 33-5202 (Michie 2002); 105 ILL. CoMP. STAT. ANN. 5/27A-5 (West 2002);
IND. CODE ANN. § 20-5.5-2-1 (West 2002); lowa COoDE ANN. § 256F (West Supp. 2003);
KAN. StaT. ANN. § 72-1903 (2001); LA. REV. STAT. ANN. § 17:3972 (West 2002); MAss.
GEN. Laws ch. 71, § 89 (West 2003); MicH. CoMmp. LAws ANN. § 380.501 (West 2002);
MINN. STAT. ANN. § 124D.10 (West 2002); Miss. CODE ANN. § 37-28-1 (2002); Mo. ANN.
STAT. § 160.400 (West 2002); NEv. REV. STAT. § 386.550 (Michie 2002); N.H. REvV. STAT.
ANN. § 194-B:1-a (2002); N.J. STAT. ANN. § 18A:36A-2 (West 2002); N.M. STAT. ANN.
§ 22-8B-3 (Michie 2002); N.Y. Epuc. Law § 2850 (McKinney 2003); N.C. GEN. STAT.
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District of Columbia,* and Puerto Rico® have all broadened their definition
of public education to include charter schools. The Center for Education
Reform reports that as of January 2003, there are almost 2700 charter
schools serving a total of 684,000 students.®

It has often been said that charter schools trade public accountability for
autonomy.” Charter schools share two common characteristics: (1) a charter
contract that establishes their authority to exist and binds them to account-
ability standards; (2) some form of relief from the state statutory and regu-
latory requirements imposed on traditional public schools.® Nevertheless,
the precise contours defining a charter school depend on the particulars
adopted by a state legislature. The resultant variations from state to state
affect both how schools are created and how they operate.
Supporters of the charter school movement often suggest that as public
schools, charter schools bring accountability within a context of freedom:
school personnel’s freedom to innovate and parents’ freedom to choose.’
As one form of parental school choice, charter schools are also designed
to create competition within the larger system of public schools. This com-
petition, choice proponents argue, will encourage traditional public schools
to be more responsive to parents in order to retain students and, therefore,
will provide an impetus to school improvement.'® On the other hand, some
critics view the movement with concern, considering it one step on what
they consider the slippery slope to the privatization of public education."
In addition, some worry that charter schools as a form of school choice
will damage the democratic principles on which public education is

§ 115C-238.29A (2002); OHio REvV. CODE ANN. § 3314.01 (West 2002); OKLA. STAT.
ANN. tit. 70, § 3-130 (West 2002); Or. REvV. STAT. § 338 (2001); Pa. STAT. ANN. tit. 24,
§ 17-1741-A (West 2002); R.I. GEN. Laws § 16-77-2 (2002); S.C. CopE ANN. § 59-40 (Law.
Co-op. 2002); TENN. CODE ANN. § 49-13 (2002); Tex. Epuc. CopE ANN. § 12 (Vernon
2001); UtaH CODE ANN. § 53A-12-501 (2002); VA. CoDE. ANN. § 22.1-212.11 (Michie
2002); Wis. STAT. ANN. § 118.40 (West 2002); Wyo. STAT. ANN. § 21-3-301 (Michie 2002).

4D.C. CopE ANN. § 38-1702.01 (2002).

518 P.R. Laws ANN. § 1902 (2002).

6 Center for Education Reform, Charter School Highlights and Statistics, at http://
www.edreform.com/pubs/chglance.htm (last visited Mar. 5, 2003).

7 See, e.g., JOE NATHAN, CHARTER SCHOOLS: CREATING HOPE AND OPPORTUNITY FOR
AMERICAN EDUCATION | (1996); BRYAN C. HAsseL, THE CHARTER SCHOOL CHALLENGE!:
AVOIDING THE PITFALLS, FULFILLING THE PROMISE 1 (1999); Stacy SmiTH, THE DEMO-
CRATIC POTENTIAL OF CHARTER ScHooLs 30 (2001).

8 OFF. oF Epuc. REs. AND IMPROVEMENT, U.S. DEP’T. OF EDpUC., THE STATE OF CHARTER
ScHooLs 2000 —FouRTH-YEAR REPORT 1| (2000), available at http://www.ed.gov/pubs/
charterdthyear/es.html.

9 See, e.g., NATHAN, supra note 7, at xv—xvi; CHESTER E. FINN, JR. ET AL., CHARTER
ScHoOLS IN AcTION: RENEWING PuBLIC EpucaTioN 14-15 (2000).

19 See, e.g., JOHN E. CHUBB & TERRY M. MOE, PoLITICS, MARKETS, AND AMERICA’S
ScHooLs 32-35 (1990). For a seminal argument on choice and competition, see generally id.

' See, e.g., Bruce Fuller, Introduction: Growing Charter Schools, Decentering the State,
in INSIDE CHARTER SCHOOLS: THE PARADOX OF RADICAL DECENTRALIZATION 1, 4-5
(Bruce Fuller ed., 2000); SMITH, supra note 7 at 1.
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based'? and may even allow parents effectively to self-segregate.’* Despite
the rapid expansion of charter schools and the forceful arguments con-
cerning them, there has been little research that demonstrates the veracity
of the central claims of the concept, namely, that freedom from regulation,
coupled with parental choice and contractual accountability for student
results will produce better educational environments.'

Each state that has adopted charter school legislation has made a dif-
ferent series of choices that either mark a dramatic shift away from the
status quo of traditional public schools or a modest change in the ways
public schools are usually established and operated. These choices prompt
important concerns over whether charter schools safeguard or threaten the
characteristics the public has come to expect from its public schools.
This Article will address the different approaches states have taken to
charter schools, ranging from schools that resemble more traditional
public schools, to schools that more closely resemble private institutions.

Public schools are typically defined as “school[s] maintained by public
funds for the free education of the children of a community.”' In con-
trast, private schools are “school[s] maintained under private or corporate
management.”'® As these definitions suggest, “public” in this context has
come to mean two major things: a marker of the source of funding and
the involvement of some form of government in the school’s operation.
Since the early days of public education, traditional public schools have
been established and operated by publicly elected school boards.'” There-
fore, political processes—including electing representatives and peti-
tioning those representatives with ideas and concerns—have mediated the
relationship between schools and the public they serve. Designed at least
in some measure to experiment with this conventional way of establish-
ing and operating schools, charter schools provide a window into how
states are redefining what is meant by “public education.”

'2MICHAEL ENGLE, THE STRUGGLE FOR CONTROL OF PUBLIC EDUCATION: MARKET
IDEOLOGY vs. DEMOCRATIC VALUES 68-89 (2000).

3 BrIAN P. GiLL, P. MicHAEL TiMPANE, KAREN E. Ross, & DoMINIC J. BREWER,
RHETORIC VERSUS REALITY 139-43 (2001); EDWARD B. Fiske & HELEN F. LADD, WHEN
ScHooLs COMPETE: A CAUTIONARY TALE 197-202 (2000).

!4 Others have made the same observation. See, e.g., SEYMOUR B. SARASON, CHARTER
ScHooLs: ANOTHER FLAWED EDUCATIONAL REFORM? 112 (1998).

15 FUNK & WAGNALLS NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
1126 (1997).

16 1d.

17 For a discussion of the development of school boards as a governance structure in
the mid-1800s, see DaviD B. Tyack, THE ONE BEST SYSTEM: A HISTORY OF AMERICAN
UrBAN EpucaTiON 33-39 (1974).
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As such, charter schools have been variously described as “quasi-
public,”'® “other non-public,”"® and “hybrid public schools.”® Nonetheless,
however one views charter schools, it is beyond argument that their spe-
cial characteristics redefine public education. It is also beyond argument
that state legislatures and charter school authorizers and operators have
used these new types of public school to push the boundaries of what has
traditionally marked schools as public institutions.?!

As a way of examining the legislative policy decisions on charter
schools, this Article describes the statutory variations of states’ charter
school laws as they relate to issues of school establishment and operation.?
The exploration examines the ways in which charter schools differ from
traditional public schools, particularly focusing on what the statutory varia-
tions imply about the choices being made for public education by legis-
latures under the banner of “charter schools.” These special statutory char-
acteristics have already sparked litigation in several jurisdictions and
may do so in others. In addition, the issues implicated in charter school
laws often concern seminal features that have traditionally marked a dis-
tinction between private and public education. Part I examines issues af-
fecting the establishment of charter schools, specifically the sponsorship
of charter schools; the conversion of private schools to charter schools;
the provisions for home schools and cyber schools; the involvement of
for-profit charter school management companies; and the finality of deci-
sions made by charter-granting authorities. Part II explores questions re-
lated to charter schools’ operations, focusing on tuition; the application
of health and safety standards; and the standards guiding revocation,
charter renewal or non-renewal decisions, and contract enforcement.

18 Sandra Vergari, Introduction, in THE CHARTER SCHOOL LANDSCAPE 1, 2 (Sandra
Vergari ed., 2002).

19 Letter from Office of Milwaukee City Attorney to John Kalwitz, President of Mil-
waukee Common Council (June 25, 1998) (on file with author) (construing Wisconsin’s
charter school statute and concluding that the state’s charter schools were not public
schools). This interpretation was soundly rejected by the Wisconsin Department of Public
Instruction. Julie F. Mead, Wisconsin: Chartering Authority as Reform, in THE CHARTER
ScHoOL LANDSCAPE 122, 147-49, (Sandra Vergari ed., 2002). For a discussion of the con-
troversy, see id.

2 THOMAS L. GooD & JENNIFER S. BRADEN, THE GREAT SCHOOL DEBATE: CHOICE,
VOUCHERS, AND CHARTERS 120 (2000).

2 SMITH, supra note 7, at 1-3.

22 Far more issues of statutory variation exist than will be reviewed here. For treatment
of other variations (including personnel policy, student enrollment, special education de-
livery) and the attendant legal controversies, see PRESTON C. GREEN & JULIE F. MEAD,
CHARTER SCHOOLS AND THE LAW: CHARTERING NEW LEGAL RELATIONSHIPS (forthcoming
2003).
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I. ISSUES AFFECTING THE ESTABLISHMENT OF CHARTER SCHOOLS
A. Institutions/Entities That May Grant Charters

While elected boards of education usually determine when to open
traditional public schools, states have authorized a variety of institutions
and entities to sponsor charter schools. Some states have allowed for
broad sponsorship by giving charter-granting authority to several entities.
Other states have instituted far more restrictive charter school programs
by more strictly limiting the entities with authorization authority. Ac-
cordingly, the specifics of how a charter school may be established differ
from state to state. Table 1 (see Appendix) summarizes the variety of or-
ganizations and officials that enjoy charter-granting authority.

As Table 1 indicates, the majority of states only grant chartering
authority to the state educational agency and either local school districts
independently or local districts in combination with other districts. Col-
leges and universities also have this authority in eight states. The most
unusual chartering authority variations occur in Minnesota, Wisconsin,
and Indiana. Minnesota has granted authority to charitable organizations.?
Wisconsin and Indiana have used chartering authority to address urban
education reform concerns by granting chartering authority—Ilimited to
the city boundaries—to the Common Council of the City of Milwaukee?
and the Mayor of Indianapolis,” respectively. Minnesota stands out as the
state that has given charter-granting authority to the most entities.?

B. Options for Conversion to Charter School Status

Charter schools can be developed in one of three ways. A charter
school may be a new educational program not in existence before being
granted its charter.?? Second, a charter school may be created when a tra-
ditional public school is converted to charter school status.?® Third, a pri-
vate school or program may be converted to a public charter school.? All
three types of charter schools currently operate in the United States. De-

2 MINN. STAT. § 124D.10(3) (2002).

2 Wis. STAT. § 118.40(2r) (2002). The Common Council of the City of Milwaukee is
the elected governing board for the city charged with making policy. MiLWAUKEE CiTY
CHARTER, ch. 4, available at http://www.ci.mil.wi.us/citygov/council/tableofcontents.htm
(last visited, Mar. 20, 2003).

%5 IND. CoDE § 20-5.5-1-15 (2002).

26 MINN. STAT. § 124D.10(3) (2002).

¥ See infra notes 30-48 and accompanying text. See e.g., N.Y. Epuc. Law § 2851
(McKinney 2003).

8 See infra notes 30-48 and accompanying text. See e.g., Miss. CODE ANN. § 37-28-5
(2002).

 See infra notes 30—48 and accompanying text. See e.g., ARIZ. REV. STAT. ANN. § 15-
183(C) (West 2002).
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pending on the wording of the authorizing statute, any given charter school
state may allow one, two, or all three types of charter schools.

Of all the ways that charter schools are created, the conversion of
an existing public school to charter school status may be the least con-
troversial: conversions of traditional public schools or public school
programs are allowed in all charter school states.>® In fact, one state, Missis-
sippi, limits charter schools to this category, expressly prohibiting the
development of “new” charter schools and the conversion of private schools
to public charter schools.?! All other charter school states allow the creation
of new schools as charter schools,* although Iowa only allows the creation
of “a new school within an existing public school.”*

30 ALASKA STAT. § 14.03.250 (Michie 2002); ARr1z. REV. STAT. ANN. § 15-181 (West
2002); ArRk. CODE ANN. § 6-23-101 (Michie 2002); CaL. Epuc. Cope § 47600 (West
2002); CoLo. REvV. STAT. ANN. § 22-30.5-102 (West 2002); CoNN. GEN. STAT. ANN. § 10-
66bb (West 2003); DEL. CopeE ANN. tit. 14, § 501 (2002); FLA. STAT. ANN. § 228.056
(West 2002); GA. CopE. ANN. § 20-2-2061 (2002); Haw. REv. STAT. ANN. § 302A-1182
(Michie 2002); IpaHo CobE § 33-5202 (Michie 2002); 105 ILL. CoMp. STAT. ANN. 5/27A-
5 (West 2002); IND. CODE ANN. § 20-5.5-2-1 (West 2002); lowa CoDE ANN. § 256F (West
Supp. 2003); KAN. STAT. ANN. § 72-1903 (2001); La. REV. STAT. ANN. § 17:3972 (West
2002); Mass. GEN. Laws ch. 71, § 89 (West 2003); MicH. CoMp. Laws ANN. § 380.501
(West 2002); MINN. STAT. ANN. § 124D.10 (West 2002); Miss. CoDE ANN. § 37-28-1
(2002); Mo. ANN. STAT. § 160.400 (West 2002); NEv. REv. STAT. § 386.550 (Michie
2002); N.H. REV. STAT. ANN. § 194-B:1-a (2002); N.J. STAT. ANN. § 18A:36A-2 (West
2002); N.M. StaT. ANN. § 22-8B-3 (Michie 2002); N.Y. Epuc. Law § 2850 (McKinney
2003); N.C. GEN. STAT. § 115C-238.29A (2002); OHio REV. CODE ANN. § 3314.01 (West
2002); OKLA. STAT. ANN. tit. 70, § 3-130 (West 2002); Or. REv. STAT. § 338 (2001); Pa.
STAT. ANN. tit. 24, § 17-1741-A (West 2002); R.I. GEN. Laws § 16-77-2 (2002); S.C.
CoDE ANN. § 59-40 (Law. Co-op. 2002); TENN. CoDE ANN. § 49-13 (2002); Tex. Epuc.
CobE ANN. § 12 (Vernon 2001); Utan Cobe ANN. § 53A-1a-501 (2002); Va. CODE. ANN.
§ 22.1-212.11 (Michie 2002); Wis. STAT. ANN. § 118.40 (West 2002); WyO. STAT. ANN.
§ 21-3-301 (Michie 2002).

31 Miss. Cope ANN. § 37-28-5 (2002).

2 ALASKA STAT. § 14.03.250 (Michie 2002); ARiz. REv. STAT. ANN. § 15-181 (West
2002); ArRk. CODE ANN. § 6-23-101 (Michie 2002); CaL. Epuc. Cope § 47600 (West
2002); Coro. REv. STAT. ANN. § 22-30.5-102 (West 2002); CONN. GEN. STAT. ANN. § 10-
66bb (West 2003); DEL. CoDE ANN., tit. 14, § 501 (2002); FLA. STAT. ANN. § 228.056
(West 2002); GA. CoDE. ANN. § 20-2-2061 (2002); HAaw. REv. STAT. ANN. § 302A-1182
(Michie 2002); IpaHO CoDE § 33-5202 (Michie 2002); 105 ILL. CoMP. STAT. ANN. 5/27A-
5 (West 2002); IND. CoDE ANN. § 20-5.5-2-1 (West 2002); Iowa CODE ANN. § 256F (West
Supp. 2003); KAN. STAT. ANN. § 72-1903 (2001); LAa. REV. STAT. ANN. § 17:3972 (West
2002); Mass. GEN..Laws ch. 71, § 89 (West 2003); MicH. Comp. Laws ANN. § 380.501
(West 2002); MINN. STAT. ANN. § 124D.10 (West 2002); Miss. Cope ANN. § 37-28-1
(2002); Mo. ANN. STAT. § 160.400 (West 2002); Nev. REv. StTaT. § 386.550 (Michie
2002); N.H. REV. STAT. ANN. § 194-B:1-a (2002); N.J. STAT. ANN. § 18A:36A-2 (West
2002); N.M. STAT. ANN. § 22-8B-3 (Michie 2002); N.Y. Epuc. Law § 2850 (McKinney
2003); N.C. GEN. StaT. § 115C-238.29A (2002); OHIio REv. CODE ANN. § 3314.01 (West
2002); OKLA. STAT. ANN. tit. 70, § 3-130 (West 2002); Or. REvV. STAT. § 338 (2001); Pa.
STAT. ANN. tit. 24, § 17-1741-A (West 2002); R.I. GEN. Laws § 16-77-2 (2002); S.C.
CoDE ANN. § 59-40 (Law. Co-op. 2002); TENN. CODE ANN. § 49-13 (2002); Tex. Ebuc.
CoDE ANN. § 12 (Vernon 2001); UTAH CODE ANN. § 53A-1a-501 (2002); Va. CODE. ANN.
§ 22.1-212.11 (Michie 2002); Wis. STAT. ANN. § 118.40 (West 2002); Wyo. STAT. ANN.
§ 21-3-301 (Michie 2002).

3 Jowa CODE ANN. § 256F.2(4A) (West Supp. 2003).
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Even the conversion of public schools, however, may not completely
escape controversy. One interesting case is International High School: A
Charter School at LaGuardia Community College v. Mills, which in-
volved two public alternative high schools in New York.* Both had been
designated “twenty-first century schools” and therefore enjoyed some
waivers from New York education statutes, including an exemption from
participation in the state’s Regents examinations.”® After converting to
charter school status, the schools requested an extension of this waiver,
which the state denied.” The schools filed a judicial appeal and the court
determined that New York’s charter school statute clearly contemplated
that charter school students would sit for the examinations and that, upon
conversion to charter school status, the schools effectively surrendered
the variances they had previously received.”® This case can serve as a
caution to those considering conversion to make certain that they under-
stand not only what they can gain from charter school status, but also
what they might lose from the conversion.

Another New York case challenged the development of a new charter
school and illustrates the political interests that may become involved in
the grant of a school’s charter. In Board of Education of Roosevelt Union
Free School District v. Board of Trustees of the State University of New
York, a school district and a group of district parents and students chal-
lenged the grant of a charter to a proposed school that was to be devel-
oped within the district’s boundaries.* The plaintiffs complained that the
Board of Trustees, as the charter-granting authority, failed to follow
proper procedures for granting the charter.”® The court agreed, ruling that
New York’s charter school law required, as a prerequisite to granting any
charter, that a charter-granting authority make explicit findings that a
proposed charter school would improve student learning and achievement
in the geographic area to be served.*' In addition to the unambiguous re-
minder that procedures established in charter school statutes must be
carefully observed, this case also highlights the tension that may arise

4715 N.Y.S.2d 490 (App. Div. 2000).

¥ “Twenty-first century schools,” a category of schools separate and distinct from
charter schools, are defined by state statute as “schools which are implementing approved
... five-year plan{s] to enable all students to achieve levels of educational achievement
that are competitive with high international standards through implementation of innova-
tive instructional strategies and restructuring of school management and programs.” N.Y.
Epuc. Law § 309-a(1) (McKinney 2003).

% Mills, 715 N.Y.S.2d at 491.

1d. at 492.

3% 1d. at 493. The court found no basis for overturning the state’s decision as arbitrary
or capricious. Id. at 493-94.

¥ Bd. of Educ. of Roosevelt Union Free Sch. Dist. v. Bd. of Tr. of the State Univ. of
New York, 731 N.Y.S.2d 524, 527 (App. Div. 2001).

“®Id. at 525-26.

41]d. at 526. Since the Board of Trustees had failed to make such findings, the court
remanded to the Board of Trustees for further consideration. Id. at 528.
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when charter school authorizers other than school districts exercise their
authority. Here, the local school district forcefully opposed the actions of
the university authorizer in creating a new public school option in the
same locality.*

The conversion of private schools into public charter schools pro-
duces far more variation from state to state. As depicted in Table 2 (see
Appendix), only nine states and the District of Columbia currently allow
these conversions, while twenty-seven states expressly prohibit it. Of the
states that allow private school conversion, Wisconsin®* and Utah* re-
strict conversion to non-sectarian private schools.*> Wisconsin also re-
quires school districts considering private school conversions first to hold
a hearing to “consider the level of employee and parental support for the
establishment of the charter school and the fiscal impact of the estab-
lishment of the charter school on the school district.”%

It is often difficult to discern when a structural change to a private
school truly becomes a conversion to a new public status and all that it
entails. Drawing this line may also raise legal issues. For example, most
states require that charter schools admit students on a random basis if
applicants outnumber available seats.”” Accordingly, the Michigan De-
partment of Education reportedly scrutinizes conversion charters to en-
sure that former students receive no preference in the enrollment process.
Its regulations state that, “if over 75% of students had previously at-
tended [the] non-public school this would be taken as evidence that good-
faith advertising was not done and [the] charter school would have to
defend its advertising efforts to receive state aid.”*® Similarly, states that
prohibit conversion from private to charter school may define conversion
with recognition that a new charter school may wish to inhabit premises
formerly occupied by a private school. Determining whether a school has
converted or whether a new school has occupied an old building may be

2 ]d. at 525-26.

43 Wis. STAT. § 118.40(2) (2002).

4 UtaH CoDE ANN. § 53A-1a-504(3) (2002).

4 There are constitutional issues related to the conversion of sectarian private schools
to public school status. For example, may states restrict religious entities from seeking
charters consistently with the First Amendment’s Establishment and Free Speech clauses.
U.S. ConsT. amend. I. One question is whether schools housed in religious buildings cre-
ate an impressible symbolic link between church and state in the minds of students. A
discussion of these issues is beyond the scope of this Article. For further discussion, see
generally, Preston Green, Charter Schools and Religious Institutions: A Match Made in
Heaven? 158 WesT’s Epuc. L. Rep. 1, 1-18 (2001).

4 Wis. STAT. § 118.40(2m)(am) (2001).

47 See, e.g., PA. STAT. ANN, tit. 24, § 17-1723-A(a) (West 2002). Random selection is
also a requirement under federal law in order for charter schools to be eligible for federal
monies offered through the federal charter schools program. 20 U.S.C.A. § 722li (West
2002).

“8 WAYNE JENNINGS ET AL., A COMPARISON OF CHARTER SCHOOL LEGISLATION: THIRTY-
THREE STATES AND THE DISTRICT OF COLUMBIA INCORPORATING LEGISLATIVE CHANGES
THROUGH OCTOBER, 1998, 37 (1998).
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confusing. For example, New York’s statute expressly prohibits the con-
version of existing private schools to public school status.* It considers
factors such as shared location and whether “the charter school would have
the same or substantially the same board of trustees and/or officers as an
existing private school” to help discern whether a charter school applica-
tion is, in fact, a petition to convert.>

As these two examples illustrate, even when a statute contains clear
provisions prohibiting the conversion of private schools, there remain diffi-
culties and ambiguities in determining whether a proposed charter school
is a “new” school or a “conversion” school. In such a statutory context,
whenever a private school closes and a charter school opens in the same
physical space, the charter school should be prepared to demonstrate its
independence from the previous entity or risk denial of its application. It
may also be necessary to show that all area students, not just those previ-
ously enrolled, had genuine and equal access to the charter school program.

C. Location Requirements for Schools: Home Schools and Cyber Schools

The use of charter schools to permit home schooling is another statu-
tory variation that has sparked considerable controversy. Twenty-five
states expressly prohibit the use of charter school laws to provide funding
for the support of home schooling.”' For example, an Oklahoma statute
reads, “[a] charter school shall not be used as a method of generating
revenue for students who are being home schooled and are not being
educated at an organized charter school site.”” Table 3 (see Appendix)
lists the states with similar prohibitions. The remaining states’ statutes
are silent on the issue, allowing the inference that in those states a charter
school could be used to support the education of students who never con-
gregate at a place called “school” but instead remain at home.

Even among states in which statutory language prevents charter
schools from supporting traditional home schooling, charter schools may

“N.Y. Epuc. Law § 2852(3) (McKinney 2003).
%0 Id. The statute lists additional factors:

In determining whether an application involves the conversion of an existing pri-
vate school, the charter entity and the board of regents shall consider such factors
as: (a) whether the charter school would have the same or substantially the same
board of trustees and/or officers as an existing private school; (b) whether a sub-
stantial proportion of employees of the charter school would be drawn from such
existing private school; (c) whether a substantial portion of the assets and prop-
erty of such existing private school would be transferred to the charter school;
(d) whether the charter school would be located at the same site as such existing
private school . . . ”

Id.
31 See infra Table 3.
52 OKLA. STAT. ANN. tit. 70, § 3-136(A)(9) (West 2002).
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serve children who receive instruction through the Internet at home in so-
called “cyber schools.”* In order to justify cyber charter schools, their pro-
ponents have drawn a distinction between “home-schooling” and instruc-
tion that occurs in the home.** While the term “home-schooling” is ap-
parently reserved for parental instruction of children in the home, in-
struction delivered in the home via the computer is described as a school
that links teachers and students by means of the Internet in a sort of vir-
tual educational community, creating a type of school putatively different
from “home schools” such that it may fall under a different statutory
category.®

In Pennsylvania, the question of whether this distinction marks a
substantive rather than a semantic difference has already spawned litiga-
tion.* Pennsylvania’s charter school law contains a provision expressly
stating that it is not to be used to provide funds to home schoolers.”” Nev-
ertheless, Pennsylvania school districts have chartered a total of nine cy-
ber charter schools.”® Four lawsuits have been brought challenging the
existence of these special charter schools or seeking to prevent them from
enrolling students from across the state who were not residents of the
sponsoring school district.®® The legal challengers asserted that these cy-
ber charter schools directly violated the statutory prohibition against
home schooling and a number of other statutory provisions.® In response,
the sponsoring school districts argued that their programs were neither home
schools nor the conversion of home schools to charter status.5! Rather, they
suggested that the programs were best considered non-traditional home-

33 See generally Christian F. Rhodes, Razing the Schoolhouse: Whether Cyber Schools
Can Overcome Statutory Restrictions, 167 WEsT’s Epuc. L. REP. 561 (2002).

3¢ See Defendant’s Proposed Findings of Fact at para. 63, Fairfield Area Sch. Dist. v.
Nat’l Org. for Children, Inc. (Com. Pl. of Adams County, Pa. Dec. 11, 2001) (No. 01-S-1008).

55 Rhodes, supra note 53, at 567.

% Pa, Sch. Bds. Ass’n v. Zogby, 802 A.2d 6 (Pa. Commw. Ct. 2002); Butler Area Sch.
Dist. v. Einstein Acad., No. 2001-50031 (Pa. Com. PL. Sept. 10, 2001); Fairfield Area Sch.
Dist. v. Einstein Acad., No. 01-S-1008 (Pa. Com. Pl. Dec. 11, 2001), rev’d, 804 A.2d 762
(Pa. Commw. Ct. 2002); Dep’t of Educ. v. Einstein Acad. Charter Sch., No. 51 M.D. 2002
(Pa. Commw. Ct. filed Feb. 8, 2002).

57Pa. STAT. ANN. tit. 24, § 17-1717-A(a) (West 2002).

% Pennsylvania Department of Education, Charter Schools Legislation, at http://www.
pde.state.pa.us/charter_schools/cwp/view.asp?a=146&Q=61834&charter_schoolsNav=I5
721&charter_schoolsNav=| (last visited Mar. 3, 2003).

% Zogby, 802 A.2d at 6; Butler, No. 2001-50031; Fairfield, No. 01-S-1008; Einstein,
No. 51 M.D. 2002.

% Zogby, 802 A.2d at 6; Butler, No. 2001-50031; Fairfield, No. 01-5S-1008; Einstein,
No. 51 M.D. 2002; Brief for Petitioners, Einstein Acad. Charter Sch., No. 51 M.D. 2002
(Pa. Commw. Ct. filed Feb. 8, 2002). For example, the Pennsylvania School Boards Asso-
ciation (“PSBA”) asserted that “virtual attendance” did not satisfy compulsory school at-
tendance laws; that cyber schools were the functional equivalent of home schools, which
were impermissible under the charter school statute; and that cyber schools violated school
staff certification requirements. PENNSYLVANIA SCHOOL BOARDS ASSOCIATION, WHITE
PapeER ON CYBER ScHooLS 27 (Oct. 2001) (on file with author).

¢! Brief for the Einstein Academy School, Fairfield, No. 01-S-1008.
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based instruction.®> The Commonwealth Court of Pennsylvania first re-
fused the Pennsylvania School Boards Association’s (“PSBA™) request
for a statewide preliminary injunction on the issue® and interpreted Penn-
sylvania’s charter school law as permitting cyber charters.* The court
rejected PSBA’s arguments that the charter statute required schools to
have specific premises, finding no explicit language to prohibit cyber
charters and referencing instead various passages in the state charter
school law that indicated legislative intent to use charter schools as a
means to provide innovative environments for both students and teach-
ers.® The court also determined “cyber education” satisfied compulsory
attendance requirements.® Thus, the court determined that cyber charter
schools were consistent with statutory requirements.®’

The Pennsylvania Legislature settled the argument® in June 2002 with
the enactment of House Bill 4.% The new provisions revised the state
charter school statute by vesting the Pennsylvania Department of Educa-
tion (“PDE”) with exclusive authority to grant and oversee charters for cyber
charter schools.” The provisions create additional requirements applica-
ble only to cyber charter schools, requiring them to provide the state with
details about their operation;” to maintain administrative offices and rec-
ords physically within the state;’? to provide students with all necessary
equipment;” and to disclose relevant information about their school, their
staff, and their operations to parents.” In addition, upon the expiration of
their current contracts, existing cyber charter schools must seek charter
renewal directly from the PDE; school districts are precluded from re-
newing those charters.” Finally, existing cyber charter schools must submit

2 1d.

% Pa. Sch. Bds. Ass’n v. Zogby, No. 213 M.D. 2001 (Memorandum Opinion 2001),
vacated by 802 A.2d 6 (Pa. Commw. Ct. 2002).

®]d. at 11-12.

6 Id.

% Id. at 12.

& 1d.

% Prior to the Zogby decision, two Pennsylvania trial courts had previously ruled that
cyber charter schools violated the Pennsylvania charter school statute and had entered
injunctions prohibiting the Einstein Academy Charter School (the school enrolling sixty-
four percent of Pennsylvania cyber charter students) from enrolling students from districts
in two counties. Butler Area Sch. Dist. v. Einstein Acad., No. 2001-50031 (Pa. Com. Pl. Sept.
10, 2001); Fairfield Area Sch, Dist. v. Einstein Acad., No. 01-S-1008 (Pa. Com. Pl. Dec.
11, 2001), rev’d, 804 A.2d 762 (Pa. Commw. Ct. 2002). In addition, the Pennsylvania De-
partment of Education filed a petition for declaratory judgment determining its responsi-
bilities regarding one cyber charter school. Brief for Petitioners, Dep’t of Educ. v. Einstein
Acad. Charter Sch., Case No. 51 M.D. 2002 (Pa. Commw. filed Feb. 8, 2002).

% H.R. 4, 186th Gen. Assem., Reg. Sess. (Pa. 2002).

™ PA. STAT. ANN. tit. 24, § 17-1741-A (West 2002).

" See id. § 17-1747-A.

2 See id. § 17-1743-A(h).

3 See id. § 17-1743-A(e).

" See id. § 17-1743-A(d).

5 See id. § 17-1750-A(d), (e).
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documents to the PDE to enable it to determine whether the schools are
in compliance with statutory requirements.” As of August 14, 2002, three
of the nine existing cyber charters were determined to be out of compliance
with the statute.”” The PDE has the authority to revoke the charters of cyber
charter schools that fail to come into compliance.”™

Cyber charters have also generated controversy in two other states.
In California, as in Pennsylvania, the state legislature instituted provi-
sions to regulate cyber charter schools.” Nothing in California’s charter
statute explicitly or implicitly precludes the use of home-based instruc-
tion as a method of education delivery. Although no litigation has chal-
lenged this status quo, statutory provisions enacted in 2001 require that
charter schools providing less than eighty percent of student instruction
at a physical school site fulfill further requirements in order to be eligible
for state funding.** Moreover, non-classroom-based schools must com-
plete a funding audit form to demonstrate that at least fifty percent of the
funds they receive are spent on student instruction.®' If that funding level
is not met, the California State Board of Education is authorized to im-
pose funding reductions of up to ten percent during the first year of non-
compliance,® with increasing penalties in subsequent years.® Finally, a
charter school providing non-classroom-based instruction is also prohib-
ited from receiving any funding unless an audit form is properly filed
with the state.®

In Wisconsin, as in California, nothing in the state charter school stat-
ute expressly precludes state funding for a charter school that serves
home-schooled children and their families or delivers instruction via the
Internet, yet a cyber charter school has drawn legal attack, nonetheless.
The Wisconsin Education Association Council (“WEAC”)® recently filed
suit against the Appleton School District challenging the operation of its
cyber charter school, Wisconsin Connections Academy, as a violation of
state law.¥® WEAC asserts that the state legislature did not intend the

7 See id. § 17-1750-A(a).

"7 The three schools are Commonwealth Cyber Charter School, Einstein Academy Charter
School, and Pennsylvania Learners Online Regional Charter School. Pennsylvania Depart-
ment of Education, Determination of Compliance to Subsection (c) of Charter School Law
8/14/02, available at http://www.pde.state.pa.us/charter_schools/cwp/view.asp?a=146&Q=
61834&charter_schoolsNav=I572I&charter_schoolsNav =i (last visited Mar. 3, 2003).

" Pa. STAT. ANN. tit. 24, § 17-1741-A(a)(3) (West 2002).

" CaL. Epuc. CoDE §§ 47605, 47612.5, 47614.5, 47616.7, 47634.2 (West Supp. 2003).

80 1d.

81 CaL. Epuc. CobpE § 47634.2 (West Supp. 2003).

82 1d. § 47634.2(2).

8 1d. § 47634.2(3),(4).

8 1d. § 47612.5(a)(2).

8 WEAC is the Wisconsin affiliate of the National Education Association and repre-
sents the interests of the majority of public school teachers in Wisconsin. See Wisconsin
Education Association Council, About WEAC, at www.weac.org (last visited Mar. 20,
2003).

8 Johnson v. Wis. Dep’t. of Pub. Instruction, No. 2002CV002943, (Dane County Cir.
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charter school statute to allow virtual education or to allow the statewide
open enrollment program®’ to be used to allow students to attend school in
non-traditional virtual settings.®®

In addition, public debate about cyber charter schools in Wisconsin
has raised further objections beyond those emphasized by the challengers
to Wisconsin Connections Academy. In particular, some critics have raised
concerns about district funding for charter schools since students from other
districts may enroll in them through Wisconsin’s statewide open enrollment
program.® Due to this program, state school aid follows each child from
her own residential district to the district operating the cyber charter.
Wisconsin’s system of charter school funding creates the possibility that
a district sponsoring a charter student would receive funds through open
enrollment without passing the full funding along with the student to the
charter school.” Thus, the open enrollment funds could be channeled to
the school districts sponsoring the virtual charter schools, enriching their
coffers while draining the students’ home districts financially.*

A second area of concern has been articulated by groups that repre-
sent home-schoolers: the question of whether the acceptance of cyber char-
ter schools will subject home-schooling to regulatory control. One such
group, the Wisconsin Parents’ Association (“WPA”), fears that “with money
comes strings.”* According to one WPA member, “Home-schoolers have
opted out of government schools for one reason or another. Now here’s
something that will bring the government right into people’s homes.”
Statutory provisions requiring charter schools to satisfy all health and safety
regulations applicable to traditional public schools and subjecting charter
school students to periodic state academic examinations are of predomi-
nant concern to this group.®® The WPA succeeded in finding a sponsoring
state Assemblyman to propose a bill amending the open enroliment pro-

Ct., Wis,, filed Sept. 19, 2002).

8 Wis. STAT. ANN. § 118.51 (West 1999 & Supp. 2002).

8 Notice of Pls” Compl.,, Johnson v. Wis. Dep’t. of Pub. Instruction, No.
2002CV002943, (Dane County Cir. Ct., Wis., filed Sept. 19, 2002). The petitioner’s com-
plaint sought to prevent the charter school from providing online schooling to nonresident
students and sought a judicial declaration that Wisconsin statutes do not permit virtual
charter schools. Id. at 3.

8 Wis. STAT. ANN. § 118.51 (West 1999 & Supp. 2002).

P Id.

9 Id. § 118.40(3). In Wisconsin, charter school funding is a function of the negotiated
charter contract, which means that for school district charter authorizers, funding must be
determined in the charter contract negotiated with the charter school; it is not based on a
statutory per capita fee or formula as it is for the non-district chartering authorities in Mil-
waukee. Id. § 118.40(2r)(e).

% See, e.g., Lee Sensenbrenner, Online School Has 500+ Applicants, CAPITAL TIMES,
Feb. 28, 2002, at 1B, available at http://www.madison.com/archives/read.php?ref=tct:
2002:02:28:40954:COMMUNITIES; Marc Eisen, The Next Big Thing, Publicly Funded
Cyber-Schools Could Serve Home-Schoolers, IsTHMUS, Mar. 15, 2002, at 6.

% Eisen, supra note 92.

% Id.

% Id.
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gram to preclude the participation of any “pupil [in] a school or program
in which the pupil will receive less than 50% of his or her instruction
from a licensed teacher who is present in the same room as the pupil,”*
which would effectively prevent students from enrolling for a complete
education in cyber charters under the open enrollment program.

As these three states’ situations demonstrate, cyber charter schools
may raise unique legal issues that require examination of the intersection
of a state’s charter school law with its laws governing compulsory edu-
cation, home schooling, statewide open enrollment, and school funding
in order to determine the legality of cyber charter schools in a given
state. In addition, the manner in which states resolve these questions has
the potential to radically alter traditional conceptions of public schools as
places where communities send their children for collective instruction
and social interaction. The experiences of these three states also suggest
that policy-makers will be called upon to weigh the relative merits of
cyberspace approaches to instructional delivery.

D. Possibilities for For-Profit Organizations to Operate Charter Schools

The question of whether for-profit management companies may ob-
tain charters has also invited controversy. Most states require charter schools
to operate as non-profit entities.” Five states (Arizona,”® Colorado,” New
York,!® Virginia,'®' and Wisconsin'®) have enacted statutes that contain no
language requiring charter schools to operate as non-profit entities. Pre-
sumably, then, each of these states permits charter-granting authorities to
grant a charter directly to a for-profit entity. In all other states, schools must
operate as nonprofit organizations, but they may still elect to contract with
a for-profit company for management of the school.' In such a situation,
the relationship between the nonprofit operators of the charter school and
the for-profit contractors may come under scrutiny.

Questions about the relationship between for-profit contractors and
charter schools in this type of partnership motivated four Pennsylvania
lawsuits. In the first two cases, West Chester Area School District v. Col-

% H.R. 893, 2001 Leg., 95th Sess. (Wis. 2001).

97 See e.g., Mass. GEN. Laws ANN. ch. 71, § 89(e) (West 2003); PA. STAT. ANN. tit.
24, § 17-1703-A (West 2002).

% Ariz. REv. STAT. § 15-183 (2002).

9 CoLo. REV. STAT. §§ 22-30.5-101 to -30.5-208 (West 1998 & Supp. 2002).

10 N.Y. Epuc. Law §§ 2850-2857 (McKinney 2001).

100 VA, CODE. ANN. §§ 22.1-212.5-22.1-212.16 (Michie 2000 & Supp. 2002).

102 Wis. STAT. ANN. § 118.40(7)(3) (West 1999 & Supp. 2002). One limitation regard-
ing for-profit charter schools exists in Wisconsin statutes. If the City of Milwaukee grants a
charter to a for-profit entity, the school would become “an instrumentality” of the Milwau-
kee Public Schools (“MPS”), thereby making all charter school employees MPS employ-
ees, subject to the collective bargaining agreements governing employee relationships in
the district. See id.

103 See, e.g., Mo. REV. STAT. § 160.400 (5) (2000).
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legium Charter School'® and Brackbill v. Ron Brown Charter School,'”
the local school districts had denied charter applications due to concerns
about the closeness of the school’s relationship with its contractor. In
both cases, courts examined whether each school’s proposed board of
trustees was sufficiently independent of the for-profit company, Mosaica,
Incorporated, that was contracted to operate both schools.!® Mosaica had
prepared each charter school’s application, raising the question of whether
the schools had been properly “established” by nonprofit companies.'” In
both cases, the court rejected the challengers’ argument and allowed the
grant of charters to the school.'® In its Brackbill holding, the court em-
phasized the independence of the school’s Board of Trustees, which had
full authority to operate the school, from the for-profit company.'®

By contrast, the relationship between a nonprofit charter school op-
erator and its for-profit vendor may trigger a violation of Pennsylvania’s
statutory not-for-profit rule if it appears to lack the requisite independ-
ence.''® For example, in Butler Area School District v. Einstein Academy,
the fact that the nonprofit Einstein Academy Charter School and its for-
profit vendor, Tutorbots, Incorporated, were owned and operated by the
same two individuals raised the question of whether the nonprofit was
simply a front for the operator.''" In fact, the PDE, in its related petition
in a separate case requesting declaratory judgment from the state’s
Commonwealth Court on its role in the oversight of Einstein Academy
noted that “[d]Jocuments provided by Einstein to the PDE do not evidence
any independent fiscal oversight or any other independent entity of Ein-
stein’s operations or of the contract between Einstein or Tutorbots.”''?

Another Pennsylvania case, School District of the City of York v.
Lincoln-Edison Charter School,'" established that determining the rela-
tionship between the nonprofit charter applicant and its for-profit man-
agement company depends on a complete assessment of the final agree-
ment between the parties.'"* In Lincoln-Edison, the school district had
denied an application for the conversion of an existing public school to a
charter school, which was to be operated by a for-profit company, Edison

104760 A.2d 452 (Pa. Commw. Ct. 2000).

105777 A.2d 131 (Pa. Commw. Ct. 2001).

16 W. Chester Area Sch. Dist., 760 A.2d at 468-69; Brackbill, 777 A.2d at 136.

0 W. Chester Area Sch. Dist., 760 A.2d at 469; Brackbill, 777 A.2d at 137.

18 W. Chester Area Sch. Dist., 760 A.2d at 473; Brackbill, 777 A.2d at 139.

19 Brackbill, 777 A.2d at 137.

110 Butler Area Sch. Dist. v. Einstein Acad. No. E.Q. No. 2001-50031 (Pa. Com. Pl
Sept. 10, 2001).

1L d, at paras. 8-9. The court granted the plaintiffs’ motion for an injunction, con-
cluding that plaintiffs had demonstrated “a clear right to relief on the issue of whether
Einstein was validly chartered by [its sponsor].” /d. at para 20.

112 Brief for Pt.’s, Dep’t of Educ. v. Einstein Acad. Charter Sch. at para. 29, No. 51
M.D. 2002 (Pa. Commw. filed Feb. 8, 2002).

113772 A.2d 1045 (Pa. Commw. Ct. 2001).

14 1d. at 1050.



364 Harvard Journal on Legislation [Vol. 40

Schools, Incorporated.''® The charter applicant appealed to the Charter
School Appeal Board (“CAB”),'"® which overturned the denial and or-
dered the school district to grant the charter even though no agreement
had been finalized between the proposed charter school and Edison, In-
corporated.'” On appeal, the Commonwealth Court determined that the
CAB had erred in ordering the school district to grant the charter in the
absence of a finalized management agreement.''®

These cases examining the relationship between non-profit charter
holders and their for-profit vendors suggest that when states require
charters to be held by non-profit entities, disputes may arise concerning
their contracts with for-profit management companies. Resolving these
cases requires a careful examination of the application, bylaws and man-
agement contract; a determination of how and by whom decisions are
made for the school; and an investigation of the relationships between the
for-profit entity and those involved in the school’s governance.

E. Charter Schools and Appealing the Denial of a Charter

Charter school applicants may or may not be able to appeal the de-
nial of a charter school petition. Fourteen states have elected not to create
an appeals process.'” In fact, some statutes may even preclude appeals
altogether. For example, Delaware has determined that “[i]f application is
made to the Department or a local board as an approving authority and
the charter application is not approved, such decision shall be final and
not subject to judicial review.”'* Notwithstanding the absence of proce-
dures for appeals, one might argue that states that have multiple charter-
granting authorities with overlapping jurisdictions actually have a de
facto appeals process, as an applicant denied by one authority could sim-
ply petition another charter-granting authority for approval.'?!

As Table 4 (see Appendix) shows, twenty-seven chartering states have
created some type of appeals process to challenge the denial of a charter
application.'”? Appeals may be directed to a variety of reviewing bodies.
The most common appeals route, allowed in nineteen states, is to the
state board of education. Five other states allow appeals to some other state
agency or official, including two states (Indiana'® and Pennsylvania'**)

15 Id. at 1046. The district pointed to “the questionable relationship between the applicant
and Edison Schools, [Incorporated]” as one of its reasons for denying the charter. /d. at 1047.

116 Id.

17 Id. at 1048. The parties had only submitted a “model” agreement to the CAB. Id. at
1050.

118 Id

19 See infra Table 4.

120 DEL. CODE ANN. tit. 14, § 511(k) (2002).

12l See, e.g., MINN. STAT. ANN. § 124D.10 (West 2002).

122 See infra Table 4.

123 IND. CODE ANN. § 20-5.5-3-11 (West 2002).
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that have created special boards specifically authorized to hear charter
school appeals. Two more unusual processes occur in Michigan, which
allows voters to decide appeals through a ballot initiative process,'* and
Oklahoma, which permits dissatisfied applicants to submit the issue to
mediation or arbitration.'” Finally, eight states have statutory provisions
expressly granting judicial appeal, either directly or after exhaustion of
an administrative review process.'?”’

States that have created administrative appellate procedures some-
times grant the reviewing decision-maker the authority to grant directly a
charter denied by another charter-granting authority,'”® while in other states
the matter is remanded to the initial charter-granting authority with an
order to grant the charter.'? Still other states limit the appellate decision-
maker to issuing recommendations the charter-granting authority must
consider upon a re-hearing of the charter application.®

At least one court has ruled that denials of charter school applica-
tions must include specific findings of fact in order to ensure adequate
judicial review. In Shelby School v. Arizona State Board of Education,"'
the court determined that specific findings were necessary to document
“the precise basis for the Board’s decision”? in order for a reviewing
court to ascertain whether the decision was reasonable.'*® The court also
determined that the state board could consider creditworthiness of appli-
cants and the relationship of the charter school directors to a church,
given the charter school statute’s requirement that schools demonstrate a
plan for financial soundness and operate in a non-sectarian manner.'*

The Supreme Court of South Carolina in Beaufort County Board of
Education v. Lighthouse Charter School'® first determined that the state
Board of Education should not reverse the denial of a charter school ap-
plication by a local school board unless the findings made by the local
school board were “clearly erroneous.”'* Likewise, any reviewing court
should apply the same standard.' In this instance, the court held that a

124 PA. STAT. ANN. tit. 24, § 17-1717-A(f) (West 2002).

125 MicH. Comp. Laws § 380.503(2) (West 2002).

126 OKLA. STAT. ANN. tit. 70, § 3-134(f) (2002).

127 See infra Table 4.

128 Mo. REV. STAT. § 160.405.2(3) (1998).

12 §.C. CODE ANN. § 54-40-90(c) (Law. Co-op. 1996).

130 FLA. STAT. ch. 228.056(4)(b)-(c) (1996).

131962 P.2d 230, 244 (Ariz. Ct. App. 1998).

32]1d. at 237.

133 [d

134 Id. at 243. The court also rejected the school’s contention that it had a constitutional
property interest under the Fourteenth Amendment to the grant of a charter once the state
board determined that its application satisfied all the requisite elements. Id. at 242. A de-
termination that an application is satisfactory is but one step in the process and no pro-
tected property interest exists until a charter is actually issued. /d. at 243,

135516 S.E.2d 655, 661 (S.C. 1999).

136 Id. at 660.

37 1d. at 657.
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school board’s denial of a charter on the grounds that the proposed char-
ter school failed to satisfy health and safety requirements and the racial
composition requirements under state law was supported by the evidence.'**
In another case,' an Ilinois appellate court, which also applied a “clearly
erroneous” standard of review, determined that the reversal of a charter
school application conditioned on the submission of a viable facility plan
was within the school board’s authority.'*

A series of six Pennsylvania cases have established several guiding
principles related to charter school appeals in that state.! West Chester
Area School District v. Collegium Charter School' established the lead-
ing precedent determining that the CAB has the statutory authority to con-
duct a de novo review of any charter school application and can substi-
tute its judgment for that of the denying local school district if the CAB
determines such action to be proper.'® Subsequent cases also establish
that a charter school’s failure to include all requisite elements in its ap-
plication provides sufficient grounds for the denial of a charter.'* These
cases also establish that a charter school must exhaust available adminis-
trative remedies prior to asserting a judicial claim."’

II. ISSUES AFFECTING THE OPERATION OF CHARTER SCHOOLS

After a charter school has been established, a variety of other issues
arise with respect to the operation of the school. These issues include
whether charter schools may charge tuition, what standards of health govern
charter schools, what standards guide charter revocation and renewal de-
cisions, and whether charter schools may sue to enforce a charter contract.

138 Id. at 658.

139 See Bd. of Educ. of Cmty. Consol. Sch. Dist. No. 59 v. Ill. State Bd. of Educ., 740
N.E.2d 428 (111. App. Ct. 2000).

10 1d. at 434-35.

141 See West Chester Area Sch. Dist., 760 A.2d 452 (Pa. Commw. Ct. 2000) (estab-
lishing standards for the propriety of management contracts with for-profit management
companies); Souderton Area Sch. Dist. v. Souderton Charter Sch. Collaborative, 764 A.2d
688, 697-98 (Pa. Commw. Ct. 2000) (holding that the CAB may grant charters on a condi-
tional basis); Shenango Valley Regional Charter Sch. v. Hermitage Sch. Dist. 756 A.2d
1191 (Pa. Commw. Ct. 2000); Sch. Dist. of the City of York v. Lincoln-Edison Charter Sch.,
772 A.2d. 1045 (Pa. Commw. Ct. 2001) (holding that a finalized contract between any charter
school and a for-profit management company is necessary for a decision on any appeal
where questions have been raised about the non-profit status of the charter applicant); Sch.
Dist. of Philadeliphia v. Indep. Charter Sch., 774 A.2d 798 (Pa. Commw. Ct. 2001) (holding
that a seventy-five day limit for school districts to either grant or deny a charter was man-
datory, and the act by an applicant of filing an appeal after the expiration of that period
transfers jurisdiction for the application from the school district to the CAB); Brackbill v.
Ron Brown Charter Sch., 777 A.2d 131 (Pa. Commw. Ct. 2001).

142760 A.2d 452, 460 (Pa. Commw. Ct. 2000).

143 1d. at 461-62.

144 See Shenango Valley Reg’l Charter Sch., 756 A.2d at 1194.

145 See Village Charter Sch. v. Chester Upland Sch. Dist.,, 813 A.2d 20, 24 (Pa.
Commw. Ct. 2001).
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Once again, the legislative policy decisions codified by state statutes indi-
cate how willing states have been to re-conceptualize public education.

A. Charter Schools and Tuition

People may often consider tuition to be one obvious distinction be-
tween public and private schools. All but three states (Alaska,'* Con-
necticut,'” and Georgia'*®) have explicit statutory language prohibiting
charter schools from charging tuition.'*® Three other jurisdictions (the Dis-
trict of Columbia,'® New Jersey,'*' and Tennessee'*?) allow schools to charge
tuition under the same conditions as traditional public schools, such as
when a student who resides outside the school district’s boundaries seeks
to attend the school.

Federal charter school legislation also addresses the issue of tuition.
First enacted as the Charter Schools Expansion Act and now incorporated
as part of the recent reauthorization of the Elementary and Secondary
Education Act, known as the No Child Left Behind Act of 2001, fed-
eral law defines a charter school as one that “does not charge tuition.”"*
Therefore, in order for a charter school to be eligible for planning and im-
plementation grants or participation in the credit enhancement program'”
a charter school must abide by the prohibition on charging tuition.'s

One would think that these prohibitions and the condition prohibit-
ing tuition in order to receive federal funds would prevent the question of
whether charter schools may charge tuition from even arising. Nonethe-
less, the Common Council of Milwaukee has raised this very issue. In its
ordinance' and in its charter school contracts, the City of Milwaukee—
as a charter-granting authority under Wisconsin statutes—declares that
its charter schools may accept students on a tuition basis, except those stu-
dents authorized to attend under the charter statute.'® Wisconsin statutes

146 See ALASKA STAT. § 14.03.250 (Michie 2002).

147 See CONN. GEN. STAT. § 10-66aa—hh (2003).

148 See Ga. CODE ANN §§ 20-2-2064 to -2066 (2002).

149 See, e.g., AR1Z. REV. STAT. § 15-185(AX7) (2002).

150 See D.C. CobE ANN. § 38-1702.07(d) (2002).

15t See N.J. STAT. ANN. § 182:36A-8(b), (d) (West 2002).

152 See TENN. CODE ANN. § 49-13-111(k) (2002).

153 No Child Left Behind Act of 2001, 20 U.S.C. § 6301 (2002).

54 1d. § 7221i.

155 The credit enhancement provision of the No Child Left Behind Act provides federal
funds to be used as collateral to facilitate the ability of charter schools to borrow funds “to
address the cost of acquiring, constructing, and renovating facilities.” 20 U.S.C. § 7223
(2002).

156 Id. § 7221i (2002).

15T MILWAUKEE, Wis. CobE, § 330-7(1) (1999).

8 The City allows schools to charge tuition to students “who are attending [the]
Charter School, but who are not doing so under sec. 118.40(2r) [the charter school stat-
ute].” Contract between the City of Milwaukee and the Downtown Montessori Academy 7
(Aug. 31, 1998) (on file with author) [hereinafter Montessori Contract].
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prohibit charter schools from charging tuition.™ In part, the City’s chal-
lenge derives from the state’s limititation on students eligible for City
charter school attendance to resident Milwaukee students who were pre-
viously: (1) enrolled in Milwaukee Public Schools; (2) enrolled in the
Milwaukee Parental Choice Program (“MPCP”);'®® (3) enrolled in grades
K-3 in Milwaukee private schools not participating in the MPCP; (4) not
enrolled in school; or (5) enrolled in another charter school.’® The provi-
sions in the City’s ordinance and the City charter contracts, however, al-
low schools to accept students who do not fit any of these five categories
on a tuition basis.'®? Thus, the City’s position appears to conflict directly
with the Wisconsin statute’s clear prohibition on students paying tui-
tion.'®> The Wisconsin Department of Instruction (“DPI”), however, has
taken no direct action on this issue.'® The Legislative Audit Bureau rec-
ommended that “the Legislature amend statutes to allow charter schools
established by the City of Milwaukee, [the University of Wisconsin-
Milwaukee], and Milwaukee Area Technical College to charge tuition to
non-charter school students or to enroll students at all grade levels in the
charter school program, even if the students did not participate in the
Milwaukee Parental Choice Program.”'®> The Wisconsin legislature has
not acted on this recommendation as of yet, and there have been no changes
to this portion of the statute.

139 Wis. STAT. § 118.40(4)(b)(1) (2002).

160 The MPCP allows low-income Milwaukee students to use a publicly funded
voucher to attend any participating private school in the city. See Wis. STaT. § 119.23
(1999-2000).

161 See WIS, STAT. § 118.40 (2r)(c) (2002).

162 See MILWAUKEE, Wis. CODE, § 330-7(1) (1999); Montessori Contract, supra note
158. For example, some students may be in grades four through twelve and have neither
participated in the MPCP nor attended MPS. Some students may not reside in Milwaukee,
but still may wish to attend the charter school. Presumably, these provisions were enacted
because the City’s first charter applicants were existing private schools participating in the
MPCP but seeking to convert to charter school status. See MILWAUKEE CHARTER SCH.
REVIEW CoMM., 1998-1999 AnNNUAL REPORT 3 (1999). Therefore, if schools could not
have accepted some students on a tuition basis, they may have faced the difficult choice of
turning away currently enrolled students in order to convert to charter status. Downtown
Montessori, one the City’s first charter schools, had three tuition students for the 2000 to
2001 school year. Telephone Interview with Director, Downtown Montessori Academy
(Aug. 29, 2000). In phone calls, directors of other city charter schools reported no tuition
students currently enrolled. Telephone Interview with Director, Central City Cyberschool
(Aug. 29, 2000); Telephone Interview with Director, Khamit Institute (Aug. 29, 2000);
Telephone Interview with Director, YMCA Global Carer Academy (Aug. 29, 2000).

163 See Wis. STAT. § 118.40(2r)(b) (2002); Wis. LEGISLATIVE AuDIT BUREAU, REP. 98-
15, AN EVALUATION: CHARTER SCHOOL PROGRAM, 57 (1998).

164 This may be the case because the agency lacks the statutory authority to challenge
directly the charter school contracts created by the City or other chartering authorities.
Wis. STaT. § 118.40 (2002). It is unclear what direct action DPI could take against a char-
ter school charging tuition to some of its students under contractual provisions. Presuma-
bly, the agency could investigate a formal complaint. Another avenue might be to withhold
federal grant monies if the school in question were eligible for any. The parties could also
submit the question to a court of law to construe the statute.

165 [d.
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B. Charter Schools and Health and Safety Standards

Charter school statutes uniformly hold charter schools to the same
health and safety standards as traditional public schools.'s® Federal law
also defines a charter school as one that adheres to “all applicable Fed-
eral, State and local health and safety requirements.”'®” Such compliance,
then, is a necessary condition to participation in federal programs pro-
viding support to charter schools.!'¢®

The imposition of health and safety standards may be particularly
complicated for a cyber charter school—there may be no clear “school”
that must meet these standards. The school could be the offices where the
teachers work, or, as the Wisconsin Parents Association fears,'®® the
rooms in the homes where the children learn. In the absence of statutory
definitions, no clear answers to these questions exist. If it were deter-
mined that homes where children learn must comply with the standards, a
wide range of questions would arise as to how a cyber charter school or
its charter-granting authority would ensure that the standards were being
met. For example, one concern is whether parents would have to open
their homes to inspection. Furthermore, if it were determined that the
homes did not meet the standards, it is unclear whether parents or school
authorities would be responsible for making the necessary changes.

Health and safety requirements were an issue in Beaufort County
Board of Education v. Lighthouse Charter School Committee.'™ In that
case, the school district requested additional information from a charter
school applicant regarding how the school’s proposed facility would sat-
isfy the health and safety requirements “applied to public schools oper-
ating in the same school district,”"’" as required by South Carolina’s charter
school law.'"”? The school responded only with assurances that its stan-
dards would be comparable to public schools, but provided no informa-
tion concerning how the requirements would be satisfied.'” The school
district subsequently denied the charter, in part on the grounds that the
school did not satisfy the health and safety requirements of the applica-
tion process.!™ The Supreme Court of South Carolina determined that the
school district’s finding in this regard was based on sufficient evidence

16 See, e.g., ALASKA STAT. § 14.03.255(d) (Michie 2002); Iowa CODE ANN.
§ 256F.4(2)(a) (West Supp. 2003); KAN. STAT. ANN. § 72-1906(d)(4) (Supp. 2001); TENN.
CoDE ANN. § 49-13-105(b)(2) (2002).

18 No Child Left Behind Act of 2001, 20 U.S.C. § 72211 (2002).

168 Id

169 See supra notes 94-95 and accompanying text.

170516 S.E.2d 655 (S.C. 1999).

17U Id. at 658.

172 §.C. CODE ANN. § 59-40-50(B)(1) (Law. Co-op. 2002).

'3 Beaufort County, 516 S.E.2d at 658-59.

174 Id. at 658.
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and was not clearly erroneous.!” Unfortunately, given that acquisition of
facilities may be difficult, especially at the application phase of the charter
process, some applicants may find it difficult to provide more than assur-
ances that health and safety codes will be honored.

C. Standards Guiding Revocation/Renewal Decisions

Revocation is the withdrawal of a school’s charter during its term.!”
Renewal relates to the decision by a charter-granting authority to enter into a
new contract once the term of an existing contract expires.!”” Both revo-
cation and renewal raise legal issues of due process and contract compli-
ance.

All but three jurisdictions (Hawaii, New Mexico, and Puerto Rico)'™®
enumerate the reasons justifying revocation in their charter school stat-
utes. Table 5 (see Appendix) details those standards. The four most common
standards relate to charter contract compliance: compliance with the
charter school law, compliance with other applicable laws, fiscal man-
agement, and student performance standards. In addition to these statu-
tory grounds, charter school contracts may delineate additional standards
for revocation.

The controversy surrounding Einstein Academy Charter School in
Pennsylvania raises an interesting revocation question: what are the re-
sponsibilities of the state educational agency in relation to revocation of
a charter? The PDE posed this question in its February 2002 petition for
a declaratory judgment'” because it believed it had actual knowledge that
the Einstein Academy was not in compliance with the charter school law
and its charter, and the charter-granting authority'® had taken no action
to correct the problems identified. The PDE asked the court to declare
either that the PDE had no choice under state law but to forward payments
to the charter school regardless of the knowledge of the improper opera-
tion or that it had the authority to withhold payments and that the charter-
granting school district “shall comply with its oversight responsibili-
ties.”'8" The Pennsylvania legislature, instead, resolved the issue by en-

175 Id. at 659.

176 See BLACK’S LAW DICTIONARY 1321 (7th ed. 1999).

177 See id. at 1080.

17 Haw. REv. STAT. ANN. § 302A-1186(b) (Michie Supp. 1999); N.M. STAT. ANN.
§ 22-8B-12(D) (Michie 2002); 18 PR. Laws ANN. § 1902 (2002).

17 See Petition for Review in the Nature of an Action for Declaratory Judgment, Pa. Dep’t
of Educ. v. Einstein Acad. Charter Sch. (Pa. Commw. Ct., filed Feb. 8, 2002) (No. 51 M.D.
2002).

18 A 2001 United States Department of Education report indicates that charter school
authorities vary widely with regard to the manner in which they oversee charter schools.
For example, some may exercise oversight responsibilities with frequent contact, while
others adopt a more distant relationship. U.S. DEP'T. oF Epuc., A STUDY OF CHARTER
ScHOOL ACCOUNTABILITY 53-59 (2001).

18! Petition for Review in the Nature of an Action for Declaratory Judgment at 10, Pa.
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acting provisions that now grant the educational agency the authority to
revoke a cyber school’s charter after notice and hearing if a material
component of the student’s education is not being provided.'s? Should a

Dep’t of Educ. v. Einstein Acad. Charter Sch. (Pa. Commw. Ct. filed February 8, 2002) (No.
51 M.D. 2002). The Pennsylvania Department of Education complaint also raised issues of
agency liability. The petition detailed numerous complaints by parents about the school’s
failure to provide promised computers, texts, and services and raised concerns that the
charter-granting authority had taken no action to revoke the school’s charter. See, e.g., id.
at para. 19. It then justified its request for a declaratory judgment by stating, “[f]or these
reasons the Secretary and PDE are concerned that they may be exposed to potential liabil-
ity in the event a court of competent jurisdiction should finally determine that Einstein has
been in violation of the CSL [charter school law], its charter or other laws.” Id. at para. 52.
In its defense, the charter school contended that its trouble meeting its obligations
stemmed from funds being withheld by the state. See Defendant’s Proposed Findings of
Fact, Fairfield Area Sch. Dist. v. Nat’l Org. for Children, Inc., (Ct. Com. Pl. of Adams County,
Pa., Dec. 11, 2001) (Case No. 01-S-1008); Alan Richard, Short of Funds, Cyber School
Awaits Ruling, Epuc. WEEK, Mar. 20, 2002, at 18.

Educational malpractice has not been a recognized cause of action since the decision
in Peter W. v. San Francisco Unified Sch. Dist., 131 Cal. Rptr. 854 (Ct. App. 1976) (holding
that an illiterate high school graduate could not recover for the school’s failure to teach
him to read). The court reasoned that “classroom methodology affords no readily accept-
able standards of care,” an essential element in any finding of liability for negligent action.
See id. at 860. In addition, the court found it difficult to determine the cause of the problem
because a child’s learning is affected by a number of factors both inside and outside the
classroom environment. See id. at 861. Public policy concerns also convinced the court that
such an award would be problematic as judges would be forced to evaluate the daily hap-
penings in schools, damage awards would impose financial burdens on schools that would
implicate their ability to serve other students, and courts would become clogged with a
deluge of similar claims even though an administrative avenue for dispute resolution al-
ready exists in many state educational agencies. Id.

Arguably, however, the special characteristics of charter schools, including their em-
phasis on accountability, might make them more susceptible to educational liability claims
because the rationales used by courts to reject liability in the cases of conventional public
elementary and secondary institutions do not apply to charter schools with the same force.
For a detailed discussion of charter schools and educational liability, see Julie F. Mead &
Preston C. Green 111, Keeping Promises: An Examination of Charter Schools’ Vulnerability
to Claims for Educational Liability, 2001 BYU Epuc. & L.J. 35 (2001). For instance,
charter schools might be vulnerable to causes of action based on contract law because the
charter school/parent relationship is more contractual in nature than the relationship be-
tween conventional schools and parents. See Jennifer T. Wall, The Establishment of Char-
ter Schools: A Guide to Legal Issues for Legislatures, 1998 BYU Ebuc. & L.J. 69, 98-101
(1998). In addition, the charter contract, in combination with state statutes, may define a
“duty” that is difficult to identify in a more traditional context. In the same way that courts
have recognized this contractual obligation in some cases involving private schools, charter
schools may be held to the promises made in order to entice parents to enroll their chil-
dren. Squires v. Sierra Nev. Educ. Found., Inc., 823 P.2d 256 (Nev. 1991); Ross v. Creigh-
ton Univ. 957 F.2d 410 (7th Cir. 1992); Gupta v. New Britain Gen. Hosp., 687 A.2d 111
(Conn. 1996). In addition, charter schools might be susceptible to statutory liability be-
cause charter school legislation makes it perfectly clear that charter schools have a man-
datory duty to meet the goals established in charter statutes or else face revocation or non-
renewal. Courts may conclude that a child who fails to make progress at a charter school
should recover the per-pupil funds her parents “spent” at the charter school or be awarded
compensatory education in the form of tutoring or additional years of schooling to remedy
an educational injury endured at a charter school. In either case, a child would first have to
show that the education received was in some way sub-standard. See Mead & Green, supra
at 54-64.

182 See 24 Pa. CONS. STAT. § 17-1741-A (2002).
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similar issue arise with respect to a classroom-based charter school, how-
ever, the PDE may find the need once again to appeal to a court to com-
pel an authorizer to act.

Some states have explicitly addressed the issue of oversight of author-
izers.'s Towa, for example, vests independent authority in its Board of
Education to revoke a charter in the event that a local authorizer fails to
do so.®* Many states’ charter school statutes, however, contain no provi-
sions for oversight of authorizers or the exercise of their discretion to revoke
or refuse to renew.'® As such, charter school authorizers may enjoy largely
unfettered discretion.

In addition to decisions to revoke charters, charter authorizers must
also determine whether to renew a school’s charter at the end of its term.
Table 6 (see Appendix) lists causes specified in state statutes that justify
the non-renewal of a charter. Not surprisingly, the four main causes—
material violation of the charter contract, failure to meet educational goals,
violations of the charter contract or other laws, and fiscal mismanagement—
replicate those for revocation. The most striking issue about non-renewal
standards, however, is not what is specified, but what is not. A comparison
of Tables 5 and 6 reveals that non-renewal decisions lack the statutory
guidance provided for revocation. In fact, twenty states have not
established statutory provisions specifying reasons for which a charter
school may be denied a subsequent contract.'®® One state, Louisiana, which
also does not specify grounds for denying renewal, does condition renewal
on the charter school demonstrating student improvement in academic
performance based on standardized test scores.'’¥’ In other states, a charter
renewal is treated in a manner similar to the initial awarding of the charter.'®®
The charter school seeking renewal must often satisfy the same application
requirements previously met.’*® Renewal requirements may also be in-
cluded in the charter contract. For example, Indiana requires that con-
tracts specify grounds for renewal.' On the other end of the spectrum,
some jurisdictions, such as the District of Columbia and Nevada, create a
statutory presumption of renewal.'””! In this situation, renewal decisions
are more analogous to revocation, since the burden shifts to the author-
izer to show why a school should not be renewed.'*?

Charter schools in states that do not specify grounds for non-
renewal would be prudent to follow Indiana’s lead and negotiate those

183 See, e.g., lowa CODE § 256F.8(4) (West Supp. 2003).

18 See id.

185 See, e.g., TENN. CODE ANN. § 49-13-122 (2002).

18 See infra Table 6.

187 See LA. REV. STAT. ANN. § 3992(A)(2) (West 2003).

18 See, e.g., MicH. ComP. Laws § 380 (West 2003).

1% See, e.g., id.

19 See IND. CoDE § 20-5.5-4-1(7)(B) (West 2002).

191 See D.C. CoDE ANN. § 38-1802.12(c) (2002); NEV. REV. STAT. 386.530(2) (2001).
192 See D.C. CoDE ANN. § 38-1802.12(c) (2002); NEV. REV. STAT. 386.530(2) (2001).
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standards as a provision of the initial charter contract. Since charters are
term contracts by definition, the relationship between the parties ends at
the expiration of the term. Therefore, without any statutory or contractual
language to define renewal standards, the charter-granting authority en-
joys unencumbered discretion in determining whether to grant or deny
renewal of a charter. In states that also allow only limited appeals of the
discretionary decisions of charter-granting authorities, a charter school
may be left little or no recourse outside the political arena.

One Florida case examined the issue of charter renewal.””® On the rec-
ommendation of the school district, the St. Lucie County School Board
determined not to renew the charter of the Orange Avenue Charter School.'*
After the school successfully appealed that decision to the State Board of
Education,'” the matter was remanded to the school district for reconsid-
eration in accordance with Florida law.' For such situations, Florida
statutes provided:

[T]he district board may fail to act in accordance with the rec-
ommendation of the state board only for good cause. Good
cause for failing to act in accordance with the state board’s rec-
ommendation arises only if the school board determines by
competent substantial evidence that approving the state board’s
recommendation would be contrary to law or contrary to the
best interest of the pupils or the community.'®’

Ultimately, the school district board determined that, because students failed
to make adequate progress on student performance measures, continuing
the charter school’s contract would be contrary to the best interests of the
pupils.’®® The court held that substantial evidence supported the board’s
decision and affirmed.'”®

D. Charter Schools’ Ability to Enforce Charter Contracts

Revocation and non-renewal decisions are the ultimate penalty a char-
ter-granting authority may impose on a charter school that does not com-
ply with its contract. It is unclear, however, what recourse the charter
school has when it complies with the contract, but the charter-granting

193 Orange Ave. Charter Sch. v. St. Lucie County Sch. Bd., 763 So. 2d 531 (Fla. Dist.
Ct. App. 2000).

1% Id. at 532.

195 Id

196 Id

197 FLA. STAT. ANN. § 228.056(4)(c) (West 1998) (repealed 2003).

198 Orange Ave. Charter Sch., 763 So.2d at 534-35.

199 Id. at 532-34. The court also noted that, when such hearings produce conflicting
evidence, as occurred in this case, the board has the discretion to determine which testi-
mony it will accept. Id. at 534.
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authority does not. A Colorado court recently offered one answer to this
question.?® The charter school complained that its sponsor, a local school
district, had withheld funds and interfered with budgeting, hiring, and
contracting.”' The school, after the Board of Education declined to inter-
vene, filed suit in state court to compel enforcement of the contract.?”
The Supreme Court of Colorado distinguished between the provisions of
the contract that were “service provisions” and those concerning the “gov-
erning policy provisions.”? The court held that charter schools could sue
to enforce the service provisions or those provisions of the contract “entered
into in order to carry out the educational program described in the char-
ter.”” On the other hand, any “dispute between [a charter school] and
[its sponsoring school district] arising out of [the] implementation of the
statutorily required portions of the charter contract” must be submitted to
the state’s Board of Education for resolution.?®

The result of this case demonstrates that the relationship between a
charter school and its operator may have different elements. As in this
case, the charter-granting authority may be part authorizing agent and
part vendor for particular services. When such mixed relationships occur,
charter school operators would be prudent to consider what options were
available to them and what limitations might be imposed on them by
state law should their “vendor” default on promised goods and services.

CONCLUSION

State charter school laws raise a number of interesting legal and
policy issues that span the life of a charter school, from establishment, to
operation, to revocation. It is also clear that each policy decision made by
state legislatures marks the schools as more or less similar to traditional
public schools.® As the foregoing description and analysis detail, state
policy decisions regarding certain issues on charter schools may push the
boundaries of what characterizes public schools. Figure 1 contains a se-
ries of continuums that illustrate some of those issues.

20 Acad. of Charter Sch. v. Adams County Sch. Dist. No. 12, 32 P.3d 456 (Colo. 2001).

DU 1d. at 458.

22 Id. The trial court dismissed the complaint after determining that charter schools
lacked the authority to enforce their contracts. Id. An appeals court affirmed, reasoning
that “the fact that charter schools are subordinate to their school districts prevents them
from bringing suit.” Id.

3 [d. at 459-62.

4 Id. at 459. A service provision of a charter contract may involve the agreement of
the sponsor school district to provide some educational service (for example, special edu-
cation evaluation) or other service (for example, custodial) for the charter school.

205 [d.

2% See infra Figure 1.
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FIGURE 1: CONTINUUMS OF PUBLIC/PRIVATE NATURE OF
CHARTER SCHOOLS
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Each continuum depicted in Figure 1 demonstrates a potential policy
decision regarding how charter schools will become established and how
they will operate. Arizona, Minnesota, and Texas, for example, have cre-
ated systems with significant departures from traditional public schools
since they allow a variety of charter school authorizers and all three types
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of charter schools. In essence, they have more liberally embraced the free
market principles advocated by school choice proponents.” States such
as Mississippi and Oklahoma have crafted charter school laws that reflect
more cautious approaches to the charter school movement since they limit
authorizers to public school districts and the types of charter schools that
can be created. Issues such as the ability of a school to earn a profit, the
type of instruction delivered and cause to close a school also show varia-
tion from state to state. Only the matter of charging students tuition seems to
have escaped variance, although even it was at least nominally tested by
the City of Milwaukee in its exercise of charter-granting authority.**®

Controversies resulting in the litigation reported here indicate that
the definition of “charter school” is evolving as courts become involved
in construing charter school legislation. This development should not be
surprising. Since charter schools have been designed to innovate,”® it
follows that legislators could not anticipate every new approach that
might be conceived under the charter school banner (for example, cyber
education), nor what resistance might develop in response to various uses
of charter schools. Litigated controversies also raise questions about
whether state legislatures have struck the proper balance between a charter
school’s public accountability and its operational autonomy.

It is also interesting to note that some jurisdictions have spawned far
more litigation than others. In particular, Pennsylvania school districts
and charter schools have frequently requested judicial assistance in de-
termining how charter schools should operate.’® While this increased
activity is without doubt a function of the state’s statutory provisions, it
may also stem from the fact that Pennsylvania statutes require that school
districts relinquish both state and local funds to functioning charter
schools?'! and that parents have discretion to enroll their children in
schools without regard to district boundaries.?'* Accordingly, the compe-
tition created by charter schools causes greater impact on existing
schools than occurs in states where only state funds are at risk and local
funds remain the province of local school district decision-making.

Of course, this treatment of statutory variation leaves other schol-
ars?® with numerous important policy questions: whether charter school
laws should allow entities other than school boards to authorize charter
schools; whether they should permit private school conversion; whether
they should check authorizer discretion with an appeals process; whether

27 See generally CHUBB & MOE, supra note 10.

28 See supra notes 157-165 and accompanying text.

29 See supra note 10.

20 See, e.g., supra notes 56, 141.

2L See 24 PA. CONs. STAT. ANN. § 17-1725-A(a)(5) (2003).

22 See id. § 17-1723-A(c).

213 See, e.g., INSIDE CHARTER SCHOOLS: THE PARADOX OF RADICAL DECENTRALIZA-
TION (Bruce Fuller ed., 2000); Goob & BRADEN, supra note 20 at 120; Alex Molnar, Charter
Schools: The Smiling Face of Disinvestment, 54 EDUC. LEADERSHIP 9 (1996).
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they should allow elementary and secondary education to be delivered
solely through a computer; whether they should be bound by traditional
heaith and safety requirements; and whether they should operate under a
presumption of renewal. All of these policy questions are the details that
will determine whether supporters’ vision of a vigorous system of public
educational choices where only schools that produce results for children
thrive?" or detractors’ worries of a push toward privatization of schooling
that will threaten democratic values long held dear* will carry the day.

It is not remarkable that charter schools have raised numerous ques-
tions and drawn the attention of numerous interest groups.”’® What seems
remarkable is that the rapid expansion of the charter school movement
has occurred in the absence of research that demonstrates the truthfulness
of the central arguments supporting charter schools—that freedom from
regulation, coupled with' parental choice and contractual accountability
for student results will produce better educational environments.?'” Re-
search is just now beginning to be produced that examines those central
issues.?'® Similarly, research regarding the implications of the policy choices
reviewed here has just begun. In the absence of such guidance, charter
schools, their sponsors, state policy makers, teachers, parents, and others
have turned to the judiciary to define more clearly the relationships that
exist between each of the parties in the charter school movement. State
legislatures, too, have revised laws, sometimes expanding the availability
of charter schools?'® and sometimes responding to controversies with ad-
ditional regulation.”” In so doing, each state has engaged in a complex
process of defining what “charter school” means in its public education
system. As one author concludes, “[t]he verdict is still out on whether
charter schools will serve our students well, and on whether they will
serve primarily as a privatizing or as a democratizing force in public edu-
cation reform.”?' Only by careful examination of the legislative choices

214 See supra note 10 and accompanying text.

25 See supra note 10 and accompanying text.

216 There are strong interest groups on both sides of this debate. See generally Goop &
BRADEN, supra note 20. Proponents of school choice, such as conservative political groups
and business interests, see charter schools as a means to demonstrate the efficacy of the
central premise that parental choice benefits schooling. Id. at 12-15. The American Fed-
eration of Teachers and the National Education Association, large stakeholders in public
education, have voiced suspicions that charter schools are designed to blunt or even bust
union influence over education. Id. For a discussion of the interests for and against charter
schools, see id. at 120.

27 Qthers have made the same observation. See, e.g., SEYMOUR B. SARASON, CHARTER
ScHOOLS: ANOTHER FLAWED EDUCATIONAL REFORM? 112 (1998).

28 See, e.g., FULLER, supra note 213 (addressing the central assertions supporting the
creation of charter schools).

219 See, e.g., Joe Nathan, Minnesota and the Charter Public School Idea, in THE CHARTER
ScHooL LANDSCAPE 17, 22 (Sandra Vergari ed., 2002).

20 See, e.g., Sensenbrenner, supra note 92 (describing the recently enacted changes to
California’s statute relating to nonclassroom-based schools).

21 STACY SMITH, THE DEMOCRATIC POTENTIAL OF CHARTER SCHOOLS 212 (2001).
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made in each charter school statute, however, can that verdict be rendered
with any accuracy. For as the adage has long advised, the devil (if there is
one to be found) is in the details.
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APPENDIX

TABLE 1: ORGANIZATIONS AND OFFICIALS WITH CHARTER-
GRANTING AUTHORITY

Organization/Official Number of States | States

Charitable Organizations | 1 state?? Minnesota

City Council 1 state?® Wisconsin

County School Districts | 1 state?® California

Intermediate Educational | 3 states?® Michigan, Minnesota;

Agencies Ohio

Local School Districts 32 states and the | Alaska, Arizona, Cali-
District of fornia, Colorado, Con-
Columbia®* necticut,?’ Delaware,

District of Columbia,

Florida, Georgia, Indi-
ana, Idaho, Illinois,
Iowa,?? Kansas, Lou-

22 MINN. STAT. ANN. § 124D.10(3) (West 2002).

23 Only the Common Council of the City of Milwaukee has this authority. Wis. STAT.
ANN. § 118.40(2r)(b) (West 2002).

24 Car. Epuc. CopE § 47605 (West 2002).

25 MicH. CoMP. LAws ANN. § 380.502(2) (West 2002); MINN. STAT. ANN. § 124D.10(3)
(West 2002); OH10 REV. CODE ANN. § 3314.02(B)—(C) (West 2002).

226 ALASKA STAT. § 14.03.250 (Michie 2002); Ariz. REvV. STAT. ANN. § 15-183(c) (West
2002); CaL. Epuc. Cobpe § 47605 (West 2002); CoLo. REvV. STAT. ANN. § 22-30.5-104
(West 2002); CoNN. GEN. STAT. ANN. § 10-66bb(e)-(f) (West 2003); DeL. CODE ANN. tit.
14, § 503 (2002); D.C. CopE ANN. § 38-1702.01 (2002); FLA. STAT. ANN. § 228.056(4)
(West 2002); Ga. Cope. ANN. § 20-2-2064 (2002); IpaHOo CoDE § 33-5204(1) (Michie
2002); 105 ILL. CoMp. STAT. ANN. 5/27A-6 (West 2003); IND. CODE ANN. § 20-5.5-1-15
(West 2002); lowa Cope ANN. § 256F.3(3) (West Supp. 2003); KAN. STAT. ANN. § 72-
1904 (2001); LAa. REV. STAT. ANN. § 17:3973(3) (West 2002); MicH. CoMP. LAWS ANN.
§ 380.502(2) (West 2002); MINN. STAT. ANN. § 124D.10(3) (West 2002); Mo. ANN. STAT.
§ 160.400(2) (West 2002); NEv. REV. STAT. ANN. §§ 386.515, 386.520(2) (Michie 2002);
N.J. STAT. ANN. § 18A:36A-3(a) (West 2002); N.M. STaT. ANN. § 22-8B-5 (Michie 2002);
N.C. GEN. STaT. § 115C-238.29B(c) (2002); Onio REv. CopE ANN. § 3314.02(B)—(C)
(West 2002); OKLA. STAT. ANN, tit. 70, § 3-134(C) (West 2002); Or. REv. STAT. § 338.005(3)
(2001); Pa. STAT. ANN. tit. 24, § 17-1703-A (West 2002); S.C. CoDE ANN. § 59-40-40(4)
(Law. Co-op. 2002); TeNN. CODE ANN. § 49-13-104(2) (2002); Tex. EDuc. CODE ANN.
§§ 12.101, 12.011 (Vernon 2001); UtaH CopE ANN. §§ 53A-1a-505, 53A-1a-515 (2002);
Va. Cope ANN. § 22.1-212.7 (Michie 2002); Wis. STAT. ANN. § 118.40(1m), (2r) (West
2002); Wyo. STAT. ANN. § 21-3-305 (Michie 2002).

27 Local charter schools are first approved by local boards of education and then by
the Connecticut Board of Education. CONN. GEN. STAT. ANN. § 10-66bb(e) (West 2003).

228 Local charter schools are approved first by a local board of education and then by
the lowa Board of Education. lowa CODE ANN. § 256F.3(3) (West Supp. 2003).
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isiana, Michigan, Min-
nesota,??® Missouri,
New Mexico, Ne-
vada,®° North Carolina,
Ohio, Oklahoma, Ore-
gon, Pennsylvania,®!
South Carolina, Ten-
nessee, Texas, Utah,
Virginia, Wisconsin,

Wyoming
Mayor of a City 1 state Indiana®?
State Board of Education | 18 states?? Arkansas, Arizona,

Connecticut, Dela-
ware, Hawaii, Idaho,
Illinois,** Louisiana,
Massachusetts, Mis-
sissippi, Missouri,?*
New Hampshire, New
York,?$ North Caro-
lina, Oregon, Texas,
Utah, Virginia

2 Education districts may grant charters. MINN. STAT. ANN. § 124D.10 (West 2002).
Education districts are partnerships among either at least five school districts, at least four
districts with a total of at least 5000 pupils in average daily membership, or at least four
districts with a total of at least 2000 square miles. MINN. STAT. ANN. § 123A.15 (West 2002).

20 Local school districts need the Nevada Board of Education’s approval. NEv. REv.
STAT. § 386.515 (2002).

21 A regional charter school may be chartered by a group of local school districts. Pa.
STAT. ANN. tit. 24, § 17-1703-A (West 2002).

22 IND. CODE ANN. § 20-5.5-1-15 (West 2002). Only the Mayor of Indianapolis has
this authority. Indiana Department of Education, Indiana Charter School Questions and
Answers, at http://doe.state.in.us/charterschools/welcome.html (last visited Mar. 19, 2003).

33 ARIZ. REV. STAT. ANN. § 15-183(c) (West 2002); ARK. CODE ANN. § 6-23-202 (Mi-
chie 2002); CoNN. GEN. STAT. ANN. § 10-66bb(e)—(f) (West 2003); DeL. CODE ANN. tit.
14, § 503 (2002); Haw. REv. STAT. ANN. § 302A-1182(d) (Michie 2002); Ipano CODE
§ 33-5204(1) (Michie 2002); 105 ILL. CoMp. STAT. ANN. 5/27A-6 (West 2003); LA. REv.
STAT. ANN. § 17:3973(3) (West 2002); Mass. GEN. LAws ANN. ch. 71, § 89(a)-(b) (West
2003); Miss. CobE ANN. § 37-28-7 (2002); Mo. ANN. STAT. § 160.400(2) (West 2002);
N.H. REv. STAT. ANN. § 194-B:3(IlI) (2002); N.Y. Epuc. Law § 2851(3) (McKinney 2003);
N.C. GEN. StAT. § 115C-238.29B(c) (2002); Or. REV. STAT. § 338.005(3) (2001); TEX.
Epuc. CopE ANN. §§ 12.101, 12.011 (Vernon 2001); UtaH CODE ANN. §§ 53A-1a-505,
53A-1a-515 (2002); Va. Cope ANN. § 22.1-212.7 (Michie 2002).

24 The Illinois Board of Education may grant a charter on appeal of the local school
board’s decision or if the charter is approved by referendum. 105 ILL. COMP. STAT. ANN.
5/27A-6.5 (West 2002).

5 The Missouri Board of Education may only grant charters on appeal. Mo. ANN.
StAT. § 160.405.2(3) (West 2002).

2% Charters may also be submitted to local school districts or boards of trustees of
state universities. N.Y. Ebuc. Law § 2851(3) (McKinney 2003). The New York Board of
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State Board of 1 state and Arizona, Puerto
Charter Schools Puerto Rico®’ Rico®®
State Commissioner of 1 state® New Jersey
Education
Vocational School 1 state®° Oklahoma
Districts
Colleges and 8 states?! Florida,** Indiana,

Universities

Michigan, Minnesota,
Missouri, North Caro-
lina, Ohio, Wiscon-
Sin243

Education is the only entity authorized to issue a charter. /d.

27 AR1Z. REV. STAT. ANN. § 15-183(c) (West 2002); 18 PR. LAws ANN. § 1902 (2002).
28 The charter school organization is known as the Educational Reform Institute. 18

P.R. Laws ANN. § 1901 (2002).

29 N.J. STAT. ANN. § 18A:36A-3(a) (West 2002).

20 OKLA. STAT. ANN. tit. 70, § 3-134(C) (West 2002).

M1 FLA. STAT. ANN, § 228.056(4) (West 2002); IND. CODE ANN. § 20-5.5-1-15 (West
2002); MicH. ComMp. Laws ANN. § 380.502(2) (West 2002); MiINN. StaT. § 124D.10(3)
(2002); Mo. ANN. STAT. § 160.400(2) (West 2002); N.C. GEN. STAT. § 115C-238.29B(c)
(2002); OHi0o REV. CoDE ANN. § 3314.02(B)—(C) (West 2002); Wis. STAT. § 118.40(2r)

(2002).

242 State universities may develop research schools. FLA. STAT. ANN. § 228.056(4)(e)

(West 2002).

23 Only the University of Wisconsin-Milwaukee, the Milwaukee Area Technical Col-
lege, and the University of Wisconsin-Parkside enjoy this authority, which is limited to an
area based on the university’s geographical location. Wis. STAT. ANN. § 118.40(2r)(b) (West

2001).
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TABLE 2: PRIVATE SCHOOL CONVERSION TO CHARTER SCHOOLS

Permissibility | Number of States States

of Conversion

Private School | 9 states and the Arizona, District of Columbia,
Conversions District of Colum- | Michigan, Missouri, Oregon,*®
Allowed bia?* Pennsylvania, South Carolina,

Texas, Utah,* Wisconsin?’

Private School | 27 states?® Arkansas, California, Colo-
Conversions rado, Connecticut, Delaware,
Prohibited Florida, Georgia, Hawaii,

Idaho, Illinois, Iowa, Louisi-
ana, Massachusetts, Missis-
sippi, Nevada, New Hamp-
shire, New Jersey, New Mex-
ico, New York, North Carolina,
Ohio, Oklahoma, Rhode Is-
land, South Carolina, Tennes-
see, Virginia, Wyoming

244 ARIZ. REV. STAT. ANN. § 15-183(C) (West 2002); D.C. CoDE ANN. § 38-1802.01(b)
(2002); MicH. CoMp. Laws ANN. § 380.501 (West 2002); Mo. REev. Stat. § 160.400.1
(2002); Or. REV. STAT. § 338.035(6) (2002); PAa. STAT. ANN. tit. 24, § 17-1717-A (West
2002); S.C. CoDpE ANN. § 59-40-100(4) (Law. Co-op. 2002); Tex. Ebuc. CODE ANN.
§ 12.101 (Vernon 2002); Wis. STAT. § 118.40(2m)(am) (2001).

25 Conversions are only allowed in the case of alternative schools. OR. REV. STAT.
§ 338.035(6) (2002). Oregon statutes define an “alternative education program” as “a school
or separate class group designed to best serve students’ educational needs and interests and
assist students in achieving the academic standards of the school district and the state.” Or.
REvV. StaT. § 336.615 (2002). These schools may be public or private. OR. REV. STAT.
§ 336.631 (2002).

26 Only non-sectarian private schools are eligible for conversion. UTaH CODE ANN.
§ 53A-1a-504(3) (2002).

70nly non-sectarian private schools are eligible for conversion. Wis. STAT.
§ 118.40(4)(2) (2002).

248 ARK. CODE ANN. § 6-23-304(d)(1) (Michie 2002); CaL. Epuc. Cobpk § 47602(b)
(West 2002); CoLo. REv. StaT. § 22-30.5-106(b) (2002); CoNN. GEN. STAT. § 10-66bb(b)
(2002); DEL. CoDE ANN. tit. 14, § 502 (2002); FLA. STAT. ANN. § 228.056(3)(a)(2) (West
2002); GA. CoDE. ANN. § 20-2-2061(2) (2002); Haw. REv. StaT. § 302A-1182(b) (2002);
105 ILL. Comp. STAT. ANN. 5/27A-4(c), 27A-6.5(a) (West 2003); lowa CODE ANN.
§ 256F.1(2) (West Supp. 2003); LA. REv. STAT. ANN. § 17:3991(E)(2) (West 2002); Mass.
GEN. Laws ch. 71, § 89(e) (2002); Miss. CODE ANN. § 37-28-1 (2002); NEv. REV. STAT.
§ 386.505(2) (2002); N.H. REv. STAT. ANN. § 194-B:3(VII) (2002); N.J. STAT. ANN.
§ 18A:36A-4(a) (West 2002); N.M. STAT. ANN. § 22-8B-2(B) (Michie 2002); N.Y. Epuc.
Law § 2852(3) (McKinney 2003); N.C. GEN. STaT. § 115C-238.29 (2002); OHio REv. CODE
ANN. § 3314.01(A)(2) (Anderson 2002); OKLA. STAT. tit. 70, § 3-134(B) (2002); R.I. GEN.
Laws § 16-77-3(d) (2002); S.C. CopE ANN. § 59-40-100(4) (Law. Co-op. 2002); TENN.
CoDE ANN. § 49-13-106(c)(1) (2002); Va. CODE. ANN. § 22-1-212.5(B) (Michie 2002);
Wyo. STAT. ANN. § 21-3-302(a)(ii) (Michie 2002).
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Statute Does
Not Address
This Issue

5 states and
Puerto Rico?®

Alaska, Indiana, Kansas, Min-
nesota, Nevada, Puerto Rico

9 ALASKA STAT. § 14.03.250 (Michie 2002); IND. CoDE ANN. § 20-5.5-11-1 (Michie
2002); KAN. STAT. ANN. § 72-1901 (2002); MINN. STAT. § 124D (2002); NEV. REV. STAT.
§ 386.505(2) (2002); 18 P.R. Laws ANN. § 1902 (2002).
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TABLE 3: CHARTER ScHoOLS As HOME ScHOOLS

Permissibility of | Number of | States
Charter Schools States
as Home Schools

Charter Schools 14 states, | Alaska, Arizona, Arkansas, Califor-
as Home Schools | the Dis- nia, District of Columbia, Hawaii,
Permitted trict of Idaho, Massachusetts, Michigan,
Columbia, | Missouri, New Jersey, New York,
and Puerto | Ohio, Puerto Rico, Texas, Wisconsin
Rico*®

Charter Schools 25 states®!' | Colorado, Connecticut, Delaware,

as Home Schools Florida, Georgia, Illinois, Indiana,
Prohibited Iowa, Kansas, Louisiana, Minnesota,
Mississippi, New Hampshire, New
Mexico, North Carolina, Nevada,
Oklahoma, Oregon, Pennsylvania,??
Rhode Island, South Carolina, Ten-
nessee, Utah, Virginia, Wyoming

250 ALASKA STAT. § 14.03.250 (Michie 2002); Ariz. REv. STAT. § 15-181 (2002); CaL.
Epuc. Cobpe § 47600 (West 2002); D.C. CopeE ANN. § 38-1702.01 (2002); Haw. REv.
StaT. § 302A-1182 (2002); IpAHO CoDE § 33-5201 (Michie 2002); Mass. GEN. Laws ch.
71, § 89(e) (2002); MicH. Comp. Laws § 380.500 (2002); Mo. REv. STAT. § 160.400.1
(2002); N.J. STAT. ANN. § 18A:36A-1 (West 2002); N.Y. Epuc. Law § 2850 (McKinney
2003); OuHio REv. CopE ANN. § 3314.01 (Anderson 2002); 18 P.R. Laws ANN. § 1902
(2002); Tex. Epuc. Copg ANN. § 12.101 (Vernon 2002); Wis. STAT. § 118.40 (2002).

31 CoLo. REV. STAT. § 22-30.5-104(1) (2002); CoNN. GEN. STaT. § 10-66bb(b)
(2002); DEL. COoDE ANN. tit. 14, § 502 (2002); FLA. STAT. ch. 228.056(3)(a)(2) (2002);
GA. CoDpE. ANN. § 20-2-2061(2) (2002); 105 ILL. CoMmP. STAT. ANN. 5/27A-5(a) (West
2002); INp. CoDE § 20-5.5-8-2(5) (2002); Iowa CoDE ANN. § 256F.2(3)(4a) (West Supp.
2003); KAN. STAT. ANN. § 72-1901 (2002); LA. REV. STAT. ANN. § 17:3991(E)(2) (West
2002); MINN. STAT. § 124D.10(8)(d) (2002); Miss. CopE ANN. § 37-28-1 (2002); NEv.
REV. STAT. § 386.505(2) (2002); N.H. REV. STAT. ANN. § 194-B:3(VIII) (2002); N.M.
STAT. ANN. § 22-8B-4(H) (Michie 2002); N.C. GEN. STAT. § 115C-238.29 (2003); OKLA.
STAT. tit. 70, § 3-136(A)(9) (2002); Or. REv. STAT. § 338.035(6) (2002) PA. STAT. ANN.
tit. 24, § 17-1717-A(a) (West 2002); R.I. GEN. Laws § 16-77-1 (2002); S.C. CoDE ANN.
§ 59-40-40(1) (Law. Co-op. 2002); TENN. CODE ANN. § 49-13-106(c)(1) (2002); UTaH
CODE ANN. § 53A-1a-504(3) (2002); VA. CoDE. ANN. § 22-1-212.5(b) (Michie 2002); Wyo.
STAT. ANN. § 21-3-303(c) (Michie 2002).

252 Pennsylvania law permits cyber charter schools but provides that the state’s home
schooling regulations, PA. STAT. ANN. tit. 24, § 13-1327.1 (West 2002) are not applicable
to these cyber charter schools. PA. STAT. ANN. tit. 24, § 17-1745-A(a) (West 2002).
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TABLE 4: APPEALS PROCESSES

Type of Appeals | Number of | States

Process States

No Appeals 14 states Alaska, Arizona, Arkansas, Connecti-

Process and Puerto | cut, Delaware, Hawaii, Kansas, Massa-

Described in Rico?*? chusetts, New York, Ohio, Puerto Rico,

Statutes Rhode Island, Texas, Utah, Virginia

Appeals allowed | 1 state®* California

to:

County Board of

Education

State Board of 19 states® | California, Colorado, Florida, Georgia,

Education Idaho, Illinois, Iowa, Louisiana, Mis-
sissippi, Missouri, Nevada, New
Hampshire, New Jersey, New Mexico,
North Carolina, Oregon, South Caro-
lina, Tennessee,” Wyoming

State Educa- 1 state®’ Wisconsin

tional Agency

253 ALASKA STAT. §§ 14.03.250-.03.290 (Michie 2002); Ariz. REv. STAT. §§ 15-181 to
-189.03 (2002); ArRk. CoDE ANN. §§ 6-23-101 to -23-601 (Michie 2001); CoNN. GEN.
STAT. § 10-66aa—gg (2002); DEL. CODE ANN. tit. 14, § 511(k) (2002); Haw. REV. STAT.
§8 302A-1182 to -1188 (1999); KAN. STAT. ANN. §§ 72-1903 to -1910 (2001); Mass. GEN.
Laws ANN. ch. 71, § 89 (West 2003); N.Y. Epuc. Law §§ 2850-2857 (McKinney 2001);
OHIO REV. COoDE ANN. §§ 3314.01-.20 (West 2002); 18 P.R. Laws ANN. § 1902 (2002);
R.I. GEN. Laws §§ 16-77-1 to -77-11 (2001); Tex. Epuc. Cope ANN. §§ 12.101-.118
(Vernon 2002); UtaH CoDE ANN. §§ 53A-1a-501 to -516 (2002); VA. CODE. ANN. § 22.1-
212.10 (Michie 2002).

24 CaL. EnpUc. CoDE § 47605(j)(1) (West Supp. 2003).

255 Id.; CoLo. REV. STAT. § 22-30.5-107(3) (2002); FLA. STAT. ANN. § 228.056(4)(b)
(West 2002); Ga. Cobg ANN. § 20-2-2064 (2002); IpaHo CobE § 33-5207(1) (Michie 2002);
105 ILL. ComMp. STAT. 5/27A-9(e) (2002); lowa CoDE ANN. § 256F.3(5) (West Supp.
2003); LA. REV. STAT. ANN. § 3983(2) (West 2002); Miss. CODE ANN. § 37-28-11 (2002);
Mo. ANN. StaT. § 160.405.2(3) (West 2002); Nev. REv. STAT. ANN. § 386.525 (Michie
2002); N.H. REV. STAT. ANN. § 194-B:3(IV) (2002); N.J. STAT. ANN. § 18A:36A-4(d)
(West 2002); N.M. STAT. ANN. § 22-8B-6(G) (Michie 2002); N.C. GeN. StAT. § 115C-
238.29C(c) (2002); Or. REV. STAT. § 338.055(4) (2001); S.C. CobE ANN. § 59-40-70(D)
(Law. Co-op. 2002); TENN. CODE ANN. § 49-13-108 (2002); Wyo. STAT. ANN. §§ 21-3-301
to -3-314 (Michie 2002).

256 Appeals are only available to schools seeking conversion to charter school status
after failing to make adequate yearly progress. See TENN. CODE ANN. § 49-13-108 (2002).

257 Wis. STAT. § 118.40(2)(c) (2002). In general, no appeals process is available. Only
those charters denied by the school board of the MPS may appeal to the Department of
Public Instruction. /d.
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State Superin- 2 states*® | Idaho, Minnesota

tendent

Special Charter | 2 states®™ | Indiana, Pennsylvania

Appeals Board

Mediation/ 1 state*®® | Oklahoma

Arbitration

Voter Initiative 1 state®' Michigan

Court of Law 7 states District of Columbia,*? Florida, Illi-
and the nois, Missouri, New Hampshire, Ore-
District of | gon, Pennsylvania, South Carolina
Colum-
bia262

258 IpaHO CoDE § 33-5207(1) (Michie 2002); MINN. STAT. ANN. § 124D.10(4)(a) (West
2002).

2% IND. CoDE § 20-5.5-3-10 (Michie 2002); PA. STAT. ANN. tit. 24, § 17-1717-A(f) (West
2002).

260 OKLA. STAT. ANN. tit. 70, § 3-134(f) (West 2002).

261 MicH. Comp. Laws § 380.503(2) (2002).

#2D.C. CobE ANN. § 38-1802.03(j)(2) (2002); FLA. STAT. ANN. § 228.056(4)(b)
(West 2002); 105 ILL. CoMp. STAT. 5/27A-9(e) (2002); Mo. ANN. STAT. § 160.405.2(3)
(West 2002); N.H. Rev. STAT. ANN. § 194-B:3(IV) (2002); Or. REV. STAT. § 338.055(4)
(2001); PA. STAT. ANN. tit. 24, § 17-1717-A(f) (West 2002); S.C. CopE ANN. § 59-40-
70(D) (Law. Co-op. 2002).

263 Appeals are also allowed to the District of Columbia Council. D.C. CODE ANN.
§ 38-1702.01(c) (1996).
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TABLE 5: STANDARDS FOR REVOCATION OF A CHARTER
ScHoOL CONTRACT

Reasons for Number States
Revocation of States

Violation of the 33 states | Arizona, Arkansas, California, Colo-

Charter Contract/ | and the rado, Connecticut, Delaware, District
Application District of Columbia, Georgia, Idaho, Illinois,
of Co- Indiana, Iowa, Kansas, Louisiana,

lumbia® | Massachusetts, Michigan, Missis-
sippi, Missouri, Nevada, New Hamp-
shire, New Jersey, New Mexico, New
York, North Carolina, Ohio, Oregon,
Pennsylvania, Rhode Island, South
Carolina, Tennessee, Texas, Virginia,
Wisconsin, Wyoming

Violation of the 32 states | Arizona, Arkansas, California, Colo-

State’s Charter and the rado, District of Columbia, Florida,
School Law or District Georgia, Idaho, Illinois, Indiana,
other Laws Gen- of Co- Iowa, Kansas, Louisiana, Massachu-
erally lumbia®’ | setts, Michigan, Minnesota, Missouri,

264 AR1z. REV. STAT. § 15-183(I) (2002); ARK. CODE ANN. § 6-23-105 (Michie 1999);
CaL. Epuc. Copk § 47607(b) (Deering 2000); CoLo. REv. STAT. § 22-30.5-110(3),(4)
(1995); ConN. GEN. STAT. § 10-66bb(h),(i) (2003); DEL. CODE ANN. tit. 14, § 516 (1999);
D.C. CobpE ANN. § 38-1802.13 (2001); Ga. CopE ANN. § 20-2-2068(b)(1) (2001); IpAHO
CoDE § 33-5209(2) (Michie 2001); 105 ILL. CoMmp. STAT. 5/27A-9(c) (2000); IND. CODE
ANN. § 20-5.5-9-4 (Michie Supp. 2002); lowa CopE ANN. § 256F.8 (West Supp. 2003);
KAN. STAT. ANN. § 72-1907 (Supp. 2001); LA. REV. STAT. ANN. § 3992(C) (West Supp.
2001); Mass. GEN. Laws ch. 71, § 89(kk) (West 2003); MicH. CoMpP. LAwWS ANN.
§ 380.507 (West 2003); Miss. CobE ANN. § 37-28-9(a),(b) (2002); Mo. REv. STaT.
§ 160.405.7(1) (West 2002); NEv. REv. StaT. § 386.535 (2002); N.H. REV. STAT. ANN.
§ 194-B:16 (2002); N.J. STAT. ANN. § 18A:36A-17 (West 2003); N.M. STAT. ANN. § 22-
8B-6(G) (Michie 2002); N.Y. Epuc. Law § 2855 (McKinney 2003); N.C. GEN. STAT.
§ 115C-238.29G (2002); Ouio REv. CopE ANN. § 3314.07(B)(1) (West 2002); Or. Rev.
StaT. § 338.105(1) (2001); 24 PA. Cons. STAT. § 17-1729-A (2002); R.I. GEN. LAws § 16-
77-8(b) (2002); S.C. CopE ANN. § 59-40-110(C) (Law. Co-op. 2002); TENN. CODE ANN.
§ 49-13-122(a) (2002); Tex. Ebpuc. CobE ANN. § 12.063(a) (Vernon 2002); Va. CoDE
ANN. § 22-1-212.12(B) (Michie 2003); Wis. STAT. ANN. § 118.40(5) (West 2003); Wyo.
STAT. ANN. § 21-3-309(c) (Michie 2002).

265 AR1z. REV. STAT. § 15-183(I) (2002); ArRK. CODE ANN. § 6-23-105 (Michie 1999);
CaL. Epuc. Copk § 47607(b) (Deering 2000); CoLo. REv. STaT. § 22-30.5-110(3),(4)
(1995); D.C. CopE ANN. § 38-1802.13 (2001); FLa. STAT. ANN. § 228.056(11)(a),(b)
{West Supp. 2003); Ga. CobDE ANN. § 20-2-2068(b)(1) (2001); IDaHO CoODE § 33-5209(2)
(Michie 2001); 105 ILL. CoMP. STAT. 5/27A-9(c) (2000); IND. CoDE ANN. § 20-5.5-9-4
(Michie Supp. 2002); Iowa CoDE ANN. § 256F.8 (West 2000); KAN. STAT. ANN. § 72-
1907 (Supp. 2001); La. REV. STAT. ANN. § 3992(C) (West Supp. 2001); Mass. GEN. Laws
ch. 71, § 89(kk) (West 2003); MicH. Comp. LAws ANN. § 380.507 (West 2003); MINN.
STAT. ANN. § 124D.10(23) (West 2002); Mo. REv. STAT. § 160.405.7(1) (West 2002); NEv.
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Nevada, New Hampshire, New Mex-
ico, New York, North Carolina, Ohio,
Oklahoma, Oregon, Pennsylvania,

Rhode Island, South Carolina, Texas,
Utah, Virginia, Wisconsin, Wyoming

FisS:al 32 states | Alaska, Arkansas, California, Colo-
(Mis)Manage- and the | rado, District of Columbia, Florida,
ment Dflsct:”Ct Georgia, Idaho, Illinois, Indiana,

of Co-

Iowa, Kansas, Massachusetts, Louisi-
ana, Michigan, Minnesota, Missouri,
Nevada, New Hampshire, New Mex-
ico, New York, North Carolina, Ohio,
Oklahoma, Pennsylvania, Rhode
Island, South Carolina, Tennessee,
Texas, Utah, Virginia, Wisconsin,
Wyoming

lumbia?%®

REv. STAT. § 386.535 (2002); N.H. REV. STAT. ANN. § 194-B:16 (2002); N.M. STAT. ANN.
§ 22-8B-6(G) (Michie 2002); N.Y. Epuc. Law § 2855 (McKinney 2003); N.C. GEN. STAT.
§ 115C-238.29G (2002); OHio REvV. CoDE ANN. § 3314.07(B)(1) (West 2002); OKLA.
STAT. tit. 70, § 3-137 (West 2002); Or. REv. STAT. § 338.105(1) (2001); 24 Pa. Cons.
STAT. § 17-1729-A (2002); R.1. GEN. Laws § 16-77-8(b) (2002); S.C. CopE ANN. § 59-40-
110(C) (Law. Co-op. 2002); Tex. Epuc. ConpE ANN. § 12.063(a) (Vernon 2002); UTAH
CODE ANN. § 53A-1a-510 (2002); VA. CoDE ANN. § 22-1-212.12(B) (Michie 2003); Wis.
STAT. ANN. § 118.40(5) (West 2003); Wyo. STAT. ANN. § 21-3-309(c) (Michie 2002).

266 ALASKA STAT. § 14.03.255(c)(12) (Michie 2002); ArRk. CoDE ANN. § 6-23-105
(Michie 1999); CaL. Epuc. CopE § 47607(b) (Deering 2000); CorLo. REv. STAT. § 22-
30.5-110(3),(4) (1995); D.C. Cope ANN. § 38-1802.13 (2001); FLA. STAT. ANN.
§ 228.056(11)(a),(b) (West Supp. 2003); Ga. Cope ANN. § 20-2-2068(b)(1) (2001); IpaHO
CoDE § 33-5209(2) (Michie 2001); 105 ILL. Comp. STAT. 5/27A-9(c) (2000); IND. CoODE
ANN. § 20-5.5-9-4 (Michie Supp. 2002); lowa CoDE ANN. § 256F.8 (West 2000); KaN.
STAT. ANN. § 72-1907 (Supp. 2001); LA. REv. STAT. ANN. § 3992(C) (West Supp. 2001);
Mass. GEN. Laws ch. 71, § 89(kk) (West 2003); MicH. Comp. Laws ANN. § 380.507 (West
2003); MINN. STAT. ANN. § 124D.10(23) (West 2002); Mo. REv. STaT. § 160.405.7(1)
(West 2002); NEv. REv. STaT. § 386.535 (2002); N.H. REv. STAT. ANN. § 194-B:16
(2002); N.M. STAT. ANN. § 22-8B-6(G) (Michie 2002); N.Y. Epuc. Law § 2855 (McKin-
ney 2003); N.C. GeN. StaT. § 115C-238.29G (2002); Onio REev. CODE ANN.
§ 3314.07(B)(1) (West 2002); OKLA. STAT. tit. 70, § 3-137 (West 2002); 24 Pa. Cons.
StaT. § 17-1729-A (2002); R.I. GEN. Laws § 16-77-8(b) (2002); S.C. CODE ANN. § 59-40-
110(C) (Law. Co-op. 2002); TENN. COoDE ANN. § 49-13-122(a) (2002); Tex. Epuc. CoDE
ANN. § 12.063(a) (Vernon 2002); UtaH CODE ANN. § 53A-1a-510 (2002); VA. CODE ANN.
§ 22-1-212.12(B) (Michie 2003); Wis. STAT. ANN. § 118.40(5) (West 2003); Wyo. STAT.
ANN. § 21-3-309(c) (Michie 2002).
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Failure of Stu- 29 states | Alaska, California, Colorado, District
dents to Meet and the of Columbia, Florida, Georgia, Idaho,
Educational District Illinois, Indiana, Iowa, Kansas,
Achievement/ of Co- Louisiana, Michigan, Minnesota,
Performance lumbia®’ | Missouri, New Mexico, New York,
Goals or North Carolina, Ohio, Oklahoma,
Educational Oregon, Pennsylvania, Rhode Island,
Goals Generally South Carolina, Tennessee, Texas,
Utah, Virginia, Wisconsin, Wyoming
Fraud 2 states?® | Delaware, Pennsylvania
Financial 3 states? | Nevada, New Hampshire, Oregon
Insolvency/
Instability
2/3 of the 2 states?” | Arkansas, North Carolina

Licensed Teach-
ing Staff Request
Revocation

Majority of 2 states””! | Georgia, Mississippi®”
Parents Request
Revocation

267 ALASKA STAT. § 14.03.255(c)(12) (Michie 2002); Car. Epuc. Cobpe § 47607(b)
(Deering 2000); CoLo. REv. STaT. § 22-30.5-110(3), (4) (1995); D.C. CopE ANN. § 38-
1802.13 (2001); FLAa. STAT. ANN. § 228.056(11)(a), (b) (West Supp. 2003); Ga. CobpE
ANN. § 20-2-2068(b)(1) (2001); IpaHO CoDE § 33-5209(2) (Michie 2001); 105 ILL. Comp.
STAT. 5/27A-9(c) (2000); IND. CODE ANN. § 20-5.5-9-4 (Michie Supp. 2002); lowa CobDE
ANN. § 256F.8 (West 2000); KAN. STAT. ANN. § 72-1907 (Supp. 2001); LA. REV. STAT.
ANN. § 3992(C) (West Supp. 2001); MicH. Comp. Laws ANN. § 380.507 (West 2003);
MINN. STAT. ANN. § 124D.10(23) (West 2002); Mo. REv. STaT. § 160.405.7(1) (West
2002); N.M. STAT. ANN. § 22-8B-6(G) (Michie 2002); N.Y. Epuc. Law § 2855 (McKinney
2003); N.C. GEN. StaT. § 115C-238.29G (2002); OHio REv. CopE ANN. § 3314.07(BX1)
(West 2002); OKLA. STAT. tit. 70, § 3-137 (West 2002); 24 Pa. Cons. STAT. § 17-1729-A
(2002); R.I. GEN. Laws § 16-77-8(b) (2002); S.C. CopE ANN. § 59-40-110(C) (Law. Co-
op. 2002); TENN. CODE ANN. § 49-13-122(a) (2002); Tex. Epuc. CoDE ANN. § 12.063(a)
(Vernon 2002); UTaH CoDE ANN. § 53A-1a-510 (2002); Va. CoDpE ANN. § 22-1-212.12(B)
(Michie 2003); Wis. STAT. ANN. § 118.40(5) (West 2003); Wyo. STAT. ANN. § 21-3-309(c)
(Michie 2002).

28 DEL. CODE ANN. tit. 14, § 516 (1999); Mass. GEN. Laws ch. 71, § 89(kk) (West
2003); 24 Pa. Cons. STaAT. § 17-1729-A (2002).

29 NEV. REV. STAT. § 386.535 (2002); N.H. REV. STAT. ANN. § 194-B:16 (2002); OR.
REV. STAT. § 338.105(1) (2001).

210 ARK. CODE ANN. § 6-23-105 (Michie 1999); N.C. GEN. STAT. § 115C-238.29G (2002).

21 GA. CODE ANN. § 20-2-2068(b)(1) (2001); Miss. CoDE ANN. § 37-28-9(a) (2002).

22 Mississippi allows staff and parents to request revocation by majority vote. See Miss.
CODE ANN. § 37-28-9(a) (2002).
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Continued 2 states®™ | Georgia, Virginia
Operation of the
School Would be
Contrary to the
Best Interests of
Students or
Community

Failure to Fulfill | 2 states”™ | Massachusetts, New Jersey
Conditions Im-
posed by the
State Education
Agency (“SEA”)
or Chartering
Authority

Failure of School | 2 states”” | New Jersey, New York
on Probationary
Status to Correct
Problems
Identified in a
Remedial Plan

Official Misap- 1 state?’® | Delaware
propriation Funds

Failure to Submit | 1 state?”” | Idaho
Required Reports

278 | Minnesota

Failure to Pay for | 1 state
Services
Provided by a
Non-Authorizing

School District

Failure to 1 state?”

Maintain Insur-
ance

Oregon

213 GA. CobpE ANN. § 20-2-2068(b)(1) (2001); VA. CODE ANN. § 22-1-212.12(B) (Mi-
chie 2003).

274 Mass. GEN. Laws ch. 71, § 89(kk) (West 2003); N.J. STAT. ANN. § 18A:36A-17 (West
2003).

25 NLJ. STAT. ANN. § 18A:36A-17 (West 2003); N.Y. Epuc. Law § 2855 (McKinney 2003).

276 DEL. CODE ANN. tit. 14, § 516 (1999).

277 IpaHO CODE § 33-5209(2) (Michie 2001).

278 MINN. STAT. ANN. § 124D.10(23) (West 2002).

29 ORr. REV. STAT. § 338.105(1) (2001).
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Endangering the
Health and Safety
of Students

1 state®

Nevada

Intentional
Violation of Civil
Service Laws
Related to Dis-
crimination

1 state?®

New York

Failure to Begin
School by the
Date Specified in
the Charter

1 state?®?

Indiana

Failure to Have
Students in
Attendance by
the Date
Specified in the
Charter

1 state®®?

Indiana

Other Good
Cause

8 states®®

Alaska, Connecticut, Florida, Minne-
sota, North Carolina, Ohio, Okla-
homa, Utah

Not Specified

2 states
and
Puerto
Rico?s

Hawaii, New Mexico, Puerto Rico

%0 NEv. REV. STAT. § 386.535 (2002).
BUN.Y. Epuc. Law § 2855 (McKinney 2003).
22 IND. CODE ANN. § 20-5.5-9-4 (Michie Supp. 2002).

283 [d

24 ALASKA STAT. § 14.03.255(c)(12) (Michie 2002); CoNN. GEN. STAT. § 10-66bb(h),(i)
(2003); FLa. StAT. ANN. § 228.056(11)(a),(b) (West Supp. 2003); MINN. STAT. ANN.
§ 124D.10(23) (West 2002); N.C. GEN. STAT. § 115C-238.29G (2002); OHio REv. CODE
ANN. § 3314.07(B)(1) (West 2002); OKLA. STAT. tit. 70, § 3-137 (West 2002); UTaH CODE
ANN. § 53A-1a-510 (2002).

5 Haw. REV. STAT. ANN. § 302A-1186(b) (Supp. 1999); N.M. STAT. ANN. § 22-8B-
12(D) (Michie 2002); 18 PR. Laws ANN. § 1902 (2002).
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TABLE 6: STANDARDS FOR NON-RENEWAL OF A CHARTER
ScHooL CONTRACT

Standard for Number of States
Non-Renewal states ‘
Material 16 states Arizona, Arkansas, Colorado,
Violation of the | and the District of Columbia, Illinois, lowa,
Charter Con- District of Kansas, Nevada, New Mexico, North
tract Columbia®® | Carolina, Ohio, Oklahoma, Pennsyl-
vania, South Carolina, Tennessee,
Texas, Wyoming
Failure to Show | 14 states Colorado, District of Columbia,
Student Prog- and the Florida, Illinois, Iowa, Kansas, Min-
ress or Meet District of nesota, New Mexico, North Carolina,
Educational Columbia®" | Ohio, Pennsylvania, South Carolina,
Goals Tennessee, Texas, Wyoming
Violations of 17 states®®® Arizona, Arkansas, Colorado, Flor-
Charter Law or ida, Illinois, Iowa, Kansas, Minne-
Other Laws sota, Nevada, New Mexico, North
Carolina, Ohio, Oklahoma, Pennsyl-
vania, South Carolina, Texas,

286 AR1z. REV. STAT. § 15-183(I) (2003); ArRk. CODE ANN. § 6-23-105 (Michie 2002);
CoLo. REV. STAT. § 22-30.5-110(3),(4) (West 2002); D.C. Cope ANN. § 38-1802.12
(2002); 105 ILL. CoMP. STAT. 5/27A-9(c) (West 2003); Towa CoDE ANN. § 256F.8 (West
Supp. 2003); KAN. STAT. ANN. § 72-1907 (2001); MINN. STAT. § 124D.10(23) (West
2002); N.M. STAT. ANN. § 22-8B-12(D) (Michie 2002); N.C. GEN. STAT. § 115C-238.29G
(2002); OHio REV. CODE ANN. § 3314.07(B)(1) (West 2002); 24 Pa. CoNs. STAT. § 17-
1729-A (2002); S.C. Cobe ANN. § 59-40-110(C) (Law. Co-op. 2002); TENN. CODE ANN.
§ 49-13-122(a) (2002); Tex. Epuc. CobpeE ANN. §§ 12.111, 12.115 (2001); Wyo. STAT.
ANN. § 21-3-309(c) (Michie 2002).

87 CoLo. REV. STAT. § 22-30.5-110(3),(4) (West 2002); D.C. CopE ANN. § 38-1802.12
(2002); Fra. STAT. ch. § 228.056(11)(a) (West 2003); 105 ILL. CoMpP. STAT. 5/27A-9(c)
(West 2003); Iowa CoDE ANN. § 256F.8 (West Supp. 2003); KAN. STAT. ANN. § 72-1907
(2001); Nev. REv. StaT. § 386.530 (2002); N.C. GEN. StAT. § 115C-238.29G (2002);
OHio REv. Cope ANN. § 3314.07(B)(1) (West 2002); OKLA. STAT. ANN. tit. 70, § 3-
137(A) (West 2002); 24 Pa. CoNs. STAT. § 17-1729-A (2002); S.C. CopeE ANN. § 59-40-
110(C) (Law. Co-op. 2002); TENN. CODE ANN. § 49-13-122(a) (2002); Tex. Epuc. CobE
ANN. §§ 12.111, 12.115 (2001); Wyo. STAT. ANN. § 21-3-309(c) (Michie 2002).

288 Ar1Z. REV. STAT. § 15-183(I) (2003); ARK. CODE ANN. § 6-23-105 (Michie 2002);
CoLo. REv. StaT. § 22-30.5-110(3),(4) (West 2002); FLA. STAT. ch. § 228.056(11)(a) (West
2003); 105 ILL. Comp. STAT. 5/27A-9(c) (West 2003); lowa CoDE ANN. § 256F.8 (West
Supp. 2003); KAN. STAT. ANN. § 72-1907 (2001); MINN. STAT. § 124D.10(23) (West
2002); NEv. REv. STAT. § 386.530 (2002); N.M. STAT. ANN. § 22-8B-12(D) (Michie
2002); N.C. GEN. StAT. § 115C-238.29G (2002); OHI10 REV. CODE ANN. § 3314.07(B)(1)
(West 2002); OKLA. STAT. ANN. tit. 70, § 3-137(A) (West 2002); 24 Pa. CoNs. St1aT. § 17-
1729-A (2002); S.C. COpE ANN. § 59-40-110(C) (Law. Co-op. 2002); Tex. Epuc. CODE
ANN. §§ 12.111, 12.115 (2001); Wyo. STAT. ANN. § 21-3-309(c) (Michie 2002).
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Wyoming

Fiscal 16 states® Arkansas, Colorado, Florida, Illinois,

(Mis)manage- Iowa, Kansas, Minnesota, Nevada,

ment New Mexico, North Carolina, Ohio,
Pennsylvania, South Carolina, Ten-
nessee, Texas, Wyoming

Endangering the | 1 state®® Nevada

Health and

Safety of Stu-

dents

Financial 1 state®' Nevada

Insolvency/

Instability

Failure of School | 1 state®” Hawaii

on Probationary

Status to Correct

Problems

Identified in a

Remedial Plan

2/3 of the Li- 1 state? North Carolina

censed Teaching

Staff Request

Revocation

Fraud Conviction | 1 state®* Pennsylvania

Not in the 1 state® Colorado

Interest of the

Pupils Residing

in the District

289 ARK. CODE ANN. § 6-23-105 (Michie 2002); CoLo. REV. STAT. § 22-30.5-110(3),
(4) (West 2002); FLA. STAT. ch. § 228.056(11)(a) (West 2003); 105 ILL. CoMP. STAT.
5/27A-9(c) (West 2003); Iowa CoODE ANN. § 256F.8 (West Supp. 2003); KAN. STAT. ANN.
§ 72-1907 (2001); MINN. STAT. § 124D.10(23) (West 2002); Nev. REv. STAT. § 386.530
(2002); N.M. STAT. ANN. § 22-8B-12(D) (Michie 2002); N.C. GEN. STAT. § 115C-238.29G
(2002); OH10 REV. CODE ANN. § 3314.07(B)(1) (West 2002); 24 Pa. Cons. StTaT. § 17-
1729-A (2002); S.C. CopE ANN. § 59-40-110(C) (Law. Co-op. 2002); TENN. CODE ANN.
§ 49-13-122(a) (2002); Tex. Epuc. CopE ANN. §§ 12.111, 12.115 (2001); Wyo. STAT.
ANN. § 21-3-309(c) (Michie 2002).

20 NEv. REV. STAT. § 386.530 (2002).

291 1d.

22 Haw. REV. STAT. § 302A-1186(b) (Michie 2002).

293 N.C. GEN. STAT. § 115C-238.29G (2002).

29424 PA. Cons. STAT. § 17-1729-A (2002).

25 CoLo. REV. STAT. § 22-30.5-110(3),(4) (West 2002).
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Instructional 1 state®* Mississippi
Staff and

Parents Fail to
Vote in Favor
of Renewal

Other Good
Cause

2 states®’

Florida, Ohio

Not Specified

19 states
and Puerto
Rico®®

Alaska, California, Connecticut,
Delaware, Georgia, Idaho, Indiana,
Louisiana, Michigan, Missouri, New
Hampshire, New Jersey, New York,
Oregon, Puerto Rico, Rhode Island,
Texas, Utah, Virginia, Wisconsin

2% Miss. CODE ANN. § 37-28-13 (2002).
BT FLA. STAT. ch. § 228.056(11)(a) (West 2003); OH1o REV. CODE ANN. § 3314.07(B)(1)

(West 2002).

8 See ALASKA STAT. § 14.03.250-290 (Michie 2002); CaL. Epuc. Cobe § 47600

(West 2003); CoNN. GEN. STAT. ANN. § 10-66bb(h) (West 2003); DEL. CODE ANN. tit. 14

’

§ 512 (2002); GA. CoDE ANN. § 20-2-2060 (2003); IpaHO CoDE § 33-5201 (Michie 2002);
IND. CODE § 20-5.5-9-4 (West 2002); LA. REV. STAT. ANN. § 3992 (West 2003); MIcH.
Comp. Laws § 380 (West 2003); Mo. REv. STAT. § 160.400 (West 2002); N.H. REV. STAT.
ANN. § 194-B:1 (2002); N.J. STAT. ANN. § 18A:36A-1 (West 2003); N.Y. Epuc. Law § 2850
(McKinney 2003); Or. REV. STAT. § 338.105 (2001); 18 PR. Laws ANN. § 1902 (2002); R.L.
GEN. Laws § 16-77-1 (2002); Tex. Epuc. Cobe ANN. §§ 12.111, 12.115 (2001); UTau
CoDE ANN. §§ 53A-1a-508, 510 (2002); VA. CODE ANN. § 22-1-212.12(C) (Michie 2002);
Wis. STAT. § 118.40(5) (West 2003).



ARTICLE

TAXING THE POOR:
INCOME AVERAGING RECONSIDERED

LiLy L. BATCHELDER®

This Article presents an original empirical analysis demonstrating the
disproportionate burden taxation of annual income places upon low-income
Sfamilies. The author proposes two simple income averaging devices to redress
this effect: averaging the Earned Income Tax Credit over a two-year period and
carrying back the standard deduction and personal and dependent exemptions.

INTRODUCTION

Over the past twenty-five years, tax relief for low-income workers
has gained deep bipartisan and scholarly support.! The Earned Income Tax

* Associate, Skadden, Arps, Slate, Meagher & Flom LLP; J.D. Yale Law School, 2002;
M.P.P. Harvard University, Kennedy School of Government, 1999; A.B. Stanford Univer-
sity, 1994. I am deeply grateful to Anne Alstott, Molly Batchelder, Sandy Batchelder, David
Ellwood, Fred Goldberg, Michael Graetz, Jeffrey Liebman, John McArthur and Cary Pugh
for their insights and invaluable comments on numerous drafts of this Article. I would also
like to thank the Malcolm Weiner Center for Social Policy at Harvard University and
Skadden, Arps, Slate, Meagher & Flom LLP for their support of this project.

' The Tax Reform Act of 1986 removed over six million low-income Americans from
the tax rolls, and between 1986 and 1996, spending on the Earned Income Tax Credit
(“EITC”) grew by 1191%. Tax Reform Act of 1986, Pub. L. 99-514, 100 Stat. 2085 (1986);
LR.C. § 32 (2001). Dennis J. Ventry, Jr., The Collision of Tax and Welfare Politics: The Politi-
cal History of the Earned Income Tax Credit, in MAKING WORK PAY: THE EARNED INCOME
Tax CREDIT AND ITS IMPACT ON AMERICAN’S FAMILIES 15, 33-34 (Bruce D. Meyer &
Douglas Holtz-Eakin eds., 2001). In 2001, Congress enacted further tax relief for low-
income families by reducing part of the lowest 15% bracket to 10% and permitting partial
refundability of the Child Tax Credit. 1.R.C. § 24(a)(2) (2001). Economic Growth and Tax
Relief Reconciliation Act of 2001, Pub. L. No. 107-16, §§ 101, 201(c), 115 Stat. 38, 41—
44, 45 (2001). As Professor Dennis Ventry writes, since the mid-1980s, legislators on both
sides of the aisle have identified the tax system as both the cause of and the solution to
poverty and mounting inequality. See Ventry, supra at 33. In the scholarly arena, even Pro-
fessors Walter Blum and Harry Kalven’s seminal and exhaustive critique of progressive
taxation considered the desirability of exemptions for low-income taxpayers as requiring
no justification, WALTER J. BLUM & HARRY KALVEN, Jr., THE UNEASY CASE FOR PRroO-
GRESSIVE TAXATION 4 (1953) (“It is almost universally agreed that some exemption keyed
to minimum subsistence is desirable.”), while Milton Friedman has proposed a negative
income tax for the poor. MILTON FRIEDMAN, CAPITALISM AND FREEDOM 190-93 (1969).
Optimal tax theory similarly finds that a “demogrant” (a fixed, lump-sum transfer for all
families regardless of whether they have any tax liability) best maximizes social welfare,
and under some assumptions it implies progressive marginal rates above the demogrant as
well. See, e.g., Joseph Bankman & Thomas Griffith, Social Welfare and the Rate Structure:
A New Look at Progressive Taxation, 75 CAL. L. REv. 1905, 1966 (1987); Lawrence Zele-
nak & Kemper Moreland, Can the Graduated Income Tax Survive Optimal Tax Analysis?,
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Credit (“EITC”)? is now the largest anti-poverty program for the non-aged in
the country,® and the Bush Administration has made tax cuts for low-income
workers an important element of its legislative agenda.* Despite good
intentions on both sides of the aisle, however, tax relief for low-income
workers is being undermined by a structural feature of the Internal Reve-
nue Code so commonplace that no one has noticed the harm it does: the
taxation of annual income.’

Under a progressive federal income tax system, annual income meas-
urement imposes higher burdens on taxpayers with fluctuating incomes
because a portion of their income in more affluent years is subject to higher
marginal rates than if their income were spread more evenly over time.5
In the past, scholars and policymakers criticized this feature for generat-
ing inequity between taxpayers with similar average incomes. They failed,
however, to see that taxation of annual income could also distort the dis-
tribution of tax burdens between different income classes.” This oversight
was unimportant at a time when the income tax was largely irrelevant to
the poor.® Since the early 1970s, however, two forces have combined to
render the annual accounting period—which itself is grounded in adminis-
trative convenience and government’s need for regular revenue rather than

53 Tax L. REV. 51, 56-57 (1999).

2.LR.C. § 32 (2001). The Earned Income Tax Credit provides a refundable tax credit
for low-income working families of up to $4,008 for a family with two qualifying children,
$2,428 for a family with one qualifying child, and $364 for a family with no qualifying chil-
dren. /d. It is refundable because qualifying families may receive the credit as a refund from
the Internal Revenue Service even if they owe no federal income tax. Id. The amount of the
credit initially rises, then plateaus, and finally declines ultimately to $0 as earned income
rises. See id.

3 MAKING WORK PAY: THE EARNED INCOME TAX CREDIT AND ITS IMPACT ON AMERI-
CAN’S FAMILIES 1 (Bruce D. Meyer & Douglas Holtz-Eakin eds., 2001).

4 See, e.g., 147 ConNG. REC. H431-05 (Feb. 27, 2001) (George W. Bush, Address of the
President to the Joint Session of Congress) (“A tax rate of 15 percent is too high for those
who earn low wages”); Sue Kirchhoff, Tax Relief for Poor Gaining Advocates, BOSTON
GLOBE, Feb. 25, 2001, at Al (quoting Bush as saying that his tax cut plan would “unlock
the door to the middle class” for low-income families). Many question President Bush’s
substantive commitment to tax relief for the poor. See, e.g., id. (noting criticism that
Bush’s proposal would shut out millions of working poor families); Editorial, The Real Tax
Plan, WasH. PosT, Feb. 11, 2001 (criticizing the Bush tax plan for providing half of its
savings to the top 5% and a third of its savings to the top 1% of the population by income).

SLR.C. § 441 (2001). The Internal Revenue Code specifically requires taxation of an-
nual income, and some case law suggests that significant deviations from the regularity of
annual income measurement could be subject to constitutional challenge. See, e.g., Burnet
v. Sanford & Brooks Co., 282 U.S. 359, 365 (1931) (“The Sixteenth Amendment was
adopted to enable the government to raise revenue by taxation. It is the essence of any
system of taxation that it should produce revenue ascertainable, and payable to the gov-
ernment, at regular intervals.”).

SLR.C. § 1 (2001).

"E.g., Jay Soled, A Proposal to Lengthen the Tax Accounting Period, 14 AM. J. TAX
PoL’y 35, 62 (1997) (“There is no apparent reason why [lengthening the tax accounting
period] . .. would have any bearing on the vertical equity of the tax system.”). See also
infra notes 68—69 and accompanying text.

8 Prior to introduction of the EITC in 1975, many low-income taxpayers neither owed
taxes nor were eligible for a refund.
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fundamental principles of fairness—especially inaccurate and unfair for
low-income families. First, low-income taxpayers now face steep mar-
ginal tax rates as a result of the tenfold expansion of the EITC between
1986 and 1996.° These high marginal rates magnify the tax penalties as-
sociated with income fluctuations. Second, low-income families experi-
ence higher income volatility from year to year than middle- and high-
income families, and income volatility has been increasing for all income
levels over time.'°

As a result of these two forces, this Article finds that the taxation of
annual income disproportionately burdens low-income families. Annual
income measurement increases the tax burden on poor taxpayers by an
average of 2.0 percentage points compared to long-term income averag-
ing—a tax penalty four times greater than that experienced by high-
income families.!" The stakes are especially large for some low-income
families. For example, the after-tax income of a single mother with two
children earning $35,000 in one year and none in the second would be
$8,980 higher if she averaged her income over two years."?

Fairness demands change. Tax law has regularly breached the annual
accounting period to mitigate the harshness of the taxation of annual in-
come for high-income taxpayers and corporations.'* Low-income indi-
viduals deserve no less. Accordingly, this Article proposes redressing the
heaviest burdens of the annual accounting period on the less affluent
through two simple and focused “Targeted Averaging” devices. Under Tar-
geted Averaging, taxpayers could smooth their income over two years for
the purpose of calculating the EITC. In addition, they could carry back
for one year their unused standard deductions and personal and depend-
ent exemptions.

Targeted Averaging is focused on alleviating the burden of taxation
of annual income on low-income families. An evaluation of the distribu-
tional impact of Targeted Averaging using longitudinal data reveals that it
is highly progressive'* and that there is a strong correlation between those

° Ventry, supra note 1, at 34,

10 See infra notes 61-67 and accompanying text, tables and figures. See also Peter
Gottschalk & Robert Moffitt, The Growth of Earnings Instability in the U.S. Labor Market,
in 2 BROOKINGS PAPERS ON EcoNomic AcTIvITY 217 (1994) (finding that earnings volatil-
ity grew for white men between the 1970s and 1980s and that earnings volatility is higher
absolutely, and has risen more as an absolute value and as a percentage, for white men with
less education and for those in lower quartiles of average earnings); Ann Huff Stevens,
Changes in Earnings Instability and Job Loss, 55 INDUs. & LaB. REL. REvV. 60, 60 (2001)
(finding that male earnings instability increased between 1970 and 1991).

I See infra Table 4. “Long-term” averaging refers to averaging over ten to twenty-five
years of income data. “High-income taxpayers” refers to those in the top quartile of the
lifetime income distribution. “Low-income taxpayers” and “poor taxpayers” refers to those
in the bottom quartile. For a discussion of why the bottom quartile is defined as poor, see
infra notes 45, 72.

12 See infra notes 42-46 and accompanying text.

13 See infra notes 25-28, 74-83 and accompanying text.

'* The most common definition of progressivity (and the one employed here) is that
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who benefit from it and those most hurt by the annual accounting period.*
Conversely, there is a small and negative correlation between the families
who are hurt most by annual income measurement and those who benefit
most from .an alternative with roughly the same cost, cutting the bottom
tax bracket.'®

In addition, Targeted Averaging minimizes administrative and com-
pliance costs for participating taxpayers and for the government. Past
comprehensive income averaging provisions were poorly structured and
inordinately complex,'” an inherent problem when averaging across the
tax law’s multitudinous credits and deductions. Targeted Averaging side-
steps this complexity by limiting its benefits to two provisions of the In-
ternal Revenue Code, the EITC and standard and personal deductions.'®
Moreover, the vast majority of its beneficiaries—EITC recipients—now
employ tax preparers.' The marginal compliance costs of Targeted Aver-
aging would be even smaller for them, entailing only a few additional
calculations or steps in a computer program,

Finally, and most broadly, Targeted Averaging offers the potential to
make credible policy makers’ claims that the EITC and welfare reform
“make work pay” and reduce work disincentives for low-income workers,
claims that are increasingly suspect amidst a rapidly changing occupa-
tional paradigm. The “new economy” has been accompanied both by an
increase in earnings volatility and by a dramatic rise in voluntary and
involuntary contingent, part-time, and temporary work.” In the face of
these vast changes, social policies have not adjusted. Making work pay
today requires not just enhancing earnings when they are received but
also during frequent periods of unemployment that accompany low-wage
work. Targeted Averaging offers this potential. By refunding penalties for
fluctuating earnings in lean years when low-income families are most in
need, it would mitigate one of the strongest work disincentives: the vast

average tax rates rise when moving up the income scale. RICHARD A. MUSGRAVE & PEGGY
B. MUSGRAVE, PUBLIC FNANCE IN THEORY AND PRACTICE 356 (Sth ed. 1989).

15 See infra notes 121-122 and accompanying text.

16 1d.

17 E.g., Martin David et al., Optimal Choices for an Averaging System—A Simulation
Analysis of the Federal Averaging Formula of 1964, 23 NAT’L Tax J. 275, 275 (1970) (“We
find the current averaging provision . . . to be unnecessarily complex, excessively restric-
tive, and generally inadequate in conception and execution.”). See also infra notes 80-89
and accompanying text.

BLR.C. §§ 32, 63(c), 151 (2001).

1 Jennifer L. Romich & Thomas S. Weisner, How Families View and Use the Earned
Income Tax Credit: Advance Payment Versus Lump-Sum Delivery, in MAKING WORK PAy:
THE EARNED INCOME TAX CREDIT AND ITS IMPACT ON AMERICAN FAMILIES, 366, 376
(Bruce D. Meyer & Douglas Holtz-Eakin eds., 2001) (finding that only 10% of EITC re-
cipients prepare their returns themselves).

2 Gottschalk & Moffitt, supra note 10, at 250-51 (noting studies showing that tempo-
rary work grew sevenfold between 1970 and 1992 and now exceeds employment in the
auto and steel industries combined and that contingent work broadly defined may now
encompass 25% of the workforce).
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uncertainty that parents face when they leave the stable income of welfare
and other social programs for the increasingly unstable income of work and
its associated costs.

This Article proceeds in two Parts. Part I presents the normative ar-
gument for measuring income over a longer time period. It examines the
theory and evidence of how annual income measurement overtaxes the
poor and considers the effectiveness of previous income averaging provi-
sions. Part II explains the goals and structure of Targeted Averaging and
assesses its merits relative to two alternatives, two-year averaging of all
income and a cut to the lowest tax bracket of the same cost. The conclu-
sion briefly explores the relative advantages of addressing income vola-
tility through tax-based programs.

I. WHY ANNUAL INCOME MEASUREMENT OVERTAXES
Low-INCOME FAMILIES

A. The Case for Measuring Income over a Longer Period

Two traditional goals of tax policy—horizontal and vertical equity*—
require decisions about the time period over which people should be com-
pared. If the accounting period is inaccurate, equally situated taxpayers
will not be treated equally, and the tax system will not redistribute between
the more and less affluent as intended by the tax rate structure. The nor-
mative case for income averaging thus turns, in large part, on whether
income averaging promotes horizontal and vertical equity because meas-
uring income over a longer period is a more accurate gauge of ability to
pay and well-being than the annual method.

Few scholars have systematically analyzed the merits of taxation of
lifetime income relative to the annual perspective,? despite the impor-

2 “Horizontal equity” is the principle that people with the same income should pay the
same tax. See MICHAEL J. GRAETZ & DEBORAH H. SCHENK, FEDERAL INCOME TAXATION
31 (3rd ed., 1995); Paul R. McDaniel & James R. Repetti, Horizontal and Vertical Equity:
The Musgrave/Kaplow Exchange, 1 FLA. TAX REv. 607, 610 (1993). “Vertical equity”
requires that income be appropriately redistributed between unequals, generally by people
with greater income paying greater amounts of tax. /d. Some scholars have argued that
horizontal equity is not an independent norm but rather a by-product of one’s theory of
vertical equity, which is in turn based upon one’s economic assumptions and theory of
justice. See Louis Kaplow, A Note on Horizontal Equity, | FLA. Tax REv. 191, 192 (1992);
McDaniel & Repetti, supra, at 610—12. Others contend that horizontal equity is not deriva-
tive of vertical equity, but rather the pervasiveness of the principle under the different for-
mulations of distributive justice suggests that it is a stronger primary rule. See Richard A.
Musgrave, Horizontal Equity: A Further Note, | FLA. Tax REv. 354, 355 (1993); Richard
A Musgrave, Horizontal Equity, Once More, 43 NaT’L Tax J. 113, 116-17 (1990). Either
way, the combination of horizontal and vertical equity requires a decision about the length
of time over which income should be measured.

2 But see Richard Schmalbeck, Income Averaging After Twenty Years: A Failed Ex-
periment in Horizontal Equity, 1984 DUKE L.J. 509 (1984) (analyzing under what assump-
tions averaging improves horizontal equity); Wilbur A. Steger, On the Theoretical Equity
of an Averaging Concept for Income Tax Purposes, 13 Tax L. REv. 211 (1958) [hereinafter
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tance of the differences between taxation of annual and lifetime income
and the fact that economists increasingly employ lifetime analysis.? This
inattention to equity stems from the lack of a principled foundation for the
annual accounting period itself. From the outset, tax law adopted the an-
nual accounting period out of administrative and revenue concerns rather
than out of principles of fairness.* As a result, tax law has long recognized
that annual income measurement can be problematic. It has breached the
annual accounting period when it was deemed unfair or inefficient through
four main devices: carryovers,? judicially created doctrines,” deferral,”

Theoretical Equity] (summarizing arguments for income averaging).

2 For studies using lifetime income to analyze the distributional burdens of taxation of
annual income, see, for example, JOHN CREEDY, THE DYNAMICS OF INEQUALITY AND PoOV-
ERTY: COMPARING INCOME DISTRIBUTIONS 7-8 (1998); DoN FULLERTON & DIANE LiM
ROGERS, WHO BEARS THE LIFETIME Tax BURDEN? (1993); James B. Davies, Tax Inci-
dence: Annual and Lifetime Perspectives in the United States and Canada, in CANADA-
U.S. Tax CoMPARISONS (John B. Shoven & John Whalley eds., 1992); James Davies et al.,
Some Calculations of Lifetime Tax Incidence, 74 AM. EcoN. REv. 633 (1984); Michael J.
Graetz, Paint-by-Numbers Tax Lawmaking, 95 CoLuM. L. REv. 609, 651-52 (1995) (noting
Congressional Budget Office and Joint Committee on Taxation studies); M. Kevin McGee,
The Lifetime Marginal Tax Rate, 44 PuB. FIN. 51 (1989); Gilbert E. Metcalf, The Lifetime
Incidence of State and Local Taxes: Measuring Changes During the 1980s, in Tax Pro-
GRESSIVITY AND INCOME INEQUALITY 59 (Joel Slemrod ed., 1994). The rise in lifetime
analysis may be due in part to the relatively recent availability of longitudinal data on the
United States population. For example, the Panel Survey of Income Dynamics (“PSID”)
began collecting data in 1968 and the National Longitudinal Survey (“NLS”) series began
in 1966. See infra notes 61, 154—157 and accompanying text.

% Burnet v. Sanford & Brooks, which established that the annual accounting period is a
foundational element of the federal income tax, did so by arguing “[i]t is the essence of
any system of taxation that it should produce revenue ascertainable, and payable to the
government, at regular intervals.” 282 U.S. 359, 365 (1931).

3 BExamples include LR.C. § 1212 (2001) (permitting carryovers of capital losses
indefinitely for individuals and a three-year carryback and five-year carryover of capital losses
for corporations) and I.LR.C. § 172 (2001) (authorizing a three-year carryback and fifteen-
year carryover of business net operating losses). See also Libson Shops, Inc. v. Koehler, 353
U.S. 382, 386 (1957) (justifying the business net operating loss deduction as necessary “to
ameliorate the unduly drastic consequences of taxing income strictly on an annual basis”).

% Such judicially created doctrines are typically codified subsequently in whole or in
part. Examples include the claim of right doctrine, see United States v. Lewis, 340 U.S.
590 (1951) (holding that if a taxpayer received earnings under a claim of right and without
restrictions as to its disposition, he has received income subject to tax even if his right to
the money is later successfully disputed and he is forced to restore its equivalent); North
American Oil Consolidated v. Burnet, 286 U.S. 417 (1932) (holding a company has earned
no income where a company might never receive it and has no right to demand payment);
LR.C. § 1341 (2001) (permitting a carryback of deductions for items previously included
in income when the taxpayer subsequently discovers that he or she did not have an unre-
stricted right to such item), and the tax benefit rule, see LR.C. §§ 111, 186 (2001);
Hillsboro Nat’] Bank v. Comm’r of Internal Revenue, 460 U.S. 370, 372 (1983) (“[T]he tax
benefit rule ordinarily applies to require the inclusion of income when events occur that are
fundamentally inconsistent with an earlier deduction.”).

27 Examples include the numerous tax expenditures for private pensions that permit de-
ferral of compensation over time, see, e.g., LR.C. §§ 401, 402, 403(b), 404, 412 (2001),
and the realization principle, which permits deferral of taxation on capital gains until they
are “realized” by the sale, exchange, or disposal of the underlying property, see BITTKER,
MCMAHON & ZELENAK: FEDERAL INCOME TAXATION OF INDIVIDUALS § 28.01 (2003). It is
worth noting that proposals to improve the accuracy of income measurement by lengthen-
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and traditional income averaging.® The annual accounting period, how-
ever, raises fairness concerns similar to the underlying reasons behind ex-
isting provisions for low-income families. Professors Gilbert Metcalf and
Don Fullerton explain that “[t]he low-annual-income group may include
four very different kinds of individuals: those with volatile annual in-
come who merely had a bad year, those who are young and just beginning
a high-income career, those who are old and just finished a high-income
career, and those who are truly poor.”” More careful consideration of what
makes an accounting period “accurate” is necessary, therefore, in order to
weigh the burdens of the annual accounting period for low-income tax-
payers.

Accurate income measurement depends upon people’s economic ho-
rizons, including their foresight, credit constraints, and planning abilities.
For example, lifetime income would be the best gauge of whether two peo-
ple are similarly situated if they could save and borrow without constraint,
perfectly foresee their future income for the rest of their lives, and plan
their savings and spending over their lifetimes.*® Conversely, annual ac-
counting would be most accurate if they could not save or borrow for
more than a year, had no ability to predict next year’s or recall last year’s
income, or could only take into account one year of income when making
economic decisions. In reality, neither of these situations holds, and the
most “accurate” accounting period is person-specific.

Nevertheless, three considerations suggest that, as a general rule, a
longer-than-annual accounting period is more precise. First, although there
is no firm consensus regarding the period over which people adjust con-
sumption to income, the fairest characterization of the vast economic
literature on the subject is that this adjustment occurs over a period of

ing the accounting period do not in fact run counter to Professor Jeff Strnad’s proposal to
shorten the assessment period for capital income. Jeff Strnad, Periodicity and Accretion
Taxation: Norms and Implementation, 99 YALE L.J. 1817, 1823 (1990). Strnad is con-
cerned that taxpayers take advantage of the realization principle by realizing losses (and
the concomitant deductions) in early periods, while deferring taxation on accumulated
gains by not selling such assets until later. /d. at 1819-21. To reduce this bias in favor of
risky assets and capital income in general, he advocates including capital gains as they
accrue in the definition of income. Id. As he points out, this is possible under lifetime
taxation—one’s tax rate would depend upon one’s lifetime income, which would in turn
include the present discounted value of accrued capital gains. Id. at 1843—44. Thus, his
concerns turn more on what income is measured than the period over which it is measured.

2 Examples include the provisions for “bunched income” prior to 1964, LR.C. §§ 1301-
1309 (1954). See infra note 78 and accompanying text. See also Leslie C. Smith, How to
Become Miss America Without Achieving Any “Major Accomplishment”—Some Thoughts
on the Income Averaging Provisions of the Internal Revenue Code, 54 MARQ. L. REv 329,
331 (1971). More comprehensive income averaging provisions were in place from 1964 to
1986. L.R.C. §§ 1301-1305 (1964).

® GILBERT E. METCALF & DoON FULLERTON, THE DISTRIBUTION OF TAX BURDENS:
AN INTRODUCTION 19 (Nat’l Bureau of Econ. Research, Working Paper No. 8978, 2002).

* One may, of course, want to take other factors into account in levying a tax on that
income, such as whether the taxpayer has children.
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time somewhere between a year and a lifetime.>! Some hypothesize a life-
cycle approach, in which people adjust their consumption to their predicted
lifetime income.*> Most scholars reject this view as a perfect model of
consumption behavior, while admitting that it has some explanatory power.*
Others posit shorter economic horizons because of people’s high discount
rates for future income, their uncertainty about their future earnings, the
imperfection of capital markets, and the failure of people to consume as
much of their assets after retirement as the life-cycle model predicts.*
Still others contend that the fact that many do not spend down their assets
in retirement in order to leave bequests, even small ones, actually implies
multigenerational economic horizons.® While this debate will not be set-
tled here, the economic literature does suggest that, for most purposes,
taxpayers’ economic horizons are indeed much longer than annual.

Second, and reinforcing this argument, past and future income can im-
pact current consumption possibilities through savings and capital mar-
kets. Although capital markets are imperfect and offer few opportunities.
for borrowing against future labor income, savings is unrestricted and
borrowing against future capital income is widespread. As a result, peo-
ple can and do spread their income to some degree, rendering annual in-
come measurement imprecise. Moreover, even if capital markets are not
employed to spread income, the opportunity to use them may still be rele-
vant when determining ability to pay. For example, consider two women,
one who earns $100,000 each year for thirty years, and one who earns
$10,000 every year until the thirtieth year when she earns $100,000 as
well. The first woman will probably own a home and many other assets.
Even if the first woman squandered all her money, some may believe that
her decision not to save is normatively significant and that she should pay
slightly more taxes in the thirtieth year. As Professor Michael Graetz
notes, the “lifetime perspective finds substantial support in certain fun-
damental philosophical concepts, including the idea that people should
be responsible for their actions throughout their lives.”*

3! See, e.g., Michael Landsberger, Consumer Discount Rate and the Horizon: New Evi-
dence, 79 J. PoL. Econ. 1346, 1347 (1971) (finding support for a time horizon of roughly
three years); Steger, Theoretical Equity, supra note 22, at 211 (concluding that empirical
studies on the time context of economic decisions do not deny the merits of income aver-
aging but do reject it for all but relatively short periods).

32 MiLTON FRIEDMAN, THE THEORY OF THE CONSUMPTION FUNCTION 220-21 (1957)
(introducing the permanent income hypothesis).

3 See generally Marjorie A. Flavin, The Adjustment of Consumption to Changing Ex-
pectations About Future Income, 89 J. PoL. EcoN. 974 (1981) (finding that data significantly
reject the permanent income hypothesis); Chulsoo Kim, Measuring Deviations from the
Permanent Income Hypothesis, 37 INT’L EcoN. REV. 205 (1996) (finding that postwar U.S.
consumption deviates from the permanent income hypothesis by less than 4%, which indi-
cates a reasonably good fit).

3 HENRY J. AARON, EcoNoMic EFFECTS OF SOCIAL SECURITY 10, 19 (1982).

31d. at 10-11.

% Graetz, supra note 23, at 653.
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Finally, and most importantly, as a result of credit constraints and
imperfect foresight, utilitarian theory and social insurance theory both sug-
gest that families with volatile incomes should actually pay less, not
more, taxes. First, if one accepts the declining marginal utility of money,
persons with fluctuating incomes will have less total utility since the ex-
tra income they receive in their lush years is worth less to them than if it
were received in a lean year.”” Second, families with volatile incomes will
likely incur additional expenses connected with changes in their standard
of living.*® For instance, they may move more often or incur high-interest-
rate debt in order to keep up with payments for consumer durables.*® Third,
they will have less ability to plan their expenditures, which may also re-
sult in utility losses.®® Lastly, volatile incomes are one of the inherent
risks of working and living in a market economy that social insurance
seeks to address.*' As a result, families with volatile incomes actually
should bear a relatively smaller tax burden.

Ultimately, however, the normative case for income averaging does not
depend on arguments that low-income families with fluctuating incomes
should pay relatively less taxes or that income should be measured over a
lifetime or longer. Instead it simply rests on the proposition that families
should not be penalized by the tax system for short-term income fluctuations

¥ Steger, Theoretical Equity, supra note 22, at 212. These utilitarian arguments are
subject to the conventional critique that utility cannot be compared interpersonally. In
addition, whether the declining marginal utility of money should imply lower taxation for
people with fluctuating incomes depends on one’s social welfare function. The contention
holds if one aims to maximize the sum of utilities, but if one believes that individuals should
sacrifice the same proportion of their utility to taxes, averaging is indicated only if one meas-
ures social utility more than annually. See Schmalbeck, supra note 22, at 551-52 (provid-
ing an example); Soled, supra note 7, at 61. As discussed, however, people’s economic
horizons should be understood as longer than annual, and, therefore, social utility should
be measured over a longer time period.

3 WILLIAM VICKREY, AGENDA FOR PROGRESSIVE TAXATION 166 (1947).

3 See COMMUNITY REINVESTMENT Ass’N OF N.C., Too MUCH MONTH AT THE END OF
THE PAYCHECK: PAYDAY LENDING IN NORTH CAROLINA 37 (2001) (describing the rapid
growth of payday lenders charging an average annual percentage rate (“APR”) 460%),
available at hitp://www.cra-nc.org/paycheck.pdf. One borrower recounted:

1 was behind in my car payment. It was just that one time I didn’t have the money.
But I never did have the $300 to go on and pay the payday lender, so I kept re-
newing—just for that one time. Now I know that I spent more than $2,000 over a
two-year period, just for that one $261 loan.

Id at7.

40 VICKREY, supra note 38, at 166.

41 See MICHAEL J. GRAETZ & JERRY L. MasHAW, TRUE SECURITY 8 (1999) (arguing that
social insurance programs are necessary to buffer the inherent risks of working and living
in a market economy and are a critical underpinning for a vibrant market economy itself).
See generally Mark J. Mazur, Optimal Linear Taxation with Stochastic Incomes, 44 PUBLIC
FINANCE 31 (1989) (suggesting that optimal tax theory may imply a more progressive rate
structure under increasing income uncertainty as a form of insurance against income
fluctuations when private markets fail).
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and that, for all the reasons outlined above, it is generally more accurate to
measure their income over periods somewhat longer than one year.

Although such a goal smacks of compromise, tax law routinely makes
such compromises in current averaging devices and the annual account-
ing period itself. Moreover, even if the perfectly tailored accounting pe-
riod for each taxpayer is unknown, we should at least seek a more accu-
rate measure of income than we have achieved. To this end, the previous
discussion illustrates three goals for a new income averaging provision: it
should mitigate the most dramatic differences between measuring income
annually versus over a longer period; it should provide a form of social
insurance against earnings fluctuations by targeting benefits to lean years
when utility losses are greatest; and finally it should minimize complex-
ity so that its benefits are not absorbed by compliance expenses but are
realized by those hurt most by the annual income measurement.

With these objectives in mind, the next Section examines which groups
actually suffer the greatest income volatility and the greatest losses as a re-
sult of the annual accounting period.

B. The Dynamics Generating Overtaxation of the Poor

The annual accounting period can have a profound effect on the well-
being of low-income families relative to the more affluent. In order to under-
stand the mechanics of how and why this occurs, two stylized examples
are helpful. Consider Lisa, a single mother of two whose income varies
by 100%. She earns $35,000 in year one and $0 in year two, for an aver-
age of $17,500, only slightly above the official poverty line.* If she cal-
culates her federal income taxes annually, she will pay an average of
$624 per year, because her income is too high to receive the EITC in year
one and too low in year two.® If she averages her income, however, she
will pay no taxes and receive $3,866 each year from the EITC and the
refundable child tax credit, a difference of $8,980.* Because many believe

421n 2001, the official poverty line was $14,630 for a family of three. 66 Fed. Reg.
10,695-97 (Feb. 16, 2001). '

43 In the years when her income is $35,000, she will claim a standard deduction of $6,650,
LR.C. § 63(c)(2) (2001), and exemptions totaling $8,700, L.R.C. § 151(c)-(d) (2001), leaving
her with taxable income of $19,650. Of this, the first $10,000 is taxed at the 10% rate,
LR.C. § 1()(1)(B)(ii) (2001), and the remaining $9,650 at the 15% rate, LR.C. § 1(b) (2001),
producing an initial tax liability of $2,448. She will then claim $1,200 in child tax credits,
L.R.C. § 24(a)(2) (2001), so her net tax liability will be $1,248. She is not eligible for the
EITC, L.R.C. § 32(b) (2001). In the years when her income is $0, she pays no taxes and is
eligible neither for the EITC nor the Child Tax Credit (“CTC”).

“If her income were $17,500, Lisa would again claim a standard deduction of $6,650
and exemptions totaling $8,700, I.R.C. §§ 63(c)(2), 151(c)—(d) (2001), so her taxable in-
come would be $2,150, all taxed at the 10% rate, LR.C. § 1(i)(1)(B)(ii) (2001), for an ini-
tial tax liability of $215. Lisa would then take a $215 child tax credit, .LR.C. § 24(a)(2)
(2001), and claim a refundable child tax credit of $750, LR.C. § 24(d)(1)(A)(i) (2001).
Finally she would be eligible for an additional refundable tax credit of $3,116 under the
EITC, I.LR.C. § 32(b) (2001). Her net tax liability is therefore —$3,866.
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that at least 150% of the official poverty line is a more realistic measure
of poverty®—$21,945 in her case as a single mother with two children—
averaging has also brought Lisa and her children out of poverty.*

TABLE 1: STYLIZED EXAMPLE OF INCOME AVERAGING

Lisa Heidi

Year One | Year Two | Year One | Year Two
Income $35,000 $0 $200,000 | $100,000
Annual Tax $ 1,248 $0 $ 51,815 | $ 18,248
Average Post-Tax
Income, Annual In- | $16,876 $114,968
come Measurement
Average Tax Rate,
Annual Income 4% 23%
Measurement
Averaging Tax -$3,806 | -$3,866 [$ 33,615 |$ 33,615
Average Post-Tax
Income, Income Av- | $21,366 $116,385
eraging
Average Tax Rgte, —26% 22%
Income Averaging
Averaging Rat'e Cut 30% 1%
Under Averaging

4 See, e.g., PATRICIA RUGGLES, DRAWING THE LINE: ALTERNATIVE POVERTY MEAS-
URES AND THEIR IMPLICATIONS FOR PUBLIC PoLiCcY 7-8 (1990). The official poverty line
was created using consumption data from 1955. Id. at 4, 36. At the time, the average fam-
ily spent one third of its budget on food, and the poverty line was thus set at three times the
cost of a subsistence food basket. /d. Since then, the share of the average family’s budget
allocated to food has fallen considerably, from about one-third to one-fifth, in part due to
the rapid rise of health and housing costs relative to food. Id. at 50. Under one of the less
controversial proposals to update the poverty line, the original approach would be fol-
lowed. Id. Instead of multiplying the current cost of a subsistence food basket by three, it
would be multiplied by the inverse of the current share of food in the average family
budget. /d. This methodology would have yielded a 1987 poverty line that was 1.68 times
the official one. Id. Presumably, the difference between the official and proposed poverty
line would be even greater today.

46 It has also dramatically increased her incentive to work, augmenting her take-home
pay by 27%. This figure is derived from the difference in taxes divided by her take-home
pay without averaging ($8,980/$33,752). It is worth noting that although Lisa receives
$8,980 in the second year when she is not working, that refund is not something for noth-
ing. Instead, it is contingent on her having worked in the past year. The precise timing of
her receipt of $8,980 depends on the structure of the averaging provision.
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In contrast, Heidi, a second, higher-income single mother with two
children is not affected nearly as much by annual income measurement. Her
income varies by only 50%, from $200,000 in year one to $100,000 in year
two. Assuming that she does not itemize and calculates her tax liability
on an annual basis, she will pay an average of $35,032 in taxes per year.*’
If she averages, her tax liability will fall by only $1,416.9% As illustrated
in Table 1, another way to understand the difference between Lisa and Heidi
is that over time Lisa’s “average rate cut” is much greater.” While Lisa’s
effective tax rate falls from 4% under annual accounting to —26% under av-
eraging, a huge average rate cut of 30 percentage points, Heidi’s falls from
23% to 22%, only a one percentage point reduction.

4 1In the years when she earns $200,000, Heidi will claim a standard deduction of
$6,650 and exemptions totaling $3,946 (she is in the phase-out range for personal and
dependent exemptions), LR.C. §§ 63(c)(2), 151(c)—~(d) (2001), leaving her with taxable
income of $189,404. This income is taxed at rates ranging from 10% to 35.5% for a tax
liability of $51,815, L.R.C. § 1(b), (i)(1)(B)(ii) (2001). Heidi is not eligible for the EITC or
CTC in those years, since both phase out at higher incomes. L.R.C. §§ 24, 32 (2001). In the
years when Heidi earns $100,000, she claims a $6,650 standard deduction and $8,700 in
exemptions, resulting in $84,650 in taxable income. L.R.C. §§ 63, 151 (2001). Her taxable
income is subject to rates ranging from 10% to 27.5%, for an initial tax liability of $18,248,
LR.C. § 1(b), (i)(1)(B)(ii) (2001). Again she is ineligible for the EITC and CTC. LR.C.
§§ 24, 32 (2001). The average of $18,248 and $51,815 is $35,032.

“3 If she earned $150,000, Heidi would claim a standard deduction of $6,650 and ex-
emptions totaling $7,426, LR.C. §§ 63(c)(2), 151(c), (d) (2001), since she is again in the
phase-out range for personal and dependent exemptions. Her taxable income is thus
$135,924. After her taxable income is taxed at rates ranging from 10% to 30.5%, I.R.C.
§ 1(b), ()(1)(B)(ii) (2001), her tax liability is $33,615. She is ineligible for the EITC or
CTC. LLR.C. §§ 24(b)(2), 32(b) (2001).

49 See infra note 70 for the derivation of average rate cuts.
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Lisa and Heidi are not typical taxpayers. Their examples, however,
highlight two reasons why low-income taxpayers may be more vulner-
able to fluctuation penalties. Lisa is overtaxed either because her income
fluctuates more widely or because marginal tax rates rise more steeply in
the range in which her income fluctuates. To determine whether either of
these propositions hold in reality, it is necessary to explore the marginal
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rate structure under current law and income volatility patterns among the

population in general. ) ) _ )
The first issue in predicting the distributional impact of income

averaging is whether the current tax structure generates greater tax penalties
for a low-income taxpayer experiencing the same dollar value of income
fluctuations as a taxpayer who is more affluent. This is generally the
case, as Figure 1 illustrates. In large part as a result of the introduction of
the EITC in 1975 and its dramatic expansion over the past fifteen years,
the marginal tax rate facing a married family with two children that does
not itemize rises sharply from —40% on its first dollar earned® to 35%
when it earns $32,000.%' Thereafter, it drops slightly and then rises gradually
to a peak of 43% at $310,000.”> A full 90% of the rise in marginal rates
thus falls roughly upon the bottom quartile of married families.”

% I.R.C. § 32(b) (2001).

st At $32,000, the family will claim a standard deduction of $7,600 and exemptions
totaling $11,600, leaving $12,800 in taxable income, L.R.C. §§ 63(c)(2), 151(c), (d) (2001).
Its highest nominal marginal rate is therefore 15%, L.R.C. § 1(b), @(1)(B)(ii) (2001). The
family will also be in the phase-out range of the EITC, however, which reduces its EITC
by 20.2% for every dollar earned. L.R.C. § 32(b) (2001). Consequently, its implicit mar-
ginal rate is 35.2%.

52 At $310,000, each new dollar the family earns is taxed at a marginal rate of 39.1%,
L.R.C. § 1(b), ()(1)(B)(ii) (2001). In addition, for every $2,500 earned, its. exemptions are
reduced by 2% from its original $11,600, or by $232, LR.C. §§ 63(c)(2), 151(c)—(d) (2001).
This produces an implicit marginal rate of 43% ((2500+232)*.391)/2500=.43).

53 Ninety percent is derived from dividing the rise under $32,000 from the total rise
(75/83). In 1998, 27% of married taxpayers filing jointly had adjusted gross income of less
than $30,000. INTERNAL REVENUE SERV., PUB. No. 1304, STATISTICS OF INCOME: INDI-
vIDUAL INCOME Tax RETURNs 1998, at tbl. 1.2 (May, 2001) [hereinafter INDIVIDUAL IN-
coME TAX RETURNS 1998], available at http://www.irs.gov/taxstats/article/0,,id=96586,00.
html. Roughly half of the rise is attributable to the EITC.
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These steep marginal rates facing low-income families mean that
these families generally suffer the largest penalties for a given dollar value of
income fluctuations. Intuitively this occurs because income volatility pushes
taxpayers into relatively high tax brackets in their peak earning years,
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brackets to which they would never be subject if they earned their income
evenly over time. The more rapidly tax brackets rise, the greater the fluctua-
tion penalty, and at the beginning of the income scale, tax brackets in-
clude shorter income ranges than higher up on the income scale. It is worth
noting that under a strictly progressive tax system where marginal rates
are always higher with higher income, taxpayers will always pay the
same or less under income averaging if their income fluctuates at all. Con-
versely where a tax system is not strictly progressive, falling marginal
rates create the possibility of fluctuation bonuses. Theoretically some low-
income families may therefore benefit from the annual accounting period
because marginal tax rates fall as the EITC phases out for families earn-
ing between $32,000 and $36,000.>* As will be discussed, in practice, how-
ever, the number of families receiving such bonuses is quite small, and
fluctuation penalties remain the norm.*

Although low-income families should generally experience greater
fluctuation penalties for a given dollar value of income volatility, it is also
important to determine whether the tax structure generates greater fluctua-
tion penalties for low-income taxpayers experiencing the same percent-
age income fluctuations as their more affluent counterparts. A $20,000
fluctuation represents much greater income volatility for a family earning
$20,000 than for one earning $200,000, and, therefore, income volatility
is better understood (and hereinafter defined) as the percentage, not the
dollar value, by which income tends to vary from its mean. Although
Figure 1 illustrates that marginal rates tend to rise less steeply over a
$20,000 increment if one’s income is higher, it does not address whether
they rise less steeply over the same percentage fluctuation. In order to cor-
rect for this, Figure 2 presents the same graph in log scale.’

Figure 2 reveals that for a given percentage change in income, mar-
ginal tax rates do rise most steeply for low-income families, specifically
those earning roughly $10,000 to $25,000. For example, if a married fam-
ily’s income moves from $12,100 to $18,000 on the chart, a 50% increase,
its marginal tax rate rises by twenty percentage points. But if its income
moves from $89,300 to $133,300, also a 50% increase, its marginal tax
rate only rises by six percentage points. Marginal tax rates rise more
smoothly for individual filers.

At first glance, Figure 2 also suggests that, for a given level of in-
come volatility, that marginal tax rates rise relatively steeply for upper-
middle income families earning between roughly $50,000 and $70,000.
While important, this effect is moderated by some necessary simplifications
in the model that exaggerate the steepness of the marginal tax rates fac-

#1R.C. § 32 (2001).

35 See infra note 73 and accompanying text and Table 5 (in the Appendix).

¢ Each number on the income axis represents a 22% fluctuation from the previous
point.
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ing higher-income taxpayers. For example, Figures 1 and 2 include the
most common deductions and credits—the standard deduction, personal
and dependent exemptions, the EITC and the Child Tax Credit (“CTC”)"
but exclude the value of itemized deductions, which most middle- and
upper-income taxpayers claim, as well as the regressive payroll tax.® A
more nuanced understanding of marginal rates thus implies that, even
given the same level of income volatility, low-income families pay larger
fluctuation penalties than more affluent families.

Low-income families do not, however, experience the same level of
income volatility. Instead a second force intensifies the burden of the an-
nual accounting period on low-income families—the fact that income
volatility differs systematically by income class. In previous empirical
research, Professor Ann Huff Stevens found that male earnings instability
increased between 1970 and 1991.% Professors Peter Gottschalk and Robert
Moffitt documented a similar rise in white male earnings instability and
found the rise to be most rapid among the lowest quartile.* These stud-
ies, however, neither assess how income volatility varies by income level
at a given point in time, nor whether the rise in income volatility holds on
a family basis (instead of an individual basis) and for families of all
races. Accordingly, in order to expand upon their research, income vola-

ST.R.C. §§ 1, 24, 32, 63, 151 (2001). The CTC provides a partially refundable tax
credit of up to $600 for each qualifying child of the taxpayer. .R.C. § 24 (2001). It is par-
tially refundable because families whose income falls within a certain range may receive
the credit as a refund from the Internal Revenue Service even if they owe no federal in-
come tax. Id.

% 1n 1999, 32% of all taxpayers itemized. INTERNAL REVENUE SERV., PUBLICATION
1304, STATISTICS OF INCOME: INDIVIDUAL INCOME Tax RETURNS 1999, at tbls. 1.4, 2.1
(Oct. 2001), available at http://www.irs.gov/pub/irs-s0i/99indtr.pdf. Roughly 76% of tax-
payers with adjusted gross income over $50,000 itemized, and approximately 91% with
income over $100,000 did. Id.

% Stevens, supra note 10, at 60-61, 68, tbl.2 (citing also other studies finding a general
upward trend in éaffiings instability in the United States and Canada). Professor Ann Huff
Stevens finds the rise is due in part to an increasingly strong effect of job loss upon earn-
ings volatility. /d. There is an ongoing and unresolved debate regarding whether job loss
rates have been increasing in the United States. Compare Annette Bernhardt et al., Trends
in Job Instability and Wages for Young Adult Men, 17 J. LaB. EcoN. §65 (1999) (finding a
significant increase in job instability among young adult men), and David A. Jaeger & Ann
Huff Stevens, Is Job Stability in the United States Falling? Reconciling Trends in the Cur-
rent Population Survey and Panel Study of Income Dynamics, 17 J. LaB. Econ. S1 (1999)
(finding no trend in the share of workers with less than one year of job tenure but an in-
crease in the share of men with less than ten years of tenure since the late 1980s), with
Peter Gottschalk & Robert Moffitt, Changes in Job Instability and Insecurity Using Monthly
Survey Data, 17 J. LaB. Econ. §91 (1999) (finding no increase in job turnover in the 1980s
and 1990s for married males), and David Neumark et al., Has Job Stability Declined Yet?
New Evidence for the 1990s, 17 J. LaB. Econ. 829, §52, S58 (1999) (finding no trend in
job stability for white women in the 1990s, modest declines for white men, the sharpest
declines for blacks, and no significant long-term trend overall).

% Gottschalk & Moffitt, supra note 10, at 217, 223 tbl.1, 242 (finding while male earnings
instability rose by about 33% between the 1970s and 1980s, controlling for changes in the
unemployment rate and the type of jobs available).
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tility patterns and trends for families of all races are examined using the
Panel Survey on Income Dynamics (“PSID”).%!

¢ The PSID is the best data set available for this purpose since most publicly available
tax and income data is cross-sectional and therefore does not track individual taxpayers
over time. The other major longitudinal data set, the NLS series, tracks only certain age
cohorts and consequently does not permit analysis of the population across the age distri-
bution. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, NLSY79 User’s GUIDE 3,
tbl.1.1.1 (1999), available at http://www.bls.gov/nls/ 79guide/1999/nls79g0.pdf (last vis-
ited Mar. 29, 2003). Specifically the NLS Older Men Survey Group tracked men aged
forty-five to fifty-nine from 1966 to 1990. /d. The NLS Mature Women Survey Group has
followed women aged thirty to forty-four from 1966 to the present. Id. The NLS Young
Men and the NLS Young Women Survey Groups followed individuals aged fourteen to
twenty-four beginning in 1966 and 1968, respectively, but stopped tracking the young men
in 1981. Id. Finally, the NLSY79 has followed individuals aged fourteen to twenty-one
from 1979 to the present. Id. As throughout the Article, further details on methodology are
included in the Appendix.
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As Figure 3% suggests, incomes of disadvantaged families fluctuate
far more than incomes of more advantaged families, whether disadvan-

62 Married parents are those who were married and had a child under age eighteen at
any point during the six-year period. Single parents are those who had a child under eight-
een at some point between 1987 and 1992 and were unmarried throughout the period. The
sample is confined to families with heads aged forty-four to forty-nine to prevent differ-
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tage is defined as having less income, having less education, being of
minority status, or receiving Aid to Families with Dependent Children
(“AFDC”) while an adult. Figure 3 (and Table 2 in the Appendix) shows
the percentage by which families’” yearly incomes tends to vary from their
average income between 1987 and 1992. It demonstrates that the annual
income of families in the bottom decile of average incomes typically
fluctuates by 71% from its six-year mean, while the annual income of the
average family fluctuates by only 27%. The annual income of families in
the top decile fluctuates even less, by only 24%. Similarly, blacks’ in-
come varies by 33%, while whites’ varies only by 26%.

In order to determine whether the differences in Figure 3 are statisti-
cally significant, Table 3 (in the Appendix) presents the results of an or-
dinary least squares regression.®® As the first regression shows, higher
average income is significantly associated with lower income volatility
for all income deciles relative to the poorest. The coefficients rise fairly
consistently with income class, in line with the theory that earnings fluctua-
tions fall as income rises. In addition, other groups facing significantly
greater income volatility, such as single parents and taxpayers who have
received welfare as adults, also tend to be among the poorest and most
disadvantaged.

Finally, to understand the trends over time, the second and third re-
gressions in Table 3 (in the Appendix) confirm (on a family basis and for
all races) Gottschalk and Moffitt’s findings that earnings instability has
increased over time and that the increase is strongest for the less affluent.
Using PSID data on different families with heads aged forty-four to
forty-nine® in four time periods, these regressions examine the relation-
ship between income volatility and time, controlling for other variables
including income quartile. The coefficient on the variable “time” in the
second regression implies that income volatility has indeed been rising

ences in the age composition of different groups from biasing the results and because pre-
vious research indicates that the age-earnings profile is flattest when workers are in their
late forties. See, e.g., FULLERTON & ROGERS, supra note 23, at 117 tbl.4-2.

6 Ordinary least squares regression (“OLS”) is a method for describing the statistical
relationship between two variables, typically in order to predict or explain the effects of
changes in one or more explanatory variables (the “independent variables”) on another
variable (the “dependent variable”). If one imagines a scatterplot graph with an independ-
ent variable on one axis and the dependent variable on the other axis, an OLS regression
identifies the “line of best fit” between those two variables—the line that minimizes the
sum of the squared deviations of each point from the line. The method can also “control”
for other variables by determining how the “line of best fit” between an independent vari-
able and the dependent variable changes depending on the value of another independent
variable. ROBERT S. PINDYCK & DANIEL L. RUBINFELD, ECONOMETRIC MODELS & Eco-
NoMmiIC ForecasTs 3-9 (3d ed. 1991). The coefficient of an independent variable (the top
number in the regressions in Table 3) determines the intercept or slope of the “line of best
fit” between that independent variable and the dependant variable (here, income volatility).
The “significance” or p-value of a coefficient is the probability that there is actually no
relationship between the dependent variable and the independent variable in question.

6 See supra note 62 and Appendix for an explanation.
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significantly over time for all groups, while the coefficients on quartiles
confirm that more affluent families experience significantly less income
volatility than poorer families.

In order to ascertain whether the rise in income volatility has been
more rapid for any particular group, the third regression employs inter-
action terms between time, on the one hand, and income quartile, educa-
tion, race, and family structure, on the other. A positive and significant
coefficient on an interaction term implies that income volatility grew
more rapidly over time for that group compared to a single, white, child-
less, high school dropout in the bottom quartile of income who received
AFDC at some point as an adult.® As such, the third regression suggests
that taxpayers in the second quartile, AFDC recipients, and parents faced
especially sharp growth in income volatility from the late 1960s through
the early 1990s. Black taxpayers experienced relatively weak growth in
income volatility (controlling for other characteristics) but remained subject
to broader earnings fluctuations than whites in general.®® In short, these
findings confirm and extend past research, indicating that income volatil-
ity is significantly and negatively correlated with income, that it has in-
creased significantly over time for all, and that it may have been increasing
most rapidly for families with below average earnings who have children.®’

C. How Much Does the Annual Accounting Period Overtax?

The predictable result of the working poor facing sharply rising mar-
ginal tax rates and significantly higher income volatility than more affluent
taxpayers is that annual income measurement systematically should im-
pose greater burdens on low-income families. Since the advent of the federal
income tax, however, virtually no scholars have examined this possibility
empirically,®® and only a few have noted it as a theoretical possibility.% Ac-

65 The choice of the default group is an arbitrary decision about what to use as a basis
for comparison and does not affect the findings.

% It is worth noting that the insignificant coefficient on time does not imply that fami-
lies falling outside these categories experienced no income volatility growth. Instead the
statistical significance of such growth may be muted by the inclusion of so many inde-
pendent variables.

67 See supra notes 59-60.

% See Wilbur A. Steger, Averaging Income for Tax Purposes: A Statistical Study, 9
NAT’L Tax J. 97 (1956). Steger used data from the 1929 to 1935 Wisconsin averaging
program to estimate the effect of different averaging proposals and found that permitting
the carryover of exemptions was the only averaging option that was more progressive than
annual income measurement. /d. at 112, Unfortunately his work is no longer particularly
relevant, both because it relies on data from seventy years ago and because the data was
from the Depression, when nominal incomes were falling. Id. at 102, 107. Jeffrey Liebman
examines the conditions under which Vickery-style lifetime cumulative taxation would
raise social welfare and includes empirical estimates of the impact of such lifetime taxation on
the lifetime consumption budget constraint. Jeffrey Liebman, Should Taxes Be Based on
Lifetime Income? Vickrey Taxation Revisited (July, 2002) (unpublished manuscript, on file
with author). No other work quantifies the distributional impact of averaging.
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cordingly, this Section discusses simulations employed to obtain a rough
estimate of the size and distribution of the annual accounting period’s pen-
alties. The benchmark against which these simulations measure taxation
of annual income is “lifetime taxation.” Under lifetime taxation, taxpay-
ers pay taxes annually based on their long-term average annual income.
These simulations use a ten- to twenty-five-year period for which data
exists.” Lifetime taxation is not a practical proposal,”! but it still provides

6 See, e.g., Richard Goode, Long-Term Averaging of Income for Tax Purposes, in THE
EcoNoMics oF TAXATION 159 (Henry J. Aaron & Michael J. Boskin eds., 1980) (arguing
that averaging only entails vertical equity implications if provisions are confined to high-
income taxpayers); Schmalbeck, supra note 22, at 564 (noting that the 1964 averaging
provisions significantly eroded progressivity but not considering whether they would have
been progressive if the $3,000 minimum had been repealed); Soled, supra note 7, at 62
(“There is no apparent reason why [averaging] . . ., if uniformly applied to all taxpayers,
would have any bearing on the vertical equity of the tax system.”). But see Anne L. Alstott,
The Earned Income Tax Credit and the Limits of Tax-Based Welfare Reform, 108 HARv. L.
REV. 533, 579 (1995) (discussing how shorter accounting periods tend to favor those with
fluctuating incomes under the regressive marginal tax rate structure characteristic of the
EITC); Michael R. Asimow & William A. Klein, The Negative Income Tax: Accounting
Problems and a Proposed Solution, 8 HARV. J. oN LEais. 1, 7 (1970) (noting the potential
for those with fluctuating incomes to receive benefits to which they otherwise would not be
entitled under a negative income tax if accounting periods were short); William A. Klein &
Edward A. Wiegner, Income Averaging for Tax Purposes—Sources of a Statutory Solution,
60 Nw. U. L. REv. 147, 158-59 (1965) (noting that averaging may have its greatest signifi-
cance for incomes ranging between $0 and $25,000 because rates rise slowly thereafter);
Steger, Averaging Income, supra note 68, at 110, 112.

™ Specifically, in order to estimate the differences between annual income measure-
ment and lifetime taxation, a sub-sample of the PSID was constructed covering families in
years in which they exhibited their most common family structure for tax purposes (mar-
ried, single with children, single without children), provided this yielded ten to twenty-five
years of continuous data for each family when the head was aged eighteen to sixty-five.
The data was weighted to reflect the United States population demographics in 1968 and
adjusted to 2001 dollars. The amount of taxes that a family owed on its annual income in
2001 was then calculated using a simple model, including the tax brackets, standard de-
duction, personal and dependent exemptions, EITC, and CTC. Simultaneously, the same
model was used to calculate the amount of taxes a family would have owed if its income
had not fluctuated and it had received its average income each year. The sum of its taxes
paid calculated on its annual income, over the sum of its income including transfers, was
its “average rate under annual income measurement.” (Transfer income includes, among
other things, Aid to Families with Dependent Children (“AFDC"), Social Security, Unem-
ployment Insurance, Worker’s Compensation, Supplemental Security Income (“SSI”),
child support payments, alimony and gifts.) The sum of its taxes paid calculated on its
average income, over the sum of its income including transfers, was its “average rate under
lifetime taxation.” The difference is its “average rate cut” under lifetime taxation. One
could argue that the sum of taxes paid and transfer income in the numerator would be a
better measure of the extent to which government in general imposes fluctuation penalties.
The Article does not examine this measure because of data limitations and because it is
interested in isolating the effect of the federal income tax system. The implications of
using a more comprehensive measure of tax and transfer income are indeterminate. On one
hand, it might modify the effect of income volatility on the poor because programs such as
AFDC and food stamps generally reach families with little or no income. On the other
hand, it would also include regressive elements of the tax-transfer system, such as the pay-
roll tax, the preferential treatment of capital gains, and itemized deductions like the home
mortgage interest deduction, all of which moderate fluctuation penalties for the more
affluent.

"t Lifetime taxation involves averaging across many years of one’s past and future in-
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an important comparison for how well taxation of annual income meas-
ures lifetime well-being and ability to pay, a benchmark against which one
can examine more practical policy alternatives. As Figure 4 (and Table 4
in the Appendix) suggests, the annual accounting period imposes sub-
stantially greater burdens upon disadvantaged families compared to affluent
families. If families are ranked by their average annual income, the bot-
tom quartile’s effective tax rate is 2.0 percentage points higher under an-
nual income measurement than it would be if income were fully averaged,
whereas the top quartile’s rate is only 0.5 percentage points higher. This
difference is especially significant given that the bottom quartile’s effec-
tive tax rate is 0.2% before averaging, indicating that the impact of aver-
aging is ten times the magnitude of the effective tax rate for the bottom
quartile. Averaging thus moves the working poor’ from paying no taxes
to a slight employment subsidy of —1.8%. Similarly, the rate increases
that blacks, single mothers, and current and former welfare recipients face
due to annual income measurement are also much greater.

come and would be difficult to implement. It is possible if one adopts Professor William
Vickrey’s proposal to calculate tax liability based on cumulative average income and then
apply the appropriate discount rate to the pattern of income received and taxes already
paid. See VICKREY, supra note 38, at 172-74. In addition, as Professor Jeffrey Liebman has
argued, the Social Security system is implicitly based on lifetime income, Liebman, supra
note 68, at 1, although one’s net “taxes” (taxes paid minus benefits received) are not de-
termined annually but rather upon retirement when benefits are calculated. See 42 U.S.C.
§§ 402 — 434 (2003)

2 As discussed above, many scholars believe the official poverty line should be ad-
justed upward by 70% or more to compensate for changes in the cost of food relative to
other household expenses. See supra note 45. If their proposals were adopted, roughly one
quarter of Americans would be defined as living in poverty. See U.S. CENSUs BUREAU,
CPS ANNUAL DEMOGRAPHIC SURVEY, MARCH SUPPLEMENT tbl.22 (2001) (finding that
24.9% of persons lived below 175% of the poverty line in 2000), available at http://ferret.
bls.census.gov/macro/032001/pov/new22_000.htm.
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Taxation of annual income, however, does not hurt all families within
each income class equally. Instead, some families within the lowest deciles
bear dramatic tax penalties due to their volatile incomes, while many
others in all deciles essentially bear no extra burden under annual income
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measurement.”® For example, Table 5 (in the Appendix) shows that the
average effective tax rate of 5% of families in the bottom decile is over
9.4 percentage points higher under taxation of annual income than under
lifetime averaging. Similarly, 5% of families in the bottom quartile expe-
rience at least a 7.6 average percentage point penalty. These averages
imply even greater tax rate penalties in the specific years in which such
families experience income fluctuations. In short, the tax system severely
mismeasures income for some low-income families and imposes penal-
ties upon them when they are economically most unstable.

D. The Failure of Past Income Averaging Efforts

A logical response to these burdens upon the disadvantaged is to im-
plement a new form of income averaging. Past experience with averag-
ing, however, does not provide very useful models. Most notably, current
and historical income averaging provisions have systematically excluded
low-income families. As discussed, the Internal Revenue Code currently
contains numerous provisions that implicitly permit averaging but gener-
ally reach only the affluent. For example, the carryover of capital losses
applies only to taxpayers with capital income.” Because the average finan-
cial wealth of the bottom 40% of individuals ranked by wealth is —-$5,900,
these provisions are of little use to the working poor.” Similarly, the nu-
merous tax expenditures for private pensions that permit deferral of com-
pensation over time’™ provide virtually no benefits for taxpayers in the
bottom two quartiles.”

Historical efforts at averaging current labor income fare no better on
distributional grounds. The provisions for “bunched income” prior to
19647 were available only to taxpayers with particular forms of income
characteristic of the affluent, such as patent infringements, breach of con-
tract and fiduciary duty damages, and certain compensation for artists and

™ Another group of taxpayers actually benefits from annual income measurement, though
only 5% receive a fluctuation bonus of more than 0.2 percentage points and, in all income
classes, no more than 5% of families experience a fluctuation bonus of more than one per-
centage point. See Table 5 (in the Appendix).

" LR.C. § 1212(b) (2001).

" EDWARD N. WOLFF, RECENT TRENDS IN WEALTH OWNERSHIP, 1983-1998, at tbl.3
(Jerome Levy Econ. Inst., Working Paper No. 300, Apr. 2000).

% E.g,LR.C. §§ 219, 401, 402, 403(b), 404, 408, 412, 1042 (2001).

" See PETER ORSZAG & ROBERT GREENSTEIN, TOWARD PROGRESSIVE PENSIONS, A
SUMMARY OF THE U.S. PENSION SYSTEM AND PROPOSALS FOR REFORM 6 — 7 tbl. 2 (Sept.
2000) (noting a study by the Office of Tax Analysis showing that the bottom 40% of work-
ers receive 2.1% of the value of employer-sponsored pensions plans, IRAs and Keough
plans, while the top 20% receive 66.4%); JoHN H. LANGBEIN & BRUCE A. WOLK, PENSION
AND EMPLOYEE BENEFIT LAw 26 (3d ed. 2000). For other examples of current averaging
devices that disproportionately benefit corporations and the affluent, see supra notes 25—
27.

BLR.C. §§ 1301-1305 (1954).
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inventors.” Moreover, the more comprehensive income averaging provisions
in place from 1964 to 1986% also largely excluded low-income taxpayers.
They required that “averageable income” exceed $8,150 in 2001 dollars
in order for taxpayers to take advantage of the provisions.® In practice,
this provision meant that a taxpayer earning $110,000 in 2001 dollars
would need an increase of 28% in taxable income to be eligible, whereas
a taxpayer with $27,000 in income in 2001 dollars would need a 71%
increase in taxable income to qualify for the benefits of the provision.® Tax-
payers with even less income had no hope of reaping averaging benefits. As
a result, the benefits were highly concentrated in the richest decile.®

In addition to excluding low-income taxpayers, past income averag-
ing provisions failed to meet other tax policy objectives. Although the 1964
provisions were enacted without controversy or close scrutiny,® by the
time of their repeal,® averaging had fallen into disrepute. Some criticized
the provisions’ complexity, others their denial of benefits for downward
fluctuations,®” and still others their poor targeting on the penalties im-
posed by income volatility.®® Professor Martin David’s assessment of av-
eraging is typical:

Drafters of the 1964 averaging provisions did not strain to
achieve equity; they taxed their ingenuity for introducing com-
plexity into the law. We find the current averaging provisions

. unnecessarily complex, excessively restrictive, and gener-
ally inadequate in conception and execution. They violate virtu-
ally every standard for desirable qualities that an averaging

® M. Carr Ferguson & Edwin T. Hood, Income Averaging, 24 Tax L. REv. 53, 54
(1968); Arthur L. Goldberg, Income Averaging Under the Revenue Act of 1964, 74 YALE
L.J. 465, 466 (1965).

®L.R.C. §§ 1301-1305 (1964).

8! “Averageable income” was defined as the portion of current year taxable income that
exceeded 120% of average taxable income over the past four years. Averageable income
was then taxed at the marginal rate that would have applied if only one-fifth of averageable
income were earned in the current year. LR.C. §§ 1301-1305 (1964). See also Eugene
Steuerle et al., Who Benefits from Income Averaging?, 31 NAT'L Tax J. 19, 19-20 (1978).

82 Id. at 21. Eugene Steuerle’s figures are adjusted for inflation.

8 Schmalbeck, supra note 22, at 561,

8 Klein & Wiegner, supra note 69, at 152 (quoting one witness at the House Hearings
on the Revenue Act of 1964 as saying that “nobody is going to come here and say he is
against averaging”).

% Tax Reform Act of 1986, Pub. L. 99-514, Title [, § 141(a), 100 Stat. 2085, 2117 (1986).

8 E.g., David, supra note 17, at 275.

8 E.g., Ferguson & Hood, supra note 79, at 93 (“[T]he most serious inadequacy of the
1964 legislation is the lack of provision for downward fluctuations in income.”).

8 Schmalbeck, supra note 22, at 517 (criticizing the provisions’ lack of focus on
fluctuation penalties since the percentage that could be recouped varied from 0% to 100%).
Experiences with other averaging provisions were also considered failures for their arbi-
trary exclusions and generation of liquidity crises. See David, supra note 17, at 293;
Ferguson & Hood, supra note 79, at 54.
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scheme should possess. The drafters of the 1964 provisions la-
bored mightily and brought forth a monstrous mouse.*

Given such appraisals, the previous averaging provisions were justifiably
repealed. The need, however, is now greater,”® and a new income averag-
ing provision need not make the same mistakes. To this end, Part I takes
a fresh look at income averaging by outlining and considering the merits
of Targeted Averaging.

II. A FrRESH LOOK AT INCOME AVERAGING

A. A Proposal for Targeted Averaging

Three goals should drive any income averaging proposal.®' It should
be targeted on the group of taxpayers whose income currently is meas-
ured least precisely by the taxation of annual income, which empirical
analysis suggests is low-income families. To the extent possible, it should
focus on unforeseen declines in income because they generate the largest
utility losses and most credible claims for social insurance.” Finally, it
should minimize administrative and compliance costs. Among these ob-
jectives, the goals of accuracy and simplicity may appear to be in tension
as policymakers are caught between the complexity of long-term aver-
aging, on the one hand, and the unfairness and inaccuracy of annual in-
come measurement, on the other. But a more nuanced understanding of
the federal tax structure and the dynamics of income volatility reveals
that Targeted Averaging provides a relatively simple, yet accurate, way to
resolve this conflict.

The Targeted Averaging proposal has four main features. Under Tar-
geted Averaging, taxpayers could average their income across the current
and previous year for the purpose of calculating the EITC. They also could
carry back unused standard deductions and personal and dependent ex-
emptions for one year.” In addition, participation in each component
would be optional and restricted to families with the same marital filing
status in the past year; taxpayers who were full-time students, depend-
ents, or retirees would be excluded in order to channel the benefits to low-

8 David, supra note 17, at 275.

% See supra notes 63—-67 and accompanying text.

91 See supra note 25 and accompanying text.

92 See supra notes 37-40 and accompanying text.

% Vickrey proposed carrying back exemptions in the 1940s, VICKREY, supra note 38,
at 190-92, and Steger in the 1950s, Steger, Averaging Income, supra note 68, at 112, but
the idea has not been considered seriously since then. Essentially, Targeted Avergaing
would make the standard deduction and personal and dependent exemptions partially re-
fundable. Fred Goldberg, a practitioner and former IRS Commissioner, has long made the
point that carryovers and refundable credits are related. Interview with Fred T. Goldberg,
Jr., Partner, Skadden, Arps, Slate, Meagher & Flom LLP & Affiliates, in Washington, D.C.
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income taxpayers whom the annual accounting period impacts the most.
Finally, Targeted Averaging would maintain annual filing.

Lisa’s example illustrates the mechanics of this policy.*® She earns
$35,000 in the first year and then is laid off and remains unemployed for
the entire second year. Her tax burden under annual accounting is $1,248
in the first year and $0 in the second. Under Targeted Averaging, how-
ever, she first calculates her EITC based on her average income over two
years and is eligible for a $3,116 refundable credit in each year instead of
$0.% Next she carries back her standard deduction and personal and de-
pendent exemptions, which she cannot use in the second year. These total
$15,350.% If her taxable income had been reduced by that amount the
prior year, she would not have owed any taxes.”” Therefore she also gets
back the $1,248 she paid in taxes in year one. In total, Lisa will receive
$7,480 more than under the taxation of annual income, paid in the second
year. Although not nearly enough to support herself and her two children
comfortably, it may bring her up to the official poverty line when com-
bined with any unemployment compensation, welfare, or food stamps she
receives.

Each element of the Targeted Averaging proposal is designed to
meet the three objectives for any new form of income averaging. In order
to achieve the first goal of focusing benefits on taxpayers hurt most by
the annual accounting period, Targeted Averaging only permits averaging
of three provisions of the Code specifically designed for low-income tax-
payers: the EITC, standard deduction, and personal and dependent exemp-
tions.”® In addition, unlike past provisions, Targeted Averaging does not
exclude taxpayers who would only receive relatively small benefits. Al-
though some endorse such a strategy to reduce administrative costs,” it
could instead increase costs by requiring an extra step to weed out claims
for small dollar amounts, and experience with such limitations in the
1964 averaging provisions suggests that they tend to exclude the poorest
taxpayers.'® On the other hand, the proposal does exclude full-time stu-
dents, dependents, and retirees. Most scholars advocate such restrictions
because the personal income of such persons is not generally representa-
tive of their economic situation.'” Finally, Targeted Averaging employs a

% See supra notes 42-46 and accompanying text.

% LR.C. §§ 32(b), 151 (2001).

% I.R.C. §8§ 63(c), 151 (2001).

71d.

% Restricting Targeted Averaging to the EITC was an option, but I included the stan-
dard deduction and personal exemptions as well to ensure some relief for lower-middle-
income families and taxpayers without children because only 2.2% of EITC benefits go to
the childless. Meyer & Holtz-Eakin, supra note 3, at 5 tbl.1.4.

% Cf. Schmalbeck, supra note 22, at 518-19 (arguing that since all incomes fluctuate
to some degree, eliminating all fluctuation penalties is a cumbersome way to distribute a
tax cut).

10 See infra notes 80-83 and accompanying text.

101 Klein & Wiegner, supra note 69, at 164 (noting that dependents and children were
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two-year time frame in order to balance the goals of accuracy and sim-
plicity.

Although the choice of time period is inherently arbitrary and easily
could be three years, a short time period is simpler because it requires
fewer calculations and records of income from past years. Moreover, two-
year averaging probably can address most of the inaccuracies of the an-
nual income measurement. Research by Moffit and Gottschalk suggests
that most income volatility (which they term “transitory variance”) is
short-lived.'” Three quarters of income volatility is gone after one year
and nearly all after three to four years.'”® Accordingly, even if a longer
period better represents ability to pay, each year after the first two should
have a relatively small impact.

In addition to improving accuracy, Targeted Averaging addresses the
second goal of cushioning downward income shocks through carrybacks,
EITC averaging, and annual filing. As Lisa’s example reveals, carrybacks
provide tax benefits in relatively low-income years, whereas carryfor-
wards provide benefits during upward fluctuations. Carrybacks do require
taxpayers to recompute prior tax returns, but their countercyclical prop-
erties merit this complexity. The inter-temporal effects of EITC averag-
ing are a bit more complicated but also provide a form of social insur-
ance.'™ As illustrated in Figure 5, a family with exceedingly low income
in year one, for example $6,000, will benefit from averaging in year two
if it earns enough to bring its average income beyond the phase-in range
of the EITC. Meanwhile, a family with low to moderate incomes in year
one—for example $20,000 to $30,000—will benefit from the proposal in
year two if its income falls, thereby bringing its average income into the
range of a full or partial credit.!®® Essentially, Targeted Averaging strength-
ens incentives for families with weak labor force attachment to increase
their work participation, while providing those who are probably working

excluded from the 1964 averaging provisions because they realistically cannot be thought
of as having zero income); Schmalbeck, supra note 22, at 523. The one-time downward
fluctuation in income of retirees does not necessarily imply a lower standard of living be-
cause, to the extent that retirees live off of assets not qualified as a pension plan, they are
only taxed on the assets’ appreciation and likely at the lower long-term capital gains rates.
L.R.C. §§ 1(h), 1001(a) (2001).

122 William T. Dickens, The Growth of Earnings Instability in the U.S. Labor Market:
Comments and Discussion, in 2 BROOKINGS PAPERS ON ECON. AcCTIVITY 262, 265 (1994)
(citing ROBERT MOFFITT & PETER GOTTSCHALK, TRENDS IN THE COVARIANCE STRUCTURE
OF EARNINGS IN THE UNITED STATES: 1969-1987, 1001-93 (Inst. for Research on Poverty,
Univ. of Wisconsin Discussion Paper, 1993)).

103 Id

104 See Timothy M. Smeeding et al., The EITC: Expectation, Knowledge, Use, and
Economic and Social Mobility, in MAKING WORK PAy: THE EARNED INCOME TAX CREDIT
AND ITS IMPACT ON AMERICAN’S FAMILIES 311-14 (Bruce D. Meyer & Douglas Holtz-
Eakin eds., 2001). Many currently use the EITC as a form of social insurance. /d. Paying
overdue bills, especially for utilities and rent, is the single largest form of use for the
credit. Id. Many also save the EITC or use it to invest in education or transportation. Id.

15T.R.C. § 32(b) (2001).
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full-time with some insurance against downward shocks. As such, it ad-
justs the traditional tension in the design of the EITC between creating
work incentives and mitigating shocks in a modest way, but only for tax-
payers who have been workers.

Targeted Averaging enhances social insurance further by maintaining
annual filing. Although some commentators have argued that biennial
filing under any income averaging provision would reduce compliance and
administrative costs,'% the EITC has already been criticized for not being
responsive enough to changes in need because it operates on an annual
time frame.'” In addition, biennial filing probably would be simpler only
if coupled with averaging of all income across two years, which this Ar-
ticle does not propose. For these reasons, delaying the receipt of needed
tax relief for low-income taxpayers with volatile incomes is too steep a
price to pay for biennial filing’s potential minor reduction in administra-
tive expenses.

1% Soled, supra note 7, at 36-37.
107 Alstott, supra note 69, at 575-80 (arguing also that this mismeasurement of need is
not large but not insignificant).
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Finally, Targeted Averaging achieves the third objective of mini-
mizing administrative and compliance costs through several elements
beyond its two-year time frame. The proposal is restricted to taxpayers
whose marital filing status does not change. Under the previous income
averaging provisions in the Code, some of the most complex sections were
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those allowing averaging across different marital statuses.!®® In addition,
Targeted Averaging is elective. Although a compulsory provision would
be more accurate by mandating that families return any fluctuation bo-
nuses they receive, it would also force some people to average when
compliance costs were greater than tax savings and even when averaging
provided no savings at all.'” Imposing such compliance costs is not war-
ranted given that fluctuation bonuses are relatively small and rare'' and
that mandatory averaging could create severe liquidity crises during a reces-
sion."! Lastly, and most importantly, Targeted Averaging avoids com-
plexity by focusing upon EITC recipients. Ironically, like most wealthy
taxpayers, almost all EITC recipients employ tax preparers to negotiate
the complexity of the credit. Only roughly 10% prepare their returns them-
selves.!"” As a result, the marginal compliance costs for these taxpayers
who would benefit the most from Targeted Averaging should be relatively
small, entailing only a few additional calculations or steps in a computer
program.''

108 Ferguson & Hood, supra note 79, at 79. This element of the proposal should, how-
ever, be considered in more detail before enactment, in light of recent research finding that
family income falls 30 to 45% the year after divorce but that the decline is substantially
recouped within five years. MARIANNE E. PAGE & ANN HUFF STEVENS, WILL You Miss
ME WHEN I aM GONE? THE EcoNOMIC CONSEQUENCES OF ABSENT PARENTS 6, 17-18, 36
tbl.2 (Nat’l Bureau of Econ. Research, Working Paper No. 8786, 2002).

1% David, supra note 17, at 276.

110 See supra note 73 and accompanying text and Table 5 (in the Appendix).

" In Wisconsin compulsory averaging left many families with high tax liabilities and
no current income after the Depression. David, supra note 17, at 278, 293. The Wisconsin
experience highlights that the elective character of Targeted Averaging creates the potential
for allowing some taxpayers with volatile incomes to pay less taxes than families with
identical average incomes. Under Targeted Averaging, this is not the case. For example, if
a married couple with two children earns $0 in even years and $12,000 in odd years, it will
probably average in even years and choose not to average in odd years. One could calcu-
late its EITC in even years then to be $2,400 on income of $6,000, and $4,008 in odd years
on income of $12,000. I.R.C. § 32(b) (2001). Over time it would then receive more EITC
benefits than a similar family earning $6,000 each year. This difference can be corrected
easily by requiring that, when it files for averaging in even years, the amount of its EITC is
the difference between its previous year’s EITC and how much it would have received over
the two years if its income did not fluctuate. As such, it would receive no more than a fam-
ily with the same average income that does not fluctuate. In even years, it would receive
$792, the difference between the $4,008 it received the previous year and the $4,800 it
would receive if its income were $6,000. All simulations in this Article use this methodo!-
ogy.

"2 Romich & Weisner, supra note 19, at 376 (finding that 10% of EITC recipients
completed forms themselves, 60% used commercial services, 15% relied on nonprofits or
governmental assistance, and 15% relied on friends or relatives to whom they often paid a
small sum of $15 to $20).

13 Some may fear that the focus on EITC recipients may increase compliance costs
given the historically high rates of non-compliance for the EITC. See infra note 148. For
example, Targeted Averaging creates incentives for taxpayers to alternate $35,000 of re-
ported income in one year with $30,000 of income “under the table” in the second year.
This is unlikely to be a significant problem for two reasons. First, due to various reforms,
EITC rates of non-compliance are now approaching those for the tax system in general.
Jeffrey B. Liebman, The Impact of the Earned Income Tax Credit on Incentives and Income
Distribution, in 12 TAX PoLICY AND THE EcoNnoMY 83, 112 n.39 (James M. Poterba ed.,
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Any outstanding concerns about the complexity of Targeted Averaging
diminish further with a greater understanding of the types of complexity
in the Internal Revenue Code and the efficacy of simpler options. As a pre-
liminary matter, there are better and worse varieties of complexity and
the forms that Targeted Averaging entails are among the most benign.
Professor David Bradford distinguishes three types of complexity: “com-
pliance complexity,” which involves record-keeping and performing cal-
culations; “transactional complexity,” which includes the costs incurred in
order to engage in tax-preferred behavior; and “rule complexity,” which
refers to the problem of interpreting written and unwritten rules.'™ Tar-
geted Averaging, with its straightforward rules, should increase only com-
pliance complexity, which imposes the least costs on administrators and
taxpayers.

1998) [hereinafter Liebman, EITC Impact]. Second, historically the most common form of
non-compliance among EITC recipients is, through error or fraud, claiming a child who is
not one’s own or who does not live with the taxpayer for the majority of the year. Jeffrey
B. Liebman, Who Are the Ineligible Earned Income Tax Credit Recipients?, in MAKING
WORK Pay: THE EARNED INCOME Tax CREDIT AND ITS IMPACT ON AMERICAN’S FAMILIES
274, 277-78 (Bruce D. Meyer & Douglas Holtz-Eakin eds., 2001) [hereinafter Liebman,
Ineligible EITC). There is little evidence of complicated forms of fraud such as manipu-
lating one’s earnings in order to maximize the credit. See Liebman, EITC Impact, supra, at
105-08.
14 DAVID F. BRADFORD, UNTANGLING THE INCOME TaXx 266-67 (1986).
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Furthermore, if one objects to the overtaxation of low-income fami-
lies under annual income measurement, the real question is whether there
are simpler options that still address the problem. The most obvious al-
ternative is to provide relief by increasing the progressivity of the annual
rate structure instead. Accordingly, as the next Section turns to estimat-
ing the specific impact of Targeted Averaging, it consistently compares
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the predicted effects of Targeted Averaging with the predicted effects of
cutting the first tax bracket from 10% to 9%, a proposal with roughly the
same monetary cost as Targeted Averaging.'*

B. Accuracy Improvements Under Targeted Averaging and a Bracket
Cut Compared

Although a bracket cut would be simple, it would not be a solution to
the inequities caused by the taxation of annual income. In order to assess
the relative merits of Targeted Averaging and a bracket cut, the same model
and sample of families over ten to twenty-five years was used when ana-
lyzing the burdens of annual income measurement.''® These simulations
reveal that, while Targeted Averaging directly and effectively addresses
the burdens of taxation of annual income, a bracket cut would help little
and might instead exacerbate such burdens.

As Figure 6 (and Table 6 in the Appendix) illustrates, the EITC compo-
nent of Targeted Averaging is strongly progressive, providing much less
relief to the second quartile and virtually none to the top half of the in-
come distribution. Because the annual accounting period burdens all fami-
lies, albeit low-income families the most heavily, EITC averaging alone
may be underinclusive by remedying the effects of the annual accounting
period only for low-income families eligible for the EITC. The second
component of Targeted Averaging balances out the proposal and is more
broad-based. Permitting taxpayers to carry back unused standard deduc-
tions and personal and dependent exemptions for one year provides mildly
progressive but fairly equal benefits across the remainder of the income
distribution. When these two components are combined, the bottom decile
would receive a rebate of roughly $130 on average per year, whereas the
top decile would receive only $14. Thus, like lifetime averaging, Tar-
geted Averaging offers the most relief to low-income families and some
benefits for all. In sharp contrast, a bracket cut directs the bulk of its benefits
to the middle class and provides very small benefits to low-income fami-
lies—an average of only $15 per year for families in the bottom decile—
because the percentage reduction has less of an effect on smaller incomes.

15 As a very rough approximation, both proposals should cost about 0.7% of individual
income tax revenues or $6 billion if implemented in the 2003 tax year. See CONG. BUDGET
OFFICE, CURRENT BUDGET PROJECTIONS (2003) (estimating $869 billion in individual
income tax revenues for 2003), available at http://www.cbo.gov/showdoc.cfm?index=
1944&sequence=0 (last visited Mar. 30, 2003). Explanations of these cost estimates are in
the Appendix.

116 See supra note 70 and accompanying text.
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The ultimate benchmark for assessing the two alternatives, however,
is not the dollar value of benefits but how well the average rate cuts families
receive under each alternative mirror the average rate cuts they would
receive from averaging all income over a longer period. To this end, Fig-
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ure 7' (and Table 4 in the Appendix) examines which sections of the
income distribution benefit the most from each option and how this com-
pares to a comprehensive “lifetime” averaging program over ten to twenty-
five years. As demonstrated, Targeted Averaging is substantially more
progressive than a bracket cut and the distribution of its benefits more
closely tracks that of long-term averaging, though at a lower level be-
cause of its shorter averaging period.

Like lifetime averaging, Targeted Averaging cuts the average life-
time tax rate of families in the bottom decile of average income the most,
by roughly 0.9%. Although it does not provide proportionately as many
benefits to the third quartile and bottom decile as lifetime averaging would,
lifetime averaging and Targeting Averaging otherwise provide a roughly
similar distribution of benefits.!"® By contrast, a bracket cut reduces the
average tax burden on the bottom decile by only 0.1%. A bracket cut coun-
terproductively provides relatively greater benefits to the top three quar-
tiles whose income is more stable.

Underlying these general figures is an important difference that fur-
ther strengthens the case for Targeted Averaging. While the benefits re-
ceived under a bracket cut are distributed fairly evenly within each income
class, under targeted and lifetime averaging they are not—averaging di-
rects relief only to the specific families experiencing fluctuation penal-
ties.

As Table 7 (in the Appendix) shows, many families in each category
of the income distribution actually receive no benefits under targeted and
lifetime averaging, while others, whose income is more volatile, receive
quite sizable benefits. For example, 5% of families in the bottom decile
receive an average annual tax cut of over 3.8 percentage points (more than
. $575) under Targeted Averaging, and 10% of families in the bottom quartile
receive a cut of over 1.6 percentage points (more than $350).'" Consid-
ering that these groups’ average lifetime tax rates are —2.6% and 0.2%
respectively,'” these cuts are substantial. They are even greater if one does
not look at each family’s average long-term tax rate but rather at the
change in its tax rate in a specific year when the family experienced an
income shock. Conversely, a bracket cut does not provide a single family
with a rate cut of more than 0.5 percentage points and provides no
specific relief to a family that has suffered fluctuation penalties.

7 The average lifetime rate cut as employed in this Article is the difference between
(1) the sum of taxes paid calculated on annual income divided by lifetime income and
transfers, and (2) the sum of taxes paid calculated on average income divided by lifetime
income and transfers.

8 In Figure 7, the slope of the Targeting Averaging and lifetime averaging lines are
roughly consistent except for the third quartile and bottom decile.

!9 See Table 7 (in the Appendix).

120 See Table 4 (in the Appendix).



432 Harvard Journal on Legislation [Vol. 40

The improved accuracy of Targeted Averaging is perhaps best cap-
tured by examining the correlation'?! between the effective rate cuts that
families would receive under lifetime averaging and the two alternatives.
The results are striking. The rate cuts families receive under Targeted
Averaging are strongly correlated, at .57, with those they would receive
in an ideal world of lifetime income averaging. The correlation between
the average rate cuts families receive under a bracket cut and lifetime
income averaging is small and negative, at —.06. As discussed, this nega-
tive relationship occurs because a bracket cut provides greater benefits to
the middle class than to the poor, while the incidence of the benefits of
lifetime averaging is the reverse. In short, a bracket cut would ignore or
exacerbate the burdens imposed by annual income measurement on the
poor, while Targeted Averaging would effectively redress this burden.'”

C. Incentive-Related Benefits

Targeted Averaging offers additional rewards beyond correcting the
distortions of annual income measurement. Theoretically, it could heighten
economic risk-taking, thereby improving economic outcomes. More im-
portantly, it should strengthen incentives to work and take economic risks
and promote individual choice in structuring one’s pattern of employment.

12 Correlation is a mathematical measure of the degree to which two variables move in
the same direction from their mean. ROBERT S. PINDYCK & DANIEL L. RUBINFELD, EcoNoO-
METRIC MODELS & ECONOMETRIC FORECASTS 22 (3d ed. 1991). Because it is normalized
and scale-free, it can correct for the fact that lifetime averaging provides far more benefits
overall, and costs far more, than either alternative. These correlations were derived from
Table 4 (in the Appendix).

122 Interestingly, Targeted Averaging is not only better targeted to the burdens of an-
nual income measurement than a bracket cut but it also appears to be better targeted than
some more comprehensive averaging alternatives. For example, when a two-year model
that averaged all income was employed, the correlation between it and lifetime averaging
is actually lower, at .48, than that between lifetime averaging and Targeted Averaging. The
correlation is derived from Table 4 (in the Appendix). Figure 6 suggests that this occurs
because full two-year averaging delivers proportionately smaller benefits to the families in
the bottom quartile. The weaker accuracy of full two-year averaging may be due to higher-
income families’ income fluctuating more in smaller increments and low-income families’
income fluctuating more in longer cycles, a hypothesis that this Article does not examine.
If these two suppositions are correct, then low-income families would not benefit as much
from averaging restricted to two-year periods, a phenomenon for which Targeted Averag-
ing partially corrects by limiting averaging to Internal Revenue Code provisions that dis-
proportionately benefit low-income families. This explanation seems plausible if one
imagines that the source of income volatility for high-income families tends to be a wind-
fall in business profits or a large bonus one year, while the source of fluctuations for low-
income families is more often losing a relatively well-paying union job to a plant closing
and, for several years thereafter, finding only part-time or less lucrative employment. It
also seems to run counter to the findings that low-income families experience higher vola-
tility in general. Another possible explanation is the use of slightly different denominators
in calculating average tax rates under Targeted Averaging and two-year averaging. See
infra note 166. Regardless of the cause, this finding suggests that one may actually achieve
more accurate income measurement under Targeted Averaging than under more compre-
hensive alternatives, despite the greater complexity of the latter.
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These potential effects of Targeted Averaging assume that low-income
families alter their behavior in response to changes in tax policy. Experi-
ence with the EITC suggests this assumption is plausible if a policy
change effected through a new Internal Revenue Code provision is sus-
tained over time.'?

Promoting economic risk-taking is widely considered a desirable
goal,'* especially because people tend to be risk averse.'” Risk-taking is
associated with individual wage growth.' For instance, one study found
that those willing to take above average risks have expected three-year wage
growth of 10.8% versus that of 5.2% for the risk averse.'?” Yet, by im-
posing fluctuation penalties, the taxation of annual income currently cre-
ates incentives for low-income families to secure jobs with stable earnings
(beyond the general benefits associated with a stable income), even if
more lucrative but riskier opportunities exist. As such, theoretically it
should compound low-income families’ tendency to be more risk averse
than the general population and experience depressed wages as a result.'?
Although the magnitude of this effect is uncertain because it is not clear
either whether low-income taxpayers understand fluctuation penalties or
how strongly they respond to them,'” over time Targeted Averaging may,
at the margin, lead to increased wages for the poor.

123 See infra note 134 and accompanying text.

24 E.g., Evsey D. Domar & Richard A. Musgrave, Proportional Income Taxation and
Risk-Taking, 58 Q. J. EcoN. 388, 391 (1944) (“There is no question that increased risk
taking . . . is highly desirable.”).

125 See, e.g., Michael Haliassos & Carol C. Bertaut, Why Do So Few Hold Stocks?, 105
Econ. J. 1110, 1111 tbl. 1 (finding that almost 70% of individuals in the lowest income
quartile are unwilling to trade risk for higher expected returns, a percentage that declines
to 6% as income rises).

126 Kathryn L. Shaw, An Empirical Analysis of Risk Aversion and Income Growth, 14 J.
LaB. ECON. 626, 626, 641-42 (1996) (finding that individual wage growth is positively and
significantly correlated with preferences for risk-taking and that the average risk taker
earns 23% more than non-risk-takers, controlling for other factors).

127 Id. at 636. .

B LINDA F. ALWITT & THOMAS D. DONLEY, THE Low-INCOME CONSUMER: ADJUST-
ING THE BALANCE OF EXCHANGE 89-90 (1996) (noting studies indicating that the percent-
age of people who gamble is positively correlated with income, though poor people who
do gamble spend a larger proportion of their resources); Haliassos & Bertaut, supra note
125, at 1111 tbl. 1 (1995) (finding that approximately 65% of individuals in the lowest
income quartile are unwilling to trade risk for higher expected returns, a percentage that
declines almost perfectly to 6% as income rises); Shaw, supra note 126, at 626 (noting that
more educated workers are more likely to be risk takers).

12 The closest evidence from corporate behavior suggests that tax incentives to hedge
risk are likely to induce behavioral responses. See Deana Nance et al., On the Determi-
nants of Corporate Hedging, 48 J. FIN. 267, 267, 280 (1993) (finding cautious evidence
that firms that hedge face more progressive tax functions). Cf. John R. Graham & Clifford
W. Smith, Jr., Tax Incentives to Hedge, 54 J. FIN. 2241, 2250-52 (1999) (using simulations
to estimate the tax savings firms receive by hedging); Clifford W. Smith & Rene M. Stultz,
Determinants of Firms’ Hedging Policies, 20 J. FIN. & QUANTITATIVE ANALYSIS 391, 391
(1985) (noting that small-to-medium-sized firms have the largest tax incentives to hedge).
But see Schmalbeck, supra note 22, at 534 (“It cannot be seriously maintained that income
averaging significantly affects the overall characteristics of the income tax with respect to
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More importantly, Targeted Averaging should enhance work incen-
tives amidst recent and rapid changes in the employment paradigm. As
discussed, income volatility is increasing and, partly linked to this trend,
contingent, part-time, and temporary work have increased dramatically.'®
In the face of these broad shifts, however, social policies designed to strike a
balance between creating incentives for work and providing insurance for
shocks have not adjusted. Unemployment insurance, for example, was de-
signed in a different era to support employment in traditional, long-term
jobs and is reaching fewer and fewer low-wage workers."*! Even tax-based
programs designed to enhance work incentives, like the EITC, are best
suited for the working poor receiving low wages consistently rather than
receiving moderate wages intermittently. The result is that well-intentioned
programs designed to support the working poor in a different era no
longer function effectively. '

In this new environment, making work pay requires not only en-
hancing earnings when they are received but also, as Targeted Averaging
does, during the frequent periods of unemployment that typically accom-
pany low-wage work. Some critics may object that Targeted Averaging
undermines the incentives to work provided by the EITC’s minimum in-
come requirements,'*? but instead the reverse is true. For example, Figure
5, which charts current year EITC benefits based on prior year income
under current law and under Targeted Averaging, appears to show dimin-
ished incentives to work. Unlike the situation under current law, under Tar-
geted Averaging, a family with two children that earned $40,000 in the
previous year would receive a relatively large tax refund if its current
year income was $0, a refund that would shrink if its income were higher.
Upon closer inspection, however, Targeted Averaging only creates work
disincentives if one assumes the family does not plan beyond a year. When
viewed from a two-year perspective, the benefits and incentives of the
EITC under Targeted Averaging are identical to those under current law.
Thus, if one agrees that taxpayers’ economic horizons are longer than an-
nual, Targeted Averaging should entail no new work disincentives at all.

Instead, Targeted Averaging should enhance existing work incen-
tives. Only families that have worked in the previous year are eligible for
the benefits of Targeted Averaging. As a result, it encourages low-income

stabilization and growth of the economy.”).

130 See supra note 20. The rise in contingent, part-time, and temporary work has been,
to some extent, involuntary and, to some extent, driven by increased demand for new work
arrangements by the vast numbers of women who have entered the labor force. See gener-
ally Francine D. Blau, Trends in the Well-Being of American Women, 1970-1995, 36 J.
Econ. LiT. 112 (1998). Female labor force participation rose from 49% in 1970 to 72% in
1995. Id. at 118 tbl. 1A.

Bl Gillian Lester, Unemployment Insurance and Wealth Distribution, 49 UCLA L.
REv. 335, 336 (2001). The percentage of unemployed persons receiving unemployment
insurance has declined by about 40% since the 1950s. Id. at 337.

2 LR.C. § 32 (2001).
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families relying on social programs to join the labor force.'*® In addition,
low-income families experience among the lowest returns to work cur-
rently because their earnings are the most volatile in general and volatile
earnings decrease the value of work for risk-averse people. Targeted Av-
eraging’s heightened work incentives, therefore, address this disincentive
to work prevalent in low-income families. Moreover, experience with the
EITC suggests that, while its beneficiaries generally do not understand
the mechanics of the program or even its existence, they do understand
that the value of their working has increased and have increased their
work participation quite strongly as a result.'* Accordingly, it is likely
that Targeted Averaging will increase work participation among low-income
families over time by mitigating the disproportionate work disincentives
that involuntary income volatility impose on the poor.

Finally, beyond *“making work pay,” ultimately Targeted Averaging
should also promote individual liberty because, by eliminating tax penal-
ties on income fluctuations, it would provide low-income families with
the opportunity to affirmatively structure the pattern of their earnings with-
out being penalized by the government. Currently, the Internal Revenue
Code permits high-income families to engage in elaborate tax planning
strategies, some of which theoretically reduce their effective tax rate to
zero,'® while low-income taxpayers have no similar opportunities be-
cause labor income is less amenable to tax planning than investment in-
come. Although Targeted Averaging does not open up new avenues for
abuse,'*® it would permit low-income taxpayers to seize their best oppor-
tunities and make simple decisions about their lives that the more privi-
leged take for granted. For example, under Targeted Averaging, a low-
income taxpayer could hold out for a good job, take a higher-paying job
with a less stable employer, or temporarily reduce his or her hours after
the birth of a child, all with no further penalty than lost wages relative to
a worker with the same average earnings. In sum, Targeted Averaging

133 As with the EITC as currently structured, Targeted Averaging should unambigu-
ously increase labor force participation among unmarried people not currently working.
Liebman, EITC Impact, supra note 113, at 97. Theoretically, its effect on the number of
hours worked depends on the relative strength of the income and substitution effects. Id. at
102-04. Previous research on the EITC suggests that it has little effect on the hours of
primary earners, while more general work on labor supply suggests that secondary earners
may substitute leisure (or child care) for work in response. See generally Liebman, EITC
Impact, supra note 113. There is little direct evidence on the magnitude of the effect for
secondary earners. /d. at 102-04.

13 Professor Jeffrey Liebman has found that the expansion of the EITC in 1986 caused
approximately 10% of persons who were previously not in the labor force to start working
and notes that his results imply that the EITC was responsible for 59% of the increase in
labor force participation between 1984 and 1996. Id. at 98-101 fig.6.

135 See, e.g., Douglas A. Shackelford, The Tax Environment Facing the Wealthy, in DOES
ATLAS SHRUG? THE EcoNoMic CONSEQUENCES OF TAXING THE RicH 114, 114-27 (Joel
Slemrod ed., 1999) (summarizing tax planning strategies available to wealthy taxpayers
that permit them to choose effective rates between 0% and 91%).

136 But see supra note 113.
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would not only rectify existing inaccuracies in income measurement, it

would also increase individuals’ freedom to determine for themselves

what constitutes “making work pay” and “working with dignity,” thereby

adapting existing programs of social insurance to America’s new family
_patterns and occupational paradigms.'?’

ITI. CONCLUSION

This Article has documented the greater income volatility facing
low-income families relative to their more affluent counterparts, identified
the heavier burdens taxation of annual income imposes upon them, and
proposed Targeted Averaging as a response. Targeted Averaging addresses a
hidden burden upon the poor: their overtaxation under annual income
measurement. It also should yield other benefits, such as adapting the work
incentive and social insurance features of the EITC to the changing and
increasingly contingent nature of work.

The Article has not considered, however, how Targeted Averaging com-
pares with other potential policies designed to achieve these objectives that
do not operate exclusively through the tax system. Accordingly this Con-
clusion offers a few thoughts in this direction and some broader reasons
why, at this time, addressing the insecurity engendered by income
fluctuations is so imperative.

If one’s primary goal is mitigating the burdens of income instability,
the two traditional responses are unemployment insurance (“UI”) and wel-
fare. Both programs theoretically could offer an equal or stronger response
to income instability if thoughtfully reformed. Welfare is commonly
thought of as the paradigmatic safety net. Ul was originally intended as a
mechanism for smoothing workers’ income over time, given the difficulties
of borrowing against future earnings and the stigma of welfare.'® As
such, expanding welfare to cover workers without requiring asset deple-
tion, or extending Ul coverage to more low-wage workers with shorter em-
ployment tenures seems a logical alternative to Targeted Averaging.'®®

On both structural and pragmatic grounds, however, Ul and welfare
are less attractive options. Several structural features of Ul militate against

37 Cf. Anne L. Alstott, Work vs. Freedom: A Liberal Challenge to Employment Subsi-
dies, 108 YaLE L.J. 967, 971, 980 (1999) (arguing that liberalism implies giving primacy
to individuals’ decisions about their own lives and that unconditional cash grants would
allow the poor greater freedom to structure their working lives to meet personal and family
needs).

138 Lester, supra note 131, at 341.

139 For example, Professors Michael Graetz and Jerry Mashaw have proposed expand-
ing coverage for Ul through relaxed eligibility requirements and inclusion of 100% of the
wage base to address the dramatic declines in Ul coverage. GRAETZ & MASHAW, supra
note 41, at 199. In 1947, 80% of workers in covered employment received Ul benefits
during spells of unemployment. Id. at 76. By 1995, the proportion had fallen to only 38%.
Id.
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using it to cushion income shocks among low-income families.'* First,
since Ul is based on individual wages and not family income,'' expand-
ing Ul would bring in many young adults and secondary earners in house-
holds where the primary earner is affluent, benefiting those who are not
particularly needy. Perhaps more importantly, because Ul is only avail-
able for the unemployed'¥ it inherently excludes many low-income fami-
lies whose earnings fluctuations were not triggered by involuntary job
loss but, for example, by involuntary job changes or child care needs.'®
As a result, expanding Ul would be both overinclusive and underinclu-
sive.'* Moreover, unless the funding base for Ul is changed, it could have
the perverse effect of hurting those it strives to help. Because Ul is funded
by a tax on employment,' it reduces employers’ incentives to invest in
labor relative to capital and, in the long run, could potentially reduce em-
ployment, wages, and benefits for low-income workers.

In contrast to UI, welfare historically has been well-targeted on those in
need, examining not only family income but also assets before granting
benefits. It thereby sidesteps some of the overinclusivity of UI. Although
welfare has also been essentially contingent on unemployment, one could
imagine a new welfare program to subsidize households with low, vola-
tile earnings. In addition, as Professor Anne Alstott has argued, welfare
can more accurately measure need than the EITC or the tax system in
general because it includes a more comprehensive definition of income
and responds more quickly to changes in earnings.' Moreover, such a
program could entail less non-compliance'¥’ than Targeted Averaging—
Professor Jeffrey Liebman’s work suggests that traditional transfer pro-
grams have lower official non-compliance rates than the tax system, al-
though their administrative costs for government and beneficiaries are much
higher.'“®

140 See 42 U.S.C. §§ 501-504, 1101-1108 (1994 & Supp. V 1999); 26 U.S.C. §§ 3302,
3304 (1994 & Supp. V 1999).

141 See 42 U.S.C. §§ 501-504, 11011108 (1994 & Supp. V 1999); 26 U.S.C. §§ 3302,
3304 (1994 & Supp. V 1999).

142 See 42 U.S.C. §§ 501-504, 1101-1108 (1994 & Supp. V 1999); 26 U.S.C. §§ 3302,
3304 (1994 & Supp. V 1999).

143 Lester, supra note 131, at 338.

144 Id. at 338, 377.

145 See 42 U.S.C. §§ 501-504, 1101-1108 (1994 & Supp. V 1999); 26 U.S.C. §§ 3302,
3304 (1994 & Supp. V 1999).

146 Alstott, supra note 69, at 575.

147 Non-compliance is a technical term for the percentage of recipients under a pro-
gram who receive benefits to which they technically are not entitled under ther rules of the
program. Non-compliance can be due fraud or mistake on the part of the recipient or the
program administrator.

148 See Liebman, Ineligible EITC, supra note 113, at 274, 292, 296 n.35 (noting that
roughly 21% of EITC payments are made in error, compared to officially 6% for AFDC);
Liebman, EITC Impact, supra note 113, at 111 (noting that the administrative costs of
AFDC are 16% of benefits paid, while those of the EITC are roughly 1%). Liebman is,
however, suspicious of the official non-compliance rates (rates of fraud) for welfare pro-
grams. Liebman, Ineligible EITC, supra note 113, at 293 n.3, 296 n.35. See also KATHRYN
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Despite these advantages, however, the case for a new form of wel-
fare is less compelling when one’s focus is, as here, upon addressing the
new burdens imposed upon the working poor by the taxation of annual
income. Unlike welfare, Targeted Averaging does not entail dignitary and
expressive harms and would likely boast much higher participation rates
among families who are eligible."® Moreover, it does not require families
to exhaust their assets, which can have long-term implications for their
economic well-being." Further, pragmatically, tax-based social policies
are easier to enact because decisions to forego potential revenue tend to
draw less public attention than direct expenditure programs, especially
given the hostile attitude toward welfare in the current political climate.
Finally, only Targeted Averaging can directly target the overtaxation en-
gendered by annual income measurement. For all these reasons, Targeted
Averaging is a superior response.

In the end, however, this Article does not seek to criticize welfare or
UI, but rather to take seriously the question of what social policies best
address the insecurity that income instability generates, precisely because
this question is so crucial at this moment. The uncertainty of the current
recession'! heightens all Americans’, especially vulnerable low-income
families’, economic insecurity.

In addition, while the United States experienced sustained economic
growth during the 1980s and 1990s, that growth was not widely shared:
47% of the total real income gain accrued to the top 1% of income recipients
and only 12% to the bottom 80% of income recipients.'”> The income gains
the poor did reap were less valuable to them because they entailed greater
instability. Moreover, it is possible that much of the economic growth that
did occur was largely driven by structural changes—such as deregulation,
increasing trade, more fiexible labor markets, and closer links between

EDIN & LAURA LEIN, MAKING ENDS MEET 150 tbl.6-1, 172-78 (1997) (documenting how
46% of welfare reliant mothers engage in unreported or underground work to supplement
their incomes). The non-compliance rate for the EITC may also have fallen in the wake of
recent reforms. See Liebman, EITC Impact, supra note 113, at 115-16.

149 Only 66% of AFDC-eligible families receive AFDC, while between 80% and 86%
of EITC-eligible families receive the EITC. Liebman, EITC Impact, supra note 113, at
109.

150 See, e.g., COMMUNITY REINVESTMENT Ass’N OF N.C., supra note 39 (discussing the
high interest rates charged to families without assets to use as collateral); DEBORAH PAGE-
ADAMS & MICHAEL SHERRADEN, WHAT WE KNow ABOUT EFFECTS OF ASSET HOLDING 2—
4 (Washington Univ. Ctr. for Social Dev., Working Paper No. 96-1, 1996) (reviewing stud-
ies finding a positive relationship between assets and objective economic security, life
satisfaction, self-efficacy, social status, and child self-esteem and education).

51 See, e.g., Paul Blustein, War Spurs Fears of Another Recession; Some Economists
Discount Worries, WasH. Post, Mar. 28, 2003, at EOl (stating that “[t]he world’s major
economies have been sluggish for some months, and although that may be partly attribut-
able to the lingering effects of the bursting of the stock market bubble, nervousness about
the ramifications of the war is undoubtedly contributing to the low level of consumer
confidence, a falloff in home sales, and reluctance among corporations to invest in plants
and equipment).

152 EpwARD N. WoLFF, Top HEAvY 37 (2002).
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pay and individual and firm performance—that simultaneously com-
pounded low-income families’ economic insecurity.'® Given these struc-
tural trends in the United States economy, tax policy should reflect com-
passion for the hard-working low-income Americans who are experienc-
ing income instability. Furthermore, if the fruits of the “new economy”
are built upon a rise in earnings volatility for such Americans, those who
benefit the most from the “new economy” must bear some responsibility
for mitigating the increasing economic uncertainty that low-income Ameri-
cans face. Targeted Averaging offers this potential. It simultaneously
would provide a degree of economic security for the working poor with
volatile incomes and affirm the legitimacy of the changing economic system
by helping to ensure that its benefits are spread among all Americans.

153 See ALAN B. KRUEGER & JORN-STEFFEN PISCHKE, OBSERVATIONS AND CONJEC-
TURES ON THE U.S. EMPLOYMENT MIRACLE 2-3 (Nat’l Bureau of Econ. Research, Working
Paper No. 6146, 1997) (arguing that labor market flexibility in the United States contrib-
uted to its strong job growth relative to European countries but is not the sole explanation);
DoucLas KRUSE & JOSEPH BLAsI, EMPLOYEE OWNERSHIP, EMPLOYEE ATTITUDES, AND
FIRM PERFORMANCE 1-2 (Nat’'l Bureau of Econ. Research, Working Paper No. 5277, 1995)
(finding substantial growth in employee ownership over the past twenty years and a posi-
tive association between employee ownership and firm performance); R. Scott Hacker, The
Impact of International Capital Mobility on the Volatility of Labor Income, 34 ANNALS
REGIONAL Scl. 157 (2000) (developing a model under which higher levels of trade gener-
ate increases in workers’ income volatility); Jeffrey D. Sachs & Andrew M. Warner, Fun-
damental Sources of Long-Run Growth, 87 AM. EcoN. REV., May 1997, at 184, 187 (finding
that growth is significantly correlated with open economies).
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APPENDIX -
A. Data Sources and Methodology

1. Data Sources

All empirical analysis in this Article is based on data from the Panel
Survey of Income Dynamics (“PSID”), a longitudinal survey of a repre-
sentative sample of individuals and families in the United States.'** The
data was collected annually between 1968 and 1997 and biennially starting
in 1999. The PSID has only released income information through 1993. My
sample is confined to 1968 to 1992 because data on income relates to the
past calendar year. It is weighted to represent the United States population
in 1968. The other main longitudinal survey of United States families is
the National Longitudinal Survey (“NLS”) series.

I selected the PSID for four reasons. First, the NLS surveys track speci-
fic cohorts and therefore are not representative of the entire population at
a given point in time.’>* This could bias the results of tax simulations and
variance regressions due to the aging of the sample. Second, the NLS sur-
veys start and stop in different years, several become biennial rendering
them less useful for estimating income volatility patterns, arid the longest
one includes only twenty years of data instead of twenty-five under the
PSID."¢ Third, both the PSID and NLS have patchy data on exemptions,
dependents and filing status so, as I will discuss, I had to impute these
variables with either survey. Finally, the PSID has generally been the choice
of other studies of income volatility and lifetime taxation in the United
States.'”” One relative strength of the NLS surveys is their fairly consis-
tent data on whether an individual was a dependent. This advantage, how-
ever, did not seem to outweigh its other shortcomings.

2. Income Measure

Unfortunately, no publicly available survey tracks ordinary income
of individual families over time as defined by the Internal Revenue Code,
and therefore one must choose between second best options. Ultimately I
selected the PSID variable for “taxable income” (which should not be

13 Longitudinal or panel data surveys the same set of individuals or families at set pe-
riods over time. The more common alternative is to survey a different snapshot of indi-
viduals or families in each period.

135 See BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, NLSY79 USER’s GUIDE
3 tbl.1.1.1 (1999), available at http://www.bls.gov/nls/79guide/1999/nls79g0.pdf.

1% CTR. FOR HUMAN RESOURCE REs., OHIO STATE UNIV.,, NLS OF MATURE WOMEN
User’s GUIDE 5 (2001).

157 See, e.g., FULLERTON & ROGERS, supra note 23; Gottschalk & Moffit, supra note
10; Stevens, supra note 10.
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confused with the term of art) '* as the unit of analysis. This variable
includes income from wages, overtime, bonuses, professional practice,
unincorporated businesses, renters, dividends, interest, royalties and ali-
mony. It excludes income from transfers, capital gains, inheritances, and
other lump sum windfalls such as large insurance settlements. As such, it
should track ordinary income almost exactly for all families except high-
income families with complicated returns. The other two options were
focusing on labor income or taxable income plus lump sum payments. I
decided against the latter because it could include a substantial amount of
income subject to preferential capital gains treatment. Similarly, the for-
mer seemed less pertinent since its definition of income is narrow and
involved some questionable imputations of, for example, unincorporated
business income between its labor and asset portions. I did try analyzing
income volatility using the labor income variable and obtained direction-
ally similar results.

One important drawback to the PSID is its top coding of a variety of
income variables in certain years and its bottom coding of income at zero
in others.” This dampens income variance at the bottom and top of the
distribution. I was not able to correct for bottom coding because I could
not differentiate between those with no income and those with negative
income.'® I corrected for top coding by recoding all top coded data to the
mean taxable income of taxpayers earning above the top coded amount
for that year, as reported in the Internal Revenue Service (“IRS”) Statis-
tics of Income.' The number affected in any given year was small,
peaking between 0.2% and 0.4%.

3. Methodology for Income Volatility Analysis

In order to assess income volatility patterns over time, I examined
the standard deviation of families’ income normalized to their average
income (also known as the coefficient of variation) over six-year incre-
ments. In order to prevent differences in the age distribution of, for ex-
ample, the first quartile and fourth quartile, from biasing the results, 1
confined the sample to families with heads aged forty-four to forty-nine
at the beginning of each period. This choice was based on the fact that
age-earnings trajectories tend to be flattest in one’s late forties.'®> My re-

BIR.C. § 63 (2001).

1% Topcoding, for example at 999, means that any variables with actual values above
that number are entered as 999.

1% For consistency I did recode negative income as zero in years that the PSID allowed
the variable to be negative. '

18! See generally INTERNAL REVENUE SERV., PUB. No. 1304, STATISTICS OF INCOME:
INDIVIDUAL INCOME TaX RETURNS 1999 (Oct. 2001), available at http://www.irs.gov/pub/
irs-s0i/99%indtr.pdf.

162 See FULLERTON & ROGERS, supra note 23, at 117 tbL.4-2,
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sults did not change substantially if I used larger age brackets or ones
slightly earlier or later in life.

The regressions in Table 3 (in the Appendix) require further expla-
nation. They are based on the normalized standard deviation of the natu-
ral log of income. Mathematically, when a family has earnings in only
one of the six years this variable is necessarily the same regardless of its
income level. Thus there was a spike in the variable’s distribution. My
findings, however, did not change appreciably when I confined the sam-
ple to families with income in at least two of the six years. The results
also did not change directionally when I used the log of this variable and
employed a Heckman selection model'®® to correct for the selectively of
the data.

4. Methodology for Tax Simulations

The sample for the tax simulations in this Article is different from
the above. Instead I limited the sample to families for whom 1 had in-
come data for all twenty-five years. Next I identified their most common
imputed filing status, and recoded income as missing in years in which
they had a different filing status or in which the heads were under eight-
een years of age or over sixty-five. Finally, I confined the analysis to fami-
lies for whom I had at least ten continuous years of income data, given
these restrictions. I tried several simulations using NLS data and obtained
roughly similar results.

In estimating tax burdens, several PSID variables were not ideal for
my purposes. From 1968 to 1977, the PSID defines a “wife” as a woman
cohabiting with the head of the household for more than one year and does
not distinguish whether the head and the woman are legally married or
not. In those years I assumed all “wives” and “heads” were married. In
addition, although the PSID has at times included questions about de-
pendents, exemptions and filing status, this data is not always consistent
with itself or with my imputations of these variables where they were
absent. As a result and for consistency, I decided to impute all three vari-
ables. Dependents and exemptions are the number of children of the head
age eighteen and under. Filing status is based on whether the head is mar-
ried and has any children eighteen and under.!* Families’ EITC benefits

18 For an explanation of the Heckman selection model, see JaCK JOHNSTON & JOHN
DINARDO, ECONOMETRIC METHODS 447-449 (4th ed. 1997).

164 | assume that no families file as “married filing separately” due to the generally ad-
verse effects upon their joint tax burden under this filing status. See Henry E. Smith, In-
termediate Filing in Household Taxation, 72 S. CAL. L. REv. 145, 150 n.9 (1998). “Chil-
dren” includes children, step-children, children-in-law, foster children, adopted children,
grandchildren and great grandchildren. It does not include the children of a “wife” who is
not legally married to the “head,” when I could differentiate. For 1968 it also includes
nieces, nephews and other relatives under eighteen because they were grouped with grand-
children.
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are calculated based on how many children of the head are age eighteen
and under and reside in the household and whether the head meets the
EITC age requirements. Families’ CTC is based upon how many such
children are age sixteen and under.'®® Using these variables, I then calcu-
lated each family’s tax burden under 2001 law for the brackets, standard
deduction, personal and dependent exemptions, EITC, and CTC. The cost
estimates are based on the percentage by which the mean annual taxes
paid under each alternative differ from the mean annual taxes paid under
current law.

The critical variable upon which I focus is the “average lifetime tax
cut” under different proposals. This is the difference between a family’s
“average lifetime tax rate” under annual accounting and each of the four
alternatives I examine: lifetime averaging, two-year averaging of all income,
Targeted Averaging, and a bracket cut. “Average lifetime tax rate” is the
sum of a family’s estimated taxes paid under each specification (and over
the ten to twenty-five years for which I have data on them) divided by the
sum of the family’s income and transfers over those years.'s® Thus, if Heidi’s
“average lifetime tax rate” under annual accounting is 10% and her “av-
erage lifetime tax rate” under Targeted Averaging is 9%, the “average
lifetime tax cut” that she received due to the proposal would be 1%.

The above definition of “average lifetime tax cut” is based on two
important decisions. First, I considered looking at the percentage reduc-
tion in taxes instead of the rate cut. In the previous example Heidi’s per-
centage cut would be 10% (1%/10%). This option seemed misleading. As
Table 7 (in the Appendix) shows, many low-income families currently
have an average lifetime tax rate that hovers around 0%. On net, they pay
nothing because they pay taxes in some years but receive an EITC refund
in others. If such families’ average lifetime rate were cut from 0.1% to
0.0%, the families would receive a percentage reduction of their lifetime
tax rate of 100%. This overstates the extent to which they benefit from a
proposal compared to, for example, a high-income family whose average
lifetime tax rate is cut by 50% when its average lifetime tax rate drops
from 20% to 10%.

Second, my choice to include pre-tax transfer and non-transfer in-
come in the denominator when calculating families’ average lifetime tax
rate is important. On one hand, I considered including only lifetime in-
come subject to taxation in the denominator. This seemed to be an inac-

165 .R.C. § 24(a)(2) (2001).

1% To be more specific, for simulations of taxation of annual income, Targeted Aver-
aging, and the bracket cut, the denominator in calculating the average lifetime tax rate is
the sum of current year income and transfers over the ten to twenty-five years for which I
have data for a given family. In simulating two-year averaging of all income, the denomi-
nator is the sum of income and transfers over those same years, but income is actually the
average of the current and previous year’s income because that is the income upon which
all taxes were calculated. '
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curate representation of the change in families’ economic well-being un-
der different tax alternatives because many families receive substantial trans-
fer income.'s” On the other hand, while including post-tax transfer and
non-transfer income in the denominator would be a fair representation of
families’ ultimate economic status, it is circular and confusing. I am in-
terested in how taxes change families’ economic status, not how they
change families’ behavior in response to different incentives.'s

Finally, I should acknowledge several caveats to the simulations. First, |
have not employed a general equilibrium model to project the impact of
different proposals. Such a model is favored by some analysts and gov-
ernment agencies for its ability to incorporate the ways in which tax
changes can alter behavior and business practices, thereby expanding or
reducing tax revenues indirectly through their effect upon economic
growth.'® General equilibrium analysis is, however, speculative and un-
likely to alter estimates for my proposal given that Targeted Averaging
does not entail fundamental shifts, for example, from an income to a con-
sumption tax.

In addition, the simulations may overstate the number of families re-
ceiving the EITC and earning low incomes. Although all income infor-
mation is adjusted for inflation to 2001 dollars, my work does not ac-
count for the rise in real incomes over time.that some have experienced.
Moreover, the EITC excludes taxpayers who are dependents of other tax-
payers,'’ and I was not able to identify these individuals. This implies,
for example, that the proportion of families currently falling into, for ex-
ample, my bottom decile of average income may be less than 10%. Al-
though this does not affect the validity of my estimates for a given level

167 The three agencies producing distributional analyses of tax proposals—the Treasury
Department, the Joint Committee on Taxation (“JCT”), and the Congressional Budget
Office (“CBO”)—all include some transfer income in their income measure. Graetz, supra
note 23, at 635. The Treasury measure is the most comprehensive, including imputed rent
on owner-occupied housing and earnings on pension assets. JULIE-ANN CRrONIN, U.S.
TREASURY DISTRIBUTIONAL ANALYSIS METHODOLOGY 11 (U.S. Treasury, OTA Paper No.
85, 1999).

168 The Treasury, JCT, and CBO all use different methods for analyzing changes in tax
burdens, and their methodologies change over time, often with shifts in political party
control. See Graetz, supra note 23, at 625-32, 681. My focus on rate cuts based on pre-tax
income generates roughly comparable results to focusing on the change in post-tax in-
come, though the results of the latter tend to attribute a slightly greater effect of tax
changes to high-income taxpayers. For example, consider a family earning $20,000 with an
average tax rate of 5% and one earning $50,000 with an average tax rate of 10%. If their
average rates were cut to 4% and 9%, respectively, then both would experience a 1% rate
cut, but their change in post-tax income would be 10.5% and 11.1% respectively. The
Treasury currently uses the change in post-tax income and changes in tax burdens (a gen-
eral equilibrium approach) for its distributional analysis. CRONIN, supra note 167, at 33—
34.

199 See, e.g., Graetz, supra note 23, at 625-32. Graetz also notes that static revenue es-
timates tend to overstate changes in tax burdens and dynamic revenue estimates tend to
understate them. Id. at 626.

LR.C. § 32(c)(1)(A)(ii)(II) (2001).
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of income, my cost estimates may need to be altered accordingly. Cutting
the other way, the EITC estimates are simultaneously understated due to
my exclusion of all children over eighteen years of age even though some
older students or disabled children still qualify families for the EITC.!™

Finally, and most importantly, all estimates of families’ tax burdens
are rough approximations. While I incorporated the most commonly used
provisions of the Internal Revenue Code, data constraints prevented me
from including scores of others. The lack of complete data on families’
ordinary income and of any data on capital income further limits the pre-
cision of estimates. The simulations presented should, therefore, be con-
sidered relevant for understanding the general distribution of tax burdens
and benefits under annual income measurement and averaging but not
highly specific estimates.

L Id. § 32(c)(3)(C).
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B. Tables

AGE 44-49, 1968 WEIGHTS

[Vol. 40

TABLE 2: INCOME VOLATILITY, 1987-1992, FAMILIES WITH HEADS

Standard Standard Deviation of
Deviation Income as % of
of Income | Average Income

All $16,375.03 27%

Bottom Decile $ 6,604.78 1%

Bottom Quartile $ 6,716.95 44%

Second Quartile $11,442.85 25%

Third Quartile $15,264.36 20%

Top Quartile $32,227.69 18%

Top Decile $58,378.86 24%

Black $ 6,132.48 33%

White $17,388.20 26%

Single Parent $ 8,509.80 45%

Married Parents $18,646.87 26%

Ever Revd AFDC $14,417.28 51%

Never Rcvd ADC $16,541.78 25%

HS Dropout $ 8,169.07 35%

HS Grad $11,555.62 27%

Some College $17,764.76 29%

College Grad $26,594.63 26%
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TABLE 3. INCOME VOLATILITY REGRESSIONS, FAMILIES WITH HEADS

AGED 44-49
Dependent (Standard Deviation of Log Income as Percentage
Variable of Regression)
1 2 3
2d Decile 0.019** |Time 0.002%* 0.003
0.007 0.001 0.003
3d Decile 0.026*** |2d Quartile -0.016%** =0.022%%:*
0.008 0.002 0.004
4th Decile 0.015%* |3d Quartile —0.02] *%** —0.,022%%:*
0.008 0.002 0.004
5th Decile 0.030*** (4th Quartile —0.027*%* =0.021 ***
0.008 0.002 0.004
6th Decile 0.030*** {HS Grad. 0.002 0.001
0.008 0.002 0.003
7th Decile 0.031*** |Some College 0.004** 0.000
0.008 0.002 0.004
8th Decile 0.034+%* 0.001 -0.006
o00g  |CollegeGrad. | 0, 0.004
9th Decile 0.037*** |Black 0.000 0.010%**
0.008 0.003 0.004
10th Decile 0.026*** |Single Parent 0.006* —0.004
0.008 0.003 0.006
HS Grad. 0.008** |Married Parent | 0.001 -0.005*
0.004 0.002 0.003
Some 0.006 Never Rev’d -0.006* 0.004
College 0.004 ADC as Adult | 0.003 0.006
College Grad. | 0.006 Time * 2d Q. 0.004**
0.005 0.002
Black -0.014** |Time *3d Q. 0.002
0.006 0.002
Single Parent | 0.017*** |Time *4th Q. 0.001
0.006 0.002
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TABLE 3 (CONT.)
Married 0.006* Time *HS 0.001
Parent 0.003 Grad. 0.002
Never Rev’d  |-0.025%*%* [Time * 0.002
ADC as Adult | 0.007 Some College 0.002
Constant 0.066*** [Time * 0.004*
0.009 College Grad. 0.002
Time * Black —0.008%**
0.003
Time * 0.006**
Single Parent 0.003
Time * 0.004**
Married Parent 0.001
Time * -
Never Rev’d —gggg
ADC as Adult ’
Constant 0.039%%* 0.036***
0.004 0.007
Obs. 366 1495 1495
Time period 1987-1992 1968-1992 11968-1992

OLS regression, 1968 weights. Coefficients are indicated in bold, robust standard

errors in normal script.

*** denotes p-values at the 1% level or lower; ** denotes 5% level; * denotes 10%

level.
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TABLE 4: LIFETIME RATE CUTS UNDER AVERAGING ALTERNATIVES

Avg.

Lifetime Percentage Point Change in

Tax Rate Lifetime Tax Rate

Annual “Life- Tar-

Income time” 2-Year geted

Average Meas- Aver- Aver- Aver- Bracket
Income urement | aging aging aging Cut

All $ 55,887.51 829% | -099% | -0.28% | -0.19% | -0.12%
Bottom
Decile $ 7,64580 | -2.60% | -2.65% | -0.62% | -0.85% | -0.10%
Bottom
Quartile $ 17,81090 | 0.16% | -1.95% | -0.52% | -0.59% | -0.16%
Second
Quartile $ 41,020.01 641% | -0.48% | -0.23% | -0.12% | -0.19%
Third Q. $ 59,481.47 | 10.12% | -1.00% | -0.22% | -0.04% | -0.10%
Top Q. $105,295.50 | 16.49% | -0.54% | -0.15% | -0.01% | -0.02%
Top
Decile $140,449 20.05% | -0.68% | -0.14% | -0.01% | -0.01%
Black $ 29,664.18 1.71% | -1.65% | -0.44% | -0.53% | -0.13%
White $ 59,039.25 | 9.10% | -0.92% | -0.26% | -0.15% | -0.12%
Single
Parent $ 16,085.67 | -4.44% | -2.30% | -0.60% | -0.85% | -0.11%
Married
Parents $ 64,050.28 | 8.64% | -0.87% | -0.29% | -0.16% | -0.12%
Ever
Rec’d
ADC $ 20,802.13 | -2.20% | -2.34% | -0.71% | -0.82% | -0.12%
Never
Rec’d
ADC $ 58,991.35 | 9.22% | -0.87% | -0.24% | -0.13% | -0.12%
HS Drop-
out $ 32,536.74 | 2.99% |-1.43% | -0.31% | -0.36% | -0.15%
HS Grad. | $ 47,653.24 | 6.77% | -0.90% | -0.28% | -0.20% | -0.14%
Some
College $ 58,251.02 | 9.32% | -092% | -0.30% | -0.15% | -0.11%
College
Grad $ 79,210.65 | 13.00% | -0.83% | -0.26% | -0.08% | -0.07%
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TABLE 5: DISTRIBUTION OF “LIFETIME” AVERAGING RATE CUTS BY

INcOME CATEGORY

Section of the Lifetime Income Distribution

Per- Bottom | Second | Third Top

cen- | Bottom | Quar- Quar- Quar- Quar- Top

tile Decile | tile tile tile tile Decile | All

1 -14.0% | -11.9% | -3.8% | -38% |-3.1% |-3.1% |-83%
5 94% |-16% |-24% |-26% |-20% |-21% |-3.8%
10 -17% | -51% |-1.8% |-2.1% |-13% |-1.6% |-2.4%
25 -42% |-26% |-08% |-14% |-07% |-09% |-13%
50 -14% | -1.1% |-02% |-0.8% |-03% | -0.4% |-0.5%
75 -0.2% |-02% | 0.0% |-04% |-0.1% |-02% |-0.1%
90 00% | 00% | 04% |-0.1% | 0.0% 00% | 0.0%
95 0.1% 0.2% 0.7% 0.0% 0.0% 0.0% 0.2%
99 2.0% 1.0% 1.1% | 0.1% 0.1% 0.1% 0.8%
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Carryback
Two-year | of SD &

Targeted EITC Exemp- Bracket

Averaging | Averaging | tions Cut
All $ 5146 |$ 2862 |$ 228 [$49.79
Bottom Decile $128.72 $100.76 $ 27.97 $ 14.66
Bottom Quartile $119.25 $ 83.59 $ 35.66 $ 39.90
Second Quartile $ 50.97 $ 23.80 $ 27.16 $ 82.53
Third Quartile $ 22.19 $ 541 $ 16.78 $ 60.91
Top Quartile $ 13.36 $ 1.63 $ 11.72 $ 15.81
Top Decile $ 14.15 $ 079 $ 13.36 $ 7.16
Black $ 95.66 $ 70.95 $ 2471 $ 42.32
White $ 45.77 $ 23.48 $ 22.28 $ 50.52
Single Parent $152.32 $134.40 $17.92 $ 30.18
Married Parents $ 51.23 $ 2791 $ 23.33 $ 56.86
Ever Rec’d ADC $165.03 $137.39 $ 27.64 $ 37.43
Never Rec’d ADC | $ 41.41 $ 19.00 $ 2241 $ 50.89
HS Dropout $ 79.94 $ 46.89 $ 33.05 $ 53.24
HS Graduate $ 58.31 $ 33.93 $ 2438 $ 59.91
Some College $ 45.76 $ 23.61 $ 22.15 $ 51.72
College Graduate | $ 28.69 $ 13.93 $ 14.76 $ 35.50
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TABLE 7: DISTRIBUTION OF TARGETED AVERAGING RATE CUTS BY

INCOME CATEGORY

Section of the Lifetime Income Distribution

Bot- Sec-
Per- | Bot- tom ond Third | Top
cen- | tom Quar- | Quar- | Quar- | Quar- | Top
tile Decile | tile tile tile tile Decile | All
1 —-64% | -55% |-13% | -0.6% | -03% |[-02% |-2.9%
5 -3.8% | -25% | 06% |-02% |-0.1% |-0.1% |-1.0%
10 ~24% [(-1.6% | -04% |-0.1% 0.0% 0.0% | -0.5%
25 -1.0% |-07% | -0.1% | 0.0% 0.0% 0.0% |-0.1%
50 -04% | -02% | 0.0% 0.0% 0.0% 0.0% 0.0%
75 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
90 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
95 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
99 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%




ESSAY
NON-JUDICIAL REVIEW

MARK TUSHNET"

Professor Mark Tushnet challenges the view that democratic constitutional-
ism requires courts to dominate constitutional review. He provides three di-
verse examples of non-judicial institutions involved in constitutional review
and examines the institutional incentives to get the analysis “right.” Through
these examples, Professor Tushnet argues that non-judicial actors may per-
form constitutional review that is accurate, effective, and capable of gaining
public acceptance. Professor Tushnet recommends that scholars conduct further
research into non-judicial review to determine whether ultimately more or
less judicial review is necessary in constitutional democracies.

If nothing else, familiarity leads us to assume that constitutional re-
view must occur in courts and that non-judicial actors—politicians, said
in a disparaging tone of voice—would fail to do a decent job of constitu-
tional review were they given the chance.! Courts are said to be distinc-
tively the forum of principle,’ the legislature and executive the forum of
politics. While politics serves a necessary function, constitutionalism re-
quires constraints on politics that politics itself cannot supply. Courts, on
the other hand, are said to perform a function of constitutional settlement
that is most effective without interference from non-judicial actors en-
gaged in constitutional review.’

These familiar ideas can be challenged on a number of grounds. The
political question doctrine, for example, is commonly understood as a
doctrine that identifies constitutional issues as to which political con-
straints on political actors are thought more likely to produce conformity
to constitutional norms than would judicial review.* A number of non-
judicial institutions around the world are involved in the process of con-

* Carmack Waterhouse Professor of Constitutional Law, Georgetown University Law
Center. B.A., Harvard College; M.A., J.D., Yale Law School. I would like to thank Evan
Caminker, David Fontana, Beth Garrett, Grant Huscroft, Vicki Jackson, Dawn Johnsen,
Brian Landsberg, Nina Pillard, Adrian Vermeule, participants at the University of Southern
California Faculty Research Workshop, and participants in the Workshop on Human Rights
Protection: Boundaries and Challenges, Dec. 12-14, 2001, Melbourne, Australia, for their
comments on a draft of this Essay.

! “Constitutional review” in this Essay means the assessment of policy proposals with
an eye to their consistency with constitutional norms, performed by actors relatively close
to taking binding legal action.

2 The phrase has come to be associated with Ronald Dworkin. See generally Ronald
Dworkin, The Forum of Principle, 56 N.Y.U. L. REv. 469 (1981).

3See Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Inter-
pretation, 110 HArv. L. REV. 1359, 1362 (1997).

4 For an elaboration, see MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM
THE COURTS 1, 16, 104-08 (1999).
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stitutional review, without apparently undermining public acceptance of
controversial settlements and with seemingly decent performance. Hu-
man rights commissions, for example, are often given authority to inves-
tigate alleged constitutional violations and sometimes have the power to
bring enforcement actions.” Ombuds-offices investigate similar allega-
tions and publicize the outcomes.® In Estonia, the Legal Chancellor is
charged with monitoring enacted laws and is directed to propose new
legislation to eliminate any constitutional defect; if such legislation is not
adopted, the Legal Chancellor is to bring an action in the constitutional
court challenging the statute’s constitutionality.’

These institutions are, however, quasi-judicial bureaucracies whose
mission is to monitor constitutional compliance. Precisely because these
institutions resemble courts, their operations may not shed much light on
fundamental questions about non-judicial constitutional review. In this
Essay, a different set of practices of non-judicial constitutional review
will be examined which involve constitutional review conducted by
elected officials (or their direct subordinates).® The contrasts with judicial
behavior are largely implicit: the incentives and structures for judges and
quasi-judicial bureaucrats who interpret constitutional norms are briefly
identified and compared with those of non-judicial actors.® A judge has a
disinterested desire to interpret the Constitution correctly according to
some normative theory she or he holds.!® Other interests include advanc-
ing public policy goals—namely, ensuring effective government perform-
ance—to the extent compatible with the judge’s normative interpretive
theory, developing a reputation as a good judge among some real or imag-
ined reference group,!' being an important player in the nation’s consti-

5 See, e.g., Vijayashri Sripati, India’s National Human Rights Commission: A Shackled
Commission?, 18 B.U. INT’L L.J. 1, 1 (2000) (describing the “recent growth of human
rights commissions”).

¢ For an overview, see HUMAN RIGHTS COMMISSIONS AND OMBUDSMAN OFFICES: NaA-
TIONAL EXPERIENCES THROUGHOUT THE WORLD (Kamal Hossain ed., 2000).

7 See EsT. CONsT. ch. XII, available at http://www.uni-wuerzburg.de:80/law/en00000_
.html (last visited Apr. 8, 2003).

8 There is a sense that law faculty members and students, newspaper editorialists, and
even ordinary citizens perform constitutional review, but in this Essay, only the activities
of people close to the formal law-making process are explored.

° For the most systematic treatment of this subject, see Richard A. Posner, What Do
Judges and Justices Maximize? (The Same Thing Everybody Else Does), 3 Sup. CT. ECoN.
REv. 1 (1994). See also Frederick Schauer, Incentives, Reputation, and the Inglorious
Determinants of Judicial Behavior, 68 U. CIN. L. REv. 615 (2000).

10 Alternatively, as the judge would put it, according to the correct normative theory of
the Constitution. Likewise, some non-judicial officials also share this interest—a profes-
sional and bureaucratic interest in providing disinterested constitutional interpretation.

' The reference group may be contemporary—the judge’s social circle, or contempo-
rary legal academics—or future, as when a judge is concerned with making a place in his-
tory. See Schauer, supra note 9, at 628-30. For a study of reputation as an intriguing in-
centive because of its obvious, though implicit, self-referentiality, see generally RICHARD
A. POSNER, CARDOZO: A STUDY IN REPUTATION (1990).
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tutional order,'? and getting the job done while leaving adequate time for
leisure.'® What the judge does rnot have is an interest in satisfying the de-
mands of some constituency in a position to affect the judge’s tenure in
the job.'

In examining constitutional review by non-judicial officials, this Es-
say will highlight the effects that different institutional structures and, in
particular, different incentives have on the officials’ performance, with an
eye to comparing the effectiveness of non-judicial constitutional review
with that of judicial constitutional review.'> Each Part of the Essay describes
a single practice of non-judicial constitutional review: the use of consti-
tutional points of order in the United States Senate, the constitutional
clearance practice of the Office of Legal Counsel in the United States De-
partment of Justice, and the ministerial obligation under the British Hu-
man Rights Act 1998 to make a statement regarding the consistency of
proposed legislation with the Act.

Why should non-judicial actors take the task of constitutional review
seriously? With Human Rights Commissions, ideological commitments
and bureaucratic missions presumably provide the answer. One might
wonder, however, about the incentives of electoral actors and their subor-
dinates to do so. In particular, would elected officials resist pressure from
their constituencies to pursue some policy arguably inconsistent with
constitutional requirements? Each Part examines some incentive-based
structural questions about the ability of these non-judicial actors to per-
form constitutional review well: in the case of Senate procedure, the pos-
sibility of strategic deployment of constitutional objections; in the case
of the Office of Legal Counsel, the possibility of institutional bias inde-
pendent of particular policy preferences; and in the case of the Human
Rights Act 1998, the ability of non-judicial actors to exploit ambiguities
in statutory and constitutional texts to support results they desire as a

2 This interest gives judges an incentive to develop balancing tests whose results can-
not be readily known until the judges themselves perform the balancing. As discussed
infra, constitutional provisions interpreted to require balancing may be reasonably well-
enforced by non-judicial officials. See infra text accompanying notes 84—89.

13 See Posner, supra note 9, at 1.

4 Elected judges do have electoral interests of this sort, and a judge who desires pro-
motion to some other position—whether elevation to a different judicial post or appoint-
ment to a non-judicial one—can be responsive indirectly to the electoral interests of the
appointing official. See Schauer, supra note 9, at 631-33. For a study of judicial respon-
siveness to administrative discipline, see generally J. Mark Ramseyer, The Puzzling (In)De-
pendence of Courts: A Comparative Approach, 23 J. LEGAL StuD. 721 (1994).

!5 Because the aim is to investigate the incentives, structures, and performance of non-
judicial constitutional review, this Essay does not explore the normative literature on the
practice, which in general defends its propriety. See, e.g., Frank H. Easterbrook, Presiden-
tial Review, 40 CAse W. REs. L. REv. 905 (1990); Paul Brest, The Conscientious Legisla-
tor’s Guide to Constitutional Interpretation, 27 Stan. L. REv. 585 (1975); Randolph D.
Moss, Executive Branch Legal Interpretation: A Perspective from the Office of Legal Coun-
sel, 52 ApMiIN. L. REv. 1303, 1304 n.1 (2000) (providing citations to most of the relevant
normative literature).
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matter of policy preference. With respect to each structural question, this
Essay will suggest that the problems do not significantly differ from
those associated with common judicial review. The conclusion identifies
what might be truly distinctive about judicial constitutional review and
suggests that the necessary comparative judgment about the relative abil-
ity of courts and non-judicial actors to perform constitutional review is
harder than our familiar understandings would have it.

I. THE CONSTITUTIONAL POINT OF ORDER
IN THE UNITED STATES SENATE

A United States senator may raise a point of order regarding any bill
under consideration.' Ordinarily the Senate’s presiding officer initially
rules on points of order, with the possibility of appeal to the Senate as a
whole."” Senate precedent establishes, however, that points of order ad-
dressing the constitutionality of bills are automatically referred to the
Senate for disposition by a roll call vote recording the votes of each sena-
tor.'® Points of order are nondebatable under standard rules of parlia-
mentary procedure.'” Ordinarily, senators therefore have to discuss the
constitutional questions raised by the point of order before a senator raises
it. Of course, a senator can lay out a constitutional argument prior to
formally raising a constitutional point of order.? In addition, Senate
practice gives the presiding officer discretion to allow debate on a point
of order,” and one precedent indicates that constitutional points of order
are debatable.” Further, the Senate, invoking its ordinary procedures for
regulating debate, can adopt a rule authorizing and specifying the condi-
tions for debate on a constitutional point of order.”® Debate on the merits
of the constitutional issue is therefore possible both before and after the
point is raised.

16 See CoMM. ON RULES & ADMIN., STANDING RULES OF THE SENATE, S. Doc. No.
106-15, at Rule XX (2000) (addressing questions of order). A point of order is a claim that
a Senate rule is being violated. If sustained, the debate moves to another subject.

17 See HENRY M. ROBERT, ROBERT’S RULES OF ORDER art. 1V, § 21 (10th ed. 2000).

'8 For a description of the procedure, see Louis Fisher, Constitutional Interpretation by
Members of Congress, 63 N.C. L. REv. 707, 719-20 (1985). On the practice of submitting
constitutional points of order to the Senate, see FLoyp M. RIDDICK & ALAN S. FRUMIN,
RippICK’S SENATE PROCEDURE 987 (Alan S. Frumin ed., 1992).

19 See Fisher, supra note 18, at 719-20.

0 See, e.g., 131 ConG. REC. §14,613 (daily ed. Nov. 1, 1985) (statement of Sen. Rud-
man (R-N.H.)). Senator Warren Rudman, after being recognized, opened his comments
with the statement, “Mr. President, today I shall raise a point of order challenging the con-
stitutionality” of a pending amendment. /d. After outlining the constitutional objection to
the amendment, he formally raised the constitutional point of order. /d.

2l See CHARLES TIEFER, CONGRESSIONAL PRACTICE AND PROCEDURE: A REFERENCE,
RESEARCH, AND LEGISLATIVE GUIDE 506 (1989).

22 See RIDDICK & FRUMIN, supra note 18, at 987.

3 See, e.g., 139 Cong. Rec. 19,750 (1993) (the Presiding Officer indicating that
“[d]ebate on [a constitutional point of order] is limited to 1 hour equally divided and con-
trolled in the usual form”).
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An important preliminary observation is that formal constitutional
points of order are rare.”® Obviously, constitutional questions can be
raised in the ordinary course of debate on the merits of proposals, as they
were, extensively, in connection with recently enacted campaign finance
legislation.”® In such discussions, the integration of constitutional con-
cerns and policy questions is present on the surface of the discussions. In
contrast, the constitutional point of order at least purports to separate
constitutional questions from policy ones.?

Fewer than ten constitutional points of order have been raised since
1970.7 One involved an objection to a proposed constitutional amendment
that would have provided for representation of the District of Columbia
in Congress.”® Senator Orrin Hatch (R-Utah) argued that the constitu-
tional amendment would itself be unconstitutional because it would de-
prive other states of their equal representation in the Senate without their
consent, contrary to the limitation built into Article V of the Constitu-
tion.?? Other senators disagreed that the proposed amendment would in
fact contravene the requirement of equal representation, and after some
procedural confusion was resolved, the Senate rejected the point of order
and approved the resolution submitting the proposed amendment to the
states for ratification.®® Another point of order raised an objection to an
appropriations bill as violative of the Origination Clause’s requirement
that “[blills for raising Revenue shall originate in the House of Representa-

2 Constitutional issues are more often discussed in committee hearings, sometimes
with testimony from constitutional “experts.” See, e.g., The Judicial Nomination and
Confirmation Process Before the Senate Comm. on the Judiciary, 107th Cong., S-HRG.
107-463 (2001). In the hearings, however, the discussions are not dispositive because no
votes are taken, as they are when a point of order is raised, and hearings are more obvi-
ously scripted than the discussions on the Senate floor. In addition, senators on the floor
speak by themselves, with staff participating only in helping the senator prepare for the
discussion. The point-of-order practice therefore provides a cleaner opportunity for as-
sessing senators’ performance than does the discussion of constitutional issues at the
committee level.

3 See Bipartisan Campaign Finance Reform Act of 2002, 2 U.S.C. § 431 (2002).

% For additional discussion, see infra text accompanying notes 60-64.

7 Research assistant Rachel Lebejko Priester located references to these motions in
secondary literature, and the authors are cited with the relevant pages referenced in the
Congressional Record.

2 124 CoNG. REC. 27,249 (1978) (statement of Senator Orrin Hatch (R-Utah)), cited
in Neil Kumar Katyal, Legislative Constitutional Interpretation, 50 DUKE L.J. 1335, 1378
n.147 (2001).

¥ For discussions bearing on the merits of Senator Hatch’s argument, see LAURENCE
H. TrIBE, 1 AMERICAN CONSTITUTIONAL Law 111-12 (3d ed. 2000); Lynn A. Baker &
Samuel H. Dinkin, The Senate: An Institution Whose Time Has Gone?, 13 J.L. & PoL. 21,
68-70 (1997).

% The procedural confusion led to a substantive debate over Senator Hatch’s argument
before he formally raised the point of order. The Senate first voted to table the point of
order by a vote of sixty-five to thirty-two, and then voted in favor of submitting the pro-
posed amendment to the states by a vote of sixty-seven to thirty-two. See 124 CoNG. REc.
27,249 (1978).
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tives.”*' The point of order was withdrawn when another senator pointed out
that, under Senate custom, appropriations bills did not have to originate in
the House.*?

The other constitutional points of order raised various objections.
Senators raised individual rights claims through constitutional points of
order on bills that would ban federal financing of abortions for federal
prisoners,* that would impose tax liabilities for already completed trans-
actions,* and that would enact a new federal ban on flag-burning in the
face of a Supreme Court decision holding anti-flag-burning statutes un-
constitutional.®® Other constitutional points of order rested on separation
of powers concerns, particularly that proposed legislation would violate
the legislature’s prerogatives. For example, a senator objected to provi-
sions of the Civil Rights Act of 1991 that would, in his view, make the
legislative branch subject to review by executive and judicial authorities.*
Another senator objected that public financing of presidential elections
would violate the constitutional requirement that federal expenditures be
made through appropriations statutes.®” Finally, an extensive debate oc-
curred when a constitutional point of order was raised in 1984 against a
proposal to authorize the President to veto particular items in appropria-
tions bills.%®

Plainly, many bills and enacted statutes raise constitutional questions
that are never subject to a constitutional point of order. Senators have no
obligation to use the procedure. This points to an important and obvious
difference between senatorial and judicial consideration of constitutional
questions: subject only to justiciability questions, courts must address
constitutional questions litigants present to them, while senators have no
obligation to raise a constitutional point of order. Conceding, then, that
the constitutional point of order is not a substitute for judicial review, the
quality of the senators’ discussions when they do deal with constitutional
points of order will next be examined.*

31US.Consr. art. I, § 7, cl. 1.

32 See TIEFER, supra note 21, at 507 n.107.

3 See Stephen F. Ross, Legislative Enforcement of Equal Protection, 72 MINN. L. REV.
311, 360 n.195 (1987).

3 See M. Bryan Schneider, Note, The Supreme Court’s Reluctance to Enforce Consti-
tutional Prohibitions Against Retroactive Income Tax Statutes, 40 WAYNE L. REv. 1603,
1605 (1994).

% For a discussion of the debates, see Charles Tiefer, The Flag-Burning Controversy of
1989-1990: Congress’ Valid Role in Constitutional Dialogue, 29 HARv. J. oN LEGIs. 357,
378-79 (1992).

3137 ConG. ReEc. D1325-26 (daily ed. Oct. 29, 1991), cited in Nicole L. Gueron,
Note, An Idea Whose Time Has Come: A Comparative Procedural History of the Civil
Rights Acts of 1960, 1964, and 1991, 104 YALE L.J. 1201, 1211 n.86 (1995).

37 See Ross, supra note 33, at 361 n.198.

38 See Fisher, supra note 18, at 719-22.

¥ Senators may well discuss constitutional questions in other forums, such as hearings
at which they take testimony about a proposal’s constitutionality. Only the constitutional
point of order, however, requires each senator to take a recorded, formal position on a
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Debates on constitutional points of order contain several elements,
the proportions varying with the subject matter and the political context.
First, senators discuss whether a proposal is constitutional by referring to
relevant judicial decisions. For example, Senator Warren Rudman (R-
N.H.) relied on Supreme Court decisions about the government’s respon-
sibility for medical care of prisoners to explain his constitutional objec-
tion to a proposal that would deny the Federal Bureau of Prisons the
authority to pay for federal prisoners’ abortions.*

Second, senators supplement their use of court decisions by invoking
the constitutional principles they believe underlie those decisions. Sena-
tor Slade Gorton (R-Wash.), objecting to a provision making tax increases
retroactive, cited court decisions casting constitutional doubt on such
increases.*' Senator James Sasser (D-Tenn.) responded that “the Supreme
Court has already ruled,” referring to another set of decisions.*? Return-
ing to the debate, Senator Gorton then elaborated on the underlying prin-
ciple: a retroactive statute is unconstitutional when it is “harsh and op-
pressive . .. when it is imposed without notice, that is to say when it is
imposed retroactively beyond the date in which the Congress and the
President have given notice that they intend to pass a tax.”*

Third, senators rely directly on the Constitution and basic constitu-
tional principles without drawing in any significant way on court deci-
sions. In a constitutional point of order debate raised against a proposal
to enact a line-item veto, one senator mentioned the then-recent Chadha
decision,* saying that the line-item veto was “merely a variation on th[e]
same constitutionally impermissible theme.”* That, however, was a rare
reference to the courts in the debate. Far more often, senators referred to
“the simple language of the U.S. Constitution” and invoked general
separation-of-powers principles.¥’

Finally, senators discuss whether they should even make their own
independent judgments about the constitutionality of the proposals. In a
sense, these debates are about whether a constitutional point of order is
itself out of order. A supporter of the line-item veto proposal, for exam-
ple, said, “I want to pass this amendment, send it to the House, have them
pass it, have the President sign it, and let the Supreme Court decide

question of constitutional interpretation. See supra note 24,

40 See 131 ConNG. REC. 30,243-44 (1985).

4l See 139 Cone. REc. §19,751 (1993). Several months after the debate the Supreme
Court reversed one of the decisions to which Senator Gorton referred. United States v.
Carlton, 512 U.S. 26 (1994).

42139 Cong. REC. §19,752 (1993).

$Id. at 19,757.

4 .N.S. v. Chadha, 462 U.S. 919 (1983).

45130 CoNnG. REcC. S10,855 (1984) (statement of Sen. Mark Hatfield (R-Or.)).

46 See, e.g., id. at S10,857 (statement of Sen. Pete Domenici (R-N.M.)).

47 See, e.g., id. at S10,858 (statement of Sen. John Stennis (D-Miss.)).
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whether it is constitutional to do this.”*® More often, and not surprisingly,
senators assert their constitutional responsibility to interpret the Consti-
tution on their own, sometimes referring to the oath of office they take to
uphold the Constitution.”” Perhaps the most dramatic example of touting
independent senatorial responsibility was Senator Jesse Helms’s (R-N.C.)
position on the constitutionality of denying federal funding for abortions
obtained by federal prisoners. Senator Helms argued in part that Supreme
Court precedent supported the constitutionality of the proposal, but he
also asserted indirectly, but reasonably clearly, that the proposal was con-
stitutional because the Supreme Court’s basic abortion decisions lacked
an adequate constitutional foundation.*

The constitutional arguments made in these debates are usually quite
truncated. They contain few quotations from cases or even the Constitu-
tion, and, of course, no citations. They are, after all, debates and not ju-
dicial opinions. In some ways, too, the debates are telegraphic, with
senators making shorthand allusions to more elaborate arguments they do
not develop fully. Taking these considerations into account, however, it
seems that nearly all the debates contain the skeletons of decent constitu-
tional arguments, and sometimes there is even a bit of flesh on the bones.
Although there are no transcripts of the discussions at the closed confer-
ences of Supreme Court Justices, evidence from notes the Justices take
suggests that the Senate discussions of constitutional questions differ less
than one might expect from the actual face-to-face discussions the Jus-
tices have.’’ If Conference discussions set the standard for assessing
when deliberation is sufficient—rather than, for example, published Su-

4 1d. at $10,861 (statement of Sen. Alan Dixon (D-IIl.)). The Supreme Court eventu-
ally held a different Line Item Veto Act unconstitutional more than a decade later. See
Clinton v. City of New York, 547 U.S. 417 (1998). An interesting variant on the argument
that constitutionality should be addressed by courts occurred in the 1990 debate on adopt-
ing a constitutional amendment on flag-burning. At the time of the Senate debate, the
House of Representatives had already failed to adopt a constitutional amendment by the
required supermajority. The Senate proceeded to consider adopting the amendment none-
theless. Senator Dale Bumpers (D-Ark.) proposed an amendment that would have enacted
another anti-flag-burning statute. Senator Pete Wilson raised a constitutional point of order.
136 ConNG. REc. S15,548-49 (daily ed.1990). In response, Senator Bumpers said, “[t]hat is
not really a decision . . . for us to make,” because, in light of the failure of all other efforts,
his statute was “[t]he only thing in the world [that has] a chance of getting before the Su-
preme Court.” Id. at S15,549. The Senate upheld the point of order by a vote of fifty-one to
forty-eight and proceeded to consider the constitutional amendment. Id.

4 See, e.g., 130 CoNnG. REC. 10,861-62 (1984) (statement of Sen. Gorton).

50 See 131 CoNG. REC. 30,244 (1985) (“I hope that Congress, and certainly the Senate,
will not this day embark on a misinterpretation of the Constitution of the United States.”).

31 For a compilation of the notes, see THE SUPREME COURT IN CONFERENCE (1940-
1985): THE PRIVATE DiscussioNs BEHIND NEARLY 300 SUPREME CoURT DEcIsIONS (Del
Dickson ed., 2001). See also Louis Michael Seidman, Eavesdropping on the Justices, 5
GREEN BAG 2p 117 (2001) (book review) (emphasizing the apparently truncated nature of
Conference discussions).
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preme Court opinions—senators seem to do a decent job of constitutional
interpretation.*

A skeptic might suggest, however, that these debates on constitutional
points of order are no more than sideshows to the main stage: the consid-
eration of the policy wisdom of the proposals before the Senate. The cor-
respondence between votes on constitutional points of order and votes on
the merits is extremely close.”® The Senate accepted the point of order
made against the proposed line-item veto by a vote of fifty-six to thirty-
four, but, as Louis Fisher notes, the constitutional point of order “was the
simplest way to defeat an amendment [the majority] opposed on policy
grounds.”™ Professor Stephen Ross’s analysis of the votes on the abor-
tion-funding point of order is similar.®® The Senate was equally divided
over whether to adopt the amendment limiting federal funding of abor-
tions for federal prisoners, which meant that the amendment remained on
the table.*® The constitutional point of order was raised. A motion to table
that point of order was defeated by one vote.”” Ross notes that “[e]ven
though the vote on the motion to table represented a vote on the merits
and the point of order vote supposedly involved constitutionality, of the
Senators participating in both votes, only two ... switched their votes
between the two motions.”*® The amendment’s supporters saw the hand-
writing on the wall, with one saying “my thought is it is well to vitiate
the yeas and nays. We have had a clear vote, though it is disappointing to
me.® The supporters allowed the amendment to be defeated on a voice
vote.®

The constitutional point of order’s distinctive function is to allow
senators to put aside their views on the policy-wisdom of the proposal at
hand and to focus solely on its constitutionality. No procedural rule can
guarantee that senators will in fact deal solely with the constitutional ques-
tions. The correspondence between senators’ positions on constitutional
points of order and their positions on the merits suggests that the consti-
tutional point of order does not in fact narrow the range of matters sena-

32 Professor Beth Garrett suggests that, just as the Justices exchange letters that flesh out
their conference positions, so senators also distribute “Dear Colleagues” letters at times.
Memorandum to Mark Tushnet (Feb. 11, 2002) (on file with author). To that extent, the
analogy between floor debates and Conference discussions might be strengthened.

53 In oral comments on an earlier version of this Essay, Professor Frederick Schauer
reported the preliminary results of a study of Senators’ views on campaign finance reform.
According to Schauer, every senator who favored campaign finance reform believed it to
be constitutional while every senator who thought reform bad policy also believed reform
to be unconstitutional.

54 Fisher, supra note 18, at 721.

35 See Ross, supra note 33, at 360 n.195.

6 1d.

1d.

8 1d. at 360.

%131 Cona. REC. 30,247 (1985) (statement of Sen. William Armstrong (R-Colo.)).

% See Ross, supra note 33, at 360.



462 Harvard Journal on Legislation ' [Vol. 40

tors think about before they vote. It seems as if the constitutional analysis
senators engage in actually does no independent work.®' Senators take the
position on the constitutional point of order that matches their position
on the merits, and they do so because of their views on the merits.%

The suggestion, then, is that senators’ votes on constitutional points
of ‘order simply reflect, without change, their views on the policy ques-
tions raised by the underlying proposals. This suggestion might be bol-
stered by two related observations. Senators rarely raise constitutional
points of order even though many proposals could certainly be the sub-
ject of such points.®® Senators also advert to constitutional questions in
ordinary debate without raising constitutional points of order.

Why, then, use the constitutional point of order when policy grounds
would arguably suffice? The answer might be something like this: the
appearance of identity between policy views and constitutional ones is
misleading.* Actually, some senators believe that the proposal is unwise
as a matter of public policy. They also believe that their constituents
mistakenly believe that the proposal is a good one. The senators therefore
fear adverse electoral consequences from voting according to their policy
views. The senators believe as well, however, that their constituents will
not punish them electorally for voting against a proposal that they believe
to be unconstitutional,

¢ One might note in response that at least sometimes the constitutional analysis drives
the policy views. The testing points would be issues that do not raise serious constitutional
questions; a senator who objects to one of these collateral provisions demonstrates that
policy is his or her primary concern.

621t might be worth pointing out, however, that some political scientists believe that
judges act in precisely this way as well. The so-called attitudinal model they favor holds
that the correspondence between Justices’ views on the proper interpretation of the Con-
stitution and their views on the policy wisdom of the matters they consider is also quite
close. For a presentation of the attitudinal model, see JEFFREY ALAN SEGAL & HAROLD J.
SPAETH, THE SUPREME COURT AND THE ATTITUDINAL MODEL (1992).

6 A senator may raise a point of order only after being recognized, and the senators con-
trolling debate on a particular proposal may refuse to recognize a senator who they know
would raise a point of order they do not want to address. See ROBERTS RULES OF ORDER,
supra note 17, at art. I, § 3. It may be that senatorial norms require, or at least generally
induce, a senator to notify the senators controlling debate of what they intend to do after
being recognized. See Riddick, supra note 18, at 1091.

¢ Professors Elizabeth Garrett and Adrian Vermeule invoke John Elster’s idea of “the
civilizing force of hypocrisy” to explain how constitutional arguments might have weight
independent of a legislator’s policy views:

Even a wholly self-interested legislator cannot afford to take positions in consti-
tutional argument that are too transparently favorable to his own interests. So
legislators who want to invest in credibility will have to adjust their positions to
disfavor or disguise their own interests to some degree,

Elizabeth Garrett & Adrian Vermeule, Institutional Design of a Thayerian Congress, 50
Duke L.J. 1277, 1289 (2001) (citing Jon Elster, Alchemies of the Mind: Transmutation and
Misrepresentation, 3 LEGAL THEORY 133, 176 (1997)).
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Why might senators think that voting to uphold a constitutional point of
order will insulate them from electoral harm? Consider two possibilities:
timing and responsibility. Professor Nelson Lund’s brief discussion of
Congress’s adoption of a flag-burning statute illustrates the timing expla-
nation.” Congress had before it two proposals, a statute (largely sup-
ported by Democrats) that sought to conform a prohibition of flag-
burning to the Supreme Court’s invalidation of a Texas flag-burning stat-
ute, and a constitutional amendment (largely supported by Republicans)
that would have specifically authorized adoption of flag-burning legisla-
tion.® By adopting the statute, senators deferred consideration of the
constitutional amendment. The deferral would have been permanent had
the Supreme Court upheld the new federal statute,®” but even a temporary
deferral might be valuable for senators opposed to anti-flag-burning leg-
islation but facing public demand that something be done.® Deferral
would be “a delaying tactic meant to divert attention away from a con-
stitutional amendment until after popular interest in the matter sub-
sided.”® Professor Lund finds support for this explanation from the votes
of senators who purported to support a statute but voted against the con-
stitutional amendment.™

The reason that timing might matter in this way needs elaboration.
Electoral retaliation is always delayed until the next election. On Lund’s
account, the risk of electoral retaliation evaporates because senators be-
lieve that voters’ preferences will change: voters who wanted an enforce-
able flag-burning statute in 1989 would care more about other things by
1990 or 1992, when they would consider whether to re-elect a senator who
voted for the statute but against the constitutional amendment.

There are, however, several difficulties with the timing explanation.
References to the desirability of letting things cool off pervade the argu-
ments favoring the adoption of an anti-flag-burning statute over amend-

¢ Nelson Lund, Rational Choice at the Office of Legal Counsel, 15 CaArRDOZO L. REV.
437, 471-72 (1993).

% For a complete account of the flag-burning controversy, see generally ROBERT J.
GOLDSTEIN, BURNING THE FLAG: THE GREAT 1989-1990 AMERICAN FLAG DESECRATION
CONTROVERSY (1996).

67 It did not. See United States v. Eichman, 496 U.S. 310 (1990).

% See Lund, supra note 65, at 470 n.75 (“Even if one doubts that Senator Biden was
sincere in claiming that he favored legal protection for the Flag, it would not necessarily
follow that he was insincere in suggesting that proponents of a constitutional amendment
were engaged in ‘opportunism.’”) (emphasis added). This is not to suggest that no senator
believed that adopting a flag-burning statute was bad policy but nonetheless voted for it
because of electoral concerns. Cf. GOLDSTEIN, supra note 66, at 158 (quoting Representa-
tives who asserted that anti-flag-burning legislation was not good policy but who never-
theless voted in favor of it).

® Lund, supra note 65, at 471. See also GOLDSTEIN, supra note 66, at 161 (“[T]he
prime motivation for overt or tacit support for a statute by many . . . liberals probably was
to head off the perceived certain alternative of a constitutional amendment”).

% See Lund, supra note 65, at 471.
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ing the Constitution.” Lund’s language seems to suggest that a senator
who voted for the statute simply to defer consideration of the constitu-
tional amendment somehow behaved insincerely,” but it is hard to see
why. Those senators, it might be said, voted in a way that assured the
implementation of their constituents’ long-term preferences rather than of
their passing preferences.” That senators would gauge the intensity of
preferences, it might further be said, was one of the reasons the Framers
gave senators six-year terms of office.”

There is another reason to discount the timing explanation for the
Senate votes in the flag-burning controversy.” Notably, the timing expla-
nation does not, by itself, explain why a senator would vote to reject the
constitutional point of order and adopt a statute the senator believed
would be held unconstitutional. The length of time between the vote on
the constitutional point of order and the next election is the same no
matter how the senator votes. What seems to matter is that the senator
might be able to say to constituents, “I tried to get you a flag-burning stat-
ute, but the Supreme Court wouldn’t let me.” The possibility that the
senator will also have to explain a vote against a constitutional amend-
ment that would have authorized a flag-burning statute complicates the
picture. The senator’s response actually assumes that the constituents
continue to desire the adoption of an enforceable flag-burning statute. The
senator’s challenger can point out that, by voting against the constitu-

! See GOLDSTEIN, supra note 66, at 168—69 (collecting such statements).

2 See, e.g., Lund, supra note 65, at 472-73 n.77 (referring to “a political strategy
aimed at derailing a constitutional amendment that would have authorized statutory pro-
tection of the Flag™).

™ Perhaps alternatively, they implemented those of their constituents’ preferences that
are important enough to remain salient over a long term. That is, the constituents may still
care about adopting a statute banning flag-burning, but over time that preference becomes
less significant relative to othe: issues on the constituents’ agenda.

% For a discussion of the Senate, see THE FEDERALIST No. 63 (Edward M. Earle ed.,
1976).

[Tlhere are particular moments in public affairs when the people, stimulated by
some irregular passion, or some illicit advantage, or misled by the artful misrep-
resentations of interested men, may call for measures which they themselves will
afterwards be the most ready to lament and condemn. In these critical moments,
how salutary will be the interference of some temperate and respectable body of
citizens in order to check the misguided career, and to suspend the blow medi-
tated by the people against themselves, until reason, justice, and truth can regain
their authority over the public mind?

Id. THE FEDERALIST No. 71 (Edward M. Earle ed., 1976) offers a similar account of the
President’s role in “withstand[ing] the temporary delusion, in order to give [the people]
time and opportunity for more cool and sedate reflection.”

75 Further, the timing explanation does not respond to the staggered nature of Senate
elections and the possibility of difference among senators based on how imminently they
face an election campaign, particularly for legislation that cannot be timed for an election
year.
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tional amendment, the senator did not try as hard as he or she could have
to get constituents the flag-burning statute they wanted.

Perhaps the complication actually explains how the timing explana-
tion works. The senator may not be able to explain to constituents why the
existing Constitution—the one invoked in the constitutional point of or-
der—makes it impossible to enact an enforceable flag-burning statute. The
senator might, however, be able to explain to constituents why it would be a
bad thing to amend the Constitution to authorize such a statute.

In the flag-burning case, senators were presented with two distinct
questions: should they adopt a flag-burning statute if consistent with the
First Amendment, and should they adopt a constitutional amendment that
would ensure the constitutionality of flag-burning statutes. Lund treats
these two questions as a single one about the desirability, as a matter of
public policy, of having an enforceable flag-burning statute.” They are not.

A senator who sincerely wanted a flag-burning statute might think
that obtaining one by means of amending the Constitution would leave
the nation worse off than it would be without a flag-burning statute.”” The
senator’s concern might be two-fold. An apparently narrow constitutional
amendment directed solely at authorizing flag-burning statutes might be
taken by future Congresses and Supreme Courts as expressing a broader
policy about the basic principles of free expression,” thereby authorizing
larger incursions on free expression than the senator believes appropriate.
The senator might also be concerned about setting a precedent—not
about free expression—but about amending the Constitution. The senator
might believe that proponents of unwise constitutional amendments (as
the senator sees the proposals) would be emboldened were the Constitu-
tion amended to authorize flag-burning statutes. The cost of forgoing an
enforceable flag-burning statute after constitutional amendment might be
lower than the costs associated with amending the Constitution. Making
sense of the timing explanation requires consideration of the possibility
that a proposal will be made to amend the Constitution at the moment
that the constitutional point of order is raised.

The responsibility explanation for invoking the Constitution rather
than policy is that the constitutional point of order allows senators to
shift responsibility for the proposal’s defeat from themselves to the Con-
stitution. Senator David Boren’s (D-Okla.) statements in the line-item
veto debate illustrate how the responsibility explanation might work.

% Lund, supra note 65, at 472-73.

7 The argument is elaborated in Mark Tushnet, The Flagburning Episode: An Essay
on the Constitution, 61 U. CoLo. L. REv. 39 (1990).

8 The model for this concern would be the Eleventh Amendment, which the Supreme
Court has interpreted to express a basic principle of state immunity from suit that goes
well beyond the Amendment’s express terms. For decisions articulating this understanding
of the Amendment’s deeper meaning, see, for example, Seminole Tribe of Florida v. Flor-
ida, 517 U.S. 44 (1996), and Alden v. Maine, 527 U.S. 706 (1999). v



466 Harvard Journal on Legislation [Vol. 40

Many opponents of the line-item veto statute thought it was bad policy.
Senator Boren, a former governor who had exercised a line-item veto
over his state’s budget, clearly did not.” He expressed his willingness to
co-sponsor a constitutional amendment creating a line-item veto power.
But, he said, “as much as I favor the line-item veto, I feel I have no
choice but to vote that it does not comply with the Constitution of the
United States.”® This sense of compulsion makes the Constitution, and
not the senator, responsible for the proposal’s defeat.

Interestingly, Justice Anthony Kennedy alluded to precisely the same
responsibility-shifting function of the Constitution in the Supreme Court’s
initial flag-burning decision.?! Justice Kennedy voted with the five-justice
majority to find unconstitutional a state’s ban on flag-burning as a means
of political protest. He observed, “[s]Jometimes we must make decisions
we do not like” because “the law and the Constitution, as we see them,
compel the result.”® Justice Kennedy suggested as well that this effort to
shift responsibility can never be entirely successful: when “we are pre-
sented with a clear and simple statute to be judged against a pure com-
mand of the Constitution . . ., [t]he outcome can be laid at no door but
ours.”® Precisely the same thing could be said about senators who at-
tempt to shift responsibility for the defeat of a proposal their constituents
favor from themselves to the Constitution: the constituents could still lay
responsibility at the senators’ doors.

To the extent that electoral constitutional responsibility is attenuated,
why might senators take the Constitution seriously? To answer that ques-
tion, reasons for senators’ preferences must be examined. Political scien-
tists’ studies of legislative behavior suggest that legislators seek to de-
velop what they personally believe to be good public policy within the
constraints imposed by their constituents’ desires.* That is, legislators
want to do good as they see it, but they also want to be reelected.

The first thing to note is that a senator might hold a personal belief
that good public policy includes compliance with the Constitution. That
is, she might think that no policy is a good one that violates what the
senator believes to be constitutional requirements. Senators with such a

130 ConaG. REC. 10,863 (1984).

8 130 ConG. Rec. 10,863 (1984). Professor Robert Goldstein quotes an aide to a
Democratic senator who offered a somewhat weaker version of the responsibility explana-
tion, distinguishing between a desirable statute—"“a good thing”—and a constitutional
amendment that would “screw[ ] around with a fundamental principle of the democratic
system.” GOLDSTEIN, supra note 66, at 181-82.

81 Texas v. Johnson, 491 U.S. 397 (1989).

8 Id. at 420-21 (Kennedy, J., concurring).

8 1d.

8 The classic study is RICHARD F. FENNO, JR., CONGRESSMEN IN COMMITTEES (1973),
arguing that members of Congress pursue the goals of reelection, power within Congress,
and good public policy. More recently, two authors confirmed the importance of reelection
and public policy while down-playing the importance of power within Congress. STEVEN
S. SMiTH & CHRISTOPHER J. DEERING, COMMITTEES IN CONGRESS (1990).
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belief take the Constitution seriously just because they take their role in
making good public policy seriously, and the problems they may have
with their constituents over their personal constitutional views are no differ-
ent from the problems they may have over ordinary policy questions.

In addition, a senator may gain some freedom to act on his personal
constitutional views by delivering the pork to his constituency, building
up a reservoir of good will that leads constituents to accept the senator’s
rejection on constitutional grounds of a policy the constituents favor.3’ As
a senator gains seniority, even constituents who vigorously disagree with
the senator’s constitutional views might be willing to swallow their objec-
tions so as to preserve the advantages they gain from the member’s sen-
iority.

Finally, constituents themselves may think that complying with the
Constitution is a component of good public policy. Such constituents may
agree with the senator’s constitutional views or may defer to the senator’s
judgment about what the Constitution requires. In either case, these con-
stituents provide electoral support for the senator.

These considerations suggest why senators’ electoral incentives do
not necessarily lead senators to ignore their own considered constitutional
views when voting on a constitutional point of order. Possibility is not
necessity, of course, and the coincidence between constitutional positions
and policy positions might be suspicious. It may be wrong, though, to see
votes on constitutional points of order as politically expedient reflections
of underlying policy views. One might instead see the votes on the con-
stitutional points of order as reflecting considered constitutional judg-
ments, influenced but not dictated by policy views.3

Consider the following theory of constitutional interpretation. The
Constitution should be interpreted in light of text, original understanding,
accumulated precedent, and fundamental principle. Often, and particu-
larly in the most contentious cases, those sources will not conclusively
establish that a proposal (or enacted statute) is constitutional or unconstitu-
tional. If they do not, one can properly resolve the constitutional question
by taking into account whether the proposal or statute would improve the
functioning of the government as an ongoing operation. Sometimes senators
holding this theory of constitutional interpretation will find themselves in
precisely this situation of interpretive openness.’” When they do, the co-
incidence between their policy views and their votes on a constitutional
point of order indicates a fully responsible exercise of the senators’ duty

8 To be clear, here “pork” refers not simply to direct material benefits to the constitu-
ency but more generally to actions consistent with the constituency’s policy preferences.

8 QObviously this account cannot explain senators’ votes with respect to amending the
Constitution but only their votes on constitutional points of order against legislative pro-
posals, which are necessarily predicated on the existing Constitution.

8 Whether senators actually hold this theory is debateable but the theory appears to be
something reasonably common-sensical, and one that a senator might well adopt.
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to vote on the constitutional point of order solely with reference to their
theoretically informed view of the proposal’s constitutionality.

Finally, it seems worth emphasizing that the constitutional theory
described is a perfectly respectable one that judges could hold as well .®
In a sense, then, the Senate’s practice on constitutional points of order might
support the proposition that non-judicial constitutional review can be
little different from judicial constitutional review—if judicial review is
understood in a specific way and if senators in fact adopt the theory of
constitutional interpretation that could justify the apparent congruence
between policy views and votes on constitutional points of order.

Additionally, senators’ incentives may be less mysterious than judges’.
To the extent that practice on constitutional points of order can inform
judgment, senators stack up reasonably well in comparison to judges, in
part because one can understand how senators’ incentives might actually
lead them to take the Constitution seriously. The limited scope of the
practice of the constitutional point of order may be important here as
well: politicians who do reasonably well when they occasionally face up
to constitutional questions directly might not do as well were they to con-
front such questions routinely.

II. BiLL CLEARANCES AT THE OFFICE OF LEGAL COUNSEL

The Office of Legal Counsel (“OLC”) in the United States Department
of Justice reviews legislative proposals for constitutionality as the execu-
tive branch’s legal adv.sor, acting by delegation from the Attorney Gen-
eral.® The OLC is headed by an Assistant Attorney General nominated
by the President and confirmed by the Senate.” The office staff includes

8 Of course, it is not the only reasonable theory of constitutional interpretation. One
could believe that proposals or statutes are (necessarily) constitutional when the standard
sources for interpreting the Constitution run out, in the sense that they do not conclusively
establish the proposals’ or statutes’ unconstitutionality. Judge Frank Easterbrook has ex-
pressly taken that position. See Frank Easterbrook, Alternatives to Originalism, 19 HARv.
J. L. & Pus. PoL. 479 (1996).

8 See 28 C.F.R. § 0.25(a) (1999) (assigning the OLC duties of preparing formal and
informal opinions and riving legal advice to governmental agencies); Office of Legal
Counsel, Mission Statement, at http://www.usdoj.gov/olc/index.html (last visited Apr. 14,
2003). The OLC also plays a role in developing an administration’s posture in litigation, a
matter discussed elsewhere in the scholarly literature. See, e.g., Dawn E. Johnsen, Presi-
dential Non-Enforcement of Constitutionally Objectionable Statutes, 63 Law & CONTEMP.
ProBs. 7 (2000); David Barron, Constitutionalism in the Shadow of Doctrine, 63 Law &
ConTeMP. ProBs. 61 (2000). In addition to published materials, this Part relies on: Tele-
phone Interview with Randolph Moss, Former Attorney General, OLC (Jan. 21, 2001);
Interview with Cornelia Pillard, Former Deputy, OLC (Sept. 21, 2001); Telephone Inter-
view with Martin Lederman, Attorney Advisor, OLC (July 9, 2001).

% The degree to which the Assistant Attorney General in charge of the OLC regards
himself (no women have held the position as of yet) as an essential part of the President’s
policy team has varied, as has the President’s interest in making constitutional law an im-
portant component of his policy agenda. DouGLAas W. KMIEC, THE ATTORNEY GENERAL’S
LAWYER: INSIDE THE MEESE JUSTICE DEPARTMENT (1992), describes Kmiec’s service in
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several deputies, one of whom has primary responsibility for bill com-
ments.®! All the deputies are political appointees.” The staft lawyers are a
combination of young attorneys, including those drawn to serve a par-
ticular administration—but who sometimes stay with the Office for at least a
few years after the administration they joined has departed—and career
civil servants who provide long-term institutional memory.

The bill clearance process, which is only one part of the OLC’s role
as chief constitutional advisor to the executive branch, involves an at-
tempt to screen all legislative proposals for constitutionality.” Typically,
as bills arrive, a deputy assigns the bill to a staff lawyer, sometimes on the
basis of the lawyer’s expertise, but sometimes simply because the lawyer
is available to do the analysis.** The assignment may also include some
guidance about the administration’s initial reaction to the proposal, and
the staff attorney and a deputy may interact as the comment develops.

Assignments based on expertise are not always possible or accurate.
There are two relevant kinds of expertise. A lawyer can be an expert in
some substantive statutory area, such as pension law or employment law,
or the lawyer can be an expert about some general constitutional area,
such as religious freedom or economic liberty. Assigning a bill to a staff
lawyer based on subject matter may have no relationship to the lawyer’s
constitutional expertise. The more common practice of assigning a bill
based on constitutional expertise, however, may be equally problematic.
A proposal may raise red flags with respect to one constitutional question
that, on analysis, turns out to be insubstantial, while containing in its de-

the OLC in an administration that did take constitutional law to be an important element in
its policy agenda. Kmiec’s account is from the perspective of one who saw himself playing
a large role on the constitutional policy team. For an overview of the more general question
of the Attorney General’s role as neutral expositor of law or political adviser, see Moss,
supra note 15, at 1308-09.

91 The description, infra, of OLC’s organization and operation is based upon the inter-
views cited, supra note 89.

2 In this respect the OLC differs from the Office of the Solicitor General, where one
deputy is understood to be the “political” deputy, while the others are career attorneys. At
least two deputies have served across administrations headed by presidents from different
parties: Mary C. Lawton, who served from 1972 to 1979, and Larry L. Simms, who served
from 1979 to 1985. More recently, however, all the deputies have been political appointees
rather than career government lawyers. One reason for the difference in staffing patterns
between the OLC and the Solicitor General’s office is that the Solicitor General centralizes
the administration’s litigation in the Supreme Court (and authorizes appeals to courts of ap-
peals), whereas departmental and agency general counsels and the White House Counsel’s
Office are alternatives to the OLC for advice to executive departments and agencies. Peo-
ple from those departments might avoid asking the OLC for advice if they are not confident
that its management is in tune with the administration’s agenda.

9 See Office of Legal Counsel, Abour OLC, at http://www.usdoj.gov/olc/index.html
(last visited Feb. 12, 2003).

% A staff lawyer may process between five and ten bills a week while Congress is in
session.
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tails, an entirely different and more substantial constitutional question
with which another staff lawyer may be more familiar.”

In theory, the OLC should clear proposals at every stage, from intro-
duction to modification in committee to amendment on the floor. Often,
however, the legislative process moves too quickly for the OLC to offer
its views on every new development. In practical terms, bills and occa-
sional committee modifications are all that the OLC can actually consider,*
except for the possibility of screening bills when they reach the Presi-
dent’s desk for signature or veto. Turn-around times are typically short,
ranging from hours to a few days, with a seven-day deadline being un-
usually long.”” In the vast majority of cases, the OLC concludes that the
bill raises no constitutional concerns, and indicates that it will have no
comment on the bill.*® Of the remainder, bills likely to move through the
legislative process receive more attention than proposals that are not
likely to advance.”

As a matter of form, the OLC considers the constitutionality of a bill
before deciding whether to recommend that the President veto the bill if
it is adopted by both houses of Congress. After the staff lawyer responsi-
ble for a bill comes to a conclusion and drafts a comment, a deputy as-
sistant attorney general examines and approves the comment. That com-
ment is then sent to the Department’s Office of Legislative Affairs (“OLA”),
which has responsibility for advancing the administration’s legislative
agenda.'® That Office, in turn, compiles the constitutional comments from
the OLC and policy-based comments from other components of the De-
partment of Justice, such as the Civil Rights Division or the Criminal
Division, whose activities would be affected by the bill. The OLA writes
a letter to the Office of Management and Budget (“OMB”), which, after
receiving comments from all affected departments, compiles and trans-

% Collegial interactions within the Office obviously alleviate this difficulty, but time
pressures may limit the extent to which such interactions occur.

% The OLC can process modifications made in committee if the committee staff mem-
bers are willing to continue to notify and work with the Department of Justice regarding
significant developments. The OLC also occasionally has the opportunity to comment on
floor amendments, depending on the pace of the legislative process and the importance the
OLC and the Office of Legislative Affairs (“OLA™) attach to the floor amendment.

7 1If more time is needed, the OLC can request that the OLA provide a more realistic
assessment of when the proposal is likely to move forward in Congress, or, in extraordi-
nary cases involving either an administration proposal or a bill submitted by someone with
whom the administration has close ties, request that the OLA try to slow the legislative
process down to enable the OLC to clear the bill.

% Of course talented lawyers can always gin up constitutional challenges to any legis-
lative proposal so that the no-comment decision then presumably rests on a judgment that
the proposal raises no substantial constitutional questions.

% For ease of administration, it might make sense for the OLA to identify for the OLC
which bills are more likely to move, but no such screening occurs on a regular or formal
basis.

10 See Office of Legislative Affairs, Mission Statement, at http://www.usdoj.gov/ola/
ola.html (last visited Feb. 12, 2003).



2003] Non-Judicial Review 471

mits the administration’s comments to the relevant congressional com-
mittees.'”™ The OMB letter is the only one that is released outside the ad-
ministration, and the OMB sometimes omits the OLC’s constitutional
comments from its letter.!?

OLC comments aim to determine the constitutionality of legislative
proposals on a blend of assumptions about constitutional interpretation,
and the mix varies over time. Some administrations have distinctive
agendas regarding the Constitution and its proper interpretation, and bill
clearances will be shaped by those agendas. Other administrations accept
Supreme Court doctrine as generally controlling.'”® Even in the former
case, however, the OLC’s professional orientation appears to be shaped
in significant part by judicial doctrine. Professor Nina Pillard argues that
the OLC'’s reliance on judicial doctrine results from strategic calculation
as well as professional orientation.!® The OLC can defend its judgments
on constitutionality against challenges from policy-oriented members of
the administration by pointing to the Supreme Court as the source of the
OLC'’s interpretation,'®

The labels the OLC has developed to give its conclusions suggest its
reliance on judicial doctrine. The weakest label for a proposal that raises
constitutional questions is that the proposal raises a “litigation risk,” which
means, roughly, that a reasonable judge might but probably would not
find the proposal unconstitutional if adopted. Stronger labels are that the
proposal raises “constitutional concerns” or “serious constitutional con-
cerns.” Here a second element of constitutional interpretation can enter,
with the OLC offering a constitutional perspective independent of that
developed in Supreme Court opinions. Finally, the OLC may assert that
the proposal if enacted, would be unconstitutional, which ordinarily amounts

10t See Douglas W. Kmiec, OLC’s Opinion Writing Function: The Legal Adhesive for a
Unitary Executive, 15 CArRDOZO L. REv. 337, 338-39 (1993) (describing the review proc-
ess for pending legislation).

102 See id. at 339 (“OMB cannot always be relied upon to fully divulge OLC’s legal
thinking to Congress.”). Lund expresses great skepticism about the seriousness with which
the OLC’s constitutional comments are taken by members of Congress. Lund, supra note
65, at 466-67. The concern of this Essay is with the OLC practice itself and not with its
effects on enacted legislation.

103 See Memorandum for the General Counsels of the Federal Government (May 7,
1996), at http://www.usdoj.gov/olc/delly.htm (last visited Apr. 14, 2003). The memoran-
dum states that

[The Department of Justice] believe[s] that the constitutional structure obligates
the executive branch to adhere to settled judicial doctrine that limits executive and
legislative power. While the Supreme Court’s decisions interpreting the Constitu-
tion cannot simply be equated with the Constitution, we are mindful of the special
role of the courts in the interpretation of the law of the Constitution.

Id

104 See Nina Pillard, The Solicitor General and the Office of Legal Counsel: Constitu-
tional Consciences of the Executive Branch? (manuscript on file with author).

105 See id.
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to an OLC recommendation that the President veto the proposal if en-
acted in its present form.'%

Each OLC label functions both as a prediction about possible future
action, whether in courts or by the President, and as a marker in negotia-
tions over the bill’s language and content. Either through the OLA or,
with White House permission, by direct contact with a member of the con-
gressional staff, OLC attorneys may suggest revisions that would achieve
the drafter’s primary goals without presenting even a litigation risk. Of
course, the more serious the OLC’s constitutional objections, the more
leverage it has in these discussions because of the possibility of a veto
recommendation.'"’

Of primary interest here, the OLC’s constitutional analysis occurs
within an executive department by subordinate officials in an administra-
tion with its own political agenda. That the OLC is part of a specific admini-
stration means that the OLC’s constitutional comments might be affected
by the administration’s interest in moving its agenda through Congress.!
That it is part of the executive branch means that the OLC typically de-
fends the President’s prerogatives against what its attorneys see as threats
to the presidency as an institution. Observers suggest that the latter effect
is more substantial than the former.

Staff attorneys will usually know the administration’s position on major
proposals important to the administration. The OLC will interact with the
White House in developing the proposals to avoid constitutional difficulties.
Sometimes, however, the staff attorneys drafting comments on a particu-
lar bill might not be aware that the administration has a position on the
proposal. Even more often, the attorneys will rarely know whether a pro-
posal comes from an ally of the administration or is being pushed by
someone whose vote the administration needs on other issues. Finally, as
a matter of interpretive methodology, courts have often said a great deal
about substantive constitutional questions raised by legislative proposals.
Judicial decisions as a source for constitutional interpretation thus may

16 A provision the OLC regards as clearly unconstitutional may be embedded in om-
nibus legislation, and the OLC may think it inappropriate to recommend a veto of such a
bill merely because it contains an unconstitutional provision. The OLC may then develop a
statement for the President to issue when he signs the bill, in which the President will note
the provision’s unconstitutionality and indicate that the administration will not treat it as
binding. See, e.g., Kmiec, supra note 101, at 345-46 (noting that at signing statements, *“it
has fallen to [the OLC] to set forth in a draft signing statement how the unconstitutional
feature will be handled”).

177 Lund argues that the OLC comments serve as veto threats, but that the credibility of
the threats does not depend on the quality of the OLC’s arguments, primarily because
members of Congress are accustomed to receiving OLC comments containing “very ag-
gressive advocacy of the interests of OLC’s client.” Lund, supra note 65, at 466-67.

108 See Moss, supra note 15, at 1306 (arguing that “the executive branch lawyer should
work within the framework and tradition of executive branch legal interpretation and seek
ways to further the legal and policy goals of the administration he serves. He should do so,
however, within the framework of the best view of the law and, in that sense should take
the obligation neutrally to interpret the law as seriously as a court”).
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weigh against the incumbent administration’s policy positions.!® The OLC’s
bill comments may therefore be reasonably disinterested relative to the
specific legislative agenda of the administration in office.'

The OLC has good strategic reasons for being reasonably disinter-
ested. As former Attorney General Randolph Moss observes, “Congress
is less likely to take seriously a constitutional objection to proposed leg-
islation if that objection, or the general approach of the Office is seen as
policy—as opposed to legally—driven.”'"! An administration that seeks
political cover by obtaining a statement from the OLC that some pro-
posal is unconstitutional will hardly be helped if the perception becomes
widespread that OLC comments simply use constitutional terminology as
a way of advancing the administration’s policy agenda. Yet, similar to the
congruence between senators’ constitutional and policy positions, princi-
pled constitutional analysis often leaves ample room for policy consid-
erations.!'? Where it does, OLC comments will be consistent with both
existing doctrine and the administration’s policy agenda.'”

The flag-burning episode illustrates how the OLC’s legal analysis
might conflict with an administration’s legislative agenda."* The OLC’s
position was that Supreme Court doctrine clearly indicated that no anti-
flag-burning statute would be held constitutional.""> Therefore, the Bush
Administration supported adopting a constitutional amendment."® The
OLC'’s stance may actually have weakened the Administration’s position
because it allowed opponents to make the argument that it was unwise to
amend the Constitution.'

19 Disinterestedness may be reinforced by the OLC’s focus on determining constitu-
tionality according to current judicial criteria, because the courts—depending on their compo-
sition—need not be assumed sympathetic to a particular Administration’s legislative agenda.

119 The OLC may, of course, be disinterested when its analysis leads to a conclusion
that an administration proposal is constitutional, but one can identify the independent ef-
fect of disinterestedness only by examining situations in which the OLC analysis conflicts
with the administration’s legislative program.

' Moss, supra note 15, at 1311.

112 See supra text accompanying notes 86-88.

113 Cf. Moss, supra note 15, at 1327 (“[T]he public may elect a President based, in
part, on his view of the law, and that view should appropriately influence legal interpreta-
tion in that President’s administration™).

14 For another example, see Elizabeth Garrett, Harnessing Politics: The Dynamics of
Offset Requirements in the Tax Legislative Process, 65 U. CHt. L. REv. 501, 536 n.134
(1998) (describing a decision by the first Bush Administration to forego changing the tax
rate on capital gains by executive order, after receiving legal advice that such an action
would be unconstitutional).

115 See Lund, supra note 65, at 469-70 (describing the OLC analysis and the Admini-
stration position). .

116 See id.

117 One can perhaps locate a political motive for the Administration’s position: deci-
sion-makers oriented to politics might have thought that Democrats would be more vulner-
able the longer the issue persisted on the national agenda and that allowing Democrats to
pursue an unconstitutional statutory remedy to be followed by consideration of a constitu-
tional amendment would hurt Democrats. But see id. at 470 (“[T]he Bush administration
had no obvious motive for overstating the vulnerability of the proposed bill to constitu-
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The line-item veto controversy provides another example of how OLC
legal analyses might conflict with an administration’s agenda. The Reagan
Administration believed that it could gain greater control over fiscal pol-
icy if the President had the power to veto specific items in appropriations
bills.!" The Constitution provides that the President shall have the op-
portunity to sign or veto “[e]very Bill which shall have passed” both
houses of Congress.'" Conservatives argued that the practice of packag-
ing a large number of unrelated appropriations in a single statute trans-
formed that statute from a single constitutional “Bill.”'* They argued,
each sub-unit within these larger packages was a “Bill” within the meaning
of the Constitution, and therefore could be vetoed individually.'?’ How-
ever, Charles Cooper, the OLC head, concluded that the Constitution could
not be read in this way.'? Thus, the OLC’s legal analysis appeared to
conflict with the Administration’s policy agenda, supporting the proposi-
tion that the OLC can offer legal advice in a reasonably disinterested way.'?

Administration proposals are likely to be vetted by the OLC for con-
stitutionality before they emerge in the public eye. The OLC’s participa-
tion in drafting legislation allows it to trim away the most constitution-
ally problematic features, modifying legislative proposals—thereby al-
tering the administration’s initial (politically driven) agenda—in the
service of a more disinterested view of the Constitution’s requirements.'?

Yet, here too another complication arises. The OLC interacts with
other elements in the Department of Justice, such as the Civil Rights Di-
vision; the “White House”; and other parts of the administration. As a
proposal is reshaped in response to OLC concerns, those other institu-
tions may contact the OLC and attempt to change the position the OLC
has taken, either by directly changing the OLC’s views or by downgrad-
ing an evaluation from “serious constitutional concern” to “litigation risk.”
The OLC sometimes resists these concerns, sometimes accommodates

tional challenge . . . ).

18 See Kmiec, supra note 101, at 353-59 (describing the issue and criticizing the
OLC’s position).

" U.S. ConsT. art. I, § 7, cl. 2.

120 For a collection of essays discussing this position, see PORK BARRELS AND PRINCI-
PLES: THE POLITICS OF THE PRESIDENTIAL VETO (1988).

121 Id

122 12 Op. Off. Legal Counsel 128, 159 (1988).

12 As with the flag-burning controversy, one can offer a more political account, in
which the Administration might not have been politically unhappy over being unable to
exercise a line-item veto. By keeping the issue alive, the Administration was able to place
responsibility for fiscal excess on Congress, and by having no line-item veto power, the
Administration was not forced to take responsibility for particular appropriations deci-
sions.

124 As Randolph Moss puts it, “[o]n almost a daily basis, the Office of Legal Counsel
works with its clients to refine and reconceptualize proposed executive branch initiatives in
the face of legal constraints.” Moss, supra note 15, at 1329. This “provides a means by
which the executive branch lawyer can contribute to the ability of the popularly-elected
President and his administration to achieve important policy goals.” Id. at 1330.
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them, and occasionally is persuaded on the merits that its initial evalua-
tion was incorrect.

When embodied in concrete proposals, an administration’s agenda
may raise few constitutional red flags within the OLC.'” In addition,
many legislative proposals do no more than pose a “litigation risk,” in the
OLC’s terms, and disinterested advice to that effect is likely to do little to
impede the progress of an administration proposal. At the same time,
modifying proposals to take into account the OLC’s constitutional con-
cerns almost inevitably reduces the degree to which the proposal, if en-
acted, will advance the administration’s policy goals.

Students of the Canadian Charter of Rights have criticized the proc-
ess of what they call Charter-proofing. That process involves action by
the executive branch to modify its proposals in response to constitutional
concerns expressed by the civil servants who vet legislation for compati-
bility with the Charter, but the modifications are more extensive than are
strictly required by the Charter.'” Charter-proofing can be a problem
when legally oriented civil servants advise policy-oriented cabinet mem-
bers. Civil servants may be less attentive to the administration’s policy
goals and the cabinet member may not realize that the civil servant is
over-estimating the risk that the legislation will be held unconstitutional.
The OLC'’s organization, a combination of civil servants and legally trained
political appointees, reduces the chance of distortion of the administra-
tion’s policy agenda. Nonetheless, it i1s likely that some degree of risk
aversion remains and may adversely affect the shape of an administra-
tion’s legislative proposals.

Further, proposals adversely affecting the prerogatives of the presidency
as an institution are different from other legislation. With respect to such

125 [t therefore seems worth nothing that the specific line-item veto proposal that Charles
Cooper, former OLC head, addressed was raised initially outside the Reagan Administra-
tion, by its conservative allies. See PORK BARRELS AND PRINCIPLES, supra note 120.

126 Charter-proofing differs from the unexceptionable practice of attempting to draft
legislation that is no more than minimally consistent with constitutional requirements.
Charter-proofing is a practice of excessive risk-aversion among civil servants and parlia-
mentarians, which takes the form of overestimating the risk that a court will declare a pro-
posal unconstitutional and modifying it to reduce that risk to acceptable levels, again at the
cost of the proposal’s policy goals. For a defense of Charter-proofing of this sort, see Kent
Roach, The Attorney General and the Charter Revisited, 50 U. ToronTO L.J. 1, 16 (2000).
For the same author’s use of the term in the sense of minimal compliance with the Charter,
see Kent Roach, The Effects of the Canadian Charter of Rights on Criminal Justice, 33 IsR.
L. REv. 607, 610 n.8 (1999). Professor Keith Ewing provides examples in which excessive
risk-aversion may have led to the withdrawal of proposals, in one case because the civil
servants suggested that legislation converting the British rail system back to public control
would require an amount of compensation that the government was unwilling to provide.
KEITH EWING, THE CASE FOR SocCIAL RIGHTs 19 (Apr. 12, 2001) (manuscript on file with
author). Of course, in the case of withdrawn proposals one can always remain uncertain
about the degree to which the government was committed to the proposal in the first place;
constitutional objections may have provided a convenient excuse for withdrawing a pro-
posal that was made primarily to satisfy some constituency rather than with an eye to en-
actment.
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proposals, the OLC protects the presidency, not the incumbent President.'?
In fact, protecting the presidency sometimes means opposing the incum-
bent.'?® The incumbent may have a different view of the Constitution than
the view taken by the OLC,'” or the President may have political reasons
for accepting—in exchange for what he regards as more important im-
mediate policy goals—Ilegislation the OLC regards as incursions on the
office."® In short, the OLC provides advice that is more interested than dis-
interested when the presidency’s prerogatives are in question.'?!

Judicial guidance on questions regarding the institutional presidency
is less available than it is with respect to other constitutional questions.
When courts have addressed such questions, the OLC has regularly given
“cases unfavorable to executive branch prerogatives vis-a-vis Congress a
far more limited reading than cases in other areas and, conversely, give[n]
favorable cases a very broad reading.”'*2

Because judicial interpretations provide less guidance here than in
other areas, historic practice plays a more important role in interpreta-
tion." The President may wish to give up some aspect of the presidency’s

127 As always, the degree to which the OLC advances a view in defense of the institu-
tions of the presidency in tension with the views of the incumbent administration will vary
somewhat across administrations. In general, however, the career lawyers will defend the
institution of the presidency and the deputies will offer resistance to varying degrees. See
interviews cited supra note 89.

128 Obviously, opposing here means something like, “forcefully advocating an alterna-
tive position within the administration.”

1% A President who had been a senator, for example, might think that the institution of
the presidency had fewer prerogatives against congressional investigation than the OLC
might believe.

130 Negotiations over proposals can be particularly complex when the President’s pre-
rogatives are at stake. Sometimes OLC’s constitutional analysis functions as a bargaining chip,
but it may seem peculiar to all participants for the President to offer to accept something
the OLC asserts is unconstitutional.

131 An analysis predicated on institutional interests is compatible with some aspects of
fundamental constitutional theory. As Madison wrote in The Federalist, in a system of separa-
tion of powers, “[t]he interest of the man must be connected to the constitutional rights of
the place.” THE FEDERALIST No. 51, at 322 (C. Rossiter ed., 1961). A President whose staff
provides disinterested interpretation of the President’s powers will be at a disadvantage when
Congress and the courts interpret the Constitution to advance their institutional interests.

132 John O. McGinnis, Models of the Opinion Function of the Attorney General: A
Normative, Descriptive, and Historical Prolegomenon, 15 CARDOZO L. REv. 375, 431 (1993).

133 Supreme Court Justices have sometimes observed that judicial interpretation of the
Constitution in questions going to the division of power between the President and Con-
gress depends on practice. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
579, 610 (1952) (Frankfurter, J., concurring) (“The Constitution is a framework for gov-
ernment. Therefore the way the framework has consistently operated fairly establishes that
it has operated according to its true nature.”); Dames & Moore v. Regan, 453 U.S. 654, 678
(1981) (relying, in part, on “a history of congressional acquiescence” to support the con-
stitutionality of the practice of presidential settlement of claims against foreign govern-
ments); United States v. Midwest Oil Co., 236 U.S. 459, 474 (1915) (asserting that “long-
continued practice, known to and acquiesced in by Congress, would raise a presumption
... of a recognized administrative power of the Executive . ..."”). Sometimes, however,
Justices express doubt about the relevance of long-standing practice to constitutionality.
See, e.g., Youngstown, 343 U.S. at 610 (Frankfurter, J., concurring) (“Deeply embedded
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prerogatives for reasons of policy or principle. Because constitutional prece-
dent is often set by the executive’s course of conduct in this area, relin-
quishing a constitutional position to gain some other policy advantage'*
undermines the presidency in two ways. It directly sets a precedent about
what counts as a permissible incursion on the presidency, and it demon-
strates that the presidency can survive and continue to function after a
particular prerogative has been limited. Thus, the OLC’s position as de-
fender of the institution of the presidency may bring it into conflict with
the policy objectives of the President it serves.

Professor Douglas Kmiec describes one example in which the conflict
between the OLC’s defense of the presidency’s prerogatives clashed with
the President’s political agenda.'”® The Civil Service Reform Act of 1978
created a “Special Counsel” to receive and investigate complaints by fed-
eral employees who believed that they had suffered retaliation for dis-
closing government mismanagement.'*® Under the Act, the presidentially
appointed Special Counsel could only be removed by the President for
“inefficiency, neglect of duty, or malfeasance in office.”'” In 1986, Con-
gress began to consider revising the Act and expanding the Special Coun-
sel’s authority by giving the Office of Special Counsel the power to sue
executive branch agencies.'*® The OLC objected to both the limitations on
the President’s power to remove the Special Counsel and to the new liti-
gating authority.” The OLC regarded the Office of Special Counsel as a
subordinate component of the executive branch subject to presidential
direction and the presidency, not the courts, as the location for resolving
disputes within the executive branch.'* For what Kmiec regards as politi-

traditional ways of conducting government cannot supplant the Constitution or legisla-
tion. . . .”); Powell v. McCormack, 395 U.S. 486, 546-47 (1969) (“That an unconstitutional
action has been taken before surely does not render that same action any less unconstitu-
tional at a later date.”). See also Walz v. Tax Comm’n of City of N.Y., 397 U.S. 664, 678
(1970) (“It is obviously correct that no one acquires a vested or protected right in violation
of the Constitution by long use, even when that span of time covers our entire national
existence and indeed predates it. Yet an unbroken practice . . ., openly and by affirmative
state action, not covertly or by state inaction, is not something to be lightly cast aside.”).

134 See Kmiec, supra note 101, at 339 (“From OMB’s perspective, a constitutional
question might need to be sacrificed or horse-traded for an administration policy goal.
This, of course, is constitutional blasphemy to OLC, and it has, on occasion, . . . placed the
President in the awkward position of later being presented with enacted legislation he
could not, at least as a constitutional matter, accept.”).

13 See Kmiec, supra note 101, at 340-44. Kmiec’s account seems colored by his dis-
dain for political considerations that, in other contexts at least, seem entirely defensible.
KMIEC, supra note 90, at 60-63, provides a somewhat more restrained account.

136 Civil Service Reform Act of 1978, 5 U.S.C. § 1202 (2000).

137 ld

138 See Kmiec, supra note 101, at 340-44.

139 ld.

140 For an argument supporting the proposal’s constitutionality and suggesting that the
constitutional objections described here rest on aggressive readings of the relevant prece-
dents, see Morton Rosenberg, Congress's Prerogative Over Agencies and Agency Deci-
sionmakers: The Rise and Demise of the Reagan Administration’s Theory of the Unitary
Executive, 57 GEO. WasH. L. REv. 627 (1989).
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cal reasons, the OMB “muffled” the OLC’s objections, and Congress
adopted the new Whistleblower Protection Act of 1988, leaving the OLC
“appalled.”' In the end, the OLC’s views prevailed when President Reagan
pocket-vetoed the legislation.'*? Notably, the veto occurred during a presi-
dential campaign, but President Reagan was not running for reelection
and therefore did not bear any direct political costs arising from his fail-
ure to indicate earlier his—or the OLC’s—opposition to the legislation.

Despite anecdotal illustrations of the OLC’s effects, precise and
systematic information about the OLC’s bill clearance practice is thin.
Nevertheless, several conclusions seem justified. First, the OLC probably
presents constitutional analyses as disinterested as those of the courts
when it assesses proposals that OLC staff attorneys and deputies do not
believe to be part of an incumbent administration’s legislative program.
That class may be larger than one might initially think because those ac-
customed to thinking about legislative politics may assimilate proposals
by administration allies with administration proposals, while OLC attor-
neys and even deputies will not. The fact that OLC staff attorneys are
civil service bureaucrats weighs against the fact that they also serve par-
ticular administrations. Additionally, the disinterestedness of OLC analy-
sis arises in part because the attorneys assess constitutionality with ex-
isting court decisions in mind.'?

Second, OLC analyses of core administration proposals will cer-
tainly be slanted to favor the administration’s position. The OLC will
help shape the proposals to avoid severe litigation risks. It is important to
note, however, the aim is to ensure that the legislation, if enacted, would
survive constitutional attack, not to ensure that the legislation actually is
constitutional according to a disinterested approach to constitutional in-
terpretation.'* Further, interactions between the OLC and other parts of
the administration may affect the OLC’s constitutional evaluations. Courts
do not engage in such interactions.

Third, OLC analyses of proposals that its attorneys believe will un-
dermine presidential prerogatives aggressively support the presidency,
again because of the OLC’s self-identified bureaucratic mission to defend
the presidency’s prerogatives. As indicated earlier, the relevant constitu-
tional law in this area is largely made by practice and much less so by
judicial decision. This has two implications. There rarely exist independ-
ent criteria by which to assess whether the OLC’s position is “correct” in

41 Kmiec, supra note 101, at 342,

142 See id. at 343.

43 As indicated above, the contribution of this factor to OLC disinterestedness may
vary from one administration to another, depending on whether the administration has an
agenda regarding the Constitution and its interpretation.

14 That the most common evaluation expressing constitutional concern is phrased in
terms of litigation risk may generate a cast of mind that operates to offset the pro-
administration bias somewhat.
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some ultimate sense. Nevertheless, the near-absence of judicial interven-
tion renders difficult, if not impossible, a direct comparison of the OLC’s
performance as an interpreter of the Constitution with that of the courts.
All that may be said is that in this particular area the OLC has incentives
that push it away from disinterestedness.'®

III. MINISTERIAL STATEMENTS OF COMPATIBILITY UNDER THE
HuMAN RIGHTS AcT 1998

The British Human Rights Act 1998 makes many provisions of the
European Convention on Human Rights enforceable in the British courts.'#
The creation of a form of judicial review in Great Britain has attracted
the largest share of attention to the Act because of the tension between
judicial review and traditions of parliamentary supremacy. The Act con-
tains an interesting provision not directly connected to judicial review,
which is the focus of this Essay’s attention here. Section 19 of the Act
requires that a minister in charge of a legislative proposal “make a state-
ment to the effect that in his view the provisions of the Bill are compati-
ble with the Convention rights (‘a statement of compatibility’); or ...
make a statement to the effect that although he is unable to make a state-
ment of compatibility the government nevertheless wishes the House to
proceed with the Bill”'¥” The latter type of statement will be called an
“inability statement.”

The point of these provisions is clear. Just as judges are supposed to
interpret statutes to make them consistent with the Convention, ministers
are supposed to submit bills to Parliament that are in their view, consis-
tent with the Convention. The problem, as one supporter of the Human
Rights Act puts it, is that “governments are rarely, if ever, prepared to
own up to violating fundamental rights.”'*®* How are the statements of
compatibility supposed to make governments more likely to do that?'¥

15 [t seems worth noting that a more politically oriented OLC might be more disinter-
ested because, on occasion, the incumbent administration’s political interests could offset
to some extent the OLC’s bureaucratic commitment to protecting the office of the presi-
dency. For example, imagine a situation in which a disinterested analyst would conclude
that the President did not have a privilege to resist disclosure. A politically oriented deci-
sion-maker might conclude that political circumstances should lead the President to waive
the privilege, when the OLC might seek to strengthen the privilege by resisting disclosure.

1% Human Rights Act, 42 Pub. Gen. Acts and Measures, § 19(1) (1998) (Eng.).

147 1d. These “statements of compatibility” or the inability to make such a statement
“must be in writing and be published in such manner as the Minister making it considers
appropriate.” Id. § 19 (2).

1% See FRANCESCA KLUG, VALUES FOR A GODLESS AGE: THE STORY OF THE UK’s
NEw BILL OF RIGHTS 166 (2000).

49 The Bill of Rights Act in New Zealand requires the Attorney General to report
whenever a bill is proposed that appears to be inconsistent with the Bill of Rights. See Bill
of Rights Act § 7 (1990) (New Zealand). It is thought that committing the task to the At-
torney General will obtain a more politically disinterested view than that provided by a
department’s minister because New Zealand’s Attorney General is conventionally inde-
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The answer combines political and bureaucratic elements. The min-
isterial statement of compatibility itself can be brief, but members of Par-
liament might use the statement as a predicate for questions about the
reasons the minister has for believing the legislative proposal to be compati-
ble with the European Convention.'* Further, a minister who introduces a
proposal accompanied by an inability statement might be embarrassed at
having to face charges of violating fundamental rights (where the proposal
is thought to be incompatible with Convention rights) or of incompetence
for being unable to do part of the job, that is, to determine compatibility.

Ministers will rely on their departments’ civil servants, or on some
general “Human Rights Act Compliance Unit,” to provide the detailed justi-
fications that they can expect other members of Parliament to demand.!'
The civil servants charged with determining whether a minister can make
a statement of compatibility will be committed to ensuring adherence to
the European Convention because that is their job.'>? As Francesca Klug
indicates, the requirement “has the potential to get the slumbering beast of
Whitehall moving in terms of humans rights scrutiny of policies and leg-
islation in the way nothing else ever has.”'>® She notes that civil servants
have asserted that they already paid attention to the European Convention
but she suggests that this is only out of concern for “risk management,”
that is, simply to avoid having legislation found inconsistent with the

pendent of the government in power. For a discussion that touches on this aspect of the
independence of Attorneys General in Canada, which has a similar convention, see Kent
Roach, The Attorney General and the Charter Revisited, 50 U. ToronTO L. J. 1, 31-38 (2000).

150 See generally KLUG, supra note 148, at 171 (“Although this has got off to a slow
start, it is hard to believe that even the more robotic tendency among backbenchers will not
use this opportunity in time.”). The Parliament now has a Joint Committee on Human
Rights, which has taken as part of its mission the examination of statements of compatibil-
ity, pursuant to its general authority to “consider . . . matters relating to human rights in the
United Kingdom . .. [.]” Joint Commitice on Human Rights, Home Page, at http://www.
parliament.uk/commons/selcom/hrhome.htm (last visited Apr. 14, 2003) (describing the
Committee’s mandate). The Joint Committee has eleven members, six of whom at present
are members of the governing Labour Party. See id. Two members are Conservatives, two
are Liberal Democrats, and one is a cross-bencher (that is, an independent). This composi-
tion may partially offset executive domination of the legislative process, and may help
expose the reasons a minister has for making a statement of compatibility. For additional
discussion of the Joint Committee’s role, see infra note 204.

151 The Lord Chancellor’s office has a Human Rights Unit, one of whose functions is
“[i]mplementing the Human Rights Act 1998 and building a culture of rights and responsi-
bilities . ...” Human Rights Unit, ar http://www.lcd.gov.uk/hract/unit.htm (last visited
Mar. 20, 2003). For a discussion of the evolution of the Canadian Department of Justice as
a centralized bureaucratic mechanism for oversight of compliance by all departments with
Canada’s Charter of Rights, see generally James B. Kelly, Bureaucratic Activism and the
Charter of Rights and Freedoms: The Department of Justice and Its Entry into the Centre
of Government, 42 CANADIAN PuB. ADMIN. 476 (1999).

152 According to Grant Huscroft, in New Zealand, the Attorney General “accepts the
advice tendered [by civil servants], word for word.” E-mail from Grant Huscroft, Professor,
Univ. of Western Ontario, Office Held (Nov. 13, 2001) (on file with author).

153 KLUG, supra note 148, at 170 (referring to the British governmental bureaucracy as
“Whitehall”).
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European Convention by the European Court on Human Rights.'>* The idea
is that civil servants’ charge had been to ensure that ministers avoid the
embarrassment of having legislation criticized by the European Court but
that now the charge to civil servants is a positive one—to ensure that minis-
ters can make accurate statements of compatibility.'

Klug suggests that the requirement of statements of compatibility “has
a farcical element,” because ministerial statements will become as routine
“as a cry of ‘order, order,” from the Speaker, making its value appear some-
what dubious.”!* The problem goes deeper than that, however. Accurate
and sincere statements of compatibility and inability statements may both
be so easy to issue that they may not place much constraint on a govern-
ment’s ability to advance whatever legislative agenda it has.'”” The reason
that inability statements may be easy to make is that a statement that a
minister is unable to make a statement of a proposal’s compatibility with
the Convention is not a statement that the proposal is incompatible with
the Convention. Actual incompatibility is, of course, one reason a minis-
ter might have to make an inability statement, but it is not the only rea-
son. As Geoffrey Marshall points out, a minister can make an inability
statement for a variety of other reasons—for example, because, in the min-
ister’s view, there is insufficient time to determine whether it is possible
to make a statement of compatibility, but there is a pressing need for the
legislation."® A minister might say, in effect, that the question of the pro-
posal’s compatibility with the Convention is a quite difficult one, which
the minister has been unable to resolve in the time available. Alterna-
tively, the minister might refrain from making a statement of compatibil-
ity on the ground that the complex issues are better explored in debate in
the House of Commons.'* Marshall suggests the possibility of ministers
taking a position similar to that taken by some senators.'® The minister

154 See id. at 170-71.

155 As the earlier discussion of Charter-proofing suggests, supra note 126, it is not
clear that Klug’s description of the pre-Human Rights Act practice carries with it some
critical sting, as she appears to think. It is likely that civil servants should advise ministers
to develop policies that minimally comply with the Convention.

156 KLUG, supra note 148, at 170. A sampling of the Parliamentary Questions identified
at the Human Rights Unit Web site, supra note 150, finds them almost uniformly boilerplate.

157 An additional difficulty, which the Section 19 procedure shares with judicial review,
is that the very making of a statement of compatibility may lull potential opponents into
believing that there is no basis in human rights law for challenging the legislation. For a
comment to this effect, see HELEN FENWICK, C1viL RIGHTS: NEW LABOUR, FREEDOM AND
THE HUMAN RIGHTS AcT 345 (2000) (suggesting that the Regulation of Investigatory
Powers Act 2000 “might not have been put before a Commons dominated by Labour MPs
had [it] not been shrouded in human rights rhetoric and accompanied by a statement of
[its] compatibility with the European Convention on Human Rights”).

158 Geoffrey Marshall, The United Kingdom Human Rights Act, 1998, in COMPARATIVE
CoONSTITUTIONAL LAw: DEFINING THE FIELD 202 (Vicki C. Jackson & Mark Tushnet eds.,
2002).

159 STEPHEN GROSZ ET AL., HUMAN RIGHTS: THE 1998 AcT AND THE EUROPEAN
CONVENTION 30 (2000).

160 Marshall, supra note 158, at 110.
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might defend an inability statement by referring to the possibility of ju-
dicial consideration of compatibility after the proposal is adopted.''

Inability statements may not have the political effect hoped for be-
cause they need not be public statements of the government’s willingness
to violate Convention rights. Further, with the stick of political discipline
taken away, civil servants may have less power, and therefore less bu-
reaucratic reason, to insist that only legislation that they can draft state-
ments of compatibility for move forward.

Statements of compatibility may be easy to make as well. First, similar
to bill clearance at the OLC, the largest portion of proposed legislation
will raise no substantial questions under the Convention. Second, and
more important, the Home Office has announced the sensible policy that
the mere existence of arguments supporting the conclusion that a pro-
posal is compatible with Convention rights is insufficient to justify issu-
ing a statement of compatibility.'®® Such a statement will be issued when
“the balance of argument supports the view that the provisions are com-
patible” with Convention rights.'® The Convention simultaneously defines
rights at a relatively high level of abstraction and incorporates in the defini-
tion of particular rights qualifications suggesting that rights are not vio-
lated when a government pursues valuable social objectives.'® Under
such provisions it will not be difficult for a minister to conclude that the
“balance of arguments” supports a statement of compatibility.'6®

Third, and probably most important, the Human Rights Act directs
that Convention rights are to be interpreted by referring to decisions by
the European Court on Human Rights.'$¢ That Court, in turn, has devel-
oped a doctrine of deference that gives nations a “margin of apprecia-

161 ]d

162 Hansard 83540 (statement of Home Minister Jack Straw, May 5, 1999), available at
http://www.parliament.the-stationery-office.co.uk/pa/cm199899/cmhansrd/vo990505/
text/90505w02 . htm#90505w02.htm_sbhd0.

163 Id.

164 For example, the guarantee of freedom of expression in Article Ten of the Conven-
tion for the Protection of Human Rights and Fundamental Freedom notes:

The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, in the interests of na-
tional security, territorial integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the protection of the reputa-
tion or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judiciary.

European Convention on Human Rights, Nov. 4, 1950, art. 10, § 2, 213 U.N.T.S. 222.

165 See GROSZ ET AL., supra note 159, at 30 n.13 (noting that a statement of compati-
bility has been made even after a lower court found a particular provision incompatible
with the Convention, when the government had appealed the lower court decision and had
been “advised that the appeal is more likely than not to succeed”).

16 Human Rights Act, 42 Pub. Gen. Acts and Measures, § 2(1)(a) (1998) (Eng.).
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tion” in their actions alleged to violate the Convention.'®” The “margin of
appreciation” doctrine gives civil servants even more space within which
to find proposals compatible with Convention rights. The doctrine has
two components.'® The first is ordinary deference to administrative or
executive judgment.'® British human rights lawyers assert that British
courts should not invoke this component of the “margin of appreciation”
doctrine in applying the Human Rights Act.'”” Whether or not courts should
invoke this component, civil servants attempting to determine compati-
bility should not. It is simply incoherent for a civil servant to invoke a
doctrine of deference to administrative discretion because the question for
the civil servant is precisely whether to exercise discretion in a way that
violates the Convention as the civil servant sees things.!”

The “margin of appreciation” doctrine’s second component, how-
ever, can play a large role in the civil servant’s deliberations. The Euro-
pean Court developed the doctrine because it recognized that it was an
international court with authority to review legislation adopted by nu-
merous states with distinctive cultures facing varying problems. The
court felt these elements should be taken into account in determining
whether a particular statute violates Convention rights.'” The civil servant
determining whether a proposal is compatible with Convention rights can
sensibly ask, “[d]oes this proposal lie within that portion of the margin of
appreciation arising from distinctive national problems and characteris-
tics?”'™ Ministers and their governments always have good reasons, from

167 See Handyside v. United Kingdom, 1 Eur. H.R. Rep. 737 (1976). For additional dis-
cussion, see Louls HENKIN ET AL., HUMAN RIGHTS 564-75 (1999).

18 See Michael Fordham & Thomas de la Mare, Identifying the Principles of Propor-
tionality, in UNDERSTANDING HUMAN RIGHTS PRINCIPLES 27, 54 (Jeffrey Jowell & Jona-
than Cooper eds., 2001) (describing the margin as “two-dimensional”).

169 [d

170 See, e.g., Rabinder Singh, Murray Hunt & Marie Demetriou, Current Topic: Is
There a Role for the “Margin of Appreciation” in National Law After the Human Rights
Act?, 4 Eur. Hum. Rts. L. REv. 16 (1999); Fordham & de la Mare, supra note 168, at 82
(“What the domestic judges should not do is to ‘read-across’ the ‘margin of appreciation’
as applied by the Strasbourg Court in individual cases.”); KEIR STARMER, EUROPEAN Hu-
MAN RIGHTS Law: THE HUMAN RIGHTS AcT 1998 AND THE EUROPEAN CONVENTION ON
HuMAN RIGHTS 190-91 (1999).

" For a discussion of a parallel problem in United States constitutional law, see
TUSHNET, supra note 4, at 1, 16, 104-08 (describing the position taken by the Clinton Ad-
ministration regarding the proper standard for judicial review of a statute that required
military officials to pursue a policy with which they disagreed).

\72 See Handyside, supra note 167, at J 753-54 (“By reason of their direct and con-
tinuous contact with the vital forces of their countries, state authorities are in principle in a
better position than the international judge to give an opinion on the ... ‘necessity’ of a
‘restriction’ . ...").

1”3 Domestic courts cannot invoke the second component of the “margin of apprecia-
tion” doctrine in reviewing civil servants’ and ministers’ assessment of the nation’s dis-
tinctive characteristics and problems because the courts are part of the overall domestic
system for determining what the nation’s distinctive characteristics and problems are. See
STARMER, supra note 170, at 190. The possibility of a judicial declaration of invalidity
might temper the civil servants’ use of the “margin of appreciation” doctrine. This sort of
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their own points of view, for proposing new legislation. A good lawyer
will find it relatively easy to find in those reasons some distinctive na-
tional characteristics or problems that place the proposal within the mar-
gin of appreciation.'™

Examining several instances in which ministers made statements of
compatibility reveals additional problems. The Human Rights Act 1998
had an effective date of October 2, 2000, but the British government an-
nounced that it would issue statements of compatibility even before that
date.'” Two skeptics about the utility of statements of compatibility point
to the rapid enactment of the Criminal Justice (Terrorism and Conspir-
acy) Act in 1998'" to show how politicians can “brush[ ] aside concerns
about . . . patent breaches” of Convention rights.'” The Act was the gov-
ernment’s response to a terrorist bombing in Omagh, Northern Ireland, in
August 1998.'" The provisions the critics questioned modified rules of
evidence in terrorism cases.!” Senior police officers can be treated as
expert witnesses who can give their opinion that a defendant is a member
of a terrorist organization without providing direct evidence of member-
ship, although such an opinion cannot be the sole basis for a convic-
tion."®® In addition, a defendant’s guilt may be inferred from his or her
failure to mention a material fact after being given the opportunity to
consult a lawyer. 3!

The European Court of Human Rights has held that legislation af-
fecting an accused person’s right to remain silent may violate the Con-
vention’s provisions guaranteeing a presumption of innocence and a fair
trial.’® The Court assesses the impact of inferences from silence on the
particular trial: “The Court must . . . concentrate its attention on the role

risk assessment would work in favor of stricter interpretation of Convention rights, in con-
trast to the kind of risk assessment Klug thinks inadequate. See supra text accompanying
notes 154-157.

174 It is worth noting that this can be true even with respect to proposals to adopt leg-
islation essentially identical to legislation of another nation held by the European Court to
violate Convention rights. The European Court of Human Rights has held, however, that
the margin of appreciation may be narrow indeed when “there is a general consensus in
Europe about how particular issues are to be dealt with.” STARMER, supra note 170, at 189.
In a narrow class of cases, this provides a real limit to a minister’s ability to make a state-
ment of compatibility.

175 See Clive Walker & Russell L. Weaver, The United Kingdom Bill of Rights 1998:
The Modernisation of Rights in the Old World, 33 U. MicH. J.L. REFORM 497, 558 (2000).

176 Criminal Justice (Terrorism and Conspiracy) Act 1998 c.40 (U.K. 1998), available
at http://www.hmso.gov.uk/acts/acts1998/98040--a.htm.

1717 Id

178 See id.

I” For a description of the provisions, see Clive Walker, The Bombs in Omagh and
their Aftermath: The Criminal Justice (Terrorism and Conspiracy) Act 1998, 62 Mob. L.
REv. 879, 883-88 (1999).

180 See id. at 884.

8t See Evidence and Inferences: Northern Ireland, Criminal Justice (Terrorism and
Conspiracy) Act 1998, ¢.40 (2)(30A)(6) (U.K. 1998).

'82 Murray v. United Kingdom, App. No. 18731/91, 22 Eur. H.R. Rep. 29 (1996).
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played by the inferences in the proceedings against the applicant and es-
pecially in his conviction.”'® Under this sort of balancing test, applying
the provisions of the Criminal Justice (Terrorism and Conspiracy) Act
“may, at least under certain circumstances, contravene rights” under the
Convention.'®

This does not mean that the legislation contemplates “patent breaches”
of the Convention and that a statement of compatibility necessarily must
“brush aside” such concerns. Drawing on concepts familiar in United
States constitutional law, it can be said that the proposal, as applied,
might be unconstitutional. The statement of compatibility, however, re-
fers to the proposal’s facial validity. Justices of the Supreme Court have
engaged in heated discussions on the standard for determining when to
strike down a statute as facially unconstitutional. United States v. Salerno
appears to hold that, outside the context of free expression, a statute is
unconstitutional on its face only if there are no circumstances under which it
could be applied in a constitutionally acceptable manner." In contrast,
other cases indicate that a statute might be unconstitutional on its face if
it would be unconstitutional in a substantial number of applications,'® or
in most of its applications."”” As the United States Supreme Court has
said, facial invalidation is “strong medicine.”'® It precludes the people
from securing the benefits of the constitutionally permissible applications
of a statute that is unconstitutional in only some applications.

Distinguishing between facial validity and “as applied” unconstitu-
tionality clarifies why a minister might find it easy to make a statement of
compatibility. It seems unreasonable to deny ministers the opportunity to
make such statements merely because one can identify some circumstances
under which applying the proposal would violate Convention rights. It
follows that it then becomes easier to issue a statement of compatibility
in the face of well-founded arguments that the proposal might be applied
in a way that violates Convention rights. The minister can reasonably
assert that the balance of arguments favor facial validity even though critics
are unquestionably right in spinning out scenarios where the proposal
would violate Convention rights.'®

18 1d. at 61.

'3 Walker, supra note 179, at 888.

18 United States v. Salerno, 481 U.S. 739, 745 (1987) (“[T]he challenger must estab-
lish that no set of circumstances exists under which the Act would be valid.”).

1% See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 615-18 (1973) (discussing First
Amendment overbreadth doctrine and concluding that challenged statute is not substan-
tially overbroad and therefore is not unconstitutional on its face).

187 See, e.g., Janklow v. Planned Parenthood, Sioux Falls Clinic, 517 U.S. 1174 (1996)
(denying review in an abortion case, with an important exchange on the question of facial
invalidation between Justices Stevens and Scalia).

188 Broadrick, 413 U.S. at 613.

18 The Supreme Court of Canada examines whether a mandatory prison sentence vio-
lates the ban on cruel and unusual punishment in the Canadian Charter of Rights and Free-
doms by asking whether the sentence would be “grossly disproportionate” not simply in
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The statement of compatibility issued in connection with another
statute illustrates the way in which interaction between facial validity and
the statement of compatibility might work to reduce the constraint im-
posed by requiring such a statement. The 1999 Immigration and Asylum
Act gives ministers broad authority to transmit or receive personal infor-
mation about asylum seekers and other immigrants to or from other na-
tions.'® Article 8 of the European Convention creates a “right to respect
for . .. private . .. life,”"®' which has been interpreted to cover informa-
tional privacy.'”* The authority given ministers might be exercised in a
way that violates Article 8. The minister in charge of the legislation made
a statement of compatibility, asserting that “those using the Act would
not use or disclose information in a way which was incompatible with
... Article 8 of the Convention.”’ The minister avoided possible facial
invalidity by making a commitment to principles of implementation. It
would seem easy enough for a minister to assert, with respect to any pro-
posed statute, that it would not be implemented in a manner that violated
Convention rights.'” In United States constitutional law, a court’s nar-
rowing interpretation may save a statute from judicial invalidation on
overbreadth grounds.'® Nevertheless, some narrowing constructions may
be unconstitutional for other reasons. Consider, for example, a construc-
tion to the effect that the statute does not criminalize any activity pro-
tected by the First Amendment. Such a statute would not be overbroad;
indeed, it would create a defense perfectly congruent with the rights de-
fendants have under the First Amendment. The statute as construed
would, however, be unconstitutionally vague.'®

the case before it but in “reasonable hypothetical circumstances.” R. v. Goltz, 3 S.C.R.
485, 505-06 (1991), available at 1991 S.C.R. LEXIS 20, 34-35. That approach seems to
be an appropriate one with respect to questions about compatibility as well.

1% Immigration and Asylum Act 1999, ¢.33 (U.K. 1999), available at http://www.
hmso.gov.uk/acts/acts1999/19990033.htm. The Act and the statement of compatibility are
discussed in Helen Mountfield, The Concept of a Lawful Interference with Fundamental
Rights, in UNDERSTANDING HUMAN RIGHTs PRINCIPLES 23 (Jeffrey Jowell & Jonathan
Cooper eds., 2001).

191 European Convention on Human Rights, supra note 164, art. 8.

192 See, e.g., Z. v. Finland, App. No. 22009/93, 25 Eur. H.R. Rep. 371 (1997) (involv-
ing the disclosure of personal medical records in a criminal trial).

193 Mountfield, supra note 190, at 23.

194 In some circumstances the minister could later issue binding guidance on enforce-
ment, but it is doubtful that any assertions made in support of a statement of compatibility
would themselves be binding.

195 See, e.g., Osborne v. Ohio, 495 U.S. 103 (1990) (holding, in part, that an Ohio anti-
pornography statute, even if facially overbroad, survives a constitutional overbreadth
challenge because the Ohio Supreme Court has construed it sufficiently narrowly).

19 Not surprisingly, it is difficult to come up with a citation supporting this precise
proposition. The best, perhaps, is Bouie v. City of Columbia, 378 U.S. 347 (1964) (finding
a South Carolina criminal trespass statute, which was facially narrow, to be overly vague as
interpreted by the South Carolina Supreme Court and thus in violation of the Due Process
Clause).
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A ministerial practice allowing a statement of compatibility to be made
despite a serious possibility that the statute would authorize many viola-
tions of Convention rights, when the statement is supplemented by repre-
sentations about enforcement, cannot be a serious constraint on ministers.
Civil servants will be asked to draft statements of compatibility and the
enforcement representations rather than drafting statutes that avoid the
underlying questions about rights violations. Just as the statutes would be
written with an eye to substantive Convention rights, so the enforcement
representations would be written with an eye to avoiding the equivalent
of a vagueness challenge—in this context, a challenge that the statute and
representations do not satisfy the Convention requirement that limitations
on Convention rights be prescribed by law.'’

The process by which the 2001 Anti-Terrorist, Crime and Security
Act was adopted illustrates yet another method by which statements of
compatibility can be made without serious impact on the government’s
agenda. The European Convention on Human Rights allows governments
to derogate from its requirements—that is, to eliminate their legal obli-
gation to comply with the Convention—*[i]n time of war or other public
emergency threatening the life of the nation . . . to the extent strictly re-
quired by the exigencies of the situation . .. .”'*® The Human Rights Act
allows ministers to announce a derogation in anticipation of introducing
legislation inconsistent with Convention rights (and therefore otherwise
incompatible with the Human Rights Act’s requirements).'*

After the terrorist attacks in the United States on September 11,
2001, the Prime Minister Tony Blair’s administration wanted to introduce
legislation against terrorism. One of the proposed provisions would have
authorized indefinite detention of some alleged foreign terrorists who, the
government believed, could not be tried expeditiously, deported to a na-
tion where they would be safe while restrained from continuing terrorist
activities, or released in the United Kingdom.?® Such indefinite detentions,
the government agreed, would violate the Convention because detention
in contemplation of deportation is permissible only where deportation
would occur within a reasonably limited time.?*! On November 11, David
Blunkett, the Home Secretary, issued an order derogating from the appli-
cable provision of the European Convention.?? The next day the government
introduced its anti-terrorism legislation. Blunkett made a statement of
compatibility, taking the position that, the government having derogated

197 See Mountfield, supra note 190, at 23-24.

1% European Convention on Human Rights, supra note 164, art. 15.

19 Human Rights Act, 42 Pub. Gen. Acts and Measures, §14 (1998) (Eng.).

20 See Mountfield, supra note 190, at 23-24.

01 See Chahal v. United Kingdom, App. No. 22414/93, 23 Eur. H.R. Rep. 413, 465
(1996) (interpreting Article 5(1)(f) of the Convention on Human Rights).

202 Human Rights Act of 1998 (Designated Derogation) Order 2001, (2001) S.I. 3644,
available at http://www.legislation.hmso.gov.uk/si/si2001/20013644 . htm.
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from the Convention provision with which the bill’s provisions would be
inconsistent, the legislation was now compatible with the Convention.2®
As the anti-terrorism bill quickly moved through Parliament, ques-
tions arose about other provisions in the bill. Some critics argued that the
derogation itself should be subject to judicial review. The House of Lords
adopted an amendment specifying that it would be, but the House of Com-
mons removed the amendment, and the Act was adopted without a specific
provision dealing with the reviewability of the derogation order.?® Still,
the order might be reviewable under ordinary principles of administrative
law because it was a minister’s act and not parliamentary legislation,?
Suppose a court found the order unauthorized on the ground that ter-
rorism had not yet been shown to pose a threat to the life of the United
Kingdom, despite its proven threat to the United States. Presumably, the
provision for indefinite detention would then be incompatible with the
Convention, and a court would make a statement to that effect. How
might the government respond? The government could then respond by
modifying the statute.?® It might, on the other hand, take the position that

3 See Mountfield, supra note 190, at 23-24. It is worth noting that, given the public
attention to the process, it seems unlikely that anything would have been different had the
minister issued no derogation order and then made an inability statement.

204 Other aspects of the legislative process are worth noting. The Joint Parliamentary
Committee heard evidence from the Home Secretary two days after the legislation was
introduced and issued a report two days after the hearing, JOINT CoMM. oN HUMAN RIGHTS,
SEcOND REPORT (2001), available at http://www.publications.parliament.uk/pa/jt200102/
jtselect/jtrights/037/3702.htm. This report emphasized the Committee’s view that the gov-
ernment had not shown that an emergency existed threatening the life of the nation and that
several provisions in the proposed legislation were incompatible with Convention rights.
Using its standard locution, the Committee drew these “matter[s] to the attention of each
House.” Id. para. 37. The government made some modifications in the bill, which was then
the subject of another report by the Joint Committee a few weeks later, JOINT COMM. ON
HumaN RiGHTS, FIFTH REPORT (2001), available at http://www.publications.parliament.uk/
pa/jt200102/jtselect/jtrights/51/5102. htm. Again the government made a few modifications in
the bill, which was then approved by the House of Commons. It faced more problems in
the House of Lords, which rejected ten provisions in the bill, an extraordinary action. The
bill was sent back to the House of Commons, which insisted on retaining the provisions.
The legislation went back to the House of Lords, which acceded to the House of Commons
on all but one of the provisions, a section extending hate-crime laws to cover religion. Its
continued insistence on deleting that provision might have provoked a constitutional crisis
by making it impossible for the government to get the legislation adopted promptly, but the
government receded, withdrawing the provision and proposing to submit it separately. For the
statement by the Home Secretary doing so, see http://www.parliament.the-stationery-office.
co.uk/pa/cm200102/cmhansrd/vmo011213/debtext/11213-36.htm. See generally Andrew Ev-
ans, Terror Bill Clears Lords, PRESS Ass’N, Dec. 11, 2001; Amanda Brown, Joe Churcher &
Andrew Evans, New Setback as Peers Reject Religious Hatred Offence, PRESS Ass’N, Dec.
13, 2001; Ian Craig, Lords Pass Anti-Terror Law, MANCHESTER EVENING NEWS, Dec. 14,
2001, at 4; Michael Zander, The Anti-terrorism Bill—What Happened?, 151 NEw L.J. 1880
(2001).

25 The Parliamentary Joint Committee asserts that “no court in this country will be
able to decide whether the derogation is justified against the criteria of Article 15” of the
Convention. JOINT CoMM. ON HUMAN RIGHTS, SECOND REPORT, supra note 204, para. 30.
For recent developments, see Mark Elliott, United Kingdom, 2 INT'L J. Con. L. 334 (2003).

26 The Human Rights Act authorizes the government to modify primary legislation on
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the court erroneously exercised judicial review, or mistakenly found no
threat to the life of the nation. This disagreement would not produce any-
thing like action inconsistent with the court’s determination of the dero-
gation’s invalidity because the Human Rights Act requires nothing in the
face of a declaration of incompatibility. The government could leave the
indefinite detention provisions in effect and face whatever public disap-
proval doing so might generate.

Having argued that ministers and civil servants will have little difficulty
in making and drafting inability statements and statements of compatiblity,
it is wrong to conclude that the Human Rights Act strategy for securing
non-judicial enforcement of fundamental rights must fail. The reason is
simple. The statements of compatibility are just that: statements that the
proposal is in fact compatible with Convention rights. The arguments
about how easy it may be to make such statements are not arguments that
the statements are inaccurate. Ministers will, in fact, be complying with
fundamental rights when they conclude that the balance of arguments
support a statement of compatibility. The problem is not that ministers
and civil servants will disingenuously evade their obligation to determine
whether a proposal violates Convention rights. The problem, if there is
one, is that the European Convention defines fundamental rights in a way
that may be insufficient.

IV. CONCLUSION

This Essay helps illuminate several controversies. Professors Larry
Alexander and Frederick Schauer have suggested that non-judicial con-
stitutional review introduces a degree of uncertainty inconsistent with the
idea of law, at least where non-judicial constitutional review supplements
rather than displaces judicial review.”” According to Alexander and Schauer,
it is the distinctive characteristic of law that decisions issuing from authori-
tative bodies settle conflicts, in the sense that they replace disagreement
over what the right outcome is with a decision that, while perhaps wrong
from some point of view, nonetheless introduces stability into a situation
of conflict.”®

In the face of criticism they conceded that their case was, despite
their earlier claims, empirical rather than conceptual.®*® For Alexander and
Schauer, the analysis turns on whether supplementing judicial constitu-

its own through a fast-track legislative procedure, or in the course of introducing legisla-
tion. Human Rights Act, 42 Pub. Gen. Acts and Measures, §§ 10(2) and 2(b) (1998) (Eng.)
(showing the Minister’s power to alter primary legislation); id. at § 2(a) (fast-track proce-
dure).

%7 See generally Alexander & Schauer, supra note 3.

208 Id

2 Larry Alexander & Frederick Schauer, Defending Judicial Supremacy: A Reply, 17
Const. CoMM. 455, 464 (2000) (“{T]he empirical dimension is one that cannot be
avoided.”).
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tional review with non-judicial constitutional review contributes in the
long run to the stability of the rule of law.?!? That, in turn, depends on the
degree to which courts and non-judicial institutions adhere to relatively
stable constitutional interpretations.?'! They ask for a “careful examina-
tion” of the range of judicial variation “compared to the range of varia-
tion for the other branches.”?'? This Essay is hardly comprehensive, but it
contributes something to that examination.

First, it shows that non-judicial constitutional review is simply a fact
of life, a characteristic of reasonably stable constitutional systems. In the
face of this fact, the only way to sustain Alexander and Schauer’s arguments
is to show that existing practices actually introduce more instability than
they eliminate.?

Second, examining non-judicial constitutional review shows that non-
judicial institutions have incentives that provide some “insulation from
political winds.”?"* Because courts are not fully insulated from those winds,
and have other institutional characteristics that reduce the value of the
settlements they impose,?® this Essay suggests that the empirical case
against non-judicial constitutional review remains to be established.'

As Alexander and Schauer point out, the real questions are com-
parative: how well do non-judicial and judicial institutions of constitu-
tional review stack up against each other??'” Professors Elizabeth Garrett
and Adrian Vermeule have implicitly endorsed such a comparative inquiry
in their suggestions for enhancing Congress’s capacity to evaluate the
constitutionality of legislative proposals. Garrett and Vermeule describe a
framework with several components: “constitutional impact statements,” a
professional staff office charged with constitutional review, and enhanced

210 ]d

A 1d. at 476-77.

22 Id. at 476.

213 In their initial presentation, which argued that their inquiry was conceptual and not
empirical, Alexander and Schauer argued briefly against the consideration by non-judicial
institutions of constitutional questions prior to enactment of law. Alexander & Schauer,
supra note 3, at 1384-85 (“[1]f the argument from authoritative settlement counsels the
avoidance of constitutional dissonance, does this mean that a legislator does something

Part of our answer to this question is, simply, yes.”). Their later article does not address
this question. Alexander & Schauer, supra note 209.

214 Alexander & Schauer, supra note 209, at 476.

25 In particular, courts, particularly supreme courts, must construct doctrine that is
easily administrable by lower courts and other addressees of the courts’ doctrines. Con-
cerns about ease of administration may produce doctrine that is different from what would
be done if one were concerned solely with the directly relevant constitutional interests. For
a general discussion, see RICHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION
(2001).

28 For related criticisms of Alexander and Schauer, see Keith E. Whittington, Extraju-
dicial Constitutional Interpretation: Three Objections and Responses, 80 N.C. L. REv.
773, 788-808 (2002). :

217 Alexander & Schauer, supra note 209, at 476.
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points of order protected from rules thwarting their use.*"® These propos-
als would support a “Thayerian Congress,” that is, a Congress whose proc-
esses would support judicial deference to policy decisions that implicate
constitutional values.?” Implicit in the argument for a Thayerian Con-
gress is a comparison with what we might call a Thayerian Court, that is,
one whose decisions deserve deference because of the Court’s special
characteristics. This Essay has highlighted the actual performance of non-
judicial institutions in conducting constitutional review to bring out the
dimensions along which those non-judicial institutions differ from actual
courts, emphasizing in particular the incentives affecting non-judicial
performance.”

The activities examined suggest that non-judicial constitutional re-
view may have different characteristics from judicial constitutional re-
view. The Senate’s constitutional point of order highlights that, unlike non-
judicial institutions, courts have a general obligation to address questions
litigants present to them, subject only to the relatively minor restrictions
imposed by justiciability requirements.”?! The OLC’s bill-clearance prac-
tice shows that courts are likely to be marginally more disinterested in
assessing the constitutional implications of the sitting administration’s leg-
islative program,’? and that courts may be substantially more disinter-
ested in assessing the constitutionality of legislation affecting the Presi-
dent’s prerogatives.”?® The likely shape of statements of compatibility sug-
gests that courts will do a better job in assessing constitutionality as ap-
plied in particular cases, unless (as is often the case) the most reasonable
approach to constitutionality calls for balancing the competing interests
implicated in the range of cases to which the statute applies.?**

218 Garrett & Vermeule, supra note 64, at 1277.

29 See id.

20 Garrett and Vermeule are sensitive to the important incentive issues implicated by
non-judicial constitutional rules. Id. Indeed, they are more sensitive to incentive issues
than are scholars of the judicial process, who have aimost no real insight beyond the banal
into the incentives affecting judges. See, e.g., Posner, supra note 9; Schauer, supra note 9.

221 As noted earlier, scaling up the Senate’s limited practice might reduce its quality.
See supra text accompanying notes 88—89.

222 Garrett and Vermeule’s proposal for developing a parallel bill-clearance process in
Congress, by means of “constitutional impact statements” developed by an office staffed
by civil servants, might run into difficulty precisely because there is no equivalent to the
administration in a Congress divided along party lines. This is particularly true if the parti-
san division is ideological and no party clearly dominates the legislative process. To adapt
the formulation used by the Home Office in describing statements of compatibility, having
a staff determine that the balance of reasons supports unconstitutionality would be par-
ticularly difficult.

223 Justiciability requirements often reduce courts’ opportunities to address the consti-
tutionality of such laws, however.

24 Courts sometimes adopt a rule-like rather than balancing approach because rules
are the best way for courts to enforce constitutional values, given a variety of institutional
limitations on judicial capacity. See generally FALLON, supra note 215. Where the courts
use rules for institutional reasons rather than because rules best implement constitutional
values, the case for judicial constitutional review is weaker relative to the case for non-
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Non-judicial constitutional review stacks up against judicial constitu-
tional review reasonably well. Non-judicial institutions can balance com-
peting constitutional interests, and they do so because they have incen-
tives guiding them toward balancing. Non-judicial institutions may do a
reasonable job in assessing legislation that is not central to an admini-
stration’s policy agenda.?”® Judicial constitutional review may be distinc-
tively valuable when courts make only as-applied rulings invoking rules
that the Constitution itself dictates, rather than balancing competing inter-
ests. As-applied rulings might be quite common,?® but the situations in
which the Constitution generates rules rather than balancing tests seem far
less s0.%

In the end, deeper commitments most likely drive scholars’ views on
whether they think a constitutional democracy can persist with more non-
judicial constitutional review and less judicial review. The discussion
will be informed by knowing what happens when non-judicial institu-
tions actually engage in constitutional review. Therefore, this Essay ends
with the unsatisfying but always accurate observation that this is an area
where we need more empirical investigation.?

judicial constitutional review.

25 One could raise questions about the ability of courts to find unconstitutional central
elements of an administration’s legislative agenda, based on the United States Supreme
Court’s experience during the New Deal and the more general proposition supported by
political scientists that the Supreme Court cannot hold out for long against a sustained
consensus in the political branches favoring a set of policies. For a discussion, see gener-
ally Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National
Policy-Maker, 6 J. PUB. L. 279 (1957); Lee Epstein, Jack Knight, & Andrew D. Martin,
The Supreme Court as a Strategic National Policy-Maker, 50 EMoRryY L.J. 583 (2001); Ger-
ald N. Rosenberg, The Road Taken: Robert A. Dahl’s Decision-Making in a Democracy:
The Supreme Court as a National Policy-Maker, 50 EMoRry L.J. 613 (2001).

26 The United States Supreme Court seems more attracted than necessary to broader
holdings.

227 Again, it is important to emphasize that the Essay’s concern here is with rules flowing
from the Constitution itself rather than from courts’ institutional characteristics. Justice
Scalia’s prominent argument for the rule of law as a law of rules rests primarily on institu-
tional concerns, and so does not confute this argument. See Antonin Scalia, The Rule of
Law as a Law of Rules, 56 U. CH1. L. REv. 1175 (1989).

28 The obvious candidate for exploration, beyond a more extensive examination of the
OLC, is practice in Canadian government offices when the possibility of invoking Sec-
tion 33 of the Charter of Rights to “override” a court decision arises. It has been said that,
although Section 33 has not been invoked in response to controversial decisions regarding
gay rights and tobacco advertising, more consideration was given to its use than the public
record reveals. See JANET HEIBERT, CHARTER CONFLICTS: WHAT IS PARLIAMENT’S ROLE
(2002). Finding out why there was consideration of using Section 33 and why it was not
used would illuminate non-judicial constitutional decision-making in the shadow of judi-
cial review. For a brief description of one important instance of non-use (and subsequent
use) of Section 33, see KENT RoACH, THE SUPREME COURT ON TRIAL: JUDICIAL ACTIVISM
OR DEMOCRATIC DIALOGUE 195-96, 199-200 (2001). See also Tsvi Kahana, The Notwith-
standing Mechanism and Public Discussion: Lessons from the Ignored Practice of Section
33 of the Charter, 44 CANAD. PuB. ADMIN. 255 (2001).

Another area for research, suggested by Beth Garrett, is the practice of some state at-
torneys general and legislative drafting offices in rendering advice on the constitutionality
of proposed state laws.



ESSAY

CLASS ACTION “FAIRNESS”—A BAD DEAL
FOR THE STATES AND CONSUMERS

REPRESENTATIVE JOHN CONYERS, JR.*

The House of Representatives has repeatedly considered bills that would
expand federal diversity jurisdiction to include class actions in which only
minimal diversity exists between plaintiffs and defendants. Though three such
bills have failed, members of Congress will probably propose another. In this
Essay, Representative John Conyers Jr. (D-Mich.) argues that enacting this
legislation would be a mistake. Such a change would add to the already heavy
burdens of the federal court system and would obstruct state courts’ applica-
tion of both the substantive and the procedural law of their states. Expanding
diversity jurisdiction in this manner would impose unfair disadvantages on
class action plaintiffs, threatening suits against the tobacco and firearms in-
dustries, among others.

Class action procedures establish a mechanism to aggregate claims
against a single defendant, offering access to courts to plaintiffs who would
otherwise be barred because their claims are too small to justify the expense
of a lawsuit. Last year, the House of Representatives passed a bill that, if
enacted, would have undercut the very purpose of these procedures by
making it far more burdensome, expensive, and time-consuming for groups
of injured persons to mount class action claims.! Though the 107th Con-
gress adjourned before the Senate voted on the bill, in effect killing it,
the issues underlying this legislation are far from dead: even though the
107th Congress was the third consecutive Congress to refuse to enact this
type of bill,> new versions have been introduced in the 108th Congress.’

* Member, United States House of Representatives (D-Mich.). Wayne State University,
1957; L.L.B., 1958. Portions of this Article appeared as Dissenting Views in the House
Committee on the Judiciary’s report concerning the Class Action Fairness Act of 2002,
H.R. 2341, 107th Cong. (2002). See H.R. REp. No. 107-370, at 123-34 (2002). I was the
ranking signatory of the Dissenting Views. See id. at 134.

! See H.R. 2341. The House Committee on the Judiciary passed this bill, introduced by
Representative Bob Goodlatte (R-Va.), on March 7, 2002 by a 16-10 vote. See H.R. REP.
No. 107-370, at 22 (2002). The Act passed the House on March 13, 2002 by 233-190 vote.
See 107 Cong. Rec. H885 (daily ed. Mar. 13, 2002).

2The first bill appeared during the 105th Congress, when the Judiciary Committee
marked-up and reported out the Class Action Jurisdiction Act of 1998, H.R. 3789, 105th
Cong. (1998). See H.R. REP. No. 105-702, at 10 (1998). The full House never considered
that bill. In 1999, after a hearing and mark-up, the House Committee on the Judiciary re-
ported out, by a 15-12 vote, the Interstate Class Action Jurisdiction Act of 1999, H.R.
1875, 106th Cong. (1999). See H.R. Rep. No. 106-320, at 12 (1999). On September 23,
1999, the House passed House Bill 1875 by a vote of 222-207, but the measure was not
considered on the Senate floor. See 106 ConG. REC. H8594 (daily ed. Sept. 23, 1999).

3 The Class Action Fairness Act of 2003, H.R. 1115, 108th Cong. (2003), was intro-
duced on March 6, 2003 by Representative Bob Goodlatte (R-Va.). See 149 CoNg. REC.
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These bills would make it more difficult to enforce fraud, civil rights, con-
sumer health and safety, and environmental laws, to name but a few. They
even go so far as to prevent state courts from considering class action
cases that involve only violations of state laws.

The Class Action Fairness Act of 2002, the most recent version of
such legislation,* would have allowed defendants to remove state class
action claims to federal court in cases involving violations of state law
whenever any member of the plaintiff class and any defendant were citi-
zens of different states, a situation known as minimal diversity.® This
change would have overturned a nearly 200-year-old principle requiring
that all plaintiffs be citizens of different states from all defendants—known
as complete diversity—before a state law case can be heard in federal
court.’ Under the Act, only three circumstances would keep a typical
minimal diversity case out of federal court: federal courts would not have
jurisdiction where (1) a “substantial majority” of the members of the
proposed class were citizens of the same state of which the primary de-
fendants were citizens, and the claims asserted would be governed pri-
marily by laws of that state (“an intrastate case”); (2) all matters in con-
troversy did not exceed $2,000,000 or the proposed class included fewer

E405 (daily ed. Mar. 7, 2003) (statement of Rep. Goodlatte). This bill is similar to the
107th Congress’s House Bill 2341, but the new bill does not include the following re-
quirements present in the old one: (1) the disclosure of attorney’s fees, (2) public records,
and (3) a report from the Judicial Conference of the United States on class action fees and
settlements. Compare H.R. 2341, §§ 3(a), 7, with H.R. 1115. The Senate’s version of the
new bill, The Class Action Fairness Act of 2003, S. 274, 108th Cong. (2003), was intro-
duced on February 4, 2003 by Senator Charles Grassley (R-lowa) and others. See 149
ConNG. REc. S1873 (daily ed. Feb. 4, 2003) (statement of Sen. Grassley). As introduced,
Senate Bill 274 differed from House Bill 1115 only in that it required disclosure of pro-
posed class action settlements to state and federal officials. Compare 249 CoNG. REC.
S1875 (daily ed. Feb. 4, 2003) (statement of Sen. Grassley), with H.R. 2341. However, on
April 11, the Senate Judiciary Committee reported the bill favorably with two substantial
amendments. First, the amount in controversy was increased to $5,000,000. See Washing-
ton in Brief, WasH. Posrt, Apr. 12, 2003, at A6. The second amendment provided that a
case must remain in state court if two-thirds of the plaintiffs are from the same state as the
defendant, and it must be removed to federal court if fewer than one-third of the plaintiffs
are from the same state as the defendant. See James Politi, Senate Moves to Curb Class
Action Lawsuits, FIN, TIMES, Apr. 12, 2003, at 7. In cases in which more than one-third but
fewer than two-thirds of plaintiffs are from the same state as the defendant, the federal
judges to whom the actions would be removed will decide whether to accept removal. See
id. This provision replaced general language that barred removal when a “substantial ma-
jority” of plaintiffs are not diverse from the defendant. See 149 ConG. REc. S1875 (daily
ed. Feb. 4, 2003) (statement of Sen. Grassley). While these changes afford some protection
to class action plaintiffs, most cases will still be subject to removal and to all of the atten-
dant problems discussed in this Essay.

4 The three recent proposals have been substantially the same. Compare H.R. 2341,
§ 4(a), with H.R. 3789, § 2(a) and H.R. 1875, § 3(a).

5 See H.R. 2341, § 4(a).

6 See Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267, 267 (1806) (interpreting predeces-
sor to the diversity jurisdiction statute, 28 U.S.C. § 1332). The Supreme Court has also
limited opportunities for removal to federal court by holding that the citizenship of un-
named plaintiffs cannot create the required diversity. See Supreme Tribe of Ben Hur v.
Cauble, 255 U.S. 356, 364-66 (1921).
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than 100 members (“a limited scope case”); or (3) the primary defendants
were states, state officials, or other government entities against whom the
district court may be foreclosed from ordering relief (“a state action
case”).’ . _

Under the bill, when a suit filed as a class action in state court was
removed to federal court, the court would have been required to dismiss
it if it did not satisfy the federal class action requirements.?

The Judiciary Committee majority that approved the bill apparently
intended this provision to bar refiling the case in state court as a class
action. The Committee rejected an amendment to the bill offered by Rep-
resentative Barney Frank (D-Mass.) that provided that if, after removal,
the federal district court determined that a case did not meet the federal
class action requirements, the court would remand the action to the state
court and permit the state court to certify the class under state law.® The
majority’s refusal to adopt this amendment suggests that it believed the
unamended language would have produced a contrary result, that is, that
denial of certification under federal law would bar certification under
state law.'

The Class Action Fairness Act of 2002 and legislation like it would
harm both the federal and the state court systems.!" As a result of Con-

7H.R. 2341, § 4(a). The legislation also excluded securities-related and corporate gov-
ernance class actions from coverage and made a number of other procedural changes, such
as easing removal procedures, see id. § 5(a)-(b), and, where federal courts dismiss class
actions and plaintiffs later bring them as individual actions in state court, deeming statutes
of limitations tolled for the time the case was in federal court. See id. § 4(a)(2). The bill
also contained a so-called “Consumer Class Action Bill of Rights,” H.R. 2341, § 3(a),
which included judicial scrutiny of coupon and other noncash settlements; protection
against a settlement that would result, after payment of attorneys’ fees, in a net loss to a
class member; protection against discrimination based on geographic location; prohibition
of class representatives’ receiving a greater share of an award than other class members;
and “plain English” requirements. See id. It failed, however, to do anything at all to ad-
dress one of the greatest consumer abuses to occur in class action lawsuits: “sweetheart”
deals, which pay off one class to eradicate future claims that are not yet before the court.
For example, a federal court in New Jersey approved a settlement protecting the defendant
insurance company from all future claims related to any deceptive sales practice, even
though the final version of the complaint charged only three specific types of deceptive
sales tactics. See In re Prudential Ins. Co. of Am. Sales Practice Litigation, 148 F.3d 283,
326 (3d Cir. 1998) (affirming approval of the settlement).

8 See H.R. 2341, § 4(a).

® See H.R. REP. No. 107-370, at 22-23 (2002).

10 See Fox v. Standard Oil Co. of N.J., 294 U.S. 87, 96 (1935) (describing the fact that
Congress rejected an amendment to a bill that would have excluded gas stations from the
definition of “store” as “a circumstance to be weighed along with others” in favor of inter-
preting the unamended bill, subsequently enacted, to include gas stations within the
definition of “store”). See also Gambardella v. G. Fox & Co., 716 F.2d 104, 109 n.5 (2d
Cir. 1983) (following Fox in similar situation); Donovan v. Hotel, Motel and Rest. Em-
ployees and Bartenders Union, Local 19, 700 F.2d 539, 544-45 (9th Cir. 1983) (same);
Nat’l Automatic Laundry and Cleaning Council v. Shultz, 443 F.2d 689, 706 (D.C. Cir.
1971) (reaching the same conclusion in similar situation without reference to Fox).

! See infra Part 1.
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gress’s increasing propensity to federalize state crimes,'? the federal courts
are already facing a dangerous workload crisis."* Bringing resource-
intensive class actions into federal court would further aggravate this
problem. At the same time, if these cases return to state court because
federal class certification is denied,'* the legislation would apparently
permit only case-by-case adjudication of many similar claims, draining
away precious state court resources.

House Bill 2341 and other legislation like it would also obstruct state
law." It would prevent states from implementing both their substantive
tort law and their procedural class action law. In the case of procedural
law, this change would harm plaintiffs disproportionately because many
states have chosen to grant class action certification more frequently than
has the federal government.'

Before considering a fourth version of this legislation, the House
should insist on receiving objective and comprehensive data justifying the
proposed intrusion into state court jurisdiction. Currently, no such data
exist."” In short, the changes to class action adjudication that have been
proposed have little evidence in their favor and offer numerous reasons
for judges, consumers, and legislators to call for their rejection.

12 See Sara Sun Beale, Reporter’s Draft for the Working Group on Principles to Use
When Considering the Federalization of Criminal Law, 46 HasTINGs L.J. 1277, 1278-82
(1995).

13 See infra text accompanying notes 20-25.

4 See HR. 2341, § 4(a).

15 See infra Part 11.

16 See infra text accompanying notes 75-89.

1 The most comprehensive study completed was the 1994-95 Federal Judicial Center
review of class actions, which rebutted claims that class actions constituted frivolous
“strike” suits and that attorneys were unreasonably benefiting from class action cases. See
WILLGING, ET AL., FED. JUD. CTR., EMPIRICAL STUDY OF CLASS ACTIONS IN FOUR FED-
ERAL DISTRICT COURTS: FINAL REPORT TO THE ADVISORY COMMITTEE ON CIVIL RULES 90
(1996). The other studies cited by supporters of class action legislation are incomplete and
inconclusive. The Stateside Associates study cited in the congressional testimony of repre-
sentatives of Ford Motor Company and the United States Chamber of Commerce, see Mass
Torts and Class Action Lawsuits: Hearing Before the Subcomm. on Courts and Intellectual
Property of the House Comm. on the Judiciary, 105th Cong. 100 (1998) (hereinafter Mass
Torts and Class Action Lawsuits] (prepared statement of John W. Martin Jr., Vice President
General Counsel, Ford Motor Co.); id. at 133-34 (prepared statement of John B. Hen-
dricks, President, Alabama Cryogenic Engineering, Inc., representing Chamber of Com-
merce of the U.S.), covered only six Alabama counties. See STATESIDE ASSOCIATES, CLASS
ACTION Lawsuits IN STATE CourTs: A CASE STUDY OF ALABAMA (1998), reprinted in
Mass Torts and Class Action Lawsuits, supra, at 140. A more recent study conducted in
part by Stateside Associates evaluated just three counties: one each in Florida, Illinois, and
Texas. See John H. Beisner & Jessica Davidson Miller, They're Making a Federal Case Out
of It . . . in State Court, 25 HArv. J.L. & PuB. PoL’y 143, 158-59 (2001).
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I. EXPANDING DIVERSITY JURISDICTION UNNECESSARILY BURDENS THE
FEDERAL AND STATE COURT SYSTEMS

The Class Action Fairness Act of 2002, House Bill 2341, and other
measures like it would burden both the federal and state court systems by
increasing the number of class action cases heard in the former and the
number of individual suits heard in the latter. Proponents of this legisla-
tion argue that enduring these hardships is the only way to protect defen-
dants against biased local courts, but the Constitution provides other
methods for guarding against the few vestiges of parochial prejudice that
remain with us today.

Expanding federal diversity jurisdiction to include more class ac-
tions will inevitably result in a significant increase in the federal courts’
workload. Class action cases require more money and attention than al-
most any other type of litigation.'® If more of these cases moved to the
federal system, addressing them ‘“could require substantial additional
Federal resources.”"® The workload problem in the federal courts is cur-
rently at an acute stage. The most recent available statistics, covering
2001, indicate that federal district courts are seeing 377 civil filings per
authorized judgeship each year.” This figure underestimates the problem,
because it includes all authorized judgeships, ignoring the fact that many
remain unfilled.?'

Chief Justice Rehnquist has criticized Congress and President Clinton
for exacerbating the courts’ workload problem with legislation that
brought more cases into the federal system.? If the trend continued, he
said, “just filling the vacancies [on the courts] will not be enough. We
will need additional judgeships.”? Even Judge Richard A. Posner, who
believes federal courts have responded well to their growing caseload,*
describes the courts today as “a defending army that has used up all its
ammunition repelling an attack and is nervously waiting to see whether

'8 See Letter from L. Anthony Sutin, Acting Assistant Attorney General, U.S. Depart-
ment of Justice Office of Legislative Affairs, to Representative Howard Coble, Chairman,
Subcommittee on Courts and Intellectual Property, House Judiciary Committee 1 (June 18,
1998) (on file with the House Judiciary Committee Democratic staff).

YId. at 1.

2 See 2001 JupiciaL BUSINESS OF UNITED STATES COURTS, ANN. REP. OF THE DIREC-
TOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 21 (2001).

2 As of April 11, 2003, fifty judicial seats were vacant, accounting for nearly six per-
cent of federal judicial positions. Office of Legal Policy, U.S. Dep’t of Justice, Judicial
Nominations, at http://www.usdoj.gov/olp/judicialnominations.htm (last visited Apr. 11,
2003).

2 See Chief Justice William Rehnquist, Is Federalism Dead?, Address Before the
American Law Institute (May 11, 1998), in LEGaL TIMES, May 18, 1998, at 12.

BId.

2 See RICHARD A. POSNER, THE FEDERAL CoURTS: CHALLENGE AND REFORM xiii
(1996) (noting “[t]he success of the federal courts in coping with a caseload that ten years
ago | would have thought wholly crippling”).
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the attack will be renewed.”” There can be no doubt that expanding fed-
eral jurisdiction through House Bill 2341 would have brought a new on-
slaught of cases to federal court.

In addition to its impact on the federal courts, House Bill 2341 would
also burden state courts. In cases where the federal court fails to certify a
class action, the legislation apparently prohibits states from using their
own class action procedures to resolve the underlying state causes of ac-
tion.”® It is important to consider the context in which this legislation
would apply. Imagine that a class action suit has been filed in state court
involving numerous state law claims, each of which, if filed separately,
would not be subject to federal jurisdiction.”” The defendants remove the
case to federal court because there is minimal diversity between them
and the plaintiff class, and the federal court denies class certification un-
der the federal rules. Because the minimal diversity rules of House Bill
2341 would apply only to class action cases, the federal court no longer
has jurisdiction and the case returns to state court.?® As a result, hun-
dreds, if not thousands, of potential new cases will be unleashed because
plaintiffs apparently would not be able to seek class certification under
state law.”

Arguments by proponents of the Bill that undermining both state and
federal courts in these ways is justified because state courts are “biased”
against out of state defendants in class action suits* lack foundation. First,
the Supreme Court has made clear that state courts are constitutionally
required to provide due process and other fairness protections to the par-
ties in class action cases. In Phillips Petroleum Co. v. Shutts,* the Su-
preme Court held that in class action cases, state courts must ensure that
(1) the defendant receives notice and an opportunity to be heard and par-
ticipate in the litigation, (2) an absent plaintiff is provided with an op-
portunity to remove himself or herself from the class, (3) the named
plaintiff at all times adequately represents the interests of the absent class
members, and (4) the forum state has a significant relationship to the
claims asserted by each member of the plaintiff class.* Federal courts

B1d. at 187.

2% See supra text accompanying notes 9-10.

27 See 28 U.S.C. § 1332(a) (Supp. 2002).

8 See Class Action Fairness Act of 2002, H.R. 2341, § 4(a), 107th Cong. (2002).

2 See supra text accompanying notes 9-10.

¥ See, e.g., H.R. 2341, § 2(a)(5)(b) (finding that county and state courts “sometimes
act{ ] in ways that demonstrate bias against out-of-State defendants”); Victor E. Schwartz
et al., Federal Courts Should Decide Interstate Class Actions: A Call for Federal Class
Action Diversity Jurisdiction Reform, 37 HaRv. J. ON LEGIs. 483, 484 (2000) (“State courts
often express bias against out-of-state corporate defendants . . . ). It is worth noting that
any claim that state courts are biased as compared to federal courts is in fact a charge that
state court judges are biased because in both state and federal court juries are derived from
citizens of the state where suit is brought.

31472 U.S. 797 (1985).

32 See id. at 806-10.
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already have ways of exercising oversight if state courts fail in these du-
ties.* Most critically, federal courts need not grant state court decisions
full faith and credit where parties do not receive the du¢ process required
in Shutts; that is, they can allow defendants to launch collateral attacks in
federal court against judgments awarded in such cases.*

Second, the assumption that out-of-state defendants will be victims of
prejudice in state courts—the principle underlying diversity jurisdiction®*®—
may have been valid once, but it is no longer. Today many large businesses
have a substantial commercial presence in more than one state, through
factories, business facilities, or employees. If General Motors or Ford
were to be sued by a class of plaintiffs in Ohio, where they have numer-
ous factories and tens of thousands of employees,* it does not seem rea-
sonable to expect them to face any great risk of bias simply because their
principal places of business are in Michigan and they are incorporated in
Delaware.”” Nevertheless, under the proposed class action legislation,
these hypothetical cases would be subject to removal by the defendant to
federal court.”® The Judicial Conference recently determined that fear of
local prejudice by state courts was no longer justified and that keeping
the federal judiciary’s efforts focused on federal questions was a more
significant issue.”* The Conference’s conclusion prompted Congress to
cut back diversity jurisdiction by increasing the amount in controversy
needed before a federal court can hear a diversity case from $50,000 to
$75,000.%

Moreover, interest in limiting diversity jurisdiction is not new; calls
to do so date back at least to the 1920s.*! This interest has grown as fears

3 See Mark C. Weber, Forum Allocation in Toxic Tort Cases: Lessons from the To-
bacco Litigation and Other Recent Developments, 26 WM. & Mary EnvTL. L. & PoL'Y
REv. 93, 110-20 (2001).

3 See id. at 111-15.

35 See AM. Law INST., STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE AND
FEDERAL CourTs 101 (1969).

% Jim Weiker, State Feels Weight of Retailer in Many Ways, COLUMBUS DISPATCH,
Mar. 30, 2003, at 1G (noting that General Motors has approximately 24,000 employees in
Ohio); Christopher Jensen, New-Car Sales Downshift in NE Ohio, PLAIN DEALER, Jan. 22,
2003, at C4 (noting that Ford has approximately 10,000 employees in northeast Ohio).

37 See Grimes v. General Motors Corp., 205 F. Supp. 2d 1292, 1292 (M.D. Ala. 2002);
Ford Motor Co. v. Meredith Motor Co., Inc., 257 F.3d 67, 68-69 (1st Cir. 2001). Similarly,
if the Walt Disney Corporation—headquartered in California and incorporated in Dela-
ware, see Walt Disney Co. v. Nelson, 677 So. 2d 400, 402 (Fla. Dist. Ct. App. 1996), and
one of Florida’s largest employers, see Robert Johnson, Disney Cuts Workers’ Hours;
Schedules Trimmed, ORLANDO SENTINEL, Feb. 21, 2003, at C1 (noting that Disney World
has 54,000 employees in central Florida)—were to face a class action brought by a class of
plaintiffs in a Florida court, it would make little sense to involve the federal courts because
of a concern for local prejudice.

3 See H.R. 2341, § 5(a).

% See THE JubpiciAL CONFERENCE OF THE U.S., LONG RANGE PLAN FOR THE FEDERAL
CouRrTs 30-31 recommendation 7 (1995).

4 See Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, § 205(a), 110
Stat. 3847, 3850 (codified at 28 U.S.C. § 1332(a) (Supp. 1998)).

4 See Felix Frankfurter, Distribution of Judicial Power Between United States and
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of local court prejudice have subsided*? and concerns about diverting fed-
eral courts from their core responsibility—deciding federal questions—
have increased.** More than three decades ago the American Law Institute
concluded that “none of the significant prejudices that beset our society
today begins or ends when a state line is crossed.”* In 1978, the House
passed legislation that would have abolished diversity jurisdiction.” The
most recent Federal Courts Study Committee report on the subject con-
cluded that local bias was no longer a compelling justification for retaining
diversity jurisdiction.* The Committee concluded that diversity jurisdic-
tion should be eliminated, with only “narrowly defined exceptions.”*

State Courts, 13 CorNELL L.Q. 499, 523 (1928).

42 As Judge J. Skelly Wright wrote, his and other federal judges’ suspicions of state
courts in the early postwar years were driven by the fact that “if one examined the judg-
ments of state courts anywhere during the first half of this century, and even a little be-
yond, the trumpet of liberty would seldom be heard, especially on behalf of the poor, the
unpopular, and the unconventional.” See J. Skelly Wright, In Praise of State Courts: Con-
fessions of a Federal Judge, 11 HASTINGs CONsT. L.Q. 165, 173 (1984).

4 See FED. COURTS STUDY COMM., REPORT OF THE FEDERAL COURTS STUDY COM-
MITTEE 35 (Apr. 2, 1990) (“One purpose of these recommendations is to improve the fed-
eral courts’ capacity to resolve disputes that most need federal court attention by relieving
them of some functions that involve federal rights or interests only marginally if at all.”)

4 See AM. Law INST., supra note 35 at 99, 106.

4 See 124 ConG. Rec. H5008-09 (daily ed. Feb, 28, 1978) (approving House Bill
9622, a bill for “the abolition of diversity of citizenship jurisdiction in federal courts™).
The legislation was not considered in the Senate. For more information on the bill, see
generally H.R. Rep. No. 95-893 (1978).

4 FED. COURTS STUDY COMM., supra note 43, at 40.

1d. at 39. For calls to reduce or eliminate diversity jurisdiction, see HENRY J.
FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 149-50 (1973); ROBERT H. JACK-
SON, THE SUPREME COURT IN THE AMERICAN SYSTEM OF GOVERNMENT 38 (1955); George
W. Ball, Revision of Federal Diversity Jurisdiction, 28 ILL. L. REv. 356, 377-78 (1933);
Robert H. Bork, Dealing with the Overload in Article 111 Courts, Address at the National
Conference on the Causes of Popular Dissatisfaction with the Administration of Justice
(April 1976), in Addresses Delivered at the National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice, 70 ER.D. 231, 236-37 (1976); M.
Caldwell Butler & John D. Eure, Diversity in the Court System.: Let’s Abolish It, 11 VA. B.
Ass’N 1. 4, 9 (1985); Frank M. Coffin, Judicial Gridlock: The Case for Abolishing Diver-
sity Jurisdiction, 10 BROOKINGs REvV. 34, 34 (Winter 1992); David P. Currie, The Federal
Courts and the American Law Institute, 36 U. CHI. L. REV. 1, 6 (1968); Wilfred Feinberg,
Is Diversity Jurisdiction an Idea Whose Time Has Passed?, 61 N.Y. St. B.J. 14, 14 (1989);
Elmo B. Hunter, Federal Diversity Jurisdiction: The Unnecessary Precaution, 46 UMKC
L. REv. 347, 355-56 (1978); Robert J. Sheran & Barbara Isaacman, State Cases Belong In
State Courts, 12 CREIGHTON L. REv. 1, 68 (1978); Clement F. Haynsworth Jr., Book Re-
view, 87 Harv. L. REv. 1082, 1089 (1974) (endorsing Judge Friendly’s proposal to abolish
diversity jurisdiction).

Ironically, during the 105th Congress, the Republican leadership was extolling the
virtues of state courts in the context of their efforts to limit habeas corpus rights, which
permit individuals to challenge unconstitutional state law convictions in federal court. At
that time Representative Henry Hyde (R-IIL.), then Chairman of the Judiciary Committee,
said:

I simply say the State judge went to the same law school, studied the same law
and passed the same bar exam that the Federal judge did. The only difference is
the Federal judge was better politically connected and became a Federal judge.
But I would suggest . . . when the judge raises his hand, [in] State court or Federal
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The expansion of diversity jurisdiction promoted by the supporters
of House Bill 2341 ignores decades of scholarly and judicial thought. It
addresses problems of bias long since overcome and exacerbates prob-
lems of overcrowding that are very much with us.

II. ExPANDING DIVERSITY JURISDICTION WOULD OBSTRUCT STATE Law

In addition to these administrative problems, House Bill 2341 would
have created constitutional difficulties. It would have obstructed state law
in both procedural and substantive areas, upsetting the fragile balance
required by our federal system.

Proponents of House Bill 2341 and similar legislation argue that federal
courts should have jurisdiction over more class actions because many of
these cases, such as those claiming hundreds of millions of dollars
against national corporations, affect interstate commerce and, therefore,
issues of national concern.”® These arguments overlook the fact that
where class actions are based in tort—as some of the most frequently
scrutinized class actions are—they also raise significant issues of state
law. Tort law is one of the classic concerns of state common law,*” and
doctrinal “differences from one state to another are not mere matters of
detail, but affect basic issues of duty, standard of care, causation,
affirmative defenses, and recoverable damages.”® In tobacco suits, in
particular, issues such as the significance of an alleged tortfeasor’s failure
to warn, a victim’s assumption of risk, comparative negligence, and mar-
ket-share liability are likely to arise, and states have widely different
views on each of these matters.’ Allowing each state to apply its own
law comports with basic federalism principles and allows the states to
serve as laboratories of law, testing different approaches and comparing
the results.*

court, they [sic] swear to defend the U.S. Constitution, and it is wrong, it is unfair
to assume, ipso facto, that a State judge is going to be less sensitive to the law,
less scholarly in his or her decision than a Federal judge.

142 Cong. REc. H3604 (daily ed. Apr. 18, 1996).

4 See, e.g., H.R. REP. No. 107-370, at 7 (2002); Beisner & Miller, supra note 17, at
151; Schwartz et al., supra note 30, at 486.

4 See Roger Trangsrud, Federalism and Mass Tort Litigation, 148 U. Pa. L. REv.
2263, 2265-68 (2000).

% Robert A. Sedler & Aaron D. Twerski, State Choice of Law in Mass Tort Cases: A
Response to ‘A View from the Legislature,” 73 MaRrQ. L. REv. 625, 629 (1990).

51 See Mark C. Weber, Thanks for Not Suing: The Prospects for State Court Class Ac-
tion Litigation over Tobacco Injuries, 33 GA. L. REv. 979, 1016-20 (1999).

52 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dis-
senting) (“It is one of the happy incidents of the federal system that a single courageous
State may, if its citizens choose, serve as a laboratory; and try novel social and economic
experiments without risk to the rest of the country.”).



502 Harvard Journal on Legislation [Vol. 40

Advocates of expanding diversity jurisdiction reply that federal courts
regularly interpret state law when they decide diversity cases.”® In fact,
however, federal courts sitting in diversity do something slightly but signifi-
cantly different from what state courts do. When federal courts decide
diversity cases, they try to determine what a state court would decide if
faced with the same question,* “reducing their role in legal development
from making law to forecasting it.”** Because these forecasts do not carry
the force of law beyond the cases in which they are issued, state courts
subsequently presented with the same issues have the authority to disre-
gard them and reach their own conclusions.’ One difficulty with federal
forecasting, especially when state law is unsettled, is that federal courts
may simply make mistakes;”’ federal courts have even been known to
make mistakes in favor of plaintiffs, expanding liability where state
courts later contracted it.®® A related difficulty is that, until a state court
rules on the same issue in a subsequent case, no one knows whether a
federal court sitting in diversity was right or wrong in its application of
state law—a question of law, which could have been resolved if a state
court had decided the case, remains open.*® Worst of all, because of the
difficulties of predicting how a state court will decide a question, federal
judges put “laborious, often onerous[ ]” efforts into reaching these unde-
sirable results.%

House Bill 2341 and similar measures would obstruct state law even
in some consumer protection cases that are not class actions. For in-
stance, some states have laws that protect consumers by prohibiting de-

3 See Beisner & Miller, supra note 17, at 153.

5 JAMES WM. MOORE ET AL., 17A MoORE’s FEDERAL PrAcTICE CiviL § 124.22 (3d
ed. 1997) (“When state law is unsettled, the federal court must attempt to predict how the
state’s highest court would rule if confronted with the issue.”) (citing Commissioner of
Internal Revenue v. Estate of Bosch, 387 U.S. 456, 465 (1967); Bernhardt v. Polygraphic
Co., 350 U.S. 198, 205 (1956)). For data suggesting that federal courts may be violating
this doctrine and thereby exacerbating the problems with diversity jurisdiction, see Pos-
NER, supra note 24, at 218 tb1.7.2.

5 Mark C. Weber, Complex Litigation and the State Courts: Constitutional and Prac-
tical Advantages of the State Forum over the Federal Forum in Mass Tort Cases, 21
HASTINGS ConsT. L.Q. 215, 224 (1994).

3% See Moore v. Sims, 442 U.S. 415, 428 (1979) (observing that a federal court’s inter-
pretation of state law “is not binding on state courts and may be discredited at any time”);
Diginet, Inc. v. Western Union ATS, Inc., 958 F.2d 1388, 1395 (7th Cir. 1992) (Posner, J.)
(“State courts are not bound by federal courts’ interpretations of state law.”); Peterson v. U-
Haul Co., 409 F.2d 1174, 1177 (8th Cir. 1969) (“In a diversity case neither this Court nor

the District Court make any declarations of law. . .. Federal court decisions in diversity
cases have no precedential value as state law and only determine the issues between the
parties.”).

57 See Weber, supra note 55, at 230-31 (describing state court decisions that federal
courts probably would not have predicted).

% See id. at 231 n.101.

% See J. Skelly Wright, The Federal Courts and the Nature and Quality of State Law,
13 WayNE L. REv. 317, 322-23 (1967) (citing examples).

©Id. at 321.
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ceptive business practices.®' These laws may be enforced by the state at-
torney general or, if the state attorney general does not act, by state citi-
zens.® The Bill might have forced such cases into federal court because
plaintiffs in them represent the interests of the “general public,” the lan-
guage in House Bill 2341 that would have triggered the new diversity
rule.® For the same reason, the Bill might have reached some claims filed
by municipalities, such as the city of Newark’s suit against gun makers,
distributors, and retailers now pending in state court in New Jersey.* The
state appellate court has let stand the city’s claims of negligence and
creation of a public nuisance,® but removal to federal court under House
Bill 2341 would have been fatal: a federal district court in New Jersey
dismissed similar claims and was affirmed by the Third Circuit.%

House Bill 2341 would not only have obstructed the application of
substantive state tort law, it would also have stripped state courts of their
ability to use the class action procedure.”’ As the Conference of Chief
Justices stated, an earlier version of the legislation in essence would have
“unilaterally transfer[ed] jurisdiction of a significant category of cases
from state to federal courts” and achieved a “drastic” distortion and dis-
ruption of traditional notions of federalism.®

The Supreme Court has found that efforts by Congress to dictate state
court procedures implicate important Tenth Amendment federalism con-
cerns. For example, in Johnson v. Fankell,® the Court reiterated what it
termed “the general rule” that, because states should maintain control
over procedures in their courts, “Federal law takes State courts as it finds
them.”” By blocking claims that are denied class certification in federal

6 See, e.g., CAL. Civ. CODE §§ 1750-1784 (West 1998); MicH. ComP. Laws § 445.901-
.922 (2001).

62 CAL. C1v. CODE §§ 17801781 (West 1998); MicH. Comp. Laws §§ 445.907(6)(c),
445.911(3) (2001).

6 See H.R. 2341, § 4(a). Representatives Zoe Lofgren (D-Cal.) and Adam Schiff (D-
Cal.) introduced an amendment to limit the bill to affect only consumer class actions. See
H.R. REp. No. 107-370, at 95-97 (2002). The House Judiciary Committee rejected this
proposal 11 to 17. See id. at 107. Like the majority’s rejection of Representative Frank’s
amendment, this vote suggests that House Bill 2341 was indeed intended to bar individual
consumer protection actions. See supra text accompanying notes 9-10.

% See Megan Rhyne, Suit Against Gun Makers Goes Forward, NaT'L L.J., Mar. 24,
2003, at B1.

¢ See James v. Arms Tech., Inc., 2003 WL 942781, at *1 (N.J. Super. Ct. App. Div.
Mar. 11, 2003).

% See Rhyne, supra note 64, at B1 (describing Camden County Bd. of Chosen Free-
holders v. Beretta U.S.A. Corp., 123 F. Supp. 2d 245 (D.N.J. 2000), aff'd, 273 F.3d 536
(3d Cir. 2001)).

7 See supra text accompanying notes 9-10.

& Letter from Chief Justice David A. Brock, President of the Conference of Chief Jus-
tices, to Representative Henry J. Hyde, Chairman of the Committee on the Judiciary 1
(July 19, 1999) (on file with the House Judiciary Committee Democratic staff).

%520 U.S. 911 (1997). )

™ Jd. at 919 (quoting Henry M. Hart, Jr., The Relations Between State and Federal
Law, 54 CoLuM. L. REv. 489, 508 (1954)) (holding that federal law did not preempt Idaho
procedural rules) (internal quotation marks omitted).
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court from being re-filed as class actions in state court, House Bill 2341
would not have left state courts as it found them but instead would have
effectively prevented them from hearing one form of case. Professor
Laurence Tribe has argued that the principle described in Fankell applies
to this type of legislation, testifying before Congress that it “would raise
serious questions” of federalism.”

State rules governing class actions often differ dramatically from
federal rules. These differences do not indicate bias in favor of class ac-
tion plaintiffs, as proponents of House Bill 2341 argue™: state courts fre-
quently refuse to certify class actions.” Like differences among states’
tort laws, differences among states—and between the states and the fed-
eral government—in law governing class actions are the result of legisia-
tive and judicial choices that the federal government must respect.

Class actions filed in federal court must meet the requirements of
Federal Rule of Civil Procedure 23.” Under the current version of the
rule, all class actions must meet each of four primary requirements:

(1) the class is so numerous that joinder of all members is im-
practicable, (2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class, and (4) the repre-
sentative parties will fairly and adequately protect the interests
of the class.”

Every class action must also meet one of three secondary requirements.’”
These are generally viewed as establishing three categories of class ac-
tion. The first category includes actions in which litigation of individual
suits by or against the proposed class members would risk creating “in-
consistent or varying adjudications,” or would dispose of other members’

"' The Global Tobacco Settlement: Hearing Before the Senate Comm. on the Judiciary,
105th Cong. 165 (1997) (statement of Laurence H. Tribe, Tyler Professor of Law, Harvard
Law School).

72 See Schwartz et al., supra note 30, at 484.

3 See generally Linda S. Mullenix, Abandoning the Class Action Ship: Is There
Smoother Sailing for Class Actions in Gulf Waters?, 74 TuL. L. REv. 1709 (2000) (arguing
that courts in Alabama, Louisiana, and Texas are becoming more hostile to class action
certification); Melodie C. Hahn, Comment, Smokers’ Chances of a Fair Fight against the
Tobacco Companies Go Up in Flames: A Study of Philip Morris v. Angeletti and its Effect
on the Viability of Class Action Lawsuits in Maryland Tobacco Litigation, 31 U. BALT. L.
REvV. 103 (2001) (arguing that certification of plaintiff classes suing tobacco-industry de-
fendants is nearly impossible to obtain in Maryland state courts). Federal district courts
have certified their share of inappropriate classes, and the Supreme Court has established
some of its most significant precedents by striking down their certifications. See Ortiz v.
Fireboard Corp., 527 U.S. 815 (1999); Amchem Products, Inc. v. Windsor, 521 U.S. 591
(1997).

" See Fep. R. C1v. P. 23.

75 Id. at 23(a).

6 See id. at 23(b).
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interests or “substantially impair or impede” the ability to protect those
interests.”” The second category includes cases in which the party op-
posing the class has acted or failed to act on grounds “generally applica-
ble” to all class members.” The third category—known as 23(b)(3) ac-
tions because of the subsection in which they are described—includes
classes for which common questions of law or fact “predominate” over
individual questions and “class action is superior to other available meth-
ods for the fair and efficient adjudication of the controversy.””

Ten states and Puerto Rico have explicitly rejected the modern for-
mulation of Rule 23 and chosen a certification procedure far less impos-
ing. California, Nebraska, and Wisconsin have adopted the Field Code,
which primarily inquires whether an ascertainable class and well-defined
community of interest exist.® Georgia, Mississippi, North Carolina, West
Virginia, and Puerto Rico have adopted versions of the original Rule 23
enacted in 1938.8! This rule allowed certification more often than the cur-
rent rule does: the highest court of North Carolina concluded that its
legislature adopted the original version “to simplify class action proce-
dures in North Carolina and to give our courts greater flexibility in per-
mitting such actions than had been allowed previously.”®? Iowa and North
Dakota have adopted the Uniform Class Action Rules, which permit class
action certification when “joinder is impracticable and when there is a
common question of law or fact.””® Finally, Virginia has no class action
statute at all, though it allows the transfer and joining of six or more civil
cases.® Because of the greater flexibility of the class action requirements
in these states, plaintiffs are much more likely to be able to certify
classes in their courts than in federal court.

In addition, even where states have enacted a version of Rule 23, the
federal courts are likely to represent a far more difficult forum for class
certification. Many of these states have made the rule more lenient either
through the text of the rule itself or through court interpretation of it. For
example, several jurisdictions either do not require notice to class mem-
bers® or grant courts extreme latitude in requiring the defendant to pay

7 Id. at 23(b)(1).

B Id. at 23(b)(2).

? Id. at 23(b)(3).

8 See 4 ALBA CONTE & HERBERT B. NEWBERG, NEWBERG ON CLASS ACTIONS § 13.2
(4th ed. 2002). See also STATE LAws SUBCOMM., AM. B. Ass’N, SURVEY OF STATE CLASS
AcTION Law 51, 401 (Thomas Grande ed., 2002) [hereinafter STATE SURVEY].

81 See CONTE & NEWBERG, supra note 80, § 13.3.

8 Crow v. Citicorp Acceptance Co., 354 S.E.2d 459, 463 (N.C. 1987). Today, a class
will be certified in North Carolina “when the named and unnamed members each have an
interest in either the same issue of law or of fact, and that issue predominates over issues
affecting only individual class members.” Id. at 464.

83 See CONTE & NEWBERG, supra note 80, § 13.12.

8 See Va. CODE ANN. §§ 8.01-267.1 to -.9; STATE SURVEY, supra note 80, at 652.

85 See STATE SURVEY, supra note 80, at 326-27 (describing Massachusetts).
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the costs of notice.’® Because the median noticing costs are in the six-
figure range in some federal districts,*” looser notice requirements make
class actions available to a wider group of citizens in state court than in
federal court. In another example, Indiana grants class action certification
more freely than federal courts in the Seventh Circuit do.*® In still another
example, Ohio courts evaluating whether Ohio’s equivalent to a 23(b)(3)
claim meets the predominance requirement have focused on the ability of
a class action to permit people with small claims to have their day in
court, an approach friendly to class claims.*

In the substantive law of tort and the procedural law of class actions,
proposals to expand diversity jurisdiction would intrude on the powers
and responsibilities of the states. This intrusion would, in most cases,
redound to the detriment of plaintiffs because of the choice many states
have made to establish easier certification requirements than those of the
federal government.

III. EXPANDING DIVERSITY JURISDICTION WOULD RESTRICT LIABILITY
ACTIONS IN A BROAD RANGE OF CASES

Even where state law is similar to federal law, House Bill 2341 and
legislation like it would harm class action plaintiffs by allowing defen-
dants to bring their cases into federal court. Litigating in federal court is
more expensive than in state court.® Given the backlog in the federal
courts and the fact that federal courts are obligated to resolve criminal mat-

% See, e.g., id. at 136, 427-28 (quoting D.C. Super. CT. R. C1v. P. 23-I(c)(3); N.J. R.
Civ. P. 4:32-2(b)).

87 See WILLGING ET AL., supra note 17, at 48.

8 See STATE SURVEY, supra note 80, at 214 (discussing Szabo v. Bridgeport Machines,
Inc., 249 F.3d 672 (7th Cir. 2001)). See also id. at 257 (“Kansas courts have broader
authority to change an individual petition to a class action than is allowed under FR.C.P.
237

% See id. at 498 (citing Hamilton v. Ohio Savings Bank, 694 N.E.2d 442 (Ohio 1998)).
Loosening of predominance requirements in state courts is particularly significant when
compared to recent tightening of those requirements in federal courts. See, e.g., Amchem
Products, Inc. v. Windsor, 521 U.S. 591, 622-24 (1997) (holding that the “benefits [puta-
tive class members] might gain from the establishment of a grand-scale compensation scheme

. is not pertinent to the predominance inquiry” and that putative class members’ expo-
sure to asbestos supplied by defendants did not fulfill the predominance requirement,
“[gliven the greater number [and significance] of questions peculiar to the several catego-
ries of class members, and to individuals within each category”); Castano v. Am. Tobacco
Co., 84 F3d 734, 744 (5th Cir. 1996) (holding that in considering predominance, court
must look beyond the pleadings to “the claims, defenses, relevant facts, and applicable
substantive law™); In re Am. Med. Sys., Inc., 75 F.3d 1069, 1085 (6th Cir. 1996) (holding
that predominance requirement is not met by putative class of plaintiffs who used penile
prostheses manufactured by the same company because “the products are different, each
plaintiff has a unique complaint, and each receives different information and-assurances
from his treating physician”).

% See Class Action Fairness Act of 2001 Hearing Before the House Comm. on the Ju-
diciary, 107th Cong. 38-39 (2002) (prepared statement of Andrew Frledman, Partner,
Bonnett, Fairburn, Friedman & Balint, PC).
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ters before civil matters where doing so is reasonable,” even when plain-
tiffs are able to certify a class action in federal court, it will take longer
to obtain a trial on the merits than it would in state court. These effects
would harm plaintiffs disproportionately because of the nature of the
claims class actions allow: those lodged collectively by many people who
have suffered small injuries. Because their potential return is so small,
these are precisely the people who will be deterred by procedures that
require more time and money.

The vague terms used in the legislation may also work to the disad-
vantage of plaintiffs. The terms “substantial majority” of plaintiffs, “pri-
mary defendants,” and claims “primarily” governed by a state’s laws®? are
new and undefined, with no precedent in the United States Code or case
law. It will take many years of conflicting decisions before these critical
terms can begin to be sorted out. The vagueness problems will be par-
ticularly acute for plaintiffs: if they guess incorrectly regarding the meaning
of a particular phrase, their class action could be permanently preempted
and barred.”® If, however, a defendant guesses wrong and jurisdiction
does not lie in the federal courts, the defendant will be no worse off and
will have benefited from the delays caused by the failed removal motion.

The cases affected by this legislation range from consumer fraud and
health and safety to environmental and civil rights actions. Take, for ex-
ample, the numerous class action lawsuits filed across the country against
Bridgestone/Firestone Incorporated and Ford Motor Company claiming
that the companies’ negligence led to the production and use of tires that
caused roll-over accidents.® As discussed above, certification of the pro-
posed classes in these cases could be more difficult under federal law.%
Some federal courts have already denied class standing in tire cases upon
a finding that the proposed class could not meet Rule 23(b)(3)’s pre-
dominance requirement.* This fact is particularly troubling when the
suits arise in states that have more flexible certification requirements,
such as California,” where it is estimated that more than 150 cases are
pending against Bridgestone/Firestone.”® California has a much less re-

91 See Speedy Trial Act of 1974, 18 U.S.C. § 3165(b) (2000).

2 H.R. 2341, § 4.

93 See supra text accompanying notes 9—10.

% See Barnaby J. Feder, Unusual Line of Business for Lawyers, N.Y. TIMES, Aug. 16,
2000, at C1.

% See supra text accompanying notes 72-89.

% See, e.g., In re Bridgestone/Firestone, Inc., 288 F.3d 1012, 1018 (7th Cir. 2002)
(“Because these claims must be adjudicated under the law of so many jurisdictions, a sin-
gle nationwide class is not manageable. . . . [W]e add that this litigation is not manageable
as a class action even on a statewide basis”); Feinstein v. Firestone Tire and Rubber Co.,
535 F. Supp. 595 (D.C.N.Y. 1982).

97 See supra text accompanying note 80.

%8 See Christopher Whalen, Consumers Turn to Trial Lawyers, INSIGHT ON THE NEWS,
Sept. 2, 2002.
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strictive requirement for “permissive joinder” than the federal system does,”
as well as additional statutes providing more procedural options for
bringing class actions.!® Even if the federal courts ultimately remand the
cases back to state court—and many have because plaintiffs failed to
meet diversity, amount in controversy, or federal question requirements!®'—
the delay and its attendant costs could be debilitating for plaintiffs.

House Bill 2341 would also allow tobacco companies to remove
state class actions involving state causes of action to federal court. In
fact, since the major tobacco companies are all domiciled in states where
class actions are not being brought, minimal diversity as required by this
Bill'” will always exist between the plaintiffs and tobacco companies.
The Bill, therefore, would have effectively granted the tobacco industry a
free pass to federal court, where it would be much more difficult for
plaintiffs to prevail in class action cases.!®

% See CaL. Civ. Proc. CoDE § 382 (West 2003) (allowing for class action status
“when the question is one of a common or general interest, of many persons, or when the
parties are numerous, and it is impracticable to bring them all before the court, one or
more may sue or defend for the benefit of all.”).

10 See CAL. Civ. CoDE § 1781 (West 2003); CaL. Bus. & ProF. Cope § 17204 (West
2003).

10t See Carden v. Bridgestone/Firestone, Inc., 2000 WL 33520302, at *1-*4 (S.D. Fla.
Oct. 18, 2000); Dorian v. Bridgestone/Firestone, Inc., 2000 WL 1570627, at *1-*4 (E.D.
Pa. Oct. 19, 2000); Lennon v. Bridgestone/Firestone Inc., 2000 WL 1570645, at *1-*4 (E.D.
Pa. Oct. 19, 2000); Beatty v. Bridgestone/Firestone, Inc., 2000 WL 1570590, at *1-*3 (E.D.
Pa. Oct. 19, 2000); Miller v. Bridgestone/Firestone, Inc., 2000 WL 1570732, at *1-*4 (E.D.
Pa. Oct. 19, 2000). But see In re Bridgestone/Firestone, Inc., 2001 WL 876921, at *1 (S.D.
Ind. May 11, 2001) (denying motion to remand); Trujillo v. Bridgestone/Firestone, Inc.,
2000 WL 1690308, at *1 (N.D. Ill. Nov. 1, 2000) (same).

102 See H.R. 2341, § 4(a)(2).

103 The Bill is opposed by the Tobacco Products Liability Project, see Interstate Class
Action Jurisdiction Act of 1999 and Workplace Goods Job Growth and Competitiveness '
Act of 1999: Hearing Before the House Comm. on the Judiciary, 106th Cong. 171-80
(1999) [hereinafter Interstate Class Action Hearing] (statement of Richard A. Daynard,
Professor of Law, Northeastern University School of Law and Chairman, Tobacco Products
Liability Project); Americans for Nonsmokers’ Rights, see Letter from Julia Carol and
Robin Hobart, Co-Directors, Americans for Nonsmokers’ Rights, to Representative John
Conyers, Ranking Member, House Judiciary Committee (July 15, 1998) (on file with the
House Judiciary Committee Democratic staff); the National Center for Tobacco-Free Kids,
see Letter from Matthew Meyers, Executive Vice President and General Counsel, National
Center for Tobacco-Free Kids, to Representative John Conyers, Ranking Member, House
Judiciary Committee (July 15, 1998) (on file with the House Judiciary Committee Demo-
cratic staff); and Save Lives, Not Tobacco, a coalition that includes the American Lung
Association and the American Medical Woman’s Association, see Letter from Paul G.
Billings, American Lung Association; Michele Bloch, American Medical Women’s Asso-
ciation; Joan Mulhern, Public Citizen; & William Godshall, SmokeFree Pennsylvania to
House Judiciary Committee Member[s] (July 15, 1998) (on file with the House Judiciary
Committee Democratic staff); and the Coalition for Workers Health Care Funds, which
represents non-profit trust funds established jointly by labor and management to provide
medical care to approximately 30 million workers, retirees, and their families. See Letter
from David Mallino, Legislative Director, Coalition for Workers Health Care Funds, to
Representative John Conyers, Ranking Member, House Judiciary Committee (July 15,
1998) (on file with House Judiciary Committee Democratic staff).
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The Campaign for Tobacco-Free Kids argued that a predecessor ver-
sion of the Bill “correspond[ed] perfectly with the industry’s litigation
strategy, and further[ed] the industry’s goal of avoiding liability” by shifting
cases to federal court, where tobacco companies prefer to litigate.'™ Simi-
larly, Professor Richard Daynard has observed that allowing tobacco
companies to move suits into federal court “would have the almost-certain
effect of extinguishing all class actions against tobacco companies” be-
cause “the federal courts have been unwilling to permit individual to-
bacco victims to band together in class claims.”'® As a Florida court has
observed, if the law bars these plaintiffs from joining together as a class,
the cost of bringing suit will be prohibitive and most will never obtain a
remedy.'® By effectively erecting this barrier, House Bill 2341 would
have blocked these suits.

The Bill would also benefit companies marketing gun products that
are dangerous and defective and have no reasonable use in self-defense.
As M. Kristen Rand, the legislative director of the Violence Policy Cen-
ter, has testified, “Litigation is the only mechanism available to consum-
ers and victims of firearms violence to hold the gun industry accountable
when it acts negligently or recklessly.”'"” Several suits have succeeded in
holding the gun industry accountable: a state class action brought in Texas,
for example, resulted in a $31 million settlement against gun manufac-
turer Remington.'® This case could easily have failed in federal court be-
cause, as the general counsel for Handgun Control has written, “federal
courts tend to be very reluctant to extend state law or apply it to new situa-
tions. With gun litigation, however[,] many cases require courts to extend
the laws, or to apply established law to a new situation.”'® In cases against
the gun industry, then, House Bill 2341 would give defendants an unfair
advantage by allowing them to transfer cases based on state law to fed-
eral court simply because there is minimal diversity between the plain-
tiffs and defendants.

104 Letter from Matthew Meyers to Representative John Conyers, supra note 103, at 2.

195 Interstate Class Action Hearing, supra note 103, at 176-77 (prepared statement of
Richard A. Daynard, Professor of Law, Northeastern University School of Law and Chair-
man, Tobacco Products Liability Project) (citing Castano v. Am. Tobacco Co., 84 F.3d 734
(5th Cir. 1996)).

1% See Broin v. Phillip Morris Cos., 641 So. 2d 888, 891-92 (Fla. Dist. Ct. App. 1994).

07 Protection of Lawful Commerce in Arms Act: Hearing Before the House Committee
on Energy and Commerce, 107th Cong. 76 (2002) (prepared statement of M. Kristen Rand,
Legislative Director, Violence Policy Center). The Bill is opposed by Handgun Control,
see Letter from Dennis Henigan, General Counsel, Handgun Control, to Representative
John Conyers, Ranking Member, House Judiciary Committee (July 16, 1998) (on file with
House Judiciary Committee Democratic staff), and the Coalition to Stop Gun Violence.
See Letter from Michael K. Beard, President, Coalition to Stop Gun Violence, to Repre-
sentative John Conyers, Ranking Member, House Judiciary Committee (July 21, 1998) (on
file with House Judiciary Committee Democratic staff).

108 See Garza v. Sporting Goods Properties, Inc., No. CIV. A. SA-93-CA-108, 1996
WL 56247, at *9 (W.D. Tex. Feb. 6, 1996).

19 Letter from Dennis Henigan to Representative John Conyers, supra note 107, at 1.
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Finally, the class action legislation would undermine a series of re-
cent suits against health maintenance organizations (“HMOs”) resulting
from their alleged fraud, over-billing, and failure to provide coverage.''
The Bill would threaten suits like that of Harold Katlin, who filed a class
action in Pennsylvania state court against his HMO, alleging that the
HMO had failed to verify that Katlin’s psychiatrist was licensed, failed to
supervise him, and, nonetheless, referred patients to him."' The court
certified a variety of class claims.!"? In general, class action suits against
HMOs have achieved greater success in state court than they have in fed-
eral court."®* We should not handicap these important suits before they
have even begun by allowing defendants to bring them into federal court.

CONCLUSION

House Bill 2341 would allow defendants to remove class actions in-
volving state law issues from state courts—the forums most convenient
for the victims of wrongdoing and most familiar with the substantive law
involved—to federal courts, where the class is less likely to be certified
and the case will take longer to resolve. This shift would seriously un-
dermine the delicate balance between federal and state courts. Just as it
would threaten to overwhelm federal courts by causing the removal of
resource-intensive class action cases to federal district courts, so would it
increase the burdens on state courts, as class actions rejected by federal
courts metamorphosized into numerous individual state actions. It would
also block state courts from enforcing both the substantive and proce-
dural law of their states.

The proposed legislation cannot be seen as merely prohibiting na-
tionwide class actions filed in state court, as some of its proponents sug-
gest it should be.'"* This legislation goes much further and bars state

110 By effectively denying patients access to state courts, House Bill 2341 would run
counter to Congress’s efforts to expand patient access to state courts in other contexts. See
Smarter Health Care Partnership for American Families: Making Federal and State Roles
in Managed Care Regulation and Liability Work for Accountable and Affordable Health
Care Coverage: Hearing Before the Subcomm. on Health of the House Comm. on Energy
and Commerce, 107th Cong. 6 (2001) (statement of Rep. John D. Dingell (D-Mich.)).

" Katlin v. Tremoglie, 43 Pa. D. & C.4th 373, 374-76 (Pa. C.P. Philadelphia County
1999).

"2 1d. at 374-75.

113 See Edith M. Kallas et al., Class Actions in the Healthcare Context, in HEALTH
CARE LITIGATION: WHAT YoUu NEED TO KNOW AFTER PEGRAM 14 (Practising Law Insti-
tute ed., 2000) (collecting cases).

14 See, e.g., Interstate Class Action Hearing, supra note 103, at 56 (statement of Wal-
ter E. Dellinger 111, former Solicitor General, Department of Justice) (“The upshot of the
legislation is therefore to allow federal courts to exercise jurisdiction over truly interstate
class actions with significant nationwide commercial implications, while retaining exclu-
sive state court jurisdiction over more local class actions that principally involve parties
from that state and application of that state’s own laws.”) (referring to a predecessor bill to
House Bill 2341).
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class actions filed solely on behalf of residents of a single state, involving
only matters of that state’s law, so long as one plaintiff resides in a dif-
ferent state from one defendant—an extreme and distorted definition of
diversity that does not apply in any other legal proceeding.






RECENT DEVELOPMENTS

DEPARTMENT OF HOMELAND SECURITY

On November 25, 2002, fourteen months after the devastating Sep-
tember 11, 2001 attacks on New York and Washington, D.C., exposed the
vulnerability of American borders to terrorism, President George W.
Bush signed into law the Homeland Security Act of 2002 (“HSA”) to
create the Department of Homeland Security (“DHS”).! Among other
functions, the HSA establishes the DHS to “(A) prevent terrorist attacks
within the United States; (B) reduce the vulnerability of the United States
to terrorism; [and] (C) minimize the damage, and assist in the recovery,
from terrorist attacks that do occur within the United States.””> On the
same day he signed the HSA into law, President Bush nominated Office
of Homeland Security (“OHS”) Director Tom Ridge to be Secretary of
Homeland Security.® The Senate unanimously confirmed Ridge as Secre-
tary on January 22, 2003.%

The HSA divides DHS into four units: information and infrastruc-
ture protection, border and transportation security, science and technol-
ogy, and emergency response.’ The legislation then transfers the func-
tions of existing federal agencies and departments that touch on home-
land security to various DHS units.® In addition, the Department will
work alongside the existing OHS’ to coordinate national security meas-
ures that fall outside the scope of the functions transferred to the new
Department by the HSA.® In accomplishing the transition to a consoli-
dated DHS, the HSA grants discretion to the President and Secretary of

! Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 (to be codified
in scattered titles of U.S.C.). The Senate and House had previously passed the bill on No-
vember 19 and 22, 2002, respectively. See 148 CoNG. Rec. D1167 (daily ed. Nov. 19,
2002); 148 ConG. REc. D1186 (daily ed. Nov. 22, 2002).

2Homeland Security Act of 2002 § 101. Representative Dick Armey (R-Tex.), joined
by 112 original cosponsors, introduced House Bill 5005 on June 24, 2002. 148 CoNG. REC.
H3859 (daily ed. June 24, 2002). The bill passed the House on July 24, 2002, by a vote of 295
to 132. Office of the Clerk, U.S. House of Representatives, Final Vote Results for Roll Call
367, at http://clerkweb.house.gov/cgi-bin/vote.exe?year=2002&rollnumber=367. House Bill
5005 was then received in the Senate. See 148 CoNG. REc. $S8036 (daily ed. Sept. 3, 2002).
Following its introduction, House Bill 5005 was amended to add new duties to DHS’s
mission, including ensuring “that the overall economic security of the United States is not
diminished by” homeland security efforts and monitoring “connections between illegal
drug trafficking and terrorism.” See Homeland Security Act of 2002 § 101(b).

3 See Richard W. Stevenson, Signing Homeland Security Bill, Bush Appoints Ridge as
Secretary, N.Y. TIMES, Nov. 26, 2002, at Al (quoting Bush’s remarks before signing the
HSA).

4 See Philip Shenon, With Warnings on Needs, Ridge is Confirmed, 94-0, to Lead New
Department, N.Y. TIMES, Jan. 23, 2003, at A13.

5 Homeland Security Act of 2002 § 1.

6 See infra note 50 and accompanying text.

7 See Exec. Order No. 13,228, 3 C.FR. 796 (2001).

8 See infra text accompanying notes 47—48.
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Homeland Security to appoint upper-level Department officials and to waive
civil service protections for Department employees.’

Although some consolidation of the myriad agency components that
are charged with homeland security is needed, the HSA is too broad in
scope and transfers too much power to the President. The new Depart-
ment should concentrate its efforts on border security, information analy-
sis, and infrastructure protection. These areas, included in the first two
prongs of the Department’s statutory mandate, involve the unique respon-
sibility of preventing another terrorist attack. In contrast, the entities charged
with effectuating the third prong of DHS’s mission—reacting to a terror-
ist attack—do not belong in DHS. Because responding to a terrorist attack is
not organizationally different from responding to a natural or other man-
made disaster, keeping all types of emergency response under the direc-
tion of a single agency would be more efficient.'® Moreover, while the
President and the new Secretary of Homeland Security should have in-
creased flexibility in hiring, pay, and workforce decisions, depriving
DHS employees of collective bargaining and civil service rights'' is both
unfair and counterproductive. Instead of improving homeland security,
such a move will likely demoralize an already fragile and declining fed-
eral workforce.™

President Bush’s move to create the DHS to oversee homeland secu-
rity goes beyond previous recommendations for change. Prior to Septem-
ber 11, the Department of Justice acted as the “lead agency” for domestic
counterterrorism,'® but two federal commissions had examined the struc-
tures and processes employed by the federal government to determine if
the nation was adequately prepared for homeland defense.'* Both the

9 See Homeland Security Act of 2002 §§ 103, 841.

10 See infra note 21 and accompanying text.

! See infra notes 59-63 and accompanying text.

12 See infra note 137 and accompanying text.

13 See ADVISORY PANEL TO ASSESS DOMESTIC RESPONSE CAPABILITIES FOR TERRORISM
INVOLVING WEAPONS OF MASS DESTRUCTION, TOWARD A NATIONAL STRATEGY FOR COM-
BATING TERRORISM 13 (2000) [hereinafter GILMORE COMM’N 2D ANN. REP.], available at
http://www.rand.org/nsrd/terrpanel/terror2.pdf. The Advisory Panel has come to be known
as the Gilmore Commission after its chair, then-Governor James Gilmore (R-Va.). The
Commission was established to assess federal preparedness and response programs for
incidents involving weapons of mass destruction and to integrate federal, state and local
efforts. See National Defense Authorization Act for Fiscal Year 1999 § 1405, 50 U.S.C.
§ 2301 note (2000).

4 See GILMORE COMM’N 2D ANN. REP., supra note 13, at ii-xi; U.S. COMM’N ON
NAT’L SEC./21ST CENTURY, ROAD MAP FOR NATIONAL SECURITY: IMPERATIVE FOR CHANGE
10 (2002) [hereinafter HART-RUDMAN CoMM’N], available at http://www.nssg.
gov/phaselll.pdf. The Commission on National Security/21st Century—commonly known
as the Hart-Rudman Commission after its co-chairs, former Senators Gary Hart (D-Colo.)
and Warren Rudman (R-N.H.)—was established by the Defense Department to “redefine
national security . . . in a more comprehensive fashion than any other similar effort since
1947 HART-RUDMAN COMM'N, supra, at iv. The Hart-Rudman Commission’s goal was to
reexamine United States national security policies in light of post-Cold War geopolitics.
See id. at v.
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Gilmore Commission and the Hart-Rudman Commission concluded that
the United States lacked a clear strategy to prevent terrorism or manage
the aftermath of terrorist attacks,'® in large part because responsibility for
homeland preparedness was “spread among too many agencies without
sufficient coordination.”'® Nevertheless, the two commissions came to very
different conclusions about how to make the federal government more
responsive. The Hart-Rudman Commission strongly recommended that
Congress create a Cabinet-level National Homeland Security Agency
(“NHSA”) devoted to preventing and responding to terrorist attacks.!” In
contrast, the Gilmore Commission urged the White House to create the
National Office for Combating Terrorism (“NOCT”) within the Executive
Office of the President to coordinate homeland security activities that
involve various federal, state, and local agencies.'®

By giving the individual head of NHSA, the Director of National
Home-land Security, the power “not only to coordinate the making of
policy, but also to oversee its implementation,” the Hart-Rudman Com-
mission had hoped to create a more uniform approach to the creation and
execution of homeland security policy.'® The Director would have had
direct planning and budgetary authority over those agencies and pro-
grams responsible for securing the nation’s borders and responding to a
terrorist attack.?’ The Federal Emergency Management Agency (“FEMA”)
would have been the “key building block™ in the response component of
the effort.?! In addition, to bolster the preventive aspect of homeland se-

15 See GILMORE COMM’N 2D ANN. REP., supra note 13, at iii; HART-RUDMAN COMM’N,
supra note 14, at viii.

¢ Responding to Homeland Threats: Is Our Government Organized for the Chal-
lenge?: Hearings Before the Senate Comm. on Governmental Affairs, 107th Cong. 2 (2001)
[hereinafter Responding to Homeland Threats Hearings] (statement of Sen. Lieberman (D-
Conn.)) (citing this as one of three key points of agreement between the Gilmore and Hart-
Rudman Commissions). More than one hundred different government organizations have
some responsibility over homeland security. H.R. REp. No. 107-609, at 67 (2002).

17 See HART-RUDMAN COMM’N, supra note 14, at viii. The NHSA would have “respon-
sibility for planning, coordinating, and integrating various U.S. government activities in-
volved in homeland security.” /d. at viii. See also Katherine Mclntire Peters, The War at
Home, GovEXEc.coM, Nov. 1, 2001, at http://www.govexec.com/features/1101/1101s2.htm
(arguing that federal agencies are poorly organized to protect Americans against terrorism).

18 GILMORE COMM’N 2D ANN. REP., supra note 13, at v.

9 HART-RUDMAN COMM’N, supra note 14, at 15.

2 Jd. Members of the Hart-Rudman Commission rejected less comprehensive strate-
gies, such as the OHS approach, which lack the line and budgetary authority of a federal
agency. See Responding to Homeland Threats Hearings, supra note 16, at 11 (statement of
former Sen. Hart) (“No homeland ‘Czar’ can possibly hope to coordinate the almost hope-
less dispersal of authority that currently characterizes the [forty] or more agencies or ele-
ments of agencies with some piece of responsibility for protecting our homeland.”).

2 HART-RUDMAN COMM’N, supra note 14, at 15. The Commission praised FEMA’s re-
sponse to natural disasters in recent years and recommended that the agency coordinate
future crisis management and emergency planning efforts. See id. The Commission also
emphasized the virtues of FEMA’s decentralized organizational model. See id. at 15, 17.
See generally Response to 9/11 and the Federal Role in Recovery: Hearing Before the Sen.
Comm. on Env’t and Pub. Works, 107th Cong. (2002) (statement of Sen. James Inhofe (R-
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curity, the Customs Service, the Border Patrol, and the Coast Guard would
have been transferred to the NHSA.? Each entity would have remained
distinct and retained its own missions and responsibilities, which “go well
beyond terrorism.”® Creating a single entity, however, allows for con-
solidation and more efficient use of equipment and information technol-
ogy.? It also gives the federal official in charge of that entity the resources
and authority necessary to control the flow of people and goods across
American borders.”

The Gilmore Commission rejected the proposal for a new federal
department in favor of the NOCT model.?® One reason for rejecting the
departmental model was to prevent competition from other agencies and
Cabinet secretaries.” Unlike most federal initiatives, homeland security
draws upon the capabilities of a range of executive departments.”® Other
Cabinet secretaries would likely not appreciate having homeland security
activities involving their departments “coordinated by one of their own.”?
The Commission was also concerned with ensuring that the nation’s do-
mestic security structure remained largely free of the bureaucratic confu-
sion that could result from merging every aspect of homeland defense into
one department.*® In place of a new agency, the Gilmore Commission
recommended the establishment of a strong administrator in the White

Okla.)) (commending FEMA on its response to the Oklahoma City bombing and Septem-
ber 11 terrorist attacks).

22 See HART-RUDMAN COMM’N, supra note 14, at 15. Prior to its incorporation in the
DHS, the Customs Service was housed within the Treasury Department, the Border Patrol
was located within the Immigration and Naturalization Service (“INS”), and the Coast
Guard was part of the Transportation Department. See Peters, supra note 17.

2 Peters, supra note 17. See HART-RUDMAN COMM’N, supra note 14, at 15 (“In each
case, the border defense agency is far from the mainstream of its parent department’s
agenda and consequently receives limited attention from the department’s senior officials.”).

24 HArRT-RUDMAN COMM’N, supra note 14, at 16 (“Consolidating overhead, training
programs, and maintenance of the aircraft, boats, and helicopters that these three agencies
employ will save money, and further efficiencies could be realized with regard to other
resources such as information technology, communications equipment, and dedicated sen-
sors.”).

31d. at 14.

% See Responding to Homeland Threats Hearings, supra note 16, at 13-14 (statement
of Governor Gilmore); GILMORE COMM’N 2D ANN. REP., supra note 13, at v.

21 See Responding to Homeland Threats Hearings, supra note 16, at 13—14 (statement
of Governor Gilmore).

8 See Protecting the Homeland: The President’s Proposal for Reorganizing Qur
Homeland Defense Infrastructure: Hearings Before the Subcomm. on Tech., Terrorism and
Gov'’t Info. of the Sen. Comm. on the Judiciary, 107th Cong. (2002) [hereinafter Protecting
the Homeland Hearings] (statement of Ivo H. Daalder, Senior Fellow, Foreign Policy Stud.,
Brookings Inst.), available at http://judiciary.senate.gov/testimony.cfm?id=294& wit_id=
666.

2 Id. See also Responding to Homeland Threats Hearings, supra note 16, at 29 (state-
ment of Governor Gilmore) (expressing his fear of “turf battles” among agencies); infra note
148 and accompanying text.

% Responding to Homeland Threats Hearings, supra note 16, at 29 (statement of Gov-
ernor Gilmore).
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House who would have budget authority®' over federal terrorism pro-
grams.?? Notably, during an actual crisis, the NOCT would not be “in
charge” or have any operational role but would solely help facilitate the
flow of information and intelligence between agencies and individuals
responsible for data intake and analysis and those charged with response
and policymaking functions.*® The Gilmore Commission concluded that a
“bottom up” approach “developed in close coordination with local, state,
and other federal entities” would be superior to plans that allowed the
federal government to dictate policy.* Instead of recommending the creation
of a new bureaucracy, the Commission hoped to create a coherent na-
tional counterterrorism strategy that revolved around better coordination
with state and local entities.

In the immediate aftermath of September 11, President Bush crafted
the OHS largely based on the Gilmore Commission’s NOCT model.*
Contrary to the Commission’s recommendations, however, he did not
give the OHS budget authority over federal terrorism programs or call for
it to be strengthened and made permanent by legislation.*® In part as a
result of these decisions, questions over the effectiveness of the Office
began to arise. On the one hand, Director Ridge evidently had access to
powerful decision-makers such as the President, Vice President, and At-
torney General.” Moreover, the force of Director Ridge’s personality gave

' The Gilmore Commission, as well as others, argued that the Director of NOCT must
have authority to review agency and department spending proposals to ensure their compli-
ance with homeland defense priorities. See Legislative Options to Strengthen Homeland
Defense: Hearings Before the Sen. Comm. on Governmental Affairs, 107th Cong. 19
(2001) (statement of Rep. Jane Harman (D-Cal.)); GiLMORE COMM’N 2D ANN. REP., supra
note 13, at 9. See also infra notes 35-38. A bill introduced in the House by Representative
Jim Gibbons (R-Nev.) immediately after September 11, 2001 would have established an
Office of Homeland Security whose director could certify or reject those portions of fed-
eral agencies’ budgets related to homeland security; the bill died in committee. See H.R.
3026, 107th Cong. § 4(5) (2001).

32 See Responding to Homeland Threats Hearings, supra note 16, at 13 (statement of
Gov. Gilmore).

3 GiLMORE CoMM’N 2D ANN. REP., supra note 13, at 13.

¥ Id. at 8. The Gilmore Commission, unlike the Hart-Rudman Commission, included
state and local officials, Peters, supra note 17, including Raymond Downey, Deputy Chief
of the New York City Fire Department, see D.C. Raymond Downey Scholarship Charity
Fund, About Chief Ray Downey: A History of Commitment, Courage and Compassion, at
http://www.chiefraydowney.org/about_chief.html, and George Foresman, Deputy Assistant
to Virginia Governor Mark Warner for Commonwealth Preparedness, see Office of the
Assistant to the Governor for Commonwealth Preparedness, Staff and Contact Info, at
http://  www.commonwealthpreparedness.state.va.us/fCommPreplnfo/staff.cfm. The Gilmore
Commission criticized the federal government for creating and implementing some federal
programs without consulting local and state authorities and for failing to create a legitimate
federal focal point for intergovernmental coordination. See GILMORE COMM’N 2D ANN.
REP., supra note 13, at 7.

3 See GILMORE COMM'N 2D ANN. REP., supra note 13, at 7, Thomas Cmar, Recent
Development, Office of Homeland Security, 39 HARV. J. ON LEGIs. 455, 466 (2002).

3% Compare GILMORE COMM’N 2D ANN. REP., supra note 13, at v—vi, with Exec. Order
No. 13,228, 3 C.ER. 796 (2001).

3 Sen. Bob Graham & Paul C. Light, A New Job for Tom Ridge, WAsH. PosT, Apr. 24,
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him clout, at least temporarily, over budgetary and personnel aspects of
homeland security.® For example, Director Ridge successfully lobbied for
increased spending and personnel for the Immigration and Naturalization
Service (“INS™) and Coast Guard.*

Nevertheless, without being granted additional authority by Congress,
Director Ridge did not have sufficient power to bring about the sweeping
reorganization of the nation’s homeland security agencies deemed neces-
sary by the Hart-Rudman and Gilmore Commissions.*® For example, Di-
rector Ridge’s effort to convince important Cabinet members of the value
of merging the INS, the Customs Service, the Coast Guard, and the Ani-
mal and Plant Health Inspection Service (“APHIS”) was rebuffed by
colleagues at the Departments of Justice, Treasury, and Transportation,
who would have been most immediately affected by such a merger.*' Ad-
ditionally, he had no independent power to spend, obligate, or monitor
the use of funds for which he had lobbied.** Instead agencies still had to
rely on their supervising department heads and the President’s budget
office for the funds they needed.”® This, in turn, reduced Director Ridge’s
power to ensure that those funds were spent in a manner consistent with
his overall plan for homeland security.* Some commentators also pointed
out that Director Ridge had only a limited role in selecting top officials,
such as the nominees for Surgeon General and the Director of the National
Institutes of Health, who are both essential figures in the fight against
bioterrorism.*

2002, at A29.

8 See id.

¥ Id. Under President Bush’s initiative, “Smart Borders for the 21st Century,” the
Coast Guard would see a funding increase of $282 million, to an overall level of $2.9 bil-
lion, the biggest one-year spending increase in the history of the agency. See Press Re-
lease, White House Office of the Press Secretary, Border Security: Smart Borders for the
21st Century (Jan. 25, 2002), available at http://www.whitehouse. gov/news/releases/2002/
01/20020125.html. The INS’s enforcement budget would be raised by $1.2 billion, to an
overall level of $5.3 billion. See id.

40 See, e.g., supra note 36 and accompanying text. Without budget authority and pro-
grammatic oversight, Director Ridge has not been able to influence the allocation of re-
sources to agencies charged with some aspects of homeland security; consequently, he has
failed to incorporate relevant departments and agencies into a unified national strategy, as envi-
sioned by the NOCT model. See GiLMORE COMM’N 2D ANN. REP., supra note 13, at 12.

4l See Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daalder)
(noting that “over 100 U.S. government agencies are in some way involved in the home-
land security effort”).

42 See Graham & Light, supra note 37, at A29.

43 See id.

4 See id. Senator Rudman criticized such an arrangement by noting that, “without
budget authority, command authority, accountability, and responsibility to the Congress
and to the President, nothing in this government ever works very well.” See Responding to
Homeland Threats Hearings, supra note 16, at 8 (statement of Sen. Rudman). See gener-
ally PRESIDENT GEORGE W. BUsH, SECURING THE HOMELAND, STRENGTHENING THE NAa-
TION 8-25 (2002), available at http://www.whitehouse.gov/homeland/homeland_security_
book.pdf (outlining the President’s fiscal year 2003 budget request).

45 Graham & Light, supra note 37, at A29.



2003] Recent Developments 519

As the OHS model came under criticism for, among other things, not
equipping Director Ridge with clear authority over the budgets of agen-
cies charged with homeland security, momentum built on Capitol Hill
behind a Democratic proposal for a permanent executive department in-
dependent of OHS.* Aside from criticizing the OHS model and the im-
pediments imposed upon its Director, some policymakers began to see the
creation of a homeland security department as “not mutually exclusive”
with OHS.*” A new cabinet-level agency could streamline federal respon-
sibilities among agencies devoted largely to homeland security, purposes,
while a smaller office within the Executive Office of the President like OHS
could provide the necessary coordination among those counterterrorism
components that remained outside DHS.#

Adopting such an approach, the HSA creates a comprehensive De-
partment of Homeland Security that works alongside OHS. The Act in-
cludes four non-administrative Under Secretaries, one each for Informa-
tion Analysis and Infrastructure Protection; Science and Technology; Border

46 Mike Allen & Bill Miller, Bush Seeks Security Department, WASH. PosT, June 7,
2002, at Al. The Senate Governmental Affairs Committee, chaired by Senator Joseph
Lieberman, voted along party lines on May 22, 2002, for legislation to create a Homeland
Security Department. See S. 2452, 107th Cong. (2002); Press Release, Senate Governmental
Affairs Committee, Lieberman Pleased Bush Plan Tracks His Own: Hopes to Work with
President for Rapid Passage of Legislation (June 6, 2002) [hereinafter Lieberman Pleased
Bush Plan Tracks His Own], available at http://www.senate.gov/~gov_affairs/060602press.
htm. Senator Lieberman’s plan would create a National Office for Combating Terrorism
(“NOCT”) to develop and coordinate homeland security strategy with the Secretary of
DHS. S. 2452, 107th Cong. § 201 (2002). The NOCT would have presumably assumed the
functions of OHS, but unlike OHS would also have had budgetary and funding authority.
Compare id., with Exec. Order No. 13,228, 3 C.ER. 796 (2001). Although ideas for de-
partmental consolidation were already on the table, see H.R. 1158, 107th Cong. (2001);
HART-RUDMAN COMM’N, supra note 14; Alison Mitchell, Officials Urge Combining Sev-
eral Agencies to Create One that Protects Borders, N.Y. TIMES, Jan. 12, 2002, at A8, Senator
Lieberman’s bill was the first to receive bipartisan legislative support. See Lieberman Pleased
Bush Plan Tracks His Own, supra; Press Release, Office of Rep. Mac Thornberry, Thorn-
berry, Lieberman Mount Bipartisan, Bicameral Push for Homeland Security Reorganiza-
tion: New Legislation Would Formally Establish Both a White House Office and Cabinet-
level Department to Better Coordinate and Carry Out Homeland Security Policy (May 2,
2002), available at http://www.house.gov/thornberry/news_releases/ May2200202.htm.

41 Responding to Homeland Threats Hearings, supra note 16, at 15 (statement of
Ambdr. Paul Bremer). Ambassador Bremer chairs the National Commission on Terrorism
(“Bremer Commission™) and is a member of the Gilmore Commission. See id. (statement
of Sen. Lieberman); NAT'L COMM’N ON TERRORISM, COUNTERING THE CHANGING THREAT
OF INTERNATIONAL TERRORISM iii (2000), available at http://www.access.gpo.gov/nct. The
Bremer Commission was created by Congress in the aftermath of the 1998 embassy
bombings in Dar-es-Salaam, Tanzania, and Nairobi, Kenya, to “review counter-terrorism
policies regarding the prevention and punishment of international acts of terrorism directed
at the United States.”” Omnibus Consolidated and Emergency Supplemental Appropriations
Act of 1999, Pub. L. No. 105-277, § 591, 112 Stat. 2681, 2891 (1998); see generally Press
Release, Steven L. Pomerantz, American Jewish Committee, Findings of the National Com-
mission on Terrorism (Aug. 24, 2000) (summarizing findings of Bremer Commision),
available at http://www.ajc.org/Terrorism/BriefingsDetail.asp?did=221&pid=739.

8 See Responding to Homeland Threats Hearings, supra note 16 (statement of Ambdr.
Bremer) (arguing for the compatibility of a department and office of homeland security).
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and Transportation Security; and Emergency Preparedness and Response.*
The HSA then transfers and consolidates functions now housed in exist-
ing agencies and departments to the corresponding DHS Under Secretary.
The new Department includes components from the Departments of Treas-
ury, Justice, Agriculture, Commerce, Health and Human Services, En-
ergy, and Defense.*

In addition, the Act authorizes DHS to establish several new pro-
grams that do not currently belong to any of the agencies that would be
transferred to the new Department.”’ Responding to recent revelations
about data sharing problems within the FBI and between it and the CIA,
the HSA includes in DHS an information analysis unit that would facili-
tate the fusion of disparate pieces of intelligence, law enforcement, and
other information data.”> As first introduced in the House, the HSA gave

“ Homeland Security Act of 2002, Pub. L. No. 107-296, § 103(a), 116 Stat. 2135 (to
be codified in scattered titles of U.S.C.).

% The following is a non-exhaustive list of the sub-agency entities that will be trans-
ferred to DHS: the Undersecretary of Information Analysis and Infrastructure Protection
will receive the National Infrastructure Protection Center of the FBI (other than the Com-
puter Investigations and Operations Section) and entities from the Departments of Defense,
Commerce, and Energy, and the General Services Administration. See id. § 201. The Un-
der Secretary for Science and Technology will adopt the National Bio-Weapons Defense
Analysis Center from the Department of Defense and entities from the Departments of
Agriculture and Energy. See id. §§ 303, 310. The United States Customs Service and Fed-
eral Law Enforcement Training Center of the Department of Treasury, the Transportation
Security Administration of the Department of Transportation, and entities from the General
Services Administration and Departments of Justice and Agriculture will be transferred to
the Under Secretary for Border and Transportation Security. See id. §§ 403, 421. The HSA
also abolishes the INS and creates the Bureau of Citizenship and Immigration Services in
its place; the Bureau falls under the authority of the Deputy Secretary. See id. §§ 451, 471.
Finally, the Under Secretary for Emergency Preparedness and Technology will assume
control over FEMA and entities from the National Oceanic and Atmospheric Administra-
tion and Departments of Justice and Health and Human Services. See id. § 503. In addi-
tion, the Coast Guard will become part of DHS, but it will be maintained as a distinct en-
tity. See id. § 888.

SIH.R. Rep. No. 107-609, at 80 (2002). Senator Lieberman had previously proposed a
similar but less comprehensive reorganization plan. See S. 2452, 107th Cong. (2002); su-
pra note 46. Taking the Hart-Rudman proposal as his model for establishing DHS, see 148
ConNG. Rec. S3875 (daily ed. May 2, 2002) (statement of Sen. Lieberman), Senator Lie-
berman’s bill included in the Department the following primary components: FEMA; the
Customs Service; the law enforcement components of the INS; the Coast Guard; the Criti-
cal Infrastructure Assurance Office of the Department of Commerce; the National Infra-
structure Protection Center and National Domestic Preparedness Office of the Department
of Justice; and APHIS of the Department of Agriculture. See S. 2452 § 102. The proposal
called for the transfer of the “authorities, functions, personnel, and assets” of these entities
to the new Department, with the exception of the Customs Service and Coast Guard, which
would remain distinct entities. Id. Lieberman’s proposal organized most agency compo-
nents into three directorates within the new Department: the Directorates of Border and
Transportation Protection; Critical Infrastructure Protection (“CIP”); and Emergency Pre-
paredness and Response. See id. § 103. Additionally, the proposal included an Office of
Science and Technology (“OST”) to be housed within the new Department, which would
act as an advisory agency. Compare id. § 103(b), with Homeland Security Act of 2002,
Pub. L. No. 107-296, §§ 231-232, 116 Stat. 2135, 2159-61 (to be codified at 6 U.S.C.
§§ 161-162).

2 See Homeland Security Act of 2002, Pub. L. No. 107-296, § 201, 116 Stat. 2135,
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DHS access to FBI and CIA “reports, assessments, and analytical infor-
mation relating to threats of terrorism in the United States™? but not to
any of the raw data on which these analyses and assessments are based.*
Without access to raw intelligence and law enforcement data, the new unit
would not be able to produce accurate threat and vulnerability assess-
ments.”® It would not be able to recognize when FBI and CIA analyses
-were based upon faulty data or understand how its own data complements
data from the FBI and CIA.* Recognizing this shortcoming, the Senate
modified the HSA to provide the Secretary of DHS with “unevaluated
intelligence” on terrorist threats and infrastructure vulnerabilities and
with other information relating to homeland security from other federal
government agencies.”’

The HSA also grants the President and Secretary of DHS unprece-
dented flexibility in shaping DHS’s personnel structure. The new Depart-
ment is the largest federal government reorganization since 1947, in
terms of both total employees and number of agencies affected.”® The
HSA grants to the President and the Secretary of Homeland Security the
ability to rescind civil service protections that currently govern hiring,

2145 (to be codified at 6 U.S.C. § 121); Homeland Security: Should Consular Affairs Be
Transferred 1o the New Department of Homeland Security: Hearings Before the Subcomm.
on Civil Serv., Census and Agency Org. of the House Comm. on Gov’t Reform, 107th Cong.
(2002) [hereinafter Homeland Security: Should Consular Affairs Be Transferred Hearing]
(statement of Paul C. Light, Vice President and Director, Governmental Studies, Brookings
Inst.), available at http://reform.house.gov/civil/light626testimony.htm. Currently, there is
no single entity in the federal government that has access to all the data collected by the
intelligence community (through wiretapping, spying, and other means abroad), by the FBI
and law enforcement community (through interrogation, conducting surveillance, bugging,
and cybersurfing at home), and by the various border agencies (through visa screening,
manifest recording, and various other data-gathering activities). See id.

53 H.R. 5005, 107th Cong. § 203 (2002) (as introduced in the House).

3 Protecting the Homeland Hearings, supra note 28 (statement of Ivan Eland, Dir.,
Defense Policy Studies, Cato Inst.).

5% Protecting the Homeland Hearings, supra note 28 (statement of Ivan Eland).

36 Id. (statement of Ivan Eland).

57 Homeland Security Act of 2002 § 202(a)(1) (to be codified at 6 U.S.C. § 122). Un-
der the HSA, the Secretary is “granted access” to raw data on infrastructure and other vul-
nerabilities but will “not normally receive ‘raw’ or unprocessed intelligence data” relating
to terrorist threats against the United States. H.R. REp. No. 107-609, at 89-90 (2002).
Although the Secretary is not specifically given access to law enforcement data, the Under
Secretary for Information Analysis and Infrastructure Protection will be able “to access,
receive, and analyze law enforcement information .. ..” Homeland Security Act of 2002
§ 201(d)(1). Primary responsibility for evaluating foreign intelligence will remain with the
CIA. See Nomination of the Honorable Tom Ridge to be Secretary of the Department of
Homeland Security: Hearings Before the Senate Comm. on Gov't Affairs, 108th Cong.
(2003) [hereinafter Ridge Nomination Hearing] (statement of Dir. Ridge). “Turf battles”
among competing agencies are “endemic and epidemic,” 148 CoNG. Rec. S11,013 (daily
ed. Nov. 14, 2002) (statement of Sen. Arlen Specter (R-Pa.)), and the HSA language ap-
pears to represent a compromise over the type of information that the DHS Secretary will
receive from other intelligence agencies.

8 Homeland Security: Should Consular Affairs Be Transferred Hearing, supra note 52
(statement of Paul C. Light).
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pay, and workplace decisions.®® Under section 841 of the Act, the Secre-
tary may waive or modify certain civil service provisions embodied in
part III of title 5 of the United States Code.® The Act gives the Secretary
increased flexibility in adjusting pay, performance evaluation, and disci-
pline systems,® but it specifically prohibits abridgment of such govern-
ment-wide employee rights and protections as merit-based promotions,
whistleblowing protections, and veterans benefits.®? Section 841 also al-
lows the Secretary of DHS to regulate the procedures governing employee
appeals,®® which may result in the denial of workers’ access to formal
mechanisms to protest promotion and discharge decisions. These powers,
however, are governed by a sunset provision,* so that they expire five years
after the transition period to DHS.%

Section 842 of the HSA allows the Administration to waive DHS
employees’ collective bargaining rights® by authorizing the President to
issue an executive order excluding DHS from coverage under the Federal

% Homeland Security Act of 2002 §§ 841-842. Section 841 of the HSA governs the
establishment of a human resource management system (“HRMS”). Id. § 841. Section 842
deals with labor-management relations at DHS. Id. § 842.

® See Homeland Security Act of 2002 § 841; 148 CoNG. REC. S11,416-19 (daily ed.
Nov. 19, 2002) (statement of Sen. Lieberman).

61 See id.; Press Release, The American Federation of Government Employees, AFL-CIO,
The Relentless Assault on Federal Workers and Their Rights to Union Representation (Feb.
27, 2003), available at http://www.afge.com/Index.cfm?Page=Legislation&file=2003_02_
27_AFL-CIOStatement.htm. Most federal employees are “career civil servants,” entitled
by law to established “pay, health insurance and retirement systems, merit-based hiring,
firing appeal rights, whistle-blower protections, and rights to organize and bargain collec-
tively.” Milt Zall, Diminishing Civil Service, FEp. Comp. WK., Aug. 5, 2002, available at
http://www.few.com/few/articles/2002/0805/mgt-milt-08-05-02.asp. Career federal employees
are divided into different pay bands based upon experience and years of service with the
federal government. See generally U.S. OFFICE OF PERS. MGMT., SALARIES AND WAGES: 2003
SALARY TABLES AND RELATED INFORMATION, at http://www.opm.gov/oca/payrates/index.
asp (last visited Apr. 14, 2003) (listing 2003 federal salary tables). As workers are promoted
into higher bands, their pay increases in pre-determined increments. See id.

62 See Homeland Security Act of 2002 § 841; 148 Cong. REcC. S11,416-18 (daily ed.
Nov. 19, 2002) (statement of Sen. Lieberman). The bill stipulates which rights and protec-
tions may be abridged only through exclusion—i.e., it says which rights and protections of
part III of title 5 may not be abridged. See Homeland Security Act of 2002 § 841. Addi-
tionally, section 841 prohibits waiver of provisions implementing those protections through
“affirmative action” or through any right or remedy. /d. For an outline of merit-based pro-
motions, see 5 U.S.C. § 2301 (2002); whistleblowing protections are outlined in 5 U.S.C.
§ 2302(b)(8) (2002). For a description of the veterans benefits affected, see generally 38 U.S.C
(2002).

6 See Homeland Security Act of 2002 § 841. The Secretary does not have this power
in a case where the employee alleges a discrimination, retaliation, or reprisal covered and
referred to by 5 U.S.C. § 2302(b)(1), (8), (9) (2002). See id.

& See id. Under the sunset provision, five years after the conclusion of the transition,
the Secretary will no longer have authority to issue regulations modifying the HRMS. /d.

6 See id. The transition period expires on January 24, 2004, twelve months after the
effective date of the HSA. See id. § 1501; Press Release, White House Office of the Press
Secretary, Ridge Sworn in Friday as Secretary of Homeland Security (Jan. 24, 2003),
available at http://www.whitehouse.gov/news/releases/2003/01/20030124-5 html.

 See id. § 842.
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Sector Labor-Management Relations Statute (“FSLMRS™).®” Although
section 841 allows employees to organize within unions and bargain col-
lectively,® the President may withdraw these rights under section 842 if
he or she concludes that they would impair national security.%

The President also enjoys a unique degree of personnel control in the
appointment of upper-level Department officials.” As first introduced in
the House, the HSA provided that fewer than half of the presidential ap-
pointments to DHS would be subject to the advice and consent of the
Senate.” Proponents of this approach claimed that allowing the President
to appoint most of the management of the new Department without Sen-
ate review would streamline the reorganization process without significantly
diminishing congressional oversight powers.”” Some members of Congress
were skeptical of this argument, however, seeing Senate review of presi-

7 See id. § 842. The FSLMRS grants federal employees “the right to form, join, or as-
sist any labor organization” and “to engage in collective bargaining.” 5 U.S.C. § 7102
(2002).

% See Homeland Security Act of 2002 § 841.

© See id. § 842. See also Press Release, White House Office of the Press Secretary, Di-
rector Ridge Addresses U.S. Conference of Mayors (Sept. 26, 2002) (arguing for granting
the President power to rescind collective bargaining rights when necessary to ensure national
security), available at http://www.whitehouse.gov/news/releases/2002/09/20020926-3.html. To
issue an executive order excluding any agency from coverage under the FSLMRS, the Presi-
dent must determine that (1) the agency has as a primary function in intelligence, counter-
intelligence, investigative, or national security work; and (2) the provisions of the FSLMRS
cannot be applied to the agency consistent with national security. 5 U.S.C. § 7103(b)(1)
(2002). See also 148 ConG. REc. S11,417 (daily ed. Nov. 19, 2002) (statement of Sen.
Lieberman). Section 842 expands these protections as applied to agencies transferred to
DHS. See Homeland Security Act of 2002 § 842. In addition to satisfying the two criteria
above, the President must also determine that (1) the mission and responsibilities of the
agency have materially changed; and (2) a majority of the employees in the agency have as
their primary duty intelligence, counterintelligence, or investigative work directly related
to terrorism investigation. /d. See also 148 CoNG. REc. S11,416-19 (daily ed. Nov. 19,
2002) (statement of Sen. Lieberman). Section 842, however, allows the President to over-
ride this exclusion if he both determines that it would have a substantial adverse impact on
the Department’s ability to protect homeland security and provides Congress with a de-
tailed written finding explaining the reasons for the determination. See Homeland Security
Act of 2002 § 842; 148 CoNG. REc. S11,416-19 (daily ed. Nov. 19, 2002) (statement of
Sen. Lieberman). Although the President “must make the case for stripping workers of
their right to bargain collectively before issuing an Executive Order,” 148 CoNG. REC.
S11,416-19 (daily ed. Nov. 19, 2002) (statement of Sen. Lieberman), it does not appear
that he needs congressional approval.

0 See Homeland Security: Should Consular Affairs be Transferred Hearing, supra
note 52 (statement of Paul C. Light) (arguing that Congress should not allow the President
to appoint under secretaries without Senate confirmation).

1 See H.R. 5005, 107th Cong. § 103 (2002) (as introduced in House); Homeland Secu-
rity: Should Consular Affairs be Transferred Hearing, supra note 52 (statement of Paul C.
Light).

2 See, e.g., 148 CoNG. REC. S8531 (daily ed. Sept. 12, 2002) (statement of Sen. Fred
Thompson (R-Tenn.)) (“We cannot approach [the reorganization in] the same old way. We
have to have a 21st century paradigm in order to address a 21st century problem.”). Many
Republicans went further, arguing that the President needed expanded powers in order to
combat terrorism effectively. See, e.g., 148 CoNG. REC. §9191 (daily ed. Sept. 25, 2002)

(statement of Sen. Phil Gramm (R-Tex.)).
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dential appointments as one of the fundamental checks and balances that
maintains the constitutional separation of powers between the legislative
and executive branches.” In the end, the latter group prevailed in the
legislative debate, and the HSA was amended to require advice and con-
sent for most upper-level DHS officials.”* The President, however, con-
tinues to have unchecked authority over five named DHS appointees,”
and during the transition phase to DHS, he can make temporary appoint-
ments pending advice and consent of the Senate.”

In addition to the creation of DHS, President Bush” and Congress™
have indicated their desire to maintain the existing OHS as part of the
Executive Office of the President. Although DHS merges twenty-two federal
agencies involved in the homeland security effort, over three quarters of
all homeland security agencies would remain outside of the new struc-
ture.” Consequently, there will continue to be a need for some entity to
coordinate the multiple agencies and programs involved in homeland se-
curity policy. Before the creation of DHS, the task was managed by the
Homeland Security Council (“HSC”),* composed of the President, his
senior national security advisors, and OHS, whose Director advised the

B See U.S. ConsT. art. 11, § 2 (The President “shall nominate, and by and with the Ad-
vice and Consent of the Senate, shall appoint . .. public Ministers . . . but the Congress
may by Law vest the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of the Departments”). For example,
Senator Byrd (D-W. Va.), one of the most vocal critics of the HSA, questioned whether the
Act was necessary at all:

September |1 was a shock to this Nation, and the fear, anger, and alarm it engen-
dered have not, as yet, vanished. My concern is that in our zeal to see to it that
terrorists never again defile our homeland, we will unwittingly cede some of our
precious freedoms and blur the constitutional safeguards that have been the basis
for our liberties and the check against an overreaching executive for 215 years
.. .. How terribly ironic it would be if it were our response to the treachery of Al-
Qaida [sic] which dealt our constitutionally guaranteed freedoms the most devas-
tating blow of them all.

148 Cong. REC. $8646 (daily ed. Sept. 17, 2002) (statement of Sen. Byrd).

4 See Homeland Security Act of 2002 § 103(a).

5 See id. § 103(d) (stating that the President can appoint the Director of the Secret
Service, Chief Information Officer, Chief Human Capital Officer, Chief Financial Officer,
and Officer for Civil Rights and Civil Liberties without the Senate’s advice and consent).

% See id. § 1511(c). As required by the HSA, on November 25, 2002, President Bush
submitted his Department of Homeland Security Reorganization Plan, which described his
administration’s timetable for executing the reorganization. President George W. Bush,
Department of Homeland Security Reorganization Plan (Nov. 25, 2002), available at
http://www.whitehouse.gov/news/releases/2002/1 1/reorganization_plan.pdf.

" See Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daalder).

8 See, e.g., Press Conference, Senate Governmental Affairs Committee, Responding to
Homeland Threats (Oct. 11, 2002) (statement of Sen. Lieberman) (“I foresee the Secretary
of National Homeland Security working closely with the Director of the Office of Home-
land Security”).

" See id.

80 The HSC was set up by executive order in October 2001. See Exec. Order No.
13,228, 3 C.F.R. 796 (2001); Cmar, supra note 35, at 464.
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President and served as a liaison to other agencies.® The HSA maintains
the HSC in most important respects, but it does alter the compulsory
membership of the Council, replacing the OHS Director with the DHS
Secretary and deleting several department heads.*

Despite widespread support for the creation of a department to over-
see homeland security, many believe the HSA goes too far. Narrowing
DHS’s focus to prevention—through border security, information analy-
sis, and infrastructure protection—would improve homeland security
without compromising essential emergency tasks.®® To the extent that the
HSA reaches beyond this central policy goal in incorporating unrelated
federal agency components and programs into the new Department, the
Act overreaches and should be more narrowly tailored by future legisla-
tion.** Moreover, the provisions in the Act concerning civil service pro-
tections and presidential appointment authority arguably do not serve and
are unrelated to the mission of DHS,* and opponents of these provisions
have charged that they were included in the Act primarily for political
reasons.%

Critics of the HSA point to three primary ways in which the Act over-
reaches. First, it may not follow from the fact that multiple agencies’
functions fall under the aegis of “homeland security” that all of these
functions belong in the same organization.*”” Following the Hart-Rudman
Commission’s proposal, President Bush proposed and Congress created a
department charged with both preventing and responding to terrorist at-

81 See Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daalder).

8 Compare Homeland Security Act of 2002, Pub. L. No. 107-296, §§ 901-906, 116
Stat. 2135, 2258 (to be codified at 6 U.S.C. § 491), with Exec. Order No. 13,228, 3 C.FR.
796 (2001). The HSA also contains provisions that establish the HSC on a legislative basis.
See Homeland Security Act of 2002, Pub. L. No. 107-296, § 901, 116 Stat. 2135, 2258 (to
be codified at 6 U.S.C. § 491).

8 See Homeland Security: Should Consular Affairs be Transferred Hearing, supra
note 52 (statement of Paul C. Light).

8 See 148 ConG. REC. H5651 (daily ed. July 25, 2002) (statement of Rep. Vic Snyder
(D-Ark.)) (expressing concern that “this huge consolidation” diminish the “focus on the
gaps in intelligence and the gaps in specific funding and the gaps in specific coordination
personnel needs” that were exposed by the events of September 11).

85 See 148 CoNG. REc. S11,008 (daily ed. Nov. 14, 2002) (statement of Sen. Richard
Durbin (D-I11.)) (noting that congressional debate over DHS failed to address some im-
portant substantive questions of homeland security policy); 148 ConG. REc. $8739 (daily
ed. Sept. 18, 2002) (statement of Sen. Lieberman) (arguing that civil service protections
would make DHS workers more, not less, accountable).

% See, e.g., H.R. REP. No. 107-609, at 218 (2002) (Minority Views) (“Some Republi-
can leaders have long wanted to gut America’s civil service system, but it is shameful that
they would try to use homeland security as an excuse to do it.”); 148 CoNG. REc. S8067
(daily ed. Sept. 3, 2002) (statement of Sen. Byrd) (“I am concerned that these changes
mask the [A]dministration’s larger hidden agenda, an agenda that would have the Federal
Government function more like a big corporation.”).

87 See Paul C. Light & James M. Lindsay, Homeland Security: Calibrating Calamity,
WasH. TIMES, July 25, 2002, at A19 (“Military force and diplomacy both contribute to
national security, yet no one argues for placing them in the same agency™).
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tacks.® Central to this robust vision for DHS is the transfer of FEMA to
the new Department.®® Supporters of including FEMA in DHS argue that
the agency has a successful track record of working with state and local
governments.”® Moreover, the existing decentralized organizational frame-
work of FEMA?®! obviates the need to design a completely new homeland
security apparatus.” Furthermore, supporters argue, making FEMA part
of a streamlined federal structure responsible for all of the government’s
emergency response efforts can only make the agency more effective in
responding to natural disasters.”

Nonetheless, government affairs experts contend that merger and ac-
quisition reorganizations should only combine agencies whose missions
overlap by at least fifty percent.® Under the HSA, this is not always the
case. For example, the overwhelming majority of DHS’s personnel and
funding would go toward border and transportation infrastructure protec-
tion.” The Office of the Under Secretary for Border and Transportation
Security would account for ninety percent of all employees housed in
DHS and nearly sixty-five percent of DHS’s budget.® In contrast to the
Border and Transportation Security Directorate’s emphasis on preven-
tion, FEMA'’s organizational focus is on responding to disasters.”” In fact,
in the 1990s, FEMA abolished its homeland security function to concen-
trate on natural disasters.”® Thus, including FEMA and other entities such
as the Science and Technology and Emergency Response Offices in DHS
violates the fifty percent guideline for effective merger.”®

Critics argue that limiting the focus of DHS to prevention would im-
prove homeland security without compromising essential emergency tasks.'®
Preventing a terrorist attack is an activity largely unique among govern-

8 See Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 (to be
codified as amended in scattered titles of U.S.C.).

8 See id. §§ 503, 507.

% See HART-RUDMAN COMM’N, supra note 14, at 15.

' FEMA has ten regional offices. Id. Each region serves several states, and regional
staff work directly with their state counterparts to coordinate disaster preparation, mitiga-
tion, and relief programs. See FEMA, U.S. DEP’T OF HOMELAND SEC., REGIONAL OFFICES,
at http://www.fema.gov/regions/index.shtm (last visited Apr. 13, 2002).

9 See HART-RUDMAN COMM’N, supra note 14, at 15.

9 See id. at 21.

% Homeland Security: Should Consular Affairs Be Transferred Hearing, supra note 52
(statement of Paul C. Light) (stating position as a “general rule of thumb”).

% Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daalder).

% Id.

97 Id. Even supporters of including FEMA in DHS admit that “FEMA has very little
experience with [preventing terrorist attacks]: its role has always been to respond after an
event occurs.” 148 CoNG. REc. S11,405-57 (Nov. 19, 2002) (statement of Sen. Judd Gregg
(R-N.H.)).

% See id.

9 Homeland Security Act of 2002, Pub. L. No. 107-296, § 503, 116 Stat. 2135, 2213
(to be codified at 6 U.S.C. § 315).

0 See Homeland Security: Should Consular Affairs Be Transferred Hearing, supra
note 52 (statement of Paul C. Light).
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ment functions, but responding to a disaster, whether natural or man-made,
is already a regular function of FEMA."' Natural disasters are frequent
occurrences that some critics of DHS argue could easily overburden the
Secretary of Homeland Security and strain resources.'®> OHS may be in a
better position to take on the task of incorporating FEMA and other dis-
aster response agencies left out of DHS into the overall homeland secu-
rity strategy because OHS could act as a liaison between these independ-
ent agencies and DHS.'®

Regardless of FEMA’s location inside or outside DHS, the depart-
ment’s preventative agencies need a decentralized structure to ensure their
effective partnership with state and local first-responders. To its credit,
the HSA establishes an Office for State and Local Government Coordi-
nation to bolster DHS’s preventative capabilities.'® Nonetheless, the HSA
does not place DHS liaisons in each state. Consequently, there is a fear
that DHS will not coordinate and communicate effectively with state and
local first-responders.'® On the other hand, FEMA has worked well with
state and local governments.'® If DHS builds upon FEMA’s decentralized
framework, placing DHS liaisons in each state may not even be neces-
sary.

1% See FEMA, U.S. DEP’T OF HOMELAND SEC., ABoUT FEMA: FEMA HisToRry, at
http://www.fema.gov/about/history.shtm (last visited Apr. 13, 2002).

12 See Homeland Security: Should Consular Affairs Be Transferred Hearing, supra
note 52 (statement of Paul C. Light); 148 CoNg. REc. S11,186 (daily ed. Nov. 15, 2002)
(statement of Sen. Barbara Boxer (D-Cal.)) (wondering how DHS will respond to an earth-
quake in California).

' Cf. H.R. 4660, 107th Cong. (2002). Under House Bill 4660, introduced by Repre-
sentative William M. “Mac” Thornberry (R-Tex.) and co-sponsored by Representative
Ellen Tauscher (D-Cal.), DHS would have included fewer components than under Presi-
dent Bush’s proposal but would have established liaisons to other agencies. See id. Repre-
sentative Tauscher noted that

in the President’s proposal, the entire Lawrence Livermore National Laboratory
would become part of the new agency, even though only a small fraction of the
work they [sic] do is relevant to homeland security. In our bill, as it currently
stands, there would be a liaison in the new agency who would know all about the
labs’ work, like the anthrax killing foam they invented a decade ago, and all that
they are capable of.

Combating Terrorism: Improving the Federal Response: Hearings Before the Subcomm. on
Nat'l Sec., Veterans Affairs and Int’l Relations of the House Comm. on Gov’t Reform, 107th
Cong. (2002) (statement of Rep. Tauscher). One expert goes even further, arguing that the
OHS Director should serve as an “architect” of homeland security strategy, first identifying
needed capabilities and then assigning resources to the various agencies to build those
capabilities. A Review of the Relationship Between a Department of Homeland Security
and the Intelligence Community: Hearing Before the Senate Comm. on Governmental Af-
Jfairs, 107th Cong. 10 (2002) [hereinafter Intelligence Community Hearing] (statement of
Ashton B. Carter, Co-Director, Preventive Defense Project).

1% Homeland Security Act of 2002, Pub. L. No. 107-296, § 801, 116 Stat. 2135, 2220
(to be codified at 6 U.S.C. § 361).

195 Ridge Nomination Hearing, supra note 57 (statement of Sen. Susan Collins (R-Me.)).

19 See supra note 90 and accompanying text.
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A second criticism levied against the reorganization is that the in-
formation analysis unit'” will not be equipped to do its assigned task.
Currently, both the Federal Bureau of Investigation (“FBI”) and the Cen-
tral Intelligence Agency (“CIA”) collect intelligence and other informa-
tion on international terrorist activities. The CIA has primary responsi-
bility for collecting, analyzing, and disseminating intelligence on foreign
terrorist groups and individuals.'® Pursuant to the Foreign Intelligence
Surveillance Act (“FISA”),'” the FBI is charged with collecting intelli-
gence and other information on international terrorist activities inside the
United States.''® The HSA does not consolidate intelligence collection
and analysis in DHS. Moreover, while it directs other federal government
agencies to provide DHS with all information relating to homeland secu-
rity, it does not give DHS the authority to compel access to or submission
of specific pieces of data from other agencies.""! Some policymakers dis-
agree with this approach, arguing instead for having a single agency, such
as DHS or CIA, analyze all intelligence collected both within and outside
the United States.'” This argument is based on the concern that the CIA
and FBI will treat DHS as a “rival bureaucracy” and not provide it with
the data it needs to perform well."* Some have argued that consolidation
of information in a single entity would address this concern with agency
rivalries, and President Bush proposed the creation of a Terrorist Threat
Integration Center (“TTIC”) under the aegis of the CIA."* Placing the

107 See text accompanying supra note 52.

198 See DIRECTOR OF CENTRAL INTELLIGENCE, CENTRAL INTELLIGENCE AGENCY, FRE-
QUENTLY ASKED QUESTIONS, at http://www.cia.gov/cia/public_affairs/faq.html#1 (last visited
Mar. 31, 2003); National Security Act of 1947, 50 U.S.C. § 403-3(d) (2000).

19 Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511, 92 Stat. 1783
(codified as amended in scattered sections of 50 U.S.C.).

10 See ADVISORY PANEL TO AsSESS DOMESTIC REPONSE CAPABILITIES FOR TERRORISM
INVOLVING WEAPONS OF MASS DESTRUCTION, FOURTH ANN. REP. TO THE PRESIDENT AND
THE CONGRESS iii—iv (2002) [hereinafter GILMORE COMM’N 4TH ANN. REP.], available at
http://www.rand.org/nsrd/terrpanel/terrordtxt.pdf.

1t See Homeland Security Act of 2002 § 202.

2 See Ridge Nomination Hearing, supra note 57 (statement of Sen. Carl Levin (D-
Mich.)) (arguing that the government cannot effectively analyze intelligence in two sepa-
rate locations).

'3 Protecting the Homeland Hearings, supra note 28 (statement of Ivan Eland, Dir.,
Defense Policy Studies, Cato Inst.). A similar concern exists that structural and organiza-
tional differences between intelligence and local law enforcement agencies can lead to
miscommunication and even “anti-sharing” cultures within the agencies. Intelligence Commu-
nity Hearing, supra note 103, at 24 (statement of Chief William B. Berger, Pres., Int’l
Ass’n of Chiefs of Police).

14 In his 2003 State of the Union Address, President Bush proposed that the CIA, FBI,
and Departments of Homeland Security and Defense develop a Terrorist Threat Integration
Center (“TTIC”) in the CIA, which would merge and analyze all threat information, foreign
and domestic. President George W. Bush, Address Before a Joint Session of the Congress on
the State of the Union, 39 WEekLY CoMp. PRes. Doc. 109, 113 (Jan. 28, 2003), available at
http://frwebgate.access.gpo.gov/cgi-bin/getdo3c.cgi?dbname =2003_presidential_documents
&docid=pd03fe03_txt-6.pdf. The CIA director would be in charge of the new office. David
Ensor & John King, Bush Proposes New Intelligence Agency, CNN.coM, at http://www.
cnn.com/2003/ALLPOLITICS/01/28/new.agency/index.html (last visited Jan. 29, 2003).
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TTIC in DHS, on the other hand, would “shake up the turf-conscious in-
telligence community.”!"

Opponents of consolidating intelligence collection and analysis in DHS
criticize the idea from two angles. Some argue that creating another agency
with intelligence capability will only lead to redundancy and duplicative
effort.''® The HSA already ensures that the Secretary of DHS has access
to all the information he or she may need. Not only does the Secretary
receive “all reports, assessments, and analytic information” on terrorist
threats, but the heads of the CIA and Department of Defense are required
to include the DHS Secretary in any collaborative counter-terrorism ef-
forts.!"”” The DHS Secretary will also receive “raw” intelligence data con-
cerning terrorism threats when the President deems it necessary.'® Con-
sequently, rather than merge intelligence capabilities in a new agency,
opponents argue that DHS should have the authority to access the exist-
ing resources of other departments and agencies.'"’

On the other hand, some opponents argue that the current structure
under HSA, where more than one agency analyzes the same data, is the
most productive approach.'® “[Clompetitive analysis” done by multiple
sets of experienced individuals might lead to different conclusions and
thus take intelligence efforts in new directions.'?' Third, critics contend
that the appointment authority the HSA provides to the President im-
pinges upon congressional prerogatives.'?? Although this criticism was
largely neutralized by amendments made to the final version of the HSA
that curtailed the authority granted in the initial version of the bill, the
President still enjoys full appointment power over five of the twenty-seven

While this move will consolidate information gathering and analysis, some maintain that
its location in the CIA does not adequately address the intelligence community’s historic
opposition to sharing information. See Press Release, Office of Sen. Lieberman, Lieberman
Notes Homeland Security Shortcomings as Agencies Merge Into New Department: Intelli-
gence Unit Undercut (Feb. 28, 2003), available at htip://lieberman.senate.gov/~lieberman/
press/03/02/2003228A58.html.

15 1d. See also GILMORE COMM’N 4TH ANN. REP., supra note 110, at iv (recommend-
ing that the FBI’s FISA responsibilities be transferred to DHS).

116 See Intelligence Community Hearing, supra note 103, at 14 (statement of Lt. Gen.
Patrick M. Hughes (Ret.), U.S. Army).

17 H.R. Rep. No. 107-609, at 89-90 (2002).

18 1d. at 90. The DHS Secretary will not automatically receive all “raw” data because
the sheer amount of data involved would overwhelm DHS. See Department of Homeland
Security: Hearings Before the House Select Comm. on Homeland Sec., 107th Cong. (2002)
[hereinafter Department of Homeland Security Hearing] (statement of Governor Ridge).
Hence, the primary intelligence agencies, including the CIA, will continue to act as a “filter”
for the pieces of information data sent to DHS. /d.

19 Intelligence Community Hearing, supra note 103, at 14 (statement of Lt. Gen. Pat-
rick M. Hughes (Ret.), U.S. Army).

120 See Department of Homeland Security Hearing, supra note 118 (statement of Gov-
ernor Ridge).

121 [d.

122 See Homeland Security: Should Consular Affairs be Transferred Hearing, supra
note 52 (statement of Paul C. Light).
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upper level DHS officials named in the HSA.'? Furthermore, unlike the
three most recent bills that created new departments,'* the Homeland
Security Act allows the Secretary of Homeland Security to set the pa-
rameters of the assistant secretaries’ positions, including duties and hir-
ing credentials.'” Critics allege that granting the Secretary of DHS, an
administrative appointee, such wide discretion to shape the new depart-
ment upsets the balance of power between the legislative and executive
branches of government.'?

Finally, a fourth reason many believe the DHS reorganization plan
goes too far is that it allows the President or the Secretary, for a period of
five years, to abrogate civil service protections of DHS employees.'”” The
stated goal of allowing the Administration to rescind provisions that gov-
ern hiring, pay, and workplace decisions is increased employee perform-
ance and effectiveness; for example, flexibility in adjusting pay scales
would enable the Secretary to attract and retain key personnel.'® On the
other hand, establishing congruent pay scales across executive branch
agencies could create resentment among employees accustomed to an
established pay and promotion system.'” For example, pay parity does
not exist between equally experienced agents and inspectors -from the
Customs Service and INS.'*® The Transportation Security Administra-
tion’s salary structure provides higher pay to experienced employees than
either the Customs Service or the Border Patrol.!®' Bringing all of these

123 See Homeland Security Act of 2002, Pub. L. No. 107-296, § 103, 116 Stat. 2135,
2144 (1o be codified at 6 U.S.C. § 113).

124 See Homeland Security: Should Consular Affairs be Transferred Hearing, supra
note 52 (statement of Paul C. Light). The Departments of Energy (1977), Education
(1979), and Health and Human Services (1980) are the three most recently created depart-
ments. See Department of Energy Organization Act, 42 U.S.C. § 7253(a) (2000) (granting
the Secretary limited authority to reorganize organizational units within the Department);
Department of Education Organization Act of 1979, 20 U.S.C. 3441 (2000) (transferring
from the Department of Health, Education and Welfare to the Department of Education “all
offices of the Assistant Secretary for Education” and other assistant secretaries dealing
with education and redesignating the Department of Health, Education and Welfare as the
Department of Health & Human Services).

125 See Homeland Security Act of 2002 § 102(b)(1); Homeland Security: Should Con-
sular Affairs be Transferred Hearing, supra note 52 (statement of Paul C. Light).

1% See, e.g., Homeland Security: Should Consular Affairs be Transferred Hearing, su-
pra note 52 (statement of Paul C. Light).

127 See Homeland Security Act of 2002 § 841(a)(2).

128 See Department of Homeland Security Hearing, supra note 118 (statement of Kay
Cole James, Dir., Off. of Personnel and Management).

12 See GEN. ACCOUNTING OFF., REP. No. GAO-02-886T, HOMELAND SECURITY, Pro-
POSAL FOR CABINET AGENCY HAS MERIT, BUT IMPLEMENTATION WILL BE PIVOTAL TO
Success 30 (2002) (discussing the difficulty DHS will face in balancing the creation of a
common organizational culture against granting the flexibility and autonomy necessary for
the Department’s component parts to remain effective); Stephen Barr, Details Scarce on
How Homeland Security Reorganization Will Affect Jobs, Pay Scales, WASH. POST, June
10, 2002, at B2.

130 Barr, supra note 129, at B2.

131 ld
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different labor structures into a single bureaucratic unit will create natu-
ral rivalries between agencies; regardless of whether DHS pay scales are
made uniform or kept distinct, some employees will likely see themselves
being treated less favorably than employees at other agencies. Moreover,
many see the Secretary’s option to waive civil service protections and
collective bargaining rights as code for “no civil service protection for
homeland employees.”'*2 Proponents argue that presidents have long had
the authority to suspend collective bargaining and other civil service
protections if a central mission of the government is threatened,'® and, in
their view, counterterrorism is just such a mission.'* Nonetheless, criti-
cism of the nation’s homeland security preparedness has largely been
directed at the lack of coordination and accountability of federal agen-
cies, not at the level of pay or performance of workers in the agencies
merged into the new DHS.'* Thus it makes little sense to strip workers of
collective bargaining rights when the problems presaging September 11
were organizational, not fiscal. While the final version of the HSA is far
more protective of civil service rights than earlier versions, fair and inde-
pendent procedures must be established for employees with grievances,
and that change to the HRMS must be carefully crafted through consul-
tation with DHS employees and their representatives.'’® Absent changes
to these provisions, the HSA could both decrease morale and deviate from
the policy in place for the vast majority of federal, state, and local workers,
including those whose heroism was extolled following September 11.'¥

132Zall, supra note 61. These concerns are based in part upon President Bush’s deci-
sion in January 2002 to bar unions from five sections of the Department of Justice—in-
cluding the United States Attorney’s offices and the Criminal Division—citing national
security concerns. See Exec. Order No. 13,252, 67 Fed. Reg. 1601 (Jan. 7, 2002). Because
federal employees may not strike or participate in lockouts, civil service protections repre-
sent an important mechanism for balancing power between labor and management. See
Stephen Barr, White House Is Moving in Ways That Make Unions Uneasy, WASH. POST,
Jan. 10, 2002, at B2.

3 8See 5 U.S.C. § 7103(b) (2000) (granting the President authority to suspend civil
service protections for any agency that “has as a primary function intelligence, counterin-
telligence, investigative, or national security work™ or to which civil service protections
“cannot be applied ... in a manner consistent with national security requirements and
considerations”). Both Democratic and Republican presidents have exempted the Secret
Service, the Defense Mapping Agency, the Naval Special Warfare Development Group,
and parts of the Drug Enforcement Agency from federal labor law. See Barr, supra note
132, at B2 (quoting White House Spokeswoman Anne Womack).

134 See David Jackson, House OKs Homeland Department: Job Protection Debate Ex-
pected to Continue in Talks with Senate, DALLAS MORNING NEwsS, July 27, 2002, at 1A.
House Republicans contended that the President needs maximum flexibility to act in an
emergency situation. See id. (quoting Representatives Tom DeLay (R-Tex.) and Mac Thorn-
berry).

135 See 148 CoNG. REc. H8590 (daily ed. Nov. 13, 2002) (statement of Rep. Albert
Wynn (D-Md.)) (arguing that the employees of the new Department will be no greater security
risks than they were at their former jobs while performing essentially the same tasks).

136 148 Cong. REC. §11,417 (daily ed. Nov. 19, 2002) (statement of Sen. Lieberman).

137 See 148 CoNG. REC. H8590 (daily ed. Nov. 13, 2002) (statement of Rep. Wynn); 148
CoNG. REc. S11,002 (daily ed. Nov. 14, 2002) (statement of Sen. Lieberman) (“We often
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Arguments in favor of civil service protections for DHS employees
become even stronger when situated within the context of the impending
federal workforce shortage. Within the next five years, before the HSA
sunset provision expires, up to fifty percent of the federal workforce will
be eligible for retirement.'*® In particular, the five major federal agencies
that would be combined into DHS are projected to lose nearly one-third
of their employees during this time span.'* Reorganization will only ac-
celerate retirements, especially among valuable longtime employees.'¥

Against this impending wave of retirements, proponents of increased
civil service flexibility argue that DHS needs the ability to adjust pay scales
and job assignments to “right-size” individual offices within and outside
of the Department.'*! Because of the inherent uncertainty of future coun-
terterrorism needs, proponents assert that DHS must have the ability to
hire and reassign workers quickly as new threats emerge and technolo-
gies change.'? Moreover, proponents contend that providing employees
with financial incentives to perform well will increase worker productiv-
ity and give high-achieving employees the recognition they deserve' and
desire.'* Better organization of people and resources will reduce the

in our debate referred to the events of September 11 and the fact that those firefighters and
police officers who we honored for their heroism, who we mourned for the ultimate sa-
crifice that they gave, were all members of unions, were all governed by civil service rules.”).

13 See GEN. ACCOUNTING OFF., REP. No. GAO-01-509, FEDERAL EMPLOYEE RETIRE-
MENTS: EXPECTED INCREASE OVER THE NEXT FIVE YEARS ILLUSTRATES NEED FOR WORK-
FORCE PLANNING 4 (2001) [hereinafter GAO RETIREMENTS]. Of those eligible to retire, the
GAO projects that fifteen percent will retire within the next five years. Id. at 6. A 2003
government-wide survey confirms GAO’s findings. According to the Federal Human
Capital Survey, more than one third of surveyed federal employees said they were consid-
ering leaving their jobs. See Christopher Lee, Survey Finds Federal Workers Are Restless,
WASsH. PosT, Mar. 26, 2003, at A15 (citing the Federal Human Capital Survey). A little less
than one half of those considering leaving reported that they are planning to retire within
the next three years. /d. A shift in workforce demographics as many members of the “baby
boom” generation reach retirement age is causing the projected increase in retirements. See
id. at 8; Press Release, Office of Rep. James P. Moran, Moran Bill Would Provide FERS
Redeposit Option (May 22, 2001) (discussing a bill introduced by Rep. James Moran (D-
Va.) that would create an incentive for former federal employees hired since 1984 to return
to government work by allowing them to keep their accrued retirement annuity upon re-
entry), available at http://www.house.gov/moran/20010522.htm.

139 Stephen Barr, A Major Danger for Department of Homeland Security: Retirement,
WAasH. Post, June 17, 2002, at B2. In the next five years, 33% of APHIS employees, 42%
of Coast Guard employees, 36% of Customs Service employees, 48% of FEMA employ-
ees, and 24% of INS employees will be eligible for retirement. /d.

140 See id.

141 See Plan to Create a Department of Homeland Defense: Hearing Before the Senate
Comm. on Gov't Affairs, 107th Cong. 40 (2002) (statement of Governor Ridge).

142 See Department of Homeland Security Hearing, supra note 118 (statement of Dir.
James).

143 See id. (statement of Dir. James).

144 See Lee, supra note 138, at A15. According to the 2003 Federal Human Capital
Survey, fewer than half of all federal employees said they were satisfied with the recogni-
tion they received for doing a good job, with only thirty percent saying awards programs
provide real incentives for workers to do their best. Id.
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inefficiencies and overlap that undermined America’s terrorism prepar-
edness prior to the September 11 attacks.

Advocates of the traditional civil service system respond that merely
shifting money and people around will neither attract new recruits to the
federal government nor increase worker productivity. Although a mass
departure of employees in the private sector would create a worker-friendly
market, budget constraints prevent the federal government from proac-
tively addressing its human capital needs through an overall increase in
pay.' Additionally, confidence in government and perceptions of gov-
ernment jobs have plummeted since the Kennedy Administration'*¢ due to
congressional investigations of abuse and mismanagement.'” Consequently,
the burden is on the Bush Administration to take all available measures
to attract and retain federal employees. Adjusting the current pay struc-
ture may indeed provide needed incentives to attract new workers and
increase performance. Nevertheless, any deviation must be accompanied
by an explanation for the change and by a transparent pay and promotion
system. Moreovoer, to prevent a mass exodus among those workers who
would be transferred to the new DHS, the Bush Administration must make
every effort to maintain continuity for transferred workers, including making
a commitment to the principles underlying the civil service system.

Finally, many policymakers support President Bush’s intention to
maintain OHS as part of the Executive Office of the President but urge
Bush to seek formal authority for OHS. Having the DHS Secretary take
on the task of coordinating the outside agencies and programs involved in
homeland security would be inherently problematic, some argue. The
DHS Secretary’s counterparts at other federal departments likely would
not look favorably on seeing activities within their departments coordi-
nated by a fellow Cabinet secretary.'® The OHS Director is in a unique
position to manage the task, but only if President Bush fully employs the

143 The Federal Employees Pay Comparability Act of 1990 was intended to provide for
pay parity between federal employees and similarly skilled and experienced non-federal
workers on a locality basis. See Federal Employees Pay Comparability Act of 1990, 5
U.S.C. § 5301 note (2000). This law has never been fully implemented, though, because of
concerns about its cost and the reliability of its methodology for comparing federal and
non-federal jobs in the individual labor markets. Stephen Barr, Well into 2003, Government
Employees to Receive Their Raises, WasH. Post, Mar. 24, 2003, at B2. Consequently, many
college graduates forego government service in favor of higher-paying private sector jobs.
See Stephen Barr, Retirement Wave Creates Vacuum, WASH. PosT, May 7, 2000 [hereinaf-
ter Barr, Retirement Wave], at Al.

146 Government service likely enjoyed its highest popularity during President Ken-
nedy’s tenure, when many of the baby boom generation were drawn to the federal govern-
ment by Kennedy’s famous invocation to “[a]sk not what your country can do for you, ask
what you can do for your country.” Barr, Retirement Wave, supra note 145, at Al.

147 Barr, Retirement Wave, supra note 145, at Al. Various events, including the Vietnam
War, Watergate, the Iran-Contra scandal, and President Clinton’s impeachment drama have
also helped create a sense that government is “no longer accountable to the taxpayers.” Id.

18 Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daalder).
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capabilities of OHS and, more generally, HSC."* Since much of Secretary
Ridge’s authority as OHS Director came from his personal relationships
with President Bush'*® and other members of the Bush Administration,*!
future OHS Directors will need Congress to give OHS formal authority if
they hope to exercise similar power.'>

Reorganization within the federal government is an ongoing process,
and as Congress reconsiders its work it will need to make changes long
after passage of the first reorganization bill.!** In the rush to show the public
that the federal government is actively working to ensure that another
tragedy like September 11 does not take place,' elected officials should
ensure they have not created the massive DHS for its own sake. Instead,
the Department’s components should have been limited to those agencies
that will be directly involved in achieving the Department’s essential mis-
sion of preventing terrorist attacks. Moreover, if they are to do their jobs
well, the Department’s employees need to have the basic guarantees of
fair treatment embodied in traditional civil service protections and en-
joyed by their fellow federal employees. Finally, the Senate should have

199 See id. In the months leading up to the passage of the HSA, President Bush never
fully backed the HSC inter-agency process. See id. For example, in assembling a team to
design a proposal for DHS, the President did not consult HSC officials, even though they
were the most qualified experts in that area of government policy. See id.

1% Secretary Ridge’s close relationship to President Bush goes back to 1994, when they
were elected governors of Pennsylvania and Texas, respectively. See Dan Balz, Bush Qui-
etly Considers Running Mate; Candidate, Adviser Meet but Tell Little, WasH. PosT, July 4,
2000, at A6.

151 See Cmar, supra note 35, at 464.

152 See Protecting the Homeland Hearings, supra note 28 (statement of Ivo H. Daal-
der); Cmar, supra note 35, at 468, 473-74; Gary Hart, A Security Agency With More Mus-
cle, N.Y. TimMEs, Feb. 10, 2002 (“So long as Tom Ridge, the Director of Homeland Security,
is dependent solely on his personal relationship with the President, he will never have the
authority required to guarantee bureaucratic response.”). Numerous entities within the
Executive Office of the President, such as the Directors of the Office of National Drug
Control Policy (the so-called “drug czar”) and the Office of Management and Budget, exist
pursuant to statutory authority. See 21 U.S.C. §§ 1701-1713 (2000) (creating the Office of
National Drug Control Policy); 31 U.S.C. §§ 501-522 (2000) (creating the Office of Man-
agement and Budget). Moreover, if OHS will continue to play a major role in drawing up
an integrated homeland security budget—as it did for the President’s 2003 budgetary re-
quest—allowing it to exist solely as a creature of the executive branch could present difficul-
ties for congressional oversight of the budgetary process. See Protecting the Homeland
Hearings, supra note 28 (statement of [vo H. Daalder).

13 Homeland Security: Should Consular Affairs Be Transferred Hearing, supra note
52 (statement of Paul C. Light).

13 See, e.g., 148 CONG. REc. S8718-46 (daily ed. Sept. 18, 2002) (statement of Sen.
Byrd). Senator Byrd noted:

I understand the eagerness to pass a strong bill in order to make a strong state-
ment. We all want to assure the public that we are acting decisively to secure the
public’s safety. No one wants to be portrayed as standing in the way of greater se-
curity on American soil.

Id.
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full powers of confirmation over upper-level officials in the Department
to make it accountable and transparent.

The debate over homeland security presents an opportunity to re-
evaluate the functions and responsibilities of the federal government, but
it also opens the door for individuals to use the rhetoric of national secu-
rity as a means of advancing other political and philosophical goals in the
guise of security measures. The debate over civil service protections demon-
strates this point, as those opposed to union protections for federal em-
ployees before September 11 were the strongest advocates for granting
the President more flexibility in shaping DHS’s personnel structure.
Similarly, those in favor of maintaining the current assortment of civil
service rights in DHS have rejected attempts in the past to modify the
system, however minor. Achieving homeland security involves not only
the organizational difficulty posed by the confluence of several federal, state,
and local agencies and interests, but also maintaining a tenable balance
between freedom and security. Organizational reform of the country’s home-
land security structure is the first step toward better protecting America,
but it must not be the last.

—Jonathan Thessin






AMERICAN SERVICEMEMBERS’ PROTECTION ACT OF
2002

On July 1, 2002, the Rome Statute of the International Criminal Court
(“ICC”) entered into force, establishing the first permanent international
criminal tribunal.! Although seventy-six countries had ratified the Rome
Statute by that date, the United States was not among them.? Instead,
Congress responded to the creation of the ICC by passing a bill sponsored
by House Majority Whip Tom DeLay (R-Tex.) that Republican legislators
had been trying to get through the House and Senate for several years.® On
August 2, 2002, the American Servicemembers’ Protection Act of 2002
(“ASPA”) became law.* The Act was designed to prevent United States
participation in the ICC and to discourage other members of the interna-
tional community from participating in the Court or assisting it in any way.’

Even before the bill’s passage, commentators, diplomats, and legis-
lators had debated whether ASPA was a beneficial new tool of American
diplomacy or a coercive element of American policy that could ultimately
harm United States interests. Arguments on behalf of the Act focus on
concerns about the ICC, which its detractors view as an illegitimate in-
ternational body that could target American citizens for prosecution based
on political motives and deprive them of their constitutional rights.® Critics
of ASPA counter that these fears are unfounded and that the ICC’s founding
statute protects against any such outcome.” They also argue from a nor-
mative standpoint that, as the first permanent international tribunal with
jurisdiction over the gravest international crimes, the ICC is a positive
development in international law that the United States ought to support.?
Once ASPA became law, these debates continued even as the Bush Ad-
ministration used ASPA as a tool to compel other nations to join America
in its opposition to the international tribunal.®

' Rome Statute of the International Criminal Court, UN. Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court, U.N. Doc.
A/CONF. 183/9th (2002) [hereinafter Rome Statute]. See also U.N., 18 STATUS OF MULTI-
LATERAL TREATIES DEPOSITED WITH SECRETARY-GENERAL 10, ar http://untreaty.un.org/
ENGLISH/bible/englishinternetbible/partl/chapterX VIIl/treaty 10.asp (last visited Apr. 5,
2003).

2 See Julia Preston, U.S. Rift With Allies on World Court Widens, N.Y. TIMES, Sept. 10,
2002, at A6.

3 See infra text accompanying notes 49-62.

42002 Supplemental Appropriations Act for Further Recovery from and Response to
Terrorist Attacks on the United States, Pub. L. No. 107-206, §§ 2001-2015, 116 Stat. 820,
899-909 (1o be codified at 22 U.S.C. §§ 7421-7432). ASPA was passed as Title II of this
legislation. See id. §§ 2001-2015.

5 See generally id.

6 See infra text accompanying notes 85-126.

7 See infra text accompanying notes 85-126.

8 See infra text accompanying notes 127-135.

9 See infra text accompanying notes 136—138.
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The vehement opposition expressed by ASPA appears to run counter
to the current goals of United States foreign policy." With America in-
creasing its involvements overseas in the wake of September 11, 2001," a
bill that redefines military aid and antagonizes potential future allies is
not in America’s national interest. While most commentators admit that
the ICC is far from perfect, ASPA seems to go to extreme and unneces-
sary lengths to assert American opposition to the court.

The Rome Statute that created the ICC was drafted at the Rome
Diplomatic Conference of 1998.'* After negotiations involving delega-
tions from 160 countries and 250 non-governmental organizations,'® the
final vote on July 17, 1998 counted 120 countries voting for the Rome
Statute, seven voting against it, and twenty-one abstentions.' The seven
countries opposed to the Statute were Libya, Israel, Qatar, Yemen, Alge-
ria, China, and the United States.'> Almost all of the United States’ tradi-
tional allies,'® including all fifteen members of the European Union (“EU”)
and three of the five permanent members of the United Nations (“U.N.”)
Security Council, voted for the Statute."”

The Rome Statute established the ICC, which is composed of the
following units:'® the Presidency;' three Divisions (Appeals, Trial, and

10 See infra text accompanying notes 145-148.

"' These involvements include military engagements in Afghanistan and Iraqg, as well
as coordinated efforts with other countries as part of the Bush Administration’s “War on
Terror.” See, e.g., Address Before a Joint Session of the Congress on the United States
Response to the Terrorist Attacks of September 11, 38 WEEKLY CoMP. PRrES. Doc. 1347 (Sept.
20, 2001) (“Our war on terror begins with Al Qaeda, but it does not end there.”).

12 The creation of the ICC marks the culmination of a move toward international criminal
justice that began after World War II. Four international criminal courts preceded the ICC:
the tribunals established after World War 11 in Tokyo and Nuremberg, and the International
Criminal Tribunals established in Yugoslavia and Rwanda in the 1990s. See generally John
E. Noyes, Panel Discussion: Association of American Law Schools Panel on the Interna-
tional Criminal Court, 36 AM. CriM. L. REv. 223, 224-25 (1999) (placing the ICC in a
historical context). The jurisprudence of these courts helped to establish the idea of indi-
vidual responsibility for crimes such as genocide, and the ICC follows in this tradition by
focusing entirely on individual criminal responsibility. See Rome Statute, supra note 1, art.
24. The ICC differs from these predecessors in two key respects. First, whereas previous
tribunals had geographically limited jurisdictions, the ICC is global in its scope. See Noyes,
supra, at 225. Second, the ICC is a permanent court as opposed to an ad hoc tribunal of
limited tenure. See Rome Statute, supra note 1, art. 1.

13 Leila Sadat Wexler, Panel Discussion: Association of American Law Schools Panel
on the International Criminal Court, 36 AM. CRIM. L. REv. 223, 242 (2002).

14 See 2002 Supplemental Appropriations Act for Further Recovery from and Response
to Terrorist Attacks on the United States, Pub. L. No. 107-206, § 2002, 116 Stat. 820, 900
(to be codified at 22 U.S.C. § 7421) (listing voting history).

15 See Wexler, supra note 13, at 243. This grouping is striking given that the six coun-
tries joining the United States have been widely criticized for their human rights records.

16 “Traditional allies” here refers to fellow members of the North Atlantic Treaty Or-
ganization, as well as countries perceived as sharing United States support for international
jus cogens.

17 See Wexler, supra note 13, at 243.

18 See Rome Statute, supra note 1, art. 34.

9 Id. art. 38. The Presidency is made up of the President and First and Second Vice-
Presidents, and it is primarily responsible for the “proper administration of the Court, with
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Pre-Trial);? the Office of the Prosecutor;?' the Registry;”? and an Assem-
bly of States Parties made up of all member states.” The seat of the Court
is at the Hague.”

Under the Rome Statute, the ICC has jurisdiction over genocide, crimes
against humanity, war crimes, and crimes of aggression.” This jurisdic-
tion is based on the principles of nationality and territoriality® and can be
exercised when either a state party or the U.N. Security Council refers a
crime to the Prosecutor, or when the Prosecutor initiates an investigation
proprio motu (on the Prosecutor’s own initiative).”’ The Rome Statute
nevertheless severely limits the Court’s jurisdiction by holding it to the
principle of complementarity, which does not permit the ICC to hear a
case that has been, or is being, investigated or prosecuted by a state with
jurisdiction over it.?® The ICC can therefore only rule on cases that the state
in whose jurisdiction they fall has chosen not to pursue.

the exception of the Office of the Prosecutor.” Id.

2 Id. art. 39. The Pre-Trial and Trial Divisions are each composed of at least six judges,
most of whom must have criminal trial experience. Id. The Appeals Division is composed
of the President and four other judges. /d. These Divisions in turn make up the Chambers,
which are responsible for the Court’s judicial functions. Id. The Appeals Chambers is
composed of all the judges in the Appeals Division, while the Pre-Trial and Trial Cham-
bers are each composed of three of their respective judges (although the Pre-Trial Chamber
can be composed of only one Pre-Trial Division judge in certain circumstances). /d.

21 Id. art. 42. The Office of the Prosecutor is made up of the Prosecutor; Deputy Prose-
cutors, who must be of different nationalities than the Prosecutor; and advisers appointed
by the Prosecutor with legal experience on specific issues. Id. The Prosecutor, who is en-
tirely independent of the other organs of the Court, is responsible for initiating and pursu-
ing investigations and charging suspects. Id. arts. 42, 53, 61.

2 Id. art. 43. The Registry, made up of the Registrar and Deputy Registrar, is “respon-
sible for the non-judicial aspects of the administration and servicing of the Court” and the
maintenance of a Victims and Witnesses Unit. Id.

B See id. art. 112; infra text accompanying notes 32-35.

2 Rome Statute, supra note 1, art. 3.

B]d. art. 5.

% See id. art. 12. The Court has jurisdiction when a state party (or a non-party state
that has accepted the Court’s jurisdiction) is either “the State on the territory of which the
conduct in question occurred” or “the State of which the person accused of the crime is a
national.” Id. art. 12(2). While this means that territorial jurisdiction can be extended over
the citizens of a non-party state, this is not universal jurisdiction, which was explicitly
rejected at the Rome Conference. See Ambassador David Scheffer, International Criminal
Court: The Challenge of Jurisdiction, Address at the Annual Meeting of the American
Society of International Law (Mar. 26, 1999) (stating that Article Twelve “is not an article
that grants the Court universal jurisdiction over the list of crimes in Article [Five]” because
“[a] proposal to that effect was defeated at Rome”), available at http://www.iccnow.org/
documents/otherissues/DavidSchefferAddressOnlCC.doc. This jurisdiction can extend to
the heads of state of non-party states. See Rome Statute, supra note 1, art. 27.

2 See Rome Statute, supra note 1, arts. 13, 15. The Prosecutor’s power to initiate in-
vestigations or prosecutions is limited, however. The Prosecutor first requires the authori-
zation of the Pre-Trial Chamber to go forward with an investigation or prosecution. See id.
art. 15. This in turn requires the Prosecutor to notify all state parties and all states that
would normally exercise jurisdiction over the crimes concerned. See id. art. 18. The Prose-
cutor’s independence is further limited by the provision that the U.N. Security Council can
defer investigation or prosecution. See id. art. 16.

8 See id. art. 17. The only exception to this principle is that the ICC can exercise ju-
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The three Divisions of the ICC are made up of a total of eighteen
judges, each of whom must be a national of a state party.?” Judgeships on
the Court are full-time positions, and judges are expected to be inde-
pendent and impartial; the Rome Statute includes provisions for the dis-
qualification of biased judges.* The Prosecutor is a separate organ of the
Court, independent of the judges and all other organs.?' Above these or-
gans lies the Assembly of States Parties, which is made up of one repre-
sentative from each state party.® This group oversees the administration
of the Court, decides the Court’s budget, determines the number of judges,
and generally shapes the ICC as a whole.?® After July 1, 2009, this As-
sembly may also consider amendments to the Rome Statute,* including
proposals for a definition of the currently undefined crime of aggression.

risdiction over a case if the state that would otherwise be able to prosecute the case “is
unwilling or unable genuinely to carry out the investigation or prosecution.” Id. art.
17(1)(a). The Rome Statute defines “unwillingness” as when a state initiates proceedings
for the purpose of shielding a person, engages in unjustified delay, or conducts proceedings
that are not independent and impartial. Id. art. 17(2). It defines “inability” as when a state
is unable to carry out its proceedings “due to a total or substantial collapse or unavailabil-
ity of its national judicial system.” Id. art. 17(3).

® See id. art. 36. These judges both decide the cases before the court and vote for the
President and First and Second Vice-Presidents. See id. art. 38.

3 See id. arts. 40-41. Impartiality is defined as judges “not engag[ing] in any activity
which is likely to interfere with their judicial functions or to affect confidence in their
independence.” Id. art. 40(2). The disqualification of a judge is determined by an absolute
majority of the Court’s other judges. See id. art. 41(2)(c).

3 See id. art. 42,

32 See id. art. 112. The Assembly also consists of a Bureau of a President, two Vice-
Presidents, and eighteen elected members. Id. Each state party has one vote. Id. State par-
ties that are significantly in arrears in their required financial contribution to the Court may
not vote, nor may observers vote. Id. The Assembly may establish necessary subsidiary
bodies such as an independent oversight mechanism, Id.

3 See id. art. 112.

3 See id. art. 121. After this date, amendments may be proposed by any state party. /d.
The Assembly then votes on amendments, which require a two-thirds majority to pass. /d.
Upon passage, amendments enter into force for all state parties one year after ratification.
Id. Amendments regarding the crimes under the Court’s jurisdiction, however, only enter
into force for those state parties that have agreed to them. Id.

3 See id. art. 5(2) (foreseeing the definition of the crime of aggression under Article
121). Before the Rome Statute entered into force, countries were already proposing various
definitions of the crime of aggression. See, e.g., Preparatory Commission for the Interna-
tional Criminal Court, U.N. Doc. PCNICC/1999/INF/2 (1999) (compiling the proposed
definitions of aggression before the Preparatory Commission for the International Criminal
Court). Once the Court came into existence, the Assembly of States Parties began accept-
ing proposals for definitions of the crime of aggression to be considered after July 1, 2009.
See Assembly of States Parties to the Rome Statute, Ist Sess., U.N. Doc. ICC-ASP/1/L.4
(2003). Cuba proposed the following definition for the crime of aggression:

an act committed by a person who, being in the position of effectively controlling
or directing the political, economic or military actions of a State, orders, permits
or participates actively in the planning, preparation, initiation or execution of an
act that directly or indirectly affects the sovereignty, the territorial integrity or the
political or economic independence of another States, in a manner inconsistent
with the Charter of the United Nations.
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Since the ICC depends on international cooperation at all points during
a case to ensure the just adjudication of a trial, the Rome Statute specifies
provisions for requests for cooperation sent out by the Court.’* Although
state parties are generally required to comply with such requests, the Rome
Statute provides for certain exceptions. If the disclosure of information
or documents would threaten national security, for example, the Statute
does not require disclosure.”” Also, if requests for cooperation would re-
quire a state party either to act inconsistently with respect to the immu-
nity of the person or property of a third state or to violate an agreement
requiring a third state’s consent for cooperation, Article 98 of the Rome
Statute frees the state party from cooperating with the court.®

Once a case has reached the trial level, the Rome Statute provides
for many procedural due process protections;*® these do not include a
right to a jury trial.** A criminal convicted by the ICC can be fined* or
sentenced to imprisonment, including life imprisonment for crimes of

Id.

% See id. art. 87. If state parties do not comply with such requests, the Court may refer
the matter to the Assembly of States Parties, or to the Security Council if the Security
Council referred the matter to the Court. See id. art. 87(7). The Court may also make re-
quests to a non-party state if this state has entered into an ad hoc agreement with the Court.
See id. art, 87(5). Such requests for cooperation can relate to the arrest and surrender of a
person or other forms of cooperation such as the provision of documents, the protection of
victims and witnesses, and the taking of evidence. See id. arts. 89-93.

37 See id. art. 72. While the threat to national security is to be determined by the state
itself, the Rome Statute calls for the ICC to request further consultations to determine the
validity of the state’s concern. See id. If this fear is found to be unwarranted, and the state
is thus “not acting in accordance with its obligations,” the Court may refer the matter to the
Assembly of States Parties or to the Security Council if the Security Council referred the
matter to the Court. Id.

% See id. art. 98 (prohibiting the Court from “proceed[ing] with a request for surrender
or assistance which would require the requested State to act inconsistently with its obliga-
tions under international law,” regarding both diplomatic immunity and agreements re-
quiring the consent of a sending state).

¥ See generally id. Rights provided by the Rome Statute include: protection against
double jeopardy, id. art. 20; protection from ex post facto crimes (here referred to as “nul-
lum crimen sine lege”), id. art. 22; protection from warrantless search and seizure, id. arts.
57(3)(e), 58; protection against self-incrimination, id. arts. 55, 67(1)(g); right to a written
statement of charges, id. art. 61(3); protection against trials in absentia, id. arts. 63,
67(1)(d); presumption of innocence, id. art. 66; speedy and public trials, id. arts. 67(1)(a),
(c); right to counsel, id. arts. 67(1)(b), (d); right to cross-examination of witnesses at trial,
id. art. 67(1)(e); right to remain silent, id. art. 67(1)(g); and exclusion of illegally obtained
evidence, id. art. 69(7). See also Monroe Leigh, Editorial Comment, The United States and
the Statute of Rome, 95 AM. J. INT’L. L. 124, 130-31 (2001) (cataloguing the above pro-
tections).

“ See infra text accompanying notes 108-109. One of the many arguments for the
United States joining the ICC is that United States negotiators contributed to the framing
of these protections during the drafting of the Statute. See Christopher L. Blakesley, Panel
Discussion: Association of American Law Schools Panel on the International Criminal
Court, 36 AM. CriM. L. REv. 223, 237-38 (1999) (arguing that the United States should
take an active role in the creation of the ICC).

‘UId. art. 77.
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“extreme gravity.”*? Appeals are permitted on any grounds affecting “the
fairness or reliability of the proceedings or decision.”

Although the Rome Statute creating the ICC was drafted at the Rome
Diplomatic Conference in 1998, it could not enter into force for any sig-
natories until it had been ratified by sixty countries,* a requirement that
was met on July 1, 2002.“ On September 3, 2002, with seventy-six members
in attendance, Zeid bin Raad, Jordan’s envoy to the U.N., was elected to the
Presidency, and the Court was expected to start operating in the spring of
2003.% The United States, though arguably the strongest potential mem-
ber of the Court, remained outside the list of state participants.?’

American opposition to the ICC goes back to the Rome Diplomatic
Conference itself, when the United States delegation refused to sign the
Rome Statute because it claimed that negotiations had not produced an
institution with sufficient protections for United States interests.*®* When
President Clinton eventually signed the Statute on December 31, 2000,*
he qualified his position by stating, “I will not, and do not recommend
that my successor submit the Treaty to the Senate for advice and consent
until our fundamental concerns are satisfied.”>® Senator Jesse Helms (R-
N.C.), Chairman of the Committee on Foreign Relations, went even fur-
ther in his opposition to the Rome Statute, arguing that the signature of
the United States was “as outrageous as it is inexplicable,” and vowing
that it “will not stand.”' Responding to this sentiment, President Bush

42 Id. art. 77. For most crimes, sentences are limited to imprisonment of thirty years or
less. See id.

4 1d. art. 81.

4 See id. art. 126.

45 See U.N., supra note 1.

4 See World Briefing United Nations: Criminal Court Moves Ahead, N.Y. TIMES, Sept.
4, 2002, at AS; Preston, supra note 2, at A6. The Court was inaugurated on March 11,
2003, when eighteen judges were sworn in. lan Black, International Criminal Court Sworn
in, GUARDIAN (LONDON), Mar. 12, 2003, at 16.

47 See U.N., supra note 1.

8 See Leigh, supra note 39, at 124-25. One of the Clinton Administration’s primary
objections to the ICC at the time was the jurisdiction over citizens of non-party states per-
mitted under Article 12 of the Rome Statute, which the United States opposes out of the
belief that it could lead to the “unwarranted exposure of U.S. personnel to the ICC’s juris-
diction.” Scheffer, supra note 26. See also Barbara Crossette, U.S. Accord Being Sought on
U.N. Dues and on Court, N.Y. TIMES, Dec. 7, 2000, at A6.

4 Michael E. Guillory, Civilianizing the Force: Is the United States Crossing the Rubi-
con?, 51 AF. L.REv. 111, 132 (2001). Clinton’s action made the United States a signatory
to the treaty, but the United States must ratify the treaty in order to become a party. See U.N.,
supra note 1.

52002 Supplemental Appropriations Act for Further Recovery from and Response to
Terrorist Attacks on the United States, Pub. L. No. 107-206, § 2002, 116 Stat. 820, 900 (to
be codified at 22 U.S.C. § 7421).

5! Diane Marie Amann & M.N.S. Sellers, American Law in a Time of Global Interde-
pendence: U.S. National Reports to the XVIth International Congress of Comparative Law:
Section IV: The United States of America and the International Criminal Court, 50 AM. J.
Cowmp. L. 381, 381 (2002).
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strengthened American resistance to the ICC by retracting the signature
of the United States on the Rome Statute on May 6, 2002.%

Even prior to this retraction, congressional opponents of the ICC had
already devised numerous legislative responses to its imminent creation.
Legislators such as Representatives Ron Paul (R-Tex.) and Henry Hyde
(R-111.) proposed resolutions that recommended withdrawing the United
States’ signature™ or offered more general recommendations for with-
holding support from the ICC.* While one bill prohibiting United States
financial assistance to the ICC passed in 2001, most of this proposed
legislation was never voted into law.

As these legislative responses to the ICC were being debated, the
American government was simultaneously turning to forceful diplomatic
tactics to exempt itself from the reach of the ICC. After the Rome Statute
came into effect in July 2002, the United States demanded that the U.N.
Security Council grant it a renewable one-year provision for blanket im-
munity from the ICC.*® When the other members of the Council balked,
the United States threatened not to renew the mandates of two U.N. peace-
keeping missions in Bosnia and Croatia.’” On July 12, 2002, the Security

52 See 148 CoNG. REc. E775 (daily ed. May 9, 2002) (statement of Rep. Paul (R-Tex.))
(applauding President Bush’s renunciation).

3 See, e.g., HR. Con. Res. 23, 107th Cong. (2001). House Concurrent Resolution
Twenty-Three, “[e]xpressing the sense of the Congress that President George W. Bush
should declare to all nations that the.United States does not intend to assent to or ratify the
International Criminal Court Treaty, also referred to as the Rome Statute of the Interna-
tional Criminal Court, and the signature of former President Clinton to that treaty should
not be construed otherwise,” was introduced in the House in February 2001, see 147 CoNgG.
REC. H254 (daily ed. Feb. 8, 2001), but received no floor debate.

5 See, e.g., H. Amdt. 408, 107th Cong. (2001); H.R. 4169, 107th Cong. (2002). House
Amendment 408, an amendment sponsored by Representative Hyde to the Department of
Defense Appropriations Act of 2002, H.R. 3338, 107th Cong. (2001), that would have
prohibited “any funding to provide support or assistance to the United Nations Interna-
tional Criminal Court or to any criminal investigation or other prosecutorial activity of the
International Criminal Court,” was offered on November 28, 2001. 147 CoNG. Rec. H8441-03
(daily ed. Nov. 28, 2001). The amendment was agreed to in the House but not included in
the final appropriations act. See Department of Defense Appropriations Act of 2002, Pub.
L. No. 107-117, 115 Stat. 2229 (2002). House Bill 4169, introduced by Representative
Paul on April 11, 2002 and forwarded to the House Committee on International Relations,

- advocated the formal rescission of the United States’ signature to the Rome Statute, a pro-
hibition on using United States government funds to assist the ICC, and the taking of “such
steps as are necessary to prevent the establishment of the International Criminal Court.”
H.R. 4169, 107th Cong. § 3 (2002).

35 Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act of 2002, Pub. L. No. 107-77, § 624, 115 Stat. 748, 803 (to be codified
at 16 U.S.C. § 1856) (“None of the funds appropriated or otherwise made available by this
Act shall be available for cooperation with, or assistance or other support to, the Interna-
tional Criminal Court or the Preparatory Commission”). This provision, which was added
by amendment, was sponsored by Senator Larry E. Craig (R-Id.). See S. Amdt. 1536,
107th Cong. (2001).

% See Serge Schmemann, U.S. Peacekeepers Given Year's Immunity From New Court,
N.Y. TiMEs, July 13, 2002, at A3.

57 See Contemporary Practice of the United States Relating to International Law, 96
A.J.IL. 706, 726 (Sean D. Murphy ed., 2002) [hereinafter Contemporary Practice].
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Council arrived at a compromise that granted a one-year exemption from
the court’s jurisdiction to U.N. peacekeeping personnel from non-party
states to the ICC.%®

"Even as legislative responses to the Rome Statute aimed directly at
the ICC were being considered, a new breed of proposed bills developed
focusing instead on the other countries considering ratification of the Rome
Statute. In 2000, 2001, and 2002, Congress considered withholding military
aid from any country that signed on to the Court, thereby attempting to
deprive the ICC of enough members to make it effective. The first of
these bills, the American Servicemembers Protection Act of 2000, was
introduced by Senator Helms on June 14, 2000 but never made it into
law.% In 2001, both Senator Helms and Representative DeLay proposed
new versions of the American Servicemembers Protection Act,® but,
again, neither attempt succeeded.®

In 2002, Representative DeLay again proposed the American Service-
members Protection Act, this time as an amendment to the 2002 Supple-

8 Resolution 1422, U.N. Security Council, 4572d Mtg., S/RES/1422 (2002). This
compromise struck some members of the diplomatic community as unusual. See Schme-
mann, supra note 56, at A3 (quoting the Canadian ambassador to the U.N. as being “ex-
tremely disappointed with the outcome” and an international justice specialist at Amnesty
International who viewed the compromise as “an unlawful Security Council resolution”).
Nevertheless, this was not the first time a country had negotiated immunity from the ICC.
In 1998, even before the Court came into effect, France used a provision of the Rome Stat-
ute to arrange for immunity for its soldiers on U.N. peacekeeping missions for seven years.
See U.N., supra note 1. Article 124 permits parties to the ICC not to accept the Court’s
jurisdiction for war crimes for seven years after the Rome Statute enters into force for
those states. See Rome Statute, supra note 1, art. 124. See also John Tagliabue, More Na-
tions Said to Back World Court Exemptions, N.Y. TiMEs, Sept. 1, 2002, § 1, at 16. The
French compromise was based on an agreement to ratify the Rome Statute in the future.
See Crossette, supra note 48, at A6, The American agreement, by contrast, was based on a
threat to block future U.N. peacekeeping missions. See Contemporary Practice, supra note
57, at 726.

$ 8. 2726, 106th Cong. (2000).

© Leigh, supra note 39, at 130. The 2000 version of the American Servicemembers
Protection Act, which was sent to the Senate Committee on Foreign Relations, prohibited
any cooperation either with the ICC, see S. 2726, 106th Cong. § 4 (2000), or with U.N.
peacekeeping missions that would put United States military personnel at risk of ICC
prosecution, see id. § 5; prohibited transfer of national security information to the ICC, see
id. § 6; forbade military assistance to ICC state parties (except allies), see id. § 7; and per-
mitted the United States to free “persons held captive by or on behalf of the International
Criminal Court,” id. § 8.

6l See S. Amdt. 1690 to National Defense Authorization Act for Fiscal Year 2002, S.
1438, 107th Cong. (2001); H. Amdt. 31 to Foreign Relations Authorization Act, H.R.
1646, 107th Cong. (2002).

62 See Respect for a World Court, BosToN GLOBE, Dec. 21, 2001, at A22; Adam
Clymer, House Panel Approves Measures to Oppose New Global Court, N.Y. TIMES, May
11, 2002, at A3. Senator Helms’ proposal for the American Servicemembers Protection
Act of 2001 passed both houses of Congress but was then removed in conference before
final passage into law. See National Defense Authorization Act for Fiscal Year 2002, Pub.
L. No. 107-107, 115 Stat. 1011 (2002). The DeLay amendment was agreed to in the
House, but was not included in the final bill. See Foreign Relations Authorization Act for
Fiscal Year 2003, Pub. L. No. 107-228, 116 Stat. 1349 (2002).
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mental Appropriations Act for Further Recovery From and Response to
Terrorist Attacks on the United States.®” On August 2, 2002, the appro-
priations bill became law, and, in Title II of the Act, after two years of
trying, Congress had finally passed ASPA.* Only one month after the ICC
came into being, the United States had passed a strong legislative re-
sponse.

Following the lead of many of the earlier proposed bills, ASPA for-
bids any United States government entity from providing support for the
ICC. Specifically, this bill prohibits any such body from cooperating with
a request for cooperation from the ICC, including transmitting any letters
rogatory from the ICC, aiding in the transfer of a United States citizen or
permanent resident alien to the ICC, or assisting in the extradition of any
person to the ICC.% Furthermore, no federal funds may be used to assist
in any actions against a United States citizen or permanent resident alien
before the Court,% and the President must establish appropriate safe-
guards to prevent national security information from being transferred,
either directly or indirectly, to the ICC.® In order to ensure that these
provisions are met, United States courts and government bodies may
limit their interpretation of any mutual legal assistance treaties to comply
with ASPA %

ASPA further expresses American opposition to the ICC by restrict-
ing American actions abroad. Members of the United States Armed Forces
are prohibited under the Act from participating in any U.N. peacekeeping
or peace enforcement operation unless such an operation permanently

2002 Supplemental Appropriations Act for Further Recovery from and Response to
Terrorist Attacks on the United States, Pub. L. No. 107-206, §§ 2001-2015, 116 Stat. 820,
899-909 (to be codified at 22 U.S.C. §§ 7421-7432).

® See id. As an amendment to an appropriations bill, the legislation went through the
Appropriations Committee rather than the International Relations Committee, which would
most likely have had a greater understanding of the foreign policy implications of both
ASPA and the ICC. See Clymer, supra note 62, at A3,

652002 Supplemental Appropriations Act § 2004.

% See id. § 2004(f).

7 See id. § 2006 (requiring the President to “ensure that appropriate procedures are in
place to prevent the transfer of classified national security information and law enforce-
ment information to the International Criminal Court” or a party to the ICC).

¢ See id. § 2004(g) (requiring the United States to “exercise its rights to limit the use
of assistance provided under all treaties and executive agreements for mutual legal assis-
tance . . . to which the United States is a party”). The President is permitted to waive Sec-
tions 2004 and 2006, and thereby permit cooperation with the ICC, if he or she determines
that the investigation or prosecution is in the United States’ national interest and that the
person charged is not a current or former “covered” United States or allied person. See id.
A covered United States person is defined as a member of the United States Armed Forces,
an elected or appointed official of the United States government, or any other person em-
ployed by or working on behalf of the United States government. Id. § 2013. Covered al-
lied persons are military personnel, elected or appointed officials, and other persons em-
ployed by or working on behalf of the government of a North Atlantic Treaty Organization
(“NATO”) member country, a major non-NATO ally, or Taiwan as long as that government
is not a party to the ICC. Id. §§ 2003(c), 2013. See infra note 75 (listing countries defined
as major non-NATO allies).
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exempts participating Americans from any assertion of jurisdiction by the
ICC.% For other joint command operations, where a member of the United
States Armed Forces could be under the control of allied states that are
under the jurisdiction of the ICC, ASPA requires the President to suggest
modifications to reduce the risk of Americans being subjected to this ju-
risdiction.” Effective July 1, 2003, ASPA also forbids the United States
from granting military assistance to the government of an ICC state party.”
While this provision could theoretically end United States military aid to
dozens of countries,”” ASPA exempts many countries from this harsh
prohibition: waivers are permitted if the President deems assistance to be
in the national interest;” if the country receiving assistance has signed an
Article 98 agreement preventing the country from aiding in the investi-
gation or prosecution of United States citizens and permanent resident
aliens;™ or if the country receiving assistance is a North Atlantic Treaty
Organization (“NATO”) member country, a major non-NATO ally, or
Taiwan.”

Moreover, if any covered United States or allied person is detained
or imprisoned by the ICC, ASPA authorizes the President to use “all
means necessary and appropriate” to bring about that person’s release.’
Despite the fact that this provision earned ASPA the nickname the “Hague
Invasion Act,”” such means are not limited to military actions but can
also include the provision of legal assistance.”™

® See id. § 2005. One exception to this provision is ASPA’s grant to the President of
permission to assign forces to a U.N. mission that does not provide for such an exemption
if United States national interest would justify participation in the operation. See id.
§ 2005(c). Additionally, if the ICC enters into a binding agreement not to assert jurisdic-
tion over any current or former covered United States or allied person, ASPA permits a
waiver on its prohibition against participation in U.N. peacekeeping missions. See id.
§ 2003(a).

0 See id. § 2009 (referring to all “military alliance[s] to which the United States is
party”).

"l See id. § 2007. This provision is a break from many of the previous proposed bills
opposing the ICC. See supra notes 54-55 and accompanying text.

2 See BUREAU OF THE CENSUS, DEP’T OF COMMERCE, STATISTICAL ABSTRACT OF THE
UNITED STATES 797 tbl.1293 (2001) (calculating United States economic and military aid
to foreign countries as $15.987 billion in 1999).

3 See 2002 Supplemental Appropriations Act § 2007(b) (permitting the President to
waive the prohibition of military assistance “if he determines and reports to the appropriate
congressional committees that it is important to the national interest of the United States to
waive such prohibition™).

4 See id. § 2007(c). See also supra note 38 and accompanying text.

5 See 2002 Supplemental Appropriations Act § 2007(d). ASPA defines major non-
NATO allies to include Australia, Egypt, Israel, Japan, Jordan, Argentina, the Republic of
Korea, and New Zealand. Id.

6 1d. § 2008.

77 See The Hague Invasion Act, ST. Louls PosT-DispaTcH, Oct. 24, 2001, at B6 (de-
scribing European fears of American aggression in defiance of international legal institu-
tions).

8 See 2002 Supplemental Appropriations Act § 2008(c).
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Along with provisions for waivers of and exemptions from particular
provisions, ASPA also provides a general exemption, specifying that none of
its provisions should act to prohibit the United States from participating
in any way in international efforts to bring foreign nationals accused of
genocide, war crimes, or crimes against humanity to justice.” The section
providing this exemption expressly refers to Saddam Hussein, Slobodon
Milosevic, Osama bin Laden, other members of Al Qaeda, and leaders of
Islamic Jihad as such foreign nationals.*

Now that ASPA has passed into law, the ability of the United States
to coerce other countries into Article 98 agreements, and thereby partially
insulate itself from the Court’s jurisdiction, increases significantly.®' The
Act allows the United States to threaten to withhold military assistance
from ICC state parties,® giving American officials a new statutory tool to
wield in their efforts to exempt their country from the Court’s reach.®
Although ASPA limits the countries from which the United States can
withhold military aid,* its passage still served as a warning to much of the
international community since American military aid, in the form of edu-
cation, training, and monetary aid, is sent to a wide range of countries.®

Much of the domestic support for ASPA grows out of general oppo-
sition to the ICC.? In the text of the Act itself, President Clinton’s United
States Ambassador at Large for War Crimes Issues, David Scheffer, is
quoted as describing the Rome Statute as leaving the United States “with
consequences that do not serve the cause of international justice.”® Leg-
islators such as Senator Helms have referred to the ICC as an “‘interna-

"Id. § 2015.

80 rd.

8 See supra note 38 and accompanying text. For more on the United States exercising
this ability, see infra notes 136138 and accompanying text.

82 See 2002 Supplemental Appropriations Act § 2007. See also supra text accompany-
ing notes 71-75.

¥ See Elizabeth Becker, U.S. Ties Military Aid to Peacekeepers’ Immunity, N.Y. TIMES,
Aug. 10, 2002, at Al (reporting United States threats to withhold military aid from coun-
tries that do not agree to shield United States peacekeepers from the ICC).

8 See supra text accompanying notes 71-75.

8 See supra note 72.

% See, e.g., John R. Bolton, Unsign That Treary, WAsH. PosT, Jan. 4, 2001, at A21 (re-
sponding to President Clinton’s signing of the Rome Statute). John R. Bolton is now the
Bush Administration’s Undersecretary of State for Arms Control and International Secu-
rity. American opposition to the ICC was succinctly explained by Marc Grossman, United
States Undersecretary of State for Political Affairs, in the notice that the Bush Administra-
tion sent to the U.N. regarding its intention not to make the United States a state party. See
Contemporary Practice, supra note 57, at 724. The notice gave several arguments against
joining the ICC: “(1) it undermined the role of the U.N. Security Council in maintaining
international peace and security; (2) it created a prosecutorial system that is an unchecked
power; (3) it purports to assert jurisdiction over nationals of states that have not ratified the
treaty; and (4) it is therefore built on a ‘flawed foundation.”” Id.

872002 Supplemental Appropriations Act § 2002.
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tional kangaroo court,””® and New York Times columnist William Safire
dubbed it a “globocourt.”¥

One of the primary concerns driving American opposition to the ICC
is the fear that the Rome Statute will lead to Americans being brought
before the Court, despite American non-participation in the institution.”
Given that the ICC’s jurisdiction is not limited to any specific set of indi-
viduals, however, the ICC could also exercise jurisdiction over American
civilians abroad.®’ This general concern about Americans being prose-
cuted before the ICC is based on a belief that the Court will pursue po-
litically motivated prosecutions and treat citizens of a global superpower
differently than other suspects due to the political motives of parties to
the Court.”> Opponents of the Court argue that the Prosecutor can easily
act on such motivations because of his or her ability to initiate investiga-
tions independently.”

As reflected in the references within the Act to protecting “senior
officials of the United States government,”* ASPA supporters particu-
larly fear that high-ranking government officials could be brought before
the ICC. Threatened legal actions against former Secretary of State Henry
Kissinger regarding his involvement in the 1973 Chilean coup that led to
Augusto Pinochet’s rise to power have helped to highlight this concern.”

8 Amann & Sellers, supra note 51, at 385.

8 William Safire, Enter the Globocourt, N.Y. TIMES, June 20, 2002, at A25.

% See 2002 Supplemental Appropriations Act § 2002(8) (“Members of the Armed
Forces of the United States should be free from the risk of prosecution by the International
Criminal Court.”). This concern applies most directly to American soldiers abroad, either
in combat or conducting a peace-keeping mission. See Press Release, Office of the House
Majority Whip, DeLay Calls ICC “Threat to America’s Soldiers and Leaders”; Those Who
Protect Us Deserve Protection (May 14, 2002) [hereinafter DeLay Threat Press Release]
(“Under the ICC, our soldiers fighting in terrible conditions at far corners of the globe will
now be at a risk of politically motivated prosecutions and imprisonment by a rogue
court.”), available at hitp://www.tomdelay.com/html/prelease.cfm?release_id=244.

9 See Lisa L. Turner & Lynn G. Norton, Civilians at the Tip of the Spear, 51 A.F. L.
REV. 1, 24-33 (2001) (foreseeing the prosecution of non-combatant civilian employees
working alongside the military). Commentators have also voiced concern regarding former
military combatants later being brought under the ICC’s jurisdiction when traveling abroad
as civilians. See Guillory, supra note 49, at 132.

92 See Amann & Sellers, supra note 51, at 389 (“Opponents have maintained that be-
cause a majority of the Assembly of States Parties will select and may fire the prosecutor,
the character and motivations of the prosecutor will reflect the character and motivations of
a majority of states parties.”).

93 See Rome Statute, supra note |, arts. 13(c), 15 (granting Prosecutor authority to
conduct investigations proprio motu).

942002 Supplemental Appropriations Act § 2002(9). The Rome Statute makes explicit
provisions for trying both members of government and civilians as individuals with crimi-
nal responsibility, which highlights the recent move away from head of state immunity. See
Rome Statute, supra note 1, art. 27 (“This Statute shall apply equally to all persons without
any distinction based on official capacity.”). For a discussion of the shift away from head
of state immunity, see Gilbert Sison, Recent Development, A King No More: The Impact of
the Pinochet Decision on the Doctrine of Head of State Immunity, 78 WasH. U. L.Q. 1583
(2000).

9 See generally CHRISTOPHER HITCHENS, TRIAL OF HENRY KISSINGER (2001) (detail-
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The text of the Rome Statute, however, reveals many of these fears
to be unfounded. First, it is unlikely that any United States personnel
would be subject to politically motivated prosecutions given the limited
types of crimes covered by the Statute.®® Second, the principle of com-
plementarity protects against the specter of politically motivated prose-
cutions.”” Since a case will only come before the ICC if the national courts
of the defendant are unwilling or unable to prosecute it, an American
would only be brought before the ICC if not tried by American prosecu-
tors before an American court. Thus, the ICC can be seen as a default
jurisdiction, taking cases only when other possible courts have refused
them.”® Third, the Rome Statute requires that biased judges be excused®
and restricts the Prosecutor’s ability to initiate investigations.'® The Prose-
cutor has no independent power to begin an investigation or legal proc-
ess'”! and can be barred from continuing with an investigation or prose-
cution throughout the process.'” Since the ICC Prosecutor arguably has
less authority than a United States district attorney or county prosecutor,'®
the claim that the ICC will pursue politically motivated prosecutions ap-
pears quite weak.

A further concern of ASPA supporters focuses on specific provisions
of the Rome Statute that the American government finds particularly of-
fensive. First on this list is the lack of rights provided to defendants be-
fore the Court. Members of Congress and other public officials who op-
pose the Court have repeatedly voiced their fears of Americans being denied
a jury trial, the right to cross-examine witnesses, and protection from

ing the crimes against humanity with which Kissinger could potentially be charged were
universal jurisdiction asserted over his official acts); Michael J. Kelly, Kissinger’s World: A
Cautionary Tale Through a Cold War Lens, 3 San DIEGo INT'L. L.J. 133, 14243 (2002)
(stating that Kissinger has been served with orders to appear in courts in France, Argen-
tina, and Chile to testify regarding his involvement in such crimes).

% See supra text accompanying note 25 (describing the four crimes over which the
ICC exercises jurisdiction). See also John Seguin, Note, Denouncing the International
Criminal Court: An Examination of U.S. Objections to the Rome Statute, 18 B.U. INT'L
L.J. 85, 101-02 (quoting a member of the United States delegation to the Rome Confer-
ence as saying that “politically motivated international prosecutions . .. of U.S. military
personnel would be quite improbable™).

97 See supra note 28 and accompanying text. The principle of complementarity was
first implemented at the Nuremberg tribunal. Wexler, supra note 12, at 249. Since the Nur-
emberg tribunal only tried major war criminals, minor offenders were tried where their
crimes had occurred. /d.

% See id. at 250.

9 See Rome Statute, supra note 1, art. 41. Judges can either be excused at their own or
the Prosecutor’s request or disqualified from a case if their “impartiality might reasonably
be doubted on any ground.” Id.

1% See supra note 27 (describing limits on investigations proprio motu). See also
Leigh, supra note 39, at 129-30; Amann & Sellers, supra note 51, at 389 (emphasizing
limits on Prosecutor’s independence).

101 See supra note 27.

102 See supra note 27.

183 Leigh, supra note 39, at 128.
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self-incrimination.'® As Senator Robert F. Bennett (R-Utah) stated, one
common reaction to the ICC is a fear of Americans losing “any rights {they]
currently have under the U.S. Constitution,”'®

Despite these claims, however, the ICC protects many rights equivalent
to those found in the federal Constitution, with the Rome Statute deline-
ating a list of rights more detailed than that in the American Bill of
Rights.'® Moreover, while ASPA supporters are correct that the ICC does
not provide for trial by jury, Fifth and Sixth Amendment rights would not
be permitted under the American military justice system in any case.'”

A further weakness envisioned by opponents of the ICC is the Court’s
lack of accountability to individual nations. American opponents of the
Court fear that the power of the United States on the world stage will not
be enough to sway this “unaccountable new international legal bureauc-
racy,”’'® making strong countermeasures such as ASPA necessary to tame
this uncontrollable new entity. Not only are judges nominated from dif-
ferent member states,'® but the United States will not be able to veto
whatever decision these international judges hand down.!'!°

104 See, e.g., Press Release, Office of the House Majority Whip, DeLay Amendment to
Protect American Service Members Passes Overwhelmingly (May 10, 2001) {hereinafter
DelLay Amendment Press Release] (on file with author). According to Representative De-
Lay, “[Americans] could be denied a jury trial. They could be denied cross-examination of
hostile witnesses. Americans could even be forced to give self-incriminating testimony.”
Id.

105 148 CoNG. REC. S7847 (daily ed. Aug. 1, 2002) (statement of Sen. Bennett). This
rights-based argument is closely tied to the fear of politically motivated prosecutions. Al-
though all constitutional rights may not be provided for Americans currently tried over-
seas, ICC opponents fear that Americans whose rights were not protected would be par-
ticularly susceptible to differential treatment before the ICC. See DeLLay Amendment Press
Release, supra note 104. For further discussion of the underlying concern about politically
motivated prosecutions, see supra text accompanying notes 96-97.

1% See supra note 39. Legal scholars have argued that these rights are “in general very
similar to, and to some extent can be traced back to, those required by the U.S. Constitu-
tion, and arguably are even somewhat superior to those.” Paul C. Szasz, The United States
Should Join the International Criminal Court, 9 USAFA J. LEG. STUD. 1, 15 (1998-99).

107 See Leigh, supra note 39, at 130 (“Trial by jury . . . is not available to service mem-
bers under the Fifth Amendment. They are excepted from coverage by the test of the Fifth
Amendment. And the same exception is generally assumed to be applicable under the
Sixth Amendment.”). See also United States ex rel. Toth v. Quarles, 350 U.S. 11, 18 (1955)
(upholding distinction between military tribunals and civilian courts and guaranteeing jury
trials only for the latter). This rebuttal does not, however, address the concerns of civilians
being deprived of a jury trial by the Court. See supra notes 91, 94-95 and accompanying
text.

'8 Delay Threat Press Release, supra note 90.

'® See Rome Statute, supra note 1, art. 36(4)(b) (“Each State Party may put forward
one candidate for any given election who need not necessarily be a national of that State
Party but shall in any case be a national of a State Party.”).

10 See Turner, supra note 91, at 33 (noting that the United States will not have the
power to veto the rulings of the ICC, as it can do with decisions made by the U.N. Security
Council). This argument is again closely tied to the fear of America having no remedy if
its citizens are targeted by the Court.
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This argument, however, supports the United States joining the ICC.
Since the Rome Statute permits each state party to nominate a judge,'!!
one way for the United States to render the court more accountable would be
to ratify the Rome Statute and nominate its own judge. In addition, were the
United States a party to the ICC, it would become party to the Assembly
of States Parties, thereby acquiring a voice in shaping the Court more to
its liking.!? By not ratifying the Rome Statute, the United States may be
missing an important opportunity to influence the development of the
ICC in its formative stages.

A further line of criticism of the ICC is that the Statute of Rome is
not compatible with international law. As legal scholars have pointed out,
combining international law and criminal law is still a fairly new task.'”
The strongest argument against the international legal aspect of the stat-
ute is that a treaty should be binding on its parties only.!"* Since the ju-
risdiction of the ICC extends to citizens of states that are not members of
the court,'® members of the United States government have argued that
the entire statute is unlawful.''®

This claim is debatable, however. While international law may pre-
vent a treaty from having jurisdiction over a non-party state, this prohi-
bition does not extend to citizens of that non-party state who are charged
with committing an offense within the territory of a party to the treaty.'”

1 See Rome Statute, supra note 1, art. 36(4)(b).

12 See Leigh, supra note 39, at 124-25 (arguing that United States’ non-participation
in the ICC means it “will not become a member of the Assembly of States Parties and thus
will not participate in shaping the court in its early formative years”); Overwrought on the
Criminal Court, N.Y. TIMES, Aug. 13, 2002, at A18 (advocating United States involvement
in the Court).

113 See Louise Arbour, J., Access to Justice: The Prosecution of International Crimes:
Prospects and Pitfalls, 1 WasH. U. J.L. & PoL’y 13, 17 (1999) (arguing that it is of “criti-
cal importance that we define appropriately the role of international criminal justice, that
we fully empower the courts to do what they are designed to do, and that we resist the
temptation to use them as inadequate substitutes for the many other ways in which civil
societies must be reconsidered after war and sustained in their search for peace”). Justice
Arbour, who sits on the Ontario Court of Appeals, was appointed the Chief Prosecutor for
the International Criminal Tribunal for the Former Yugoslavia and the International Crimi-
nal Tribunal for Rwanda by the U.N. Security Council in 1996. Id. at 13 n.al.

14 See Scheffer, supra note 26 (arguing that the Rome Statute “runs counter to some
serious norms of international law if it purports to empower the Court to exercise jurisdic-
tion over non-party nationals”).

15 See Rome Statute, supra note 1, art. 12 (granting jurisdiction to the Court if either
the state of which the accused is a national or the state in which the conduct occurred is a
party to the ICC).

116 See U.S. Department of Defense, Background Briefing on the International Crimi-
nal Court (July 2, 2002) (arguing that the Rome Statute “claims to apply even to countries
that are not parties” and deeming that this is “a deviation from hundreds of years of inter-
national legal practice”), available at http://www.defenselink.mil/news/Jul2002/t07022002_
t0702icc.html.

17 See Leigh, supra note 39, at 127. According to one commentator, under customary
international law,

the national who commits an offense within the territory of any state is subject to
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Under territorial jurisdiction, American citizens can currently be tried in
the court of a country in whose territory an alleged crime occurred.'® While
being sent to an international court for trial differs from being tried in the
country in which an alleged offense was committed, this difference does
not appear to render the ICC’s jurisdiction invalid.'” In fact, some legal
scholars have suggested that the jurisdiction of the ICC, far from violat-
ing customary international law, is more advantageous to suspects than
traditional territorial jurisdiction.'® A court that is accountable to multi-
ple countries and whose laws and administration are the result of multi-
lateral negotiations would appear better situated to protect suspects’ in-
terests than would a national court.

Other legal concerns about the ICC focus on the crimes over which
the Rome Statute authorizes the Court to exercise jurisdiction.' Critics
have attacked the Statute for redefining genocide, crimes against human-
ity, and war crimes, whose definitions had been well-established in pre-
vious treaties, and for including the crime of aggression without defining
it.'2 As the Statute cannot be amended to define the crime of aggression

that state’s territorial jurisdiction—and would be so subject if there were no treaty
at all. No rule of customary international law prohibits the territorial sovereign
from exercising its jurisdiction directly over the offender, even if acting under the
direction of a nonparty state; nor from extraditing the offender to another coun-
try—even to a country of which the accused is not a national.

Id.

118 See Research in International Law of the Harvard Law School, Draft Convention on
Jurisdiction with Respect to Crime, 29 AM. J. INT’L. L. 435, 445 (1935). The first of five
general principles of jurisdiction is “the territorial principle, [which] determinfes] juris-
diction by reference to the place where the offence is committed, [and] is everywhere re-
garded as of primary importance and of fundamental character.” Id.

191t is difficult to see how such jurisdiction could be invalid when even the broader
principle of universal jurisdiction, based on the belief that certain crimes are so universally
condemned that all states have a jurisdictional interest in them, is gaining more support in
the international community. See RESTATEMENT (THIRD) OF INT'L L. § 402 (permitting
universal jurisdiction over genocide and war crimes, among others). In fact, the United
States itself has taken tentative steps toward accepting universal jurisdiction in certain
areas. See Torture Convention Implementation Act of 1994, Pub. L. 103-236, § 506(a), 108
Stat. 382, 463 (codified at 18 U.S.C. § 2340 (1994)) (establishing jurisdiction over torture
beyond United States borders if “(1) the alleged offender is a national of the United States,
or (2) the alleged offender is present in the United States, regardless of the nationality of
the victim or alleged offender”).

120 See Leigh, supra note 39, at 127 (positing that an offender extradited from an ICC
state party to the court by the territorial sovereign “might receive a fairer trial than in the
courts of the country where the offense was committed”).

128 See supra text accompanying note 25.

122 See, e.g., Malvina Halberstam, Panel Discussion: Association of American Law
Schools Panel on the International Criminal Court, 36 AM. CriM. L. REv. 223, 233 (1999)
(criticizing the definitions of Article 5 crimes). Given concerns about including the crime
of aggression at all in the Rome Statute, the United States and others arranged a compro-
mise at Rome such that aggression would be included as one of the Article Five core
crimes, but would not be defined for seven years following ratification. See generally Ben-
jamin B. Ferencz, Getting Aggressive About Preventing Aggression, 6 BROWN J. WORLD
AFF. 87 (1999).
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for seven more years,'? the possibility still exists that this crime could be
defined in opposition to the will of the United States.'* Supporters of the
ICC, however, argue that the crime of aggression, with its historical
foundations in the International Military Tribunal at Nuremberg, is suffi-
ciently important in an international criminal court to remain in the Rome
Statute and, they hope, to be defined at the end of seven years.'”® Given that
the Court can now only prosecute war crimes, genocide, and crimes
against humanity, and that the principle of complementarity permits
prosecutions only after no court in the defendant’s state of nationality has
exercised jurisdiction, many of the ICC abuses predicted by ASPA pro-
ponents, from asserting jurisdiction over Americans for purely political
reasons to depriving Americans of their rights under both United States
and international law,'? seem effectively impossible.

Whereas supporters of ASPA focus on the negative elements of the
ICC, opponents point to the positive aspects of the Court, as embodied in
the goals laid out in the preamble to the Rome Statute, to question whether
these supposed negatives truly justify ASPA.'” The ICC is not only
significant for what it will do in the future; the Court’s mere existence
has been celebrated as historically significant.'”® The Rome Statute itself
establishes the ICC “for the sake of present and future generations,”'?* and
observers have lauded the Court as a representation of a new step forward
in international law."® Supporters of the ICC applaud its focus on indi-
vidual responsibility,”! which, in the words of one legal scholar, “would
make it possible to bring to justice those who engage in the most heinous
crimes—genocide, crimes against humanity, war crimes, and terrorism—
even if the perpetrator is a national of a state that condones, encourages,

123 See supra note 34 and accompanying text.

124 See Ferencz, supra note 122, at 92. The United States State Department argued that
“with respect to individual culpability the crime of aggression should be excluded [from
the Rome Statute] at this stage.” /d.

123 See id. (stating that the American prosecutors at Nuremberg “considered ... the
most important achievement of the Nuremberg trials {to be] the outlawry of aggressive
war”).

126 See supra text accompanying notes 85-124.

127 See Rome Statute, supra note 1, pmbl. The Rome Statute’s preamble “[affirms] that
the most serious crimes of concern to the international community as a whole must not go
unpunished and that their effective prosecution must be ensured by taking measures at the
national level and by enhancing international cooperation,” and “[resolves) to guarantee
lasting respect for and the enforcement of international justice.” /d.

128 See, e.g., U.N., Secretary-General Says Establishment of International Criminal
Court is Gift of Hope to Future Generations, U.N. Doc. SG/SM/6643/1./2891 (1998) (quoting
U.N. Secretary General Kofi Annan calling the Rome Statute “a gift of hope to future gen-
erations”), cited in Arbour, supra note 113, at 17 n.13.

129 ld

130 See Szasz, supra note 106, at 24 (arguing that the ICC “represents a major step in
advancing international law, in particular international humanitarian law, in helping to
implement laws and principles that the United States has always stood for™).

B3t See supra notes 12, 94.
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or supports the conduct.”'*? With the United States standing alone amongst
its traditional allies in not signing the Rome Statute, one rationale for the
United States becoming a party to the Court is that its underlying princi-
ple of international justice deserves strong international support.'*

A further argument contesting ASPA focuses not on the ICC but rather
on the coercive elements of the Act itself, which many opponents deem
unnecessarily harsh. Some commentators have charged that ASPA is an-
other element in a recent trend toward unilateralism and non-coopera-tion
by the United States government.’* Other commentators challenge specific
provisions of the Act, particularly those prohibiting military aid or per-
mitting the President to use any means necessary to retrieve Americans
brought before the Court.'*

The coercive nature of ASPA can best be seen in its use immediately
after its passage. In the late summer of 2002, America used the threat of
ASPA to encourage other nations to join it in bilateral Article 98 agree-
ments, under which nations would not be permitted to extradite United
States citizens to the ICC."6 Article 98 agreements thus allow the United
States to oppose the Court while still falling within the letter of the Rome
Statute.'”” By mid-August, Romania and Israel had signed such agreements,
and the Bush Administration was pushing for additional signatories.'®

132 Halberstam, supra note 122, at 232-33. As U.N. Secretary-General Kofi Annan
stated, the entry into force of the Rome Statute marked “‘a great victory for justice and for
world order . .. [and] a turn away from the rule of brute force, and towards the rule of
law.”” European Parliament Resolution on the Draft American Servicemembers’ Protection
Act (ASPA), Eur. PARL. Doc. P5 TA-PROV 1367 (2002) [hereinafter European Parliament
Resolution]. The ICC is “the first permanent body with international jurisdiction able to
judge individuals . . . responsible for war crimes, genocide, and crimes against humanity.”
Id.

133 See Blakesley, supra note 40, at 237-38 (referring to the Rome Conference as “an
opportunity to do something right—to create a tribunal that is fair and just,” and arguing
that “[m)aybe there still is a chance to do s0”).

13 See, e.g., James Carroll, US Should Back Tribunal, BosToN GLOBE, Sept. 12, 2000,
at A23; European Parliament Resolution, supra note 132, at § 5 (calling “on the US Con-
gress to reject the unilateralism which the ASPA represents, and to embrace in deeds as
well as rhetoric the reality that only the common endeavour of the international community
will bring to justice tyrants and perpetrators of genocide or other crimes against humanity,
including terrorists”). Bush Administration officials such as Secretary of State Colin Pow-
ell, however, have rejected this accusation of unilateralism as overly simplistic. See Colin
L. Powell, Threats and Responses: Perspectives, N.Y. TIMES, Sept. 8, 2002, § 1, at 26.

135 See European Parliament Resolution, supra note 132, at § 4 (noting that ASPA “ex-
plicitly denies the US itself . . . military and intelligence cooperation” and referring to a
resolution adopted by the Netherlands on June 13, 2002 “expressing its concern over
ASPA, which would give the US President the right to authorise [sic] the use of force
against the Netherlands to free members of the US armed forces, civilians and allies held
captive by the ICC”). European opponents fear that ASPA could lead to the United States
using force to free an American citizen from the Court. See Joshua Rozenberg, Will Bush
Invade Cambridgeshire?, DAILY TELEGRAPH (London), Sept. 5, 2002, at 23,

136 See supra note 38 and accompanying text. Christopher Marquis, U.S. Is Seeking
Pledges to Shield Its Peacekeepers From Tribunal, N.Y. TIMES, Aug. 7, 2002, at Al.

137 See supra note 38 and accompanying text.

138 See Marquis, supra note 136, at Al.
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In response to these American threats, the international community
immediately charged the Bush Administration with heavy-handedness.’®
The EU warned its thirteen candidate countries'® against signing coerced
Article 98 agreements, charging that the agreements were inconsistent with
international law and unnecessary for the countries signing them.'! On
August 13, 2002, Switzerland went further, announcing its refusal to sign
any exemption agreement.'*? Other critics argued that these agreements
were a misuse of Article 98.'* The angry response sparked by its initial
use bodes poorly for ASPA as a positive addition to the tools available to
American diplomats.

The various arguments against the ICC do not justify the extremity
of ASPA.' As shown by the international outrage that met the coercive
use of ASPA, the ICC is a priority to many of the United States’ allies.!*®

139 See Elizabeth Becker, U.S. Presses for Total Exemption from War Crimes Coirt,
N.Y. TiMEs, Oct. 9, 2002, at A6 (citing the frustration of European and Canadian officials
at United States use of ASPA).

140 These thirteen candidate countries, which are vying for accession to the EU in the
future, are Bulgaria, Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Romania, Slovakia, Slovenia, and Turkey. See E.U., EUROPEAN UNION AT A GLANCE,
at http://europa.eu.int/abc-en.htm (last visited Apr. 11, 2003) (listing the candidate coun-
tries).

141 See Press Release, Coalition for the International Criminal Court, EU Council Ap-
proves Common Position Rejecting US Bilateral Agreements (Sept. 30, 2002), available at
http://www.iccnow.org/pressroom/ciccmediastatements/2002/09.30.02EUAdoptsCP.pdf.

42 See Elizabeth Becker, U.S. Issues Warning to Europeans in Dispute Over New
Court, N.Y. TIMES, Aug. 26, 2002, at A10. There were also charges that the United States
had threatened the candidacy of prospective NATO countries who refused to sign such
agreements, but this charge has been contested by the United States. See id.

43 See Becker, supra note 142, at A6 (reporting the criticisms of senior Canadian and
European officials); Elizabeth Becker, U.S. Issues Warning to Europeans in Dispute Over
New Court, N.Y. TIMES, Aug. 26, 2002, at A10. In mid-October, the EU and the United
States reached a compromise on the Article 98 agreements. See Becker, supra note 142, at
A6. The EU granted permission to individual member states to sign bilateral agreements
with the United States, but these agreements could exempt only American military person-
nel and diplomats from prosecution. See Becker, supra note 142, at A6. Following this
allowance—which acted as an effective international acknowledgment, if not outright ap-
proval, of the Article 98 agreements—close to twenty countries have signed exemption
agreements with the United States. Sanjay Suri, Rights: A Brave New Court with Litile
Real Power, INTER PRESS SERVICE, Mar. 12, 2003, LEXIS, Nexis Library, INPRES File.

14 One further argument against the ICC not addressed here—or in much of the lit-
erature or debates surrounding the Court—is that perhaps the whole idea of a permanent
international tribunal is misguided. As suggested in Hannah Arendt’s study of trial of
Adolf Eichmann after World War II, one danger of such a court is that it could perhaps
excuse political responsibility by effectively transforming the few prosecuted individuals
into scapegoats for the many who may have been involved in an offense. See generally
HANNAH ARENDT, EICHMANN IN JERUSALEM: A REPORT ON THE BANALITY OF EviIL (Pen-
guin Books, 1976) (1964).

145 See Letter from Kofi Annan, U.N. Secretary-General, to Colin Powell, U.S. Secretary
of State (July 3, 2002), available at http://www.igc.org/icc/html/SGlettertoSC3July2002.
pdf. According to Secretary-General Annan,

the establishment of the ICC is considered by many, including [America’s] closest
allies, as a major achievement in our efforts to address the impunity that is also a
major concern for the United States . . . . | fear that the reactions against any at-
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Passed almost one year after September 11, 2001, ASPA exists in an in-
ternational context in which the support of other countries is recognized
as a necessary element in the war against terrorism,'* yet the Act itself
contradicts the goal of establishing allied support. By drafting a bill de-
signed not only to oppose the ICC but to actively thwart it, America seems
to be going in the exact opposite direction and alienating its allies just
when it claims to need them most.'¥

From an analysis of the Rome Statute and the diplomacy surrounding
the ICC and ASPA, it does not seem that the arguments against the ICC
warrant blocking the Court as vehemently as the American government
has done in passing ASPA. Instead, given American negotiating power,
the United States should keep open the possibility of changing the ICC
from within—or at least not bar this possibility entirely.'* In becoming a
party to the Court, the United States could have a say in, among other
things, nominating judges, defining the crime of aggression, and determin-
ing which crimes are prosecuted. Although the United States has now
missed the opportunity to be involved in the first round of judicial ap-
pointments and administrative decisions affecting the Court, it could still
address many of its concerns as a party to the court rather than as the
Court’s strongest opponent. Such involvement better protects United
States interests than does ASPA.

As the EU has highlighted, ASPA acts in opposition to American
interests in that the United States is directly hindering its war against
terrorism by “explicitly den[ying] itself two of the principal weapons—
military and intelligence cooperation—of the global coalition against ter-
rorism.”"*’ Whereas military aid has traditionally been believed to be in
America’s interest, ASPA views it as a mere gratuity that can be revoked
at will. Under ASPA, the education, training, and monetary aid that the
United States provides is no longer seen as creating a more stable inter-

tempts at, as they perceive it, undermining the Rome Statute will be very strong.

Id. See also European Parliament Resolution, supra note 132.

146 See Address Before a Joint Session of the Congress on the United States Response
to the Terrorist Attacks of September 11, 38 WEEKLY CoMp. PRES. Doc. 1347 (Sept. 20,
2001) (requesting “the help of police forces, intelligence services, and banking systems
around the world”).

147 See European Parliament Resolution, supra note 132, § 2 (arguing that “ASPA goes
well beyond the exercise of the US’s sovereign right not to participate in the Court, since it
contains provisions which could obstruct and undermine the Court and threatens to penal-
ise [sic] countries which have chosen to support the Court”).

148 Before ASPA was passed, Senator Christopher J. Dodd (D-Conn.} proposed a bill
that exemplified such an approach. See American Citizens’ Protection and War Criminal
Prosecution Act of 2001, S. 1296, 107th Cong. (2001). Instead of advocating immediate
ratification of the Rome Statute or barring all future involvement with the Court, this bill
encouraged the United States to remain involved in setting up the ICC and foresaw the
Senate ratifying the Rome Statute only after the Court had established a strong track rec-
ord. See id.

149 European Parliament Resolution, supra note 132, at § 4.
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national community and thus providing greater safety for America itself.
Instead, military aid is now viewed as something from which only other
countries gain.'® While ASPA permits the President to waive its ban on
military aid to ICC members when such assistance is in the national in-
terest,'! this approach presumes that much of the military aid now pro-
vided by the United States would not fall under such a waiver provision.
With the passage of ASPA and the implication that threatening to with-
hold such aid is in America’s interests, the United States views its na-
tional interests as being such that opposition to the ICC outweighs all
other security and diplomacy concerns. Given the current international
climate and the minimal dangers currently posed by the ICC, this seems
unlikely.

ASPA may have responded to many of the criticisms of the ICC within
the United States, but its use after August 2, 2002 has led to international
outcry. In the current international situation, where America’s interests
are not well-served by antagonizing potential allies and withholding
military aid, such a coercive tool appears not only unnecessary but po-
tentially harmful.

—Lilian V. Faulhaber

10 See 2002 Supplemental Appropriations Act for Further Recovery from and Re-
sponse to Terrorist Attacks on the United States, Pub. L. No. 107-206, § 2007, 116 Stat.
820, 905 (to be codified at 22 U.S.C. § 7426) (prohibiting the United States from providing
military aid to parties to the 1CC).

51 See id. § 2007(b).






FIRE SAFE CIGARETTES

Approximately nine hundred people die yearly in the United States
from fires started by cigarettes.' Most such fires occur when a cigarette falls
accidentally (often as the smoker falls asleep) onto a mattress or another
piece of furniture.? Tobacco companies have long been aware of the death
rate due to fires caused by their cigarettes, but the industry has not widely
introduced fire safe cigarettes to the market despite having done years of
research on a cigarette that would stop burning when not actively smoked.?
A fire safe cigarette is simply a cigarette that either has a low probability
of igniting upholstered furniture and mattresses or a cigarette that will
extinguish when left unpuffed for an extended period.*

In April 2002, proponents of fire safe cigarette regulation in the
107th Congress introduced the Joseph Moakley Memorial Fire Safe Ciga-
rette Act of 2002 (“Moakley Act”), named for the late Congressman Jo-
seph Moakley (D-Mass.). The Act aims to reduce deaths and injuries caused
by cigarette fires by mandating that tobacco companies produce fire safe
cigarettes.” Two months later, Representatives Edolphus Towns (D-N.Y.)

' AM. BURN ASsS’N, FacT SHEET ON FIRE SAFE CIGARETTES, at http://www.ameriburn.
org/advocacy/fireSafeCig.htm (last visited Feb. 11, 2003). In 1998 there were 903 deaths,
2453 civilian injuries, and $411.7 million in property damage caused by cigarette-ignited
fires. H.R. 4607, 107th Cong. § 2 (2002).

2 AM. BURN AsS’N, supra note 1.

3 See, e.g., Henry B. Merritt, Philip Morris U.S.A., Activities During April-June 1978
(June 26, 1978), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_
design/1003402438-2442 html?ocr_position=hide_ocr. See, e.g., Philip Morris, Co., The
Self-Extinguishing Cigarette (Jan. 1974, est.), in ToBacco DOCUMENTsS ONLINE, at
http://tobaccodocuments.org/product_design/1000279493-9494.pdf (last visited Feb. 12,
2003); Alan Rodgman, RJR Tobacco Co., Modification of the Burn Rate of Unpuffed Ciga-
rette (Sept. 10, 1979), in ToBacCO DOCUMENTS ONLINE, at http://tobaccodocuments.org/
product_design/508511155-1156.pdf; Philip Morris, Co., Cigarette, Patented by M.X.C.
Weinberger (Apr. 30, 1935), in ToBacco DocUMENTS ONLINE, at http:// tobaccodocu-
ments.org/product_design/1000279546-9548.pdf (last visited Feb. 12, 2003). As part of the
Master Settlement Agreement in 1998, the tobacco industry agreed to release internal
documents. To find a copy of the Master Settlement Agreement (“MSA”), see http://caag.
state.ca.us/tobacco/pdf/1 msa.pdf. The MSA was an agreement between forty-six states and
the five largest tobacco manufacturers (Philip Morris, R. J. Reynolds, Brown and William-
son, Lorillard, and Commonwealth Tobacco) that ended a four-year legal battle between
the states and the tobacco industry. See generally Joy JOHNSON WILSON, NAT’'L CONF. OF
STATE LEGISLATURES, SUMMARY OF THE ATTORNEYS GENERAL MASTER TOBACCO SET-
TLEMENT AGREEMENT (1999), available at http://academic.udayton.edu/health/syllabi/
tobacco/summary.htm. The agreement settles all claims between the states and the tobacco
industry for twenty-five years. Id. Under the MSA, the tobacco industry must pay the states
$206 billion over twenty-five years, plus attorneys’ fees. Id. The tobacco industry also
agreed to release internal tobacco documents, stop advertising directed toward children,
and fund anti-smoking campaigns. /d.

4 See AM. BURN ASS’N, supra note 1.

5 See Joseph Moakley Memorial Fire Safe Cigarette Act of 2002, H.R. 4607, 107th Cong.;
S. 2317, 107th Cong. (2002). On April 25, 2002, the Moakley Act was introduced in the
House by Representative Edward J. Markey (D-Mass.). 148 CoNG. REc. H1673 (daily ed.
Apr. 25, 2002). An identical bill was introduced the same day in the Senate by Senator
Richard J. Durbin (D-Il1.). 148 CoNG. REC. $3435 (daily ed. Apr. 25, 2002).
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and Cliff Stearns (R-Fla.) introduced the Fire-Safe Cigarette Act of 2002
(“Towns-Stearns Act”) as competing legislation in the House.® The Towns-
Stearns Act contains many provisions similar to those of the Moakley Act
but is different from the Moakley Act in that it also creates the possibility
that fire safe cigarettes would never be introduced into the market.’

The Moakley Act would require that all cigarettes sold in the United
States be fire safe, defined as extinguishing seventy-five percent of the
time in laboratory testing.! The Towns-Stearns Act duplicates many of
the provisions of the Moakley Act, but it does not mandate the manufac-
ture of fire safe cigarettes unless the Consumer Product Safety Commis-
sion (“CPSC”) is able to agree to a testing protocol.” Given that New York
has already adopted one fire safety standard in passing a state fire safe
cigarette law, and other states are considering a variety of other propos-
als, a federal law requiring fire safe cigarettes and imposing a singular
nationwide standard is appropriate and desirable for both the tobacco
companies and society as a whole."?

Congress may be reluctant to pass fire safe cigarette legislation be-
cause it does not see the lack of fire safe cigarettes as a problem. While
the number of deaths each year due to cigarette-caused fires is relatively
small, however, it is troubling that most victims are blameless for the
fires.!! The property damage and overall cost to society of these fires is also
significant, with almost $6 billion in total costs each year." Those ad-
mitted to the hospital in cigarette fires are five times more likely to die
than other patients and survivors of cigarette fires stayed in the hospital
sixty percent longer than survivors of other fires.”” Cigarette fire admis-

¢ Fire-Safe Cigarette Act of 2002, H.R. 5059, 107th Cong. (2002). Representative
Stearns introduced House Bill 5059 on June 27, 2002. 148 ConG. REc. H4325 (daily ed.
June 27, 2002).

7 See infra text accompanying notes 44-47. Compare H.R. 4607 §3(c), with H.R. 5059
§ 7TA(a) (2002).

8 See H.R. 4607, § 3(a)(2)}(D).

9 See infra text accompanying notes 44—49.

10 Tobacco companies, especially, do not want to have to create different products to
comply with different state laws. See infra notes 86-89.

11 Press Release, William Corr, Executive Vice-President, Campaign for Tobacco Free
Kids, Campaign Applauds Sen. Durbin, Sen. Brownback and Rep. Markey for Carrying out
Rep. Joe Moakley’s Fight to Reduce Fires Caused by Cigarettes (Apr. 25, 2002), available
at http://tobaccofreekids.org/Script/DisplayPressRelease.php3?Display=482. Of the ap-
proximately nine hundred people that die yearly, approximately one hundred are children.
Id.

12 See AM. BURN Ass’N, supra note 1. Costs include: property damage, pain and suf-
fering to victims, and the costs of treating their injuries—“(s]tudies by the National Public
Services Research Institute show that each cigarette-fired death costs $2.1 million, hospi-
talized injuries cost $875,000 and other medical injuries cost $15,000.” Kevin James, Big
Tobacco Fights Plan to Snuff Fire Safety, NEWsSDAY, Aug. 14, 2002, at A30.

13 BURN FOUNDATION, THE FIRE SAFE CIGARETTE: THE SEARCH FOR A STANDARD [here-
inafter SEARCH FOR A STANDARD), available at http://www.burnfoundation.org/firesafecig.
html (last visited Apr. 15, 2003).
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sions also are thirty-three percent more costly in terms of per diem re-
sources when they are in the hospital.*

Federal fire safe cigarette legislation is now more necessary than ever,
but it is extremely important that Congress make the right decision in
choosing between the two fire safe bills in Congress. Congress should
accept the Moakley Act and reject the Towns-Stearns Act because the
Moakley Act would be both socially beneficial and save cigarette manu-
facturers money in the long run. On the other hand, the Towns-Stearns
Act does not guarantee that a fire safe standard will be implemented, be-
cause the Towns-Stearns may preempt state legislation.'

Fire safe cigarette legislation has a decades-long history in the United
States. In 1979, after a fire caused by cigarettes killed a family of seven
in his district,'® Congressman Moakley introduced a fire safe cigarette
bill, the Cigarette Safety Act,"” in Congress for the first time. No federal
or state legislative body adopted any sort of fire safe cigarette legislation
unti] Congress passed the Cigarette Safety Act of 1984.'"® The 1984 Act
established a fifteen-member Technical Study Group (“TSG”), made up
of representatives of the tobacco industry and the public health commu-
nity," to evaluate the feasibility of creating a cigarette with “a reduced
propensity to ignite upholstered furniture and mattresses.”” After an in-
tensive three-year study, the TSG found that it was technically and eco-
nomically feasible to develop fire safe cigarettes.”! The TSG also found
the economic impact of manufacturing fire safe cigarettes on tobacco
companies would be minimal and the price of cigarettes would not need
to increase due to the manufacture and marketing of fire safe cigarettes.?

4 Id.

15 See infra notes 44-46 and accompanying text.

¢ Myron Levin, Company to Test-Market Cooler-Burning Cigarette Tobacco, L.A.
TiMES, Jan. 12, 2000, at Al.

17 Cigarette Safety Act, H.R. 5504, 96th Cong. (1979). If enacted, the Cigarette Safety
Act would have directed the Consumer Product Safety Commission to prescribe regula-
tions to ensure that cigarettes would stop burning within five minutes if not smoked. Id.
§ 3(a)(1). The Act would have prohibited the sale of cigarettes that were not in accordance
with those regulations. /d. § 3(a)(2).

18 Cigarette Safety Act of 1984, 15 U.S.C. § 2054 (2002).

' Members of the TSG included representatives from tobacco manufacturers R. J.
Reynolds, Brown and Williamson, Philip Morris, and Lorillard, as well as representatives
from the National Cancer Institute, American Medical Association, American Public Health
Association, U.S. Consumer Product Safety Commission, International Association of Fire
Chiefs, and the American Burn Association, among others. TECH. STUDY Group ON CiGA-
RETTE & LITTLE CIGAR SAFETY, U.S. CONSUMER PrROD. SAFETY COMM’N, TOWARD A LESS
FIRE-PRONE CIGARETTE: FINAL REPORT OF THE TECHNICAL STUDY GROUP ON CIGARETTE
AND LITTLE CIGAR FIRE SAFETY 1 (Oct. 1987) [hereinafter TECH. STUDY GROUP], avail-
able at http://www.bfrl.nist.gov/pdf/TSG_Final_Report.pdf.

2 Cigarette Safety Act of 1984 § (b)(3)(A). The task of the TSG was to determine
whether a fire safe cigarette was technically and commercially feasible and to study the
economic impact of a fire safe cigarette. Id. § (b)(3)(A).

21 TECH. STUDY GROUP, supra note 19, at 7.

2 Id. Specifically, the TSG found “the overall effects of the cigarette modifications
considered may result in only small changes in the price of cigarettes, unemployment in
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Furthermore, the TSG report added that it would take only a few minor
changes—including reducing cigarette circumference, reducing the amount
of citrate added to cigarettes, and packing cigarette tobacco a little looser—-
to make cigarettes more fire safe.?

The 1987 TSG report recommended that another group be convened
to conduct a study on a proper fire safe test methodology.? In response to
this recommendation, Congress passed the Fire Safe Cigarette Act of
1990, which created the Technical Advisory Group (“TAG”) to establish
a method by which cigarettes could be tested for fire safety.”> Without a
standardized test method, tobacco companies argued, there would be no
way to truly determine which cigarettes were fire safe.? The TAG’s 1993
report devised two different tests for determining fire safety,”” but tobacco
companies claimed that neither accurately predicted ignition propensity.?®
Because the public health community and the tobacco industry could not
agree on a fire safe testing method, no federal fire safe legislation gained
significant support in Congress after the TAG report.?

After years of frustration punctuated by small gains, 2000 was a
breakthrough year for advocates of fire safe cigarettes. Unveiling the re-
sult of years of research, in 2000 cigarette manufacturer Philip Morris
created PaperSelect, a fire safe cigarette paper, proving that a fire safe
cigarette is technically and economically possible to manufacture and

the tobacco industry, health care costs, life expectancy, and the financial status of the af-
fected industries and professions.” Id. The TSG went on to recommend that a standard test
method be developed to test current and future cigarettes for fire safety. Id at 7-8.

B1Id. at 14.

% Id. at 7-8.

3 Fire Safe Cigarette Act of 1990, Pub. L. No. 101-352, 101 Stat. 405. The TAG was
directed to work with the CPSC to “develop a standard test method to determine cigarette
ignition propensity.” Id. § 2(a)(1). The Commission was also charged with compiling ciga-
rette performance data on fire safety and using computer modeling to attempt to predict the
fire safety of different cigarettes. Id. § 2(a)(2)-(3). ’

% R. J. Reynolds Tobacco Co., Status of Research Regarding Low Ignition Propensity
Cigarettes: A Discussion of Three Unresolved Issues that Make Cigarette Ignition Per-
formance Standards Presently Infeasible (May 5, 1993), in ToBACCO DOCUMENTS ONLINE,
[hereinafter Status of Research Regarding Low Ignition Propensity Cigarettes] at http://
tobaccodocuments.org/product_design/2021302717-2743.html?ocr_position=hide_ocr
(last visited Feb. 11, 2003).

27U.S. CoNSUMER Pron. SAFETY COMM’N, PRACTICABILITY OF DEVELOPING A PER-
FORMANCE STANDARD TO REDUCE CIGARETTE IGNITION PROPENSITY 9 (Aug. 1993), avail-
able at http://bfrl.nist.gov/pdf/Overview_Cigarette_Report.pdf. The two tests were the
mock-up ignition test method and the cigarette extinction test method. I/d. The mock-up
test method measured the number of ignitions when cigarettes were placed on three differ-
ent types of fabrics with differing levels of ignition susceptibility. /d. The cigarette extinc-
tion test method did not use furniture mock-ups and instead substituted layers of filter
paper for the furniture. Id.

8 See Status of Research Regarding Low Ignition Propensity Cigarettes, supra note 26,
at 2-3.

» Congressman Moakley introduced fire safe cigarette legislation in the House in 1994
and 1999, but neither bill made much progress. Fire Safe Cigarette Act of 1994, H.R. 3885,
103d Cong. § 2 (1994); Fire Safe Cigarette Act of 1999, H.R. 1130, 106th Cong. (1999).
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market.” On the legislative front, in the years after the TAG report, state
legislatures in Pennsylvania, California, Oregon, Massachusetts, and Ver-
mont introduced fire safe cigarette legislation throughout the 1990s.’!
These state bills were no more successful than federal proposals, how-
ever, until 2000, when the New York state legislature passed a fire safe
cigarette law.” The law requires that all cigarettes sold in the state of
New York be fire safe according to standards promulgated by the state’s
office of fire prevention and control by July 2003.%

The momentum generated by the passage of the New York bill gave
public health officials new hope for the success of the 2002 Moakley Act
on the federal level.** This hope seemed well-founded when Philip Mor-
ris initially supported the Moakley Act on the ground that it would prefer
to meet one federal standard for ignition propensity and fire safety as
opposed to multiple state standards.”® After the Towns-Stearns Act was
introduced, however, Philip Morris withdrew its support for the Moakley
Act and joined the rest of the tobacco industry in supporting the Towns-
Stearns Act.*

% See infra notes 79-83 and accompanying text.

3 See H.B. 1862, 175th Gen. Assem., Reg. Sess. (Pa. 1991) (requiring the State Sec-
retary of Labor and Industry to specify fire safety standards for cigarettes by 1993, ex-
empting “technically not feasible” methods); A.B. 2200, 1997 Assemb., Reg. Sess. (Cal.
1997) (directing state fire marshal to set fire safety standards by 2000); H.B. 2687, 69th
Leg., Reg. Sess. (Or. 1997) (requiring state fire marshal to promulgate fire safety standards
within six months); H. 251, 1999 Leg., 65th Biennial Sess. (Vt. 1999) (mandating that all
cigarettes sold, offered for sale, or manufactured comply with fire safety standards adopted
by state Commissioner of Public Safety); S.B. 2314, 182nd Gen. Ct., Reg. Sess. (Mass.
2000) (requiring state Department of Public Health, along with state fire marshal, to set fire
safety standards). See TRAUMA FOUNDATION, FIRE SAFE CIGARETTE BILLS IN STATES ACROSS
AMERICA (2002) (providing additional information on state fire safe cigarette bills), ar
http://www.tf.org/tf/injuries/firsafe.html.

%2 N.Y. EXEC. Law § 156-c (McKinney 2000). The New York law is set to go into ef- .
fect in July of 2003. Id. This was the first state fire safe cigarette law that passed. TRaAUMA
FOUNDATION, FACT SHEET, at http://www.tf.org/tf/injuries/cigar5.shtml (last visited Feb.
12, 2002). '

B N.Y. EXec. Law § 156-c, (2)(a) (McKinney 2000).

¥ Brian MacQuarrie, State Told to Require Safer Cigarettes, BosToN GLOBE, Sept. 7,
2000, at B3.

% See Press Release, Philip Morris U.S.A., Philip Morris U.S.A. Supports Uniform
National Standard for Cigarette Ignition Propensity (Apr. 25, 2002), available at http://www.
philipmorrisusa.com/pressroom/content/press_release/articles/pr_April_25_2002_PMUSUNS
FCIPasp; Andrew Miga, Congress Hears Bill Mandating Self-Extinguishing Cigarettes,
BosTON HERALD, Apr. 26, 2002, at 37.

% See PHiLIP MORRIS USA, PM USA’s DETAILED POSITION ON REDUCED IGNITION
PROPENSITY LEGISLATION, available at http://www.philipmorrisusa.com/policies_practices/
legislation_regulation/reduced_ignition/pm_usa_position_reduced_ignition_propensity.asp
(last visited Apr. 15, 2003); James, supra note 12, at A30; Federal Legislation by U.S. Rep.
Towns Would Overturn NY's Law Aimed at Reducing Cigarette-Caused Fires, U.S. NEws-
WIRE, Aug. 22, 2002, 2002 WL 22070720 [hereinafter Towns Would Overturn N.Y.'s Law].
Some in the public health community have accused Philip Morris of switching its support
to the Towns-Stearns Act because Philip Morris would be able to claim support for legis-
lation, while actually supporting a bill that may not ultimately require the manufacture of
fire safe cigarettes. See, e.g., Press Release, Campaign for Tobacco Free-Kids, Stearns-Towns
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Although they contain many of the same provisions, there are crucial
differences between the Moakley and Towns-Stearns bills. The Moakley
Act mandates that the CPSC prescribe a fire safety standard for cigarettes
within eighteen months of the bill’s passage.”” Then, within thirty months
of the new standard’s promulgation, all cigarettes sold in the United
States would have to comport with the CPSC requirement.*® The method-
ology used to test the cigarettes would be that recently studied by the.
National Institute of Standards and Technology (“NIST”), which recom-
mended that forty replicate tests be conducted on ten layers of filter pa-
per.® A cigarette would not meet fire safety standards unless it extin-
guished on more than seventy-five percent of the NIST test trials.®* If the
CPSC (because of internal dissension) were unable to agree upon an ap-
propriate fire safety standard, state fire safe laws would not be pre-
empted*' and testing would proceed under the standard prescribed devel-
oped by the TSG and TAG.*

The Towns-Stearns bill also requires the CPSC to develop a fire
safety standard within eighteen months, and it mandates use of the NIST
test methodology,” but there are significant differences between the two
bills. First, the Towns-Stearns bill preempts state legislation, whereas the
Moakley Act allows states to retain tobacco control authority.* This means
that, had the Towns-Stearns bill been enacted it would have overridden
the New York fire safe cigarette legislation and prevented the fire safety
standards in New York from going into effect in 2003.* While such pre-
emption would be a federal standard of sorts (insofar as the lack of a
standard would be federally mandated), it does not provide an affirmative
benchmark to which tobacco companies and public health advocates could
refer. Second, the Towns-Stearns bill would not create any fire safe stan-

Fire Safe Cigarette Bills Good For Tobacco Industry, NOT Health of America’s Children
and Families (July 12, 2002) [hereinafter Stearns-Towns Good For Tobacco Industry],
available at http://tobaccofreekids.org/Script/DisplayPressRelease. php3?Display=520.

3 Joseph Moakley Memorial Fire Safe Cigarette Act of 2002, H.R. 4607, 107th Cong.
§ 3(axD).

B1d.

¥Id. § 3(a)(2).

©Id. § 3(a)(2)(D).

31 Jd. The CPSC has not been able to come to an agreement thus far on a fire safety
standard for cigarettes, though the TAG and the TSG did create testing methodologies. See
SEARCH FOR A STANDARD, supra note 13.

2 H.R. 4607, § 3(a)(5). See supra text accompanying notes 19-27 (describing the TAG
and TSG proceedings).

3 Fire-Safe Cigarette Act of 2002, H.R. 5059, 107th Cong. § 7A(a).

* Joseph Moakley Memorial Fire Safe Cigarette Act of 2002, H.R. 4607, 107th Cong.
§ 4(a); H.R. 5059, § 2(d).

4 H.R. 5059, § 7A. The Towns-Stearns Act would preempt the New York law because
the Towns-Stearns Act designates eighteen months for the CPSC to study the issue of fire
safety and create a standard, and in that time no state law would be allowed to be passed
and any existing law would be blocked. Towns Would Overturn NY's Law, supra note 36.
Public health officials argue that a federal standard would be preferable only if it takes an
affirmative stance on fire safety. Stearns-Towns Good For Tobacco Industry, supra note 36.
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dard if the CPSC were not able to come to an agreement on a standard.*
Third, while both bills grant the CPSC authority to update its fire safe stan-
dards, the Moakley Act only allows changes to the standard that will in-
crease fire safety.*’” The Towns-Stearns Act, in contrast, would allow any
“reasonable” changes to the standard.®

Proponents of the Moakley Act argue that it offers many benefits for
both the public health community and the tobacco industry over both the
Towns-Stearns Act and the status quo. The differences between the two
bills are not large in terms of the ignition propensity or the testing meth-
odology required.® Both bills call for the same testing methodology and
require that cigarettes extinguish seventy-five percent of the time.*® The
only important difference between the two bills is whether fire safe ciga-
rettes will be required at all.>' For the public health community, the most
important benefit of the Moakley Act is that, if the CPSC does not agree
on a fire safety standard for cigarettes after eighteen months of discus-
sion, the Act will still impose an enforceable standard.’? Unlike the Moakley
Act, the Towns-Stearns Act preempts state legislation and does not pro-
vide a federal standard in the event that the CPSC does not come to an
agreement.>® As such, if the CPSC does not agree on a standard, New York’s
fire safety law could not be enforced, and the country would be left with-
out fire safe legislation.>

Neither the Moakley Act nor the Towns-Stearns Act is likely to pass
in the 108th Congress for two primary reasons. First, neither bill gener-
ated hearings or testimony in the 107th Congress, and neither has yet
been reintroduced in the current session of Congress.”® Second, the to-
bacco lobby has traditionally been very strong in fighting against most
tobacco legislation.” On the issue of fire safe cigarettes, the tobacco in-

4 H.R. 5059, § 2(a); Towns Would Overturn NY’s Law, supra note 36.

“TH.R. 4607, § 3(c)(2)(B).

4% H.R. 5059, § 2(b). Three years after the enactment of the bill, the CPSC would be
able to weaken the fire safety standard under the Towns-Stearns Act, while the Moakley
Act would explicitly prevent this from occurring. /d. It may be unreasonable for fire safety
standards to be weakened, but under the Towns-Stearns Act, the possibility of a weaker
standard remains if the CPSC feels a weaker standard would be reasonable. Id.

4 See Michael Pfeil, Smoking Safety Standards, NEWSDAY, Sept. 16, 2002, at A25.Ina
letter to the editor of Newsday, the Vice President of Communications and Public Affairs
for Philip Morris agreed that the differences between the two bills were not large. /d.

50 Compare Joseph Moakley Memorial Fire Safe Cigarette Act of 2002, H.R. 4607,
107th Cong. § 2, with Fire-Safe Cigarette Act of 2002, H.R. 5059, 107th Cong. § 2(a)(2).

5! See text accompanying supra note 46.

2 See H.R. 4607, § 2.

3 H.R. 5059, § 7A.

Md.

5 Representative Markey’s (D-Mass.) office is planning on reintroducing the Moakley
Act this term, though no timetable was set. Interview with Kendra Brown, Legislative As-
sistant in Representative Markey’s Office, in Washington D.C. (Mar. 31, 2003).

% See generally RICHARD KLUGER, ASHES TO ASHES: AMERICA’S ONE-HUNDRED YEAR
CIGARETTE WAR, THE PUBLIC HEALTH, AND THE UNABASHED TRIUMPH OF PHILIP MORRIS
(Vintage Books 1997) (1996) (describing the influence of Philip Morris and the tobacco
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dustry has been particularly active; the co-sponsors of the Towns-Stearns
Act received an average of $16,700 per year in campaign contributions
from the tobacco industry over the last six years, whereas the co-sponsors of
the Moakley Act in Congress averaged $83 during the same period.” The
tobacco industry has helped lobby successfully for years to defeat federal
and state fire safe cigarette legislation.® While tobacco companies have
endorsed the Towns-Stearns Act, presumably because there is a chance
that fire safety standards will not be implemented, the industry would be
better off if the Moakley Act passes.

Among its strategies to defeat fire safe cigarette legislation, the to-
bacco industry has attempted to deflect attention from fire safe cigarettes
to other issues. In an internal corporate presentation, one Philip Morris
executive said of the company’s strategy to defeat fire safe legislation:
“we try to change the focus on the issues . ... Cigarette related fires be-
come an issue of prudent fire safety programs.” In trying to deflect pub-
lic attention from the issue of fire safe cigarettes, the industry has also
focused lobbying efforts on co-opting the support of potential proponents
of fire safe cigarettes.®® For example, realizing that firefighters would be
natural advocates for fire safe cigarettes, the Tobacco Institute, a tobacco
industry lobbying group, focused fire safe spending on encouraging fire
departments to create programs directed at alerting the public to the dan-
gers of fires caused by cigarettes.®' The tobacco industry has successfully

industry on tobacco legislation); STANTON GLANTZ & EDITH BALBACH, THE ToBACCO
WAR: INSIDE THE CALIFORNIA BATTLES (2000) (describing the influence of the tobacco
industry in California). The nonpartisan, nonprofit Center for Public Integrity found that
four tobacco companies were among the ten most active lobbyists in the country. CENTER
FOR PuBLIC ENTITIES, FOURTH BRANCH: MosT ACTIVE LOBBYING ENTITIES IN 2000, at
http://www.public-i.org/dtaweb/SP_FB_NN_MALE.asp?L1=20&L2=10&L3=30&L4=
10&L5=30&State=&Display=FBMostActiveLE (last visited Apr. 13, 2003).

37 Stearns-Towns Good For Tobacco Industry, supra note 36.

8 See Myron Levin, Big Tobacco’s Dollars Douse Push for Fire Safe Cigarettes Lob-
bying: Firms Bankroll Experts, Alliances with Safety Groups to Resist Product Changes,
Papers Show, L.A. TIMES, Jan. 1, 1998, at Al.

% Tina Walls, Philip Morris, Co., Grasstops Government Relations, (Mar. 30, 1993), in
Tosacco DOCUMENTs ONLINE, ar http://tobaccodocuments.org/pm/2024023252-3265.
html?ocr_position=hide_ocr.

© See, e.g., ]. Blake et al., Philip Morris Inc., Workshop—Dealing with the Issues In-
directly: Constituencies (Sept. 13, 1984), in ToBacco DocUMENTS ONLINE (“You have to
try to understand whom you have to neutralize in advance, who is a potential threat to you
and then how do you make common cause with that category of individuals or companies

r group ... so that you can neutralize them.”), at http://tobaccodocuments.org/pm/
2025421934 2000.html?ocr_position=hide_ocr.

! Tobacco Institute, The Tobacco Institute Public Affairs Division Proposed Budget
(1991), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/state_strategies/
1886.htm1?pattern=TIMNO0390579#images. In 1990, the Tobacco Institute also spent
$320,000 on grants to local fire safety organizations and other fire safety associations, while
also spending $480,000 on consulting and public relations firms for fire safety issues. To-
bacco Institute, Appendix B: Elements of Positive Strategy—New Initiatives for Industry
Action, in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/usc_tim/
04330334-0378.htmi?ocr_position=hide_ocr.
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attempted to deflect the issue of cigarette-caused fires from its cigarettes
to a general issue of fire safety. -

For years, the tobacco industry claimed that it was not possible to
make a fire safe cigarette acceptable to consumers.®? Tobacco companies
based these claims on a variety of grounds, including that the technology
did not exist to make fire safe cigarettes, consumers would not find the
fire safe cigarettes acceptable, fire safe cigarettes would be more toxic
than regular cigarettes, and no testing method properly predicted ignition
propensity.5

Recent events reveal, however, that a fire safe cigarette acceptable to
consumers is indeed possible to create at little private cost to cigarette
manufacturers. As a result, cigarette manufacturers would be able to comply
with the Moakley Act. First, as discussed above, the results of the 1984
TSG and 1990 TAG studies showed that a fire safe cigarette can be manu-
factured with minimal economic impact on the tobacco industry.* Sec-
ond, as part of the Tobacco Master Settlement Agreement in 1998,% the
tobacco industry agreed to release some of its internal documents.® These
documents reveal that tobacco manufacturers have created several fire
safe cigarette prototypes at acceptable costs in recent decades® through
experimentation with successful papers and cigarette models.®

62 See, e.g., H. Wakeham, Comments on the Cranston Bill, Philip Morris, Co., (Feb. 15,
1980), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/
1000279660-9662.pdf.

3 See Status of Research Regarding Low Ignition Propensity Cigarettes, supra note 26;
Mushtaq Gunja et al., The Case for Fire Safe Cigarettes Made Through Industry Documents,
11 ToBacco CONTROL 346 (2002).

% See supra text accompanying notes 21, 27.

% See WILSON, supra note 3.

% Id. See also Neil Buckley, A Growing Fire Around Big Tobacco, FIN. TIMES, Nov. 4,
2002, at 16.

¢ See generally Gunja et al., supra note 63, at 347 (arguing that tobacco companies
have been able to manufacture fire safe prototypes since the mid-1990s and citing tobacco
industry documents). Philip Morris began its program in 1974, R. J. Reynolds and Brown
and Williamson in 1979, and Lorillard by 1980. /d.

¢ See id. For instance, R. J. Reynolds experimented with several papers which lowered
the ignition propensity of its cigarettes. Letter from G. Robert Di Marco, R. J. Reynolds
Tobacco Co., to William Owens, Ecusta Paper Division of Olin (July 30, 1984), in To-
BaCCO DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/504750971-
0972.htm1?0cr_position=hide_ocr. By the middle of the 1980s, Philip Morris realized that
mass burn rates (“MBRs”) were the key to controlling ignition propensity. R. W. Dyer,
Philip Morris, Co., Project Tomorrow—Status and Plans, (Nov. 25, 1987), in ToBAcCO
DocUMENTS ONLINE, at http://tobaccodocuments.org/product_design/1002816087-6088.
html?ocr_position=hide_ocr. One 1987 document states,

in light of the fact that it is now public knowledge that ignition propensity is re-
lated to MBR, we might want to bring all of our products to MBR targets in
stages. We can go quite a way in reducing MBRs by making relatively innocuous
changes such as tobacco cut-width, paper permeability, and the type and amount
of additives.

Id.
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Tobacco industry representatives nevertheless continue to argue that
no testing methodology accurately predicts the fire safety of their ciga-
rettes.” Indeed, some of the early testing methodologies yielded incon-
sistent results.”” In 1993, the TAG published a report creating two testing
methodologies, but the tobacco industry criticized the methodologies on
the grounds that the tests were often inaccurate.” The industry claimed
that the fabrics chosen in the testing did not properly represent the range
of fabrics in the real world, and as a result, the industry worked on its
own to create a testing methodology.” For instance, Philip Morris had
been researching alternative testing methodologies, and by the mid-1990s
the company had developed a reliable method for testing ignition propen-
sity using computer modeling.” Since the industry has made so much
progress in creating their own test standards for determining fire safety,
the issue should not present an obstacle to cigarette manufacturers at-
tempting to comply with the Moakley Act.

The tobacco industry also fears that fire safe cigarettes will not be
acceptable to consumers, either because fire safe cigarettes have a differ-
ent taste from non-fire safe cigarettes or because consumers will not like
a cigarette that extinguishes when not puffed frequently.” Indeed, ciga-
rette manufacturers were able to create a cigarette that self-extinguished
(and was thus fire safe) early in their research programs, but the changes
to the cigarette necessary for fire safety made the cigarettes unacceptable
to consumers.”

® See, e.g., Press Statement, R. J. Reynolds Tobacco Company, R. J. Reynolds To-
bacco Company’s Position on “Fire Safe” Cigarettes [hereinafter RIR Position on “Fire
Safe” Cigarettes], available at http://www.rjrt.com/TI/T1FireSafety.asp; Status of Research
Regarding Low Ignition Propensity Cigarettes, supra note 26.

0 See Status of Research Regarding Low Ignition Propensity Cigarettes, supra note 26,
at 1. Using less precise early methods, tests predicted that cigarettes would either extin-
guish 100% of the time or not at all. Id at 15. Furthermore, the fabrics and conditions used
in these tests were not predictive of real world situations. Id. at 10.

1 U.S. CoNsUMER Prop. SAFETY COMM’N, supra note 27.

2 See Status of Research Regarding Low Ignition Propensity Cigarettes, supra note 26,
at 5-6.

3 B. E. Waymack, Philip Morris, Co., Individual Accomplishments, January to June 1994
(June 29, 1994), in ToBacCO DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_
design/2051202450-2451 .html?ocr_position=hide_ocr. A 1992 Philip Morris document notes,
“[c]onsistent relationships/trends have been determined for [ignition propensity] test outcome
with cigarette parameters and very importantly with fabric properties.” Id. Philip Morris
also developed a computer model that helped predict ignition propensity. R. W. Dwyer &
K. H. Shafer, Philip Morris, Co., Project Tomorrow, Second Quarter 1992 (June 1992), in
ToBacco  DoCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/
2022153668-3673.html?0cr_position=hide_ocr.

" Status of Research Regarding Low Ignition Propensity Cigarettes, supra note 26.

75 See, e.g., L. K. Templeton, Brown and Williamson Tobacco Corp., Evaluation of
Ecusta’s Self-Extinguishing Cigarette Paper (Nov. 28, 1983), in ToBacCO DOCUMENTS
ONLINE (evaluating a cigarette that self-extinguished but was unacceptable to consumers
due to increased irritation and less impact), at http://tobaccodocuments.org/product_design/
955015.pdf.
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Over the past two decades, however, the industry has made progress
in the field of consumer acceptability and has experimented with differ-
ent flavors and additives that would make fire safe cigarettes pleasing to
smoke.” By the middle of the 1990s, tobacco manufacturers Philip Mor-
ris, Brown and Williamson, and R. J. Reynolds had all made significant
progress in making fire safe cigarettes that were acceptable to consumers.
For instance, in experiments done on fire safe prototypes of its popular
Camel brand, R. J. Reynolds found “no significant difference” between
regular Camels and fire safe prototypes.” Similarly, in 1993, Brown and
Williamson did experiments with its popular Kool brand and found a fire
safe model that was essentially similar in consumer acceptability to regular
Kools.™

Along with the TAG and TSG feasibility reports and the release of
the decades of research undertaken on fire safe cigarettes, the third recent
event that suggests Congress should pass the Moakley Act is Philip Mor-
ris’s release of a fire safe cigarette paper that the company announced it
would use for its Merit brand cigarettes.” The company dubbed its fire
safe paper “PaperSelect,” and it is the only fire safe cigarette paper that is
currently on the market.® In testing done on PaperSelect, Philip Morris
found that cigarettes wrapped with the new paper were thirty to ninety
percent less likely than control cigarettes to ignite test fabrics.®' Moreo-

% See, e.g., R. K. Greene, Philip Morris, Co., Project Hamlet, Graham'’s Salt (Aug. 21,
1985), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/
2020356664-6671.html?0cr_position=hide_ocr. For example, some companies experi-
mented with adding different types and levels of salts to their cigarette paper or with
changing the types of tobacco in their cigarettes. See id.

7 Stacey Charles, R. J. Reynolds Tobacco Co., Project IP—Sensory Acceptance (Aug.
6, 1993), in ToBaACcCO DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/
508539091-9106.html?ocr_position=hide_ocr. In 1987, Philip Morris did experiments
under the name Project Hamlet and created a fire safe prototype that was not significantly
different than the control cigarette. See A.D. Smith, Philip Morris, Co., Hamlet Test (Apr. 29,
1987), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_design/
2051023053-3054.html?ocr_position=hide_ocr.

8 See P. A. Goodman, Brown & Williamson Tobacco Corp., Dupont Sensory Results (June
21, 1993), in ToBacco DOCUMENTS ONLINE, at http://tobaccodocuments.org/product_ de-
sign/356227.html%ocr_position=hide_ocr; Gunja et al., supra note 63, at 349.

 See Press Release, Philip Morris & Co., Philip Morris U.S.A. to Launch New Ciga-
rette Paper Nationwide on All Merit Cigarettes (July 12, 2000) [hereinafter Philip Morris
U.S.A. to Launch New Cigarette Paper], available at http://www.philipmorrisusa.com/
pressroom/press_releases/default.asp.

8 Nancy Zuckerbrod, Fire Standard Sought for Cigarettes, AP ONLINE, Apr. 25, 2002,
2002 WL 19260837. PaperSelect is manufactured with “speed bumps,” which control the
rate at which cigarettes burn. Philip Morris U.S.A. to Launch New Cigarette Paper, supra
note 79. PaperSelect uses ultra-thin paper on top of its regular cigarette paper, which acts
to slow down the speed at which the cigarette burns. Id.

8 Philip Morris U.S.A. to Launch New Cigarette Paper, supra note 79; Press Release,
Philip Morris Co., What is PaperSelect? (July 12, 2000), at http://www.philipmorrisusa.
com/pressroom/content/press_release/articles/pr_j uly_12_2000_pmutlncpnoamc.asp (last
visited Apr. 13, 2003). John Nelson, Vice President of Operations at Philip Morris, pro-
claimed that “[w]ith PaperSelect paper, we believe that we may have achieved our goal of
providing a cigarette acceptable to consumers that may be less likely to start fires if care-
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ver, the new Merit cigarette performed very well in test market surveys:
nine out of ten current Merit smokers, and one out of three smokers of
competitors’ cigarettes, preferred the Merit with PaperSelect to the old
Merit.*> Philip Morris also reported that the PaperSelect cigarette was no
more toxic than the previous Merit cigarette.® The company said it was
conducting research on mass producing the paper and using it on other
brands,* though it has yet to unveil any results of such research. Al-
though this represents an important step in the evolution of fire safe ciga-
rettes, the public health community has criticized Philip Morris for only
placing PaperSelect on its Merit brand, which is not one of Philip Mor-
ris’ largest brands and has a low market share nationally.®

If one accepts that fire safe cigarettes are socially desirable, the next
logical question is whether fire safe cigarette legislation is necessary on
the federal level now that New York has shown state action is a feasible
alternative.®® New York’s adoption of its own fire safe cigarette legisla-
tion gives tobacco companies a compelling reason to support a federal
standard. If another state were to adopt a fire safe cigarette bill with fire
safety standards even slightly different from New York’s, the tobacco
industry would have to manufacture different cigarettes for different states.”
Assuming such a burden would, in turn, create huge production and dis-
tribution problems for tobacco companies that would drive up their costs
dramatically.®®

lessly handled.” Philip Morris U.S.A. to Launch New Cigarette Paper, supra note 79.

8 1d.

8 See Philip Morris U.S.A. to Launch New Cigarette Paper, supra note 79.

8 1d.

8 See, e.g., Miguel Bustillo, Bill to Boost Fire Safety in Cigarettes Dies, L.A. TIMES,
Aug. 22, 2000, at A3; Cara Beardi, PM Pushes Paper with New $20 Mil Merit Effort, AD-
VERTISING AGE, July 17, 2000, at 4. Before the introduction of Paper Select, Merit had a
national market share of 1.84%. Id.

8 N.Y. Exec. Law § 156-c (McKinney 2000). See Press Release, National Association
of State Fire Marshals, National Association of State Fire Marshals Policy Regarding “Fire
Safe” Cigarettes (Apr. 2001), available at http://www.firemarshals.org/issues/home/
cigarette_fires.html.

8 PHILIP MORRIS USA, supra note 36. In testimony before the 2001 Minnesota com-
mittee examining the fire safe cigarettes issue, James Goold, an attorney representing R. J.
Reynolds, Brown and Williamson, and Lorillard, said that his three clients favor a single
federal standard for fire safety over responding to a patchwork of various state standards.
David Hanners, Minnesota House Panel Rejects ‘Fire Safe’ Cigarette Bill, KNIGHT-RIDDER
TriB. Bus. NEws, Mar. 28, 2001, available at 2001 WL 17606459.

8 See Zuckerbrod, supra note 80. Philip Morris argues that

because state and local initiatives will inevitably lead to conflicting standards,
they would likely impose substantial burdens on interstate commerce. Cigarettes
are manufactured for nationwide distribution in a small number of factories; it
simply won’t be practical to try to make a number of different versions of each brand
to satisfy differing performance standards.

PHILIP MoRRIS USA, supra note 36.
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Fire safe cigarette legislation in states other than New York is a real
possibility. Massachusetts, New Jersey, and Washington are currently
considering or have recently considered fire safe cigarette bills.®® In
March 2001, a fire safe cigarette bill in Minnesota was narrowly defeated
in the Commerce, Jobs, and Ecoriomic Development Committee by a
fourteen to twelve vote.” In 2000, a fire safe cigarette bill passed the
California Senate but was defeated in the Governmental Organization
Committee in the California State Assembly.”” A similar bill in Massa-
chusetts is having more success: it was overwhelmingly passed by the
State Senate in June 2001 by a thirty-four to one margin, and it also had
the support of more than half of the members of the State House.”? Al-
though the bill died in the State House Ways and Means Committee when
the legislative term expired, the bill has been reintroduced this year.” The
highly publicized death of a young girl due to a discarded cigarette in
October 2002,** as well as a highly publicized nightclub fire in Rhode
Island in March 2003, may re-energize the forces that support the fire
safe cigarette bill. The bill was reintroduced in the Massachusetts Senate
with twenty-three of the forty Senators signing on as co-sponsors.”® In
addition, eighty-one out of 160 state representatives co-sponsored the bill.”?
Thus, if the bill can survive any lobbying efforts that may be used to keep
it in committee, it has the support of the majority of the members of both
houses and would probably be voted into law. On the other hand, various
states have tried to pass fire safe cigarette bills for a decade with only

¥ An Act to Reduce the Loss of Lives Due to Fires Caused by Cigarettes, S.B. 1329,
183d Gen. Ct, Reg. Sess. (Mass. 2003) (requiring fire safe cigarettes that are no more toxic
than non-fire safe cigarettes); Cigarette Fire Safety Act, A.B. 1174, 210th Leg. (N.J. 2002)
(requiring fire safe cigarettes, motivated in part by the fact that Philip Morris created its
PaperSelect paper); An Act Relating to Cigarette Fire Safety, H.B. 1410, 57th Leg., Reg.
Sess. (Wash. 2001) (requiring fire safe cigarettes according to standards set by Washington
State Patrol).

% Hanners, supra note 87.

°! Press Release, Adam Schiff, Senate Approves ‘Fire Safe’ Cigarette Legislation (June
29, 2000), available at http://www.sen.ca.gov/ftp/sen/SENATOR__ 20-__200LD/SCHIFF/
PRESS-RELEASES/0714D.TXT. See Bustillo, supra note 85. Members of the Govern-.
mental Organization Committee reportedly have been among the top recipients of tobacco
industry campaign contributions in the California legislature. Miguel Bustillo, Tobacco
Companies Attack Fire Safety Bill, L.A. TIMEs, Aug. 21, 2000, at A3.

92 Kay Lazar, Fire Safe Butts Urged in Wake of Tragedy, BosToN HERALD, Nov. 3,
2002, at 2.

% An Act to Reduce the Loss of Lives Due to Fires Caused by Cigarettes, S.B. 1329,
183d Gen. Ct, Reg. Sess. (Mass. 2003).

9 Lazar, supra note 92, at 2.

% Ken Maguire, ‘Safe’ Cigarette Backers Give it Another Go, ASSOCIATED PRESS, Mar.
14, 2003, available at http://www.tobacco.org/news/119928.html. The sponsoring State
Senator of fire safe legislation in Massachusetts hoped that the increased publicity of fire
safety in Massachusetts following the nightclub fire may have led to increased awareness
of the need to prevent fires caused by cigarettes. Id.

% Cheryl Jacques, Legislative Co-Sponsors to the Moakley Bill (2003) (on file with
author and Sen. Jacques’ office).

9 Maguire, supra note 95.



572 Harvard Journal on Legislation [Vol. 40

New York actually passing a bill.*® Ultimately, given the number of state
legislators that are interested in fire safe cigarettes and the progress of
bills in Massachusetts and Minnesota, there is a reasonable chance that
over the next few years an additional state fire safe cigarette bill will pass.

The possibility of litigation on the issue of fire safety may also push
the tobacco industry to support federal legislation in the form of the Moak-
ley Act. A person burned or killed in a fire caused by cigarettes may sue
the tobacco company under a products liability theory for not creating a
fire safe cigarette.” Products liability holds a manufacturer responsible
for a product when it performs in a manner unreasonably dangerous to
the consumer.'® A person burned in a fire could claim that when ciga-
rettes cause fires, the cigarettes are not acting according to their intended
design.!! Without fire safe cigarette legislation, litigation on the issue is
not likely to decrease because the number of fires started by cigarettes
will probably remain at or near its current level.'*

On the other hand, an examination of the relatively brief history of
fire safe cigarette litigation'® suggests that the tobacco industry may have
little to fear if products liability litigation increases. The tobacco industry
has an excellent record in past fire safe cigarette cases, never even having
to go through a trial on the issue of fire safety.'™ Most of plaintiffs’ ar-
guments in these cases have proceeded on products liability and breach
of implied contract theories.'® In Sacks v. Philip Morris,'® for example,
the plaintiffs claimed that a non-fire safe cigarette is defective in design
and that the tobacco industry has a duty to warn consumers of the risk of
fire posed by cigarettes.'” The plaintiffs also contended that cigarette

% See, e.g., H.B. 747, 65th Adj. Sess. (Vt. 1997); H.B. 1862, 175th Gen. Ass., Reg. Sess.
(Pa. 1991).

9 See generally RICHARD A. EPSTEIN, CASES AND MATERIALS ON ToORrTS 769-851 (7th
ed. 2000) (citing cases and doctrine on when a person can sue a products manufacturer for
a defective product).

10 1d. at 772-74.

101 See RESTATEMENT (SECOND) OF ToRTS § 402A (1966).

102 See Terry Halbert, The Fire Safe Cigarette: The Other Tobacco War, 102 Bus. Soc’y
REev. 25, 32-33 (1999) (arguing that unless cigarette manufacturers are forced to produce
fire safe cigarettes, fire safe cigarettes will not be manufactured and marketed)

13 The first fire safe cigarette case was Lamke v. Futorian Corp., 709 P.2d 684 (Okla.
1985) (holding that plaintiff, burned in a fire caused by a cigarette, was unable to prove the
cigarette was dangerous to a degree not contemplated by the ordinary consumer). Only
about five fire safe cigarette cases have been filed since the first case was decided in 1985.
See, e.g., Griesenbeck v. Am. Tobacco Co., 897 F. Supp. 815, 817 (D.N.J. 1995); Kearney
v. Philip Morris, 916 F. Supp. 61 (D. Mass. 1996).

104 See, e.g., Griesenbeck, 897 F. Supp. at 817, Halbert, supra note 102, at 29-31 (de-
tailing the facts of some of the cases in which claims have been dismissed).

105 See, e.g., Griesenbeck, 897 F. Supp. at 817-18 (involving claim under a negligence
theory for failure to design a fire safe cigarette, as well as under a strict liability theory for
product defect and breach of implied warranty).

106 1996 WL 780311, at *1 (D. Md. 1996) (involving claim under Maryland Consumer
Protection Act alleging misrepresentations about technical feasibility of fire safe cigarettes
and under negligence theory for defective design).

197 Id. at *2. Generally, a plaintiff can recover damages against a manufacturer if the
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manufacturers had breached an implied warranty with consumers by
failing to incorporate a “reasonable measure of safety” in their cigarettes’
designs.'®

On their face, the legal arguments for the tobacco industry appear
strong and it would seem that the industry need not fear increased litiga-
tion. The Sacks plaintiffs needed to prove the claim that the cigarette was
defective in design under either a consumer expectation test or a risk-
utility test.'® The consumer expectation test requires the plaintiff to show
that the product is “dangerous to an extent beyond that which would be
contemplated by the ordinary consumer.”!!® Under this test, the industry
persuaded the court that ordinary consumers know that a cigarette is made to
burn and that dropped cigarettes can cause fires; thus, the cigarette at is-
sue was no more dangerous than the ordinary consumer would expect.'"

Anticipating such difficulties in meeting the consumer expectation
test, the plaintiffs in Sacks instead urged the court to apply the risk-utility
test, which takes into account many different factors—including the use-
fulness of the product, the availability of safer products, and the obvious-
ness of the danger—and asks whether the risks posed by the product de-
sign outweigh its benefits.''? The court followed the plaintiffs’ urging and
used that test to determine whether a non-fire safe cigarette had a defec-
tive design.'” Relying heavily on the issue of the obviousness of the dan-
ger, the court found that the cigarette was not defective in design.'"* The
court found “the potential for a cigarette to ignite fabric and start fires is
well known and part of the community’s common knowledge.”''> The

manufacturer has designed a defective product or if a manufacturer has failed to properly
warn a consumer of a product’s risks. RESTATEMENT (THIRD) OF ProDs. L1AB. § 2 (1998).
In Sacks, the plaintiffs claimed that, had the defendants fully informed the public of the
possibility of creating a fire safe cigarette, the public would have pressured Philip Morris
into creating and marketing that cigarette. Sacks, 1996 WL 780311, at *2. Thus, the failure
to warn the public created the design defect. /d.

198 Sacks, 1996 WL 780311, at *6. Plaintiffs claimed that there was an implied war-
ranty in the sale of cigarettes that the product was safe when used in a reasonable manner.
Id. Defendants countered by stating that cigarettes that cause fires are not used in the man-
ner intended by the manufacturer. /d. at *5.

10 1d. at *3.

10 1d. at *2 (quoting RESTATEMENT (SECOND) OF TORTS § 402A (1966)).

U1 Id. at ¥4-%5,

"2 ]d. at *3-*4; KENNETH S. ABRAHAM, FORMS AND FUNCTIONS OF TORT LAwW 195-98
(2002). In the fire safe cigarette cases in the 1980s and 1990s, it was unclear whether a fire
safe cigarette was technically and commercially feasible. See, e.g., Griesenbeck, 897 F.
Supp. at 823 (noting that the record was not developed on whether a fire safe cigarette was
technically feasible). In a state with particularly consumer-friendly laws and judges, the
fact that a fire safe cigarette is now technically and commercially feasible may be an im-
portant factor in determining whether a cigarette will pass the risk-utility test.

13 Sacks, 1996 WL 780311, at *3-*6.

"4 Id. at *5 (“Courts have consistently found that the danger that a cigarette can start a
fire is both obvious and commonly known to the general public. It is equally certain that
injury can be avoided if a smoker exercises reasonable care”).

1S Id. at *6.
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usefulness and the availability of safer products were not explicitly con-
sidered by the court.'

The Sacks court was unreceptive to the argument that tobacco com-
panies have a duty to warn consumers that their cigarettes are not fire safe.'"”
Applying Maryland law, the district court found no liability for negli-
gence in design or for failure to warn “where the defect is open and ob-
vious to the consumer.”'"® The industry argued that the potential for its
cigarettes to ignite fabric is clearly open and obvious, and the plaintiffs
offered no counterargument that the court accepted.'"

The Sacks plaintiffs also argued that cigarette manufacturers breached
an implied warranty by failing to include a “reasonable measure of safety”
in their cigarettes’ design.'” The court held that an implied warranty
should only apply when a product is used in a normal manner and “can-
not be extended so broadly as to protect against every instance of the
purchaser’s careless use of the product.”'?!

Notwithstanding their success in past fire safe cases, tobacco com-
panies may have reason to fear further litigation, and this should provide
them an incentive to support federal legislation. First, the advent of Pa-
perSelect and its use on the Merit cigarette for the past three years proves
that tobacco companies can manufacture and market fire safe cigarettes,
whereas in the previous fire safe cigarette cases it was questionable whether
a fire safe cigarette was feasible. In Kearney v. Philip Morris,'* the Mas-
sachusetts district court relied heavily on the idea that there was no good
test methodology, and thus it was not possible for the industry to create a
fire safe cigarette.!” Now that Philip Morris has created a testing meth-
odology that it is satisfied with and has claimed that its Merit cigarettes
are fire safe, there is reason for a court to believe that an alternative de-
sign would have prevented a fire.

Tobacco companies also have reason to fear litigation because not all
courts find that the doctrine of open and obvious risks is always a com-
plete bar to plaintiff recovery.'”* The Kansas Supreme Court in Delaney v.

116 Id. at *3-*4,

n7 [d

18 Id. at *5 (quoting Mazda Motor of Am., Inc. v. Rogowski, 659 A.2d 391, 396 (Md.
Ct. Spec. App. 1995)).

119 Id. Plaintiffs argued that the average consumer did not truly understand the poten-
tial of cigarettes to cause fatal fires. /d. Plaintiffs also argued that it is not common knowl-
edge that cigarettes burn hot enough to ignite fabrics. Id.

120 Id, at *6.

121 Id

12916 F. Supp. 61 (D. Mass. 1996).

123 See id. at 68. In holding that there was no design defect in a non-fire safe Marlboro
Light cigarette, the court found plaintiffs had failed to establish that an alternative design
identified by the NIST as potentially being fire safe “more probably than not . .. would
have prevented the fire and that a ‘defect’ in the design . . . was a cause-in-fact of the fatal
fire.” Id. at 69.

124 See RESTATEMENT (THIRD) OF PRODS. LiaB. § 2 cmt. d (1998) (“The fact that a
danger is open and obvious is relevant to the issue of defectiveness, but does not necessar-
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Deere and Company reasoned that a manufacturer can be found liable
when a danger is open and obvious because the openness and obvious-
ness of the danger is only one factor to consider in the reasonableness of
the design of the product.'”® Delaney indicates that it is not clear that the
tobacco industry will be able to count on every court extending the open
and obvious rule to non-fire safe cigarettes, especially given that judges
have discretion as to how to interpret products liability doctrine.'” While
this reasoning did not win a majority of judges in Lamke v. Futorian
Corporation,'” the dissent in that case said that it may be unclear to the
common cigarette smoker that some cigarettes burn longer than others.'?
Given that some cigarettes are now fire safe and some not, it is possible
that a court may find that non-fire safe cigarettes are an unexpected dan-
ger to consumers.

In addition, courts have been moving toward using risk-utility analy-
sis over the consumer expectation test in determining whether non-fire
safe cigarettes are defective in design.'” The risk-utility test asks the
court to weigh the social utility of a product against the safety risk it pre-
sents, regardless of whether that risk is open and obvious."®® The risk-
utility test only allows manufacturers of products to escape liability if
there is utility in the product not being the safest it can be."' If a plaintiff
is able to successfully point to the PaperSelect as evidence that a fire safe
cigarette is possible, then the tobacco industry would need to argue that
there is some utility in a non-fire safe cigarette.'

ily preclude a plaintiff from establishing that a reasonable alternative design should have
been adopted that would have reduced or prevented injury to the plaintiff”).

125 Delaney v. Deere & Co., 999 P.2d 930, 939 (Kan. 2000).

126 Id. The Delaney court cited Kearney and stated that some states limit the rule of
open and obvious to only common, everyday products, which a cigarette would be. See id.
at 939 (citing Kearney, 916 F. Supp. at 68). Other courts, however, have said that the rule
only applies to simple tools. See, e.g., Inman v. Heidelberg E., 917 F. Supp. 1154, 1158
(E.D. Mich. 1996). The New Jersey statute does not apply the doctrine to industrial ma-
chinery, equipment used in the workplace or dangers that can be feasibly eliminated with-
out impairing the usefulness of a product. N.J. STAT. ANN. § 2A:58C-3(a)(2) (West 2002).

127709 P.2d 684 (Okla. 1985).

128 Id. at 689 (Doolin, J., dissenting). The dissent also noted that “[i]f indeed the ciga-
rette manufactured by Philip Morris were designed in a manner which made it dangerous
to an extent beyond that which is contemplated by the ordinary consumer, then Philip Mor-
ris had a duty to warn consumers of the dangerous characteristics of its product.” Id.

129 See ABRAHAM, supra note 112, at 195-98; EPSTEIN, supra note 99, at 795-97 (ob-
serving that risk-utility analysis has been used more in recent years than the consumer
expectation test).

130 See, e.g., O'Brien v. Muskin Corp., 463 A.2d 298, 307 (N.J. 1983) (finding that a
vinyl-lined pool was defectively designed even though the risk was open and obvious).

131 See, e.g., Wright v. Brooke Group Ltd., 652 N.W.2d 159, 168-69 (lowa 2002)
(“Products are not generically defective merely because they are dangerous. Many product-
related accident costs can be eliminated only by excessively sacrificing product features
that make products useful and desirable. Thus, the various trade-offs need to be consid-
ered”).

132 See ABRAHAM, supra note 112, at 195-96.
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It would be in the interests of the tobacco companies to avoid litiga-
tion on the issue of fire safety. Losing even one case could result in a large
verdict if the court awards punitive damages to the plaintiff(s)."** Even
more problematic for the industry is that losing one case may encourage
other victims of fires caused by cigarettes to sue."* Endorsing and com-
plying with a federal statute would allow the tobacco companies to claim
in court that they are doing what the federal government requires of
them.'® Because the Moakley Act guarantees an affirmative federal stan-
dard, it presents a greater chance that tobacco companies have something
tangible to point to when making such claims. While complying with a
statute is not a complete bar to liability, in many jurisdictions, defendants
can use their compliance as proof of reasonable conduct on their part.'*

The fire safe issue has been in front of Congress frequently over the
last two decades, and the tobacco industry has been doing research on fire
safe cigarettes for twenty-five years. The negative publicity that comes with
each fire started by cigarettes is certainly troubling for the industry.'”’
Now that cigarette manufacturers have the means to create fire safe ciga-
rettes, it is important for them to do so. With the advent of the PaperSe-
lect fire safe paper and the passage of New York’s fire safety law, the
time is ripe for Congress to address the issue. For purposes of litigation,
especially since the advent of PaperSelect, a federal standard gives to-
bacco manufacturers an easily demonstrable benchmark upon which to
rest their product safety arguments. If even one state in addition to New
York passes a fire safe cigarette law, the industry will face a situation it
wants to avoid—being forced to create different cigarettes for different
states.'*® Now that it is known that tobacco companies can comply with a
fire safe standard from technical, commercial, and economic standpoints,
Congress should pass a fire safe cigarette law immediately. The Moakley
Act would ensure that a fire safe standard would be implemented, whereas
the Towns-Stearns bill does not guarantee the establishment of such a

13 Courts have not yet examined the issue of punitive damages in fire safe cigarette
cases because plaintiffs have not proven negligence. See, e.g., Lamke v. Futorian Corp.,
709 P.2d 684, 684 (Okla. 1985). Bur see id. at 690 (suggesting in dissent that punitive
damages may be appropriate in fire safe cigarette cases).

13 Halbert, supra note 102, at 33, ’

135 If a statute were enacted, this would, of course, also make it easier for plaintiffs to
prove a design defect because legislation would provide a clear standard, and non-
compliance with enacted legislation is per se negligence. RESTATEMENT (THIRD) OF TORTS
§ 12 (1999). If a fire safe statute were passed, the tobacco industry plans to comply with
the law. See, e.g., RIR Position on “Fire Safe” Cigarettes, supra note 69.

136 RESTATEMENT (THIRD) OF TORTS § 12 (1999).

137 Comments of Samuel D. Chilcote, Jr., Executive Committee Meeting, Lorillard To-
bacco Company (Oct. 28, 1982), in ToBacCo DOCUMENTS ONLINE (noting that fire safe
cigarettes are a major public perception concern for the tobacco industry), at
http://tobaccodocuments.org/product_design/03667148-7173.pdf.

138 See Lazar, supra note 92 (quoting a Philip Morris spokesman explaining that the
company did not want Massachusetts to pass a state law that conflicted with New York’s
state law).
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standard. That alone is sufficient reason to support passage of the Moak-
ley Act, because it would most effectively reduce the number of lives
unnecessarily lost in fires caused by cigarettes.

—Mushtaq Gunja






HELP AMERICA VOTE ACT

The controversy and debate generated by the 2000 presidential elec-
tion led lawmakers of both parties to seek legislation to help make fed-
eral elections fairer and more accurate exercises of democracy.' The re-
sult was the Help America Vote Act,2 which President George W. Bush
signed into law on October 29, 2002.*> Lawmakers have called the Help
America Vote Act the most significant voting rights legislation since the
Voting Rights Act of 1965* and the first civil rights law of the twenty-first
century.” The Help America Vote Act passed both houses of Congress with
overwhelming bipartisan support.®

The outcome of the 2000 presidential election remained undecided
for several weeks after Election Day, with only several hundred votes sepa-
rating Republican Governor George W. Bush and Democratic Vice Presi-
dent Al Gore in official vote tallies in the decisive state of Florida.” Con-
fusing ballot designs, computer malfunctions and misplaced ballot boxes
made the presidential election in Florida frustrating and controversial.?
For instance, some Florida voters complained that the poor design of

! See, e.g., 148 ConG. REC. §10,488 (daily ed. Oct. 16, 2002) (statement of Sen.
Christopher Bond (R-Mo.)) (stating that in the Act, Congress “tried to address each of the
fundamental problems [it] discovered” from the 2000 election); 148 CoNG. Rec. H7847
(daily ed. Oct. 10, 2002) (statement of Rep. Corrine Brown (D-Fla.)) (stating that the Help
America Vote Act “is the greatest accomplishment of the 107th Congress” because it
“make[s] sure that what happened in the 2000 election never happens again in this coun-
try”).

2 Help America Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 1666, 1666-1730 (to
be codified at 42 U.S.C. §§ 15301-15545).

3 See Press Release, White House Office of the Press Secretary, President Signs His-
toric Election Reform Legislation into Law (Oct. 29, 2002), available at http://www.
whitehouse.gov/news/releases/2002/10/20021029-1.html.

4 See 148 CoNG. REc. H7841 (daily ed. Oct. 10, 2002) (statement of Rep. Steny Hoyer
(D-Md))). The Voting Rights Act of 1965 sought to protect the right to vote against dis-
crimination on the basis of race or color. See Voting Rights Act of 1965, 42 U.S.C. §§ 1973 to
1973aa-6 (2000).

5 See 148 ConG. REC. S10,500 (daily ed. Oct. 16, 2002) (statement of Sen. Christo-
pher Dodd (D-Conn.)).

¢ See Robert Pear, Congress Passes Bill to Clean up Election System, N.Y. TIMEs, Oct.
17, 2002, at Al. The Senate passed the bill by a 92 to 2 vote and the House passed the bill
by a 357 to 48 vote. See U.S. SENATE, RoLL CALL VOTE NUMBER 238, ar http://www.
senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=107&session=
2&vote=00238 (last visited Apr. 14, 2003); U.S. HoUSE, RoLL CaLL 462, at http://clerkweb.
house.gov/cgi-bin/vote.exe?year=2002&rollnumber=462 (last visited Apr. 14, 2003).

' See, e.g., Associated Press, The Vote in Florida, N.Y. TIMES, Nov. 18, 2000, at A1 tbl.
(showing Bush’s official lead as three hundred votes two weeks after the election). Gore
eventually won the popular vote by more than 500,000 votes, but neither he nor Bush could
have won the presidency without winning Florida’s twenty-five electoral votes. See FED.
ELECTION CoMM’N, 2000 OFFICIAL PRESIDENTIAL GENERAL ELECTION RESULTS, at http://
www.fec.gov/pubrec/2000presgeresults.htm (last visited Apr. 14, 2003). When Bush was
declared the winner in Florida, he had 271 electoral votes to Gore’s 266. See id.

8 See Rick Bragg & Dana Canedy, Anger and Chagrin after an Oops on a Ballot, N.Y.
TiMEs, Nov. 10, 2000, at Al.
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“butterfly” ballots® caused them to vote mistakenly for Reform Party candi-
date Pat Buchanan when they had meant to vote for Gore, or to vote for
both Buchanan and Gore, thereby disqualifying their ballots.® The close-
ness of the race also magnified controversies over election officials’ treat-
ment of absentee ballots from military personnel serving overseas,'' as
well as the treatment of registered voters who were turned away at the
polls because their names did not appear on voter registration lists.'> Some
observers pointed out that in Florida the margin of error was likely greater
than Bush’s margin of victory."* Moreover, these problems were not unique
to Florida, but were likely present in many other states.'* With no clear,
politically neutral way to determine the election results in Florida, the

 The Palm Beach County butterfly ballot that confused some voters “split candidates
into two columns and placed the punch hole for Reform Party nominee Pat Buchanan be-
tween those of [Bush and Gore], even though these latter two were listed side-by-side in
the column on the left.” Paul M. Schwartz, Voting Technology and Democracy, 77 N.Y.U.
L. REV. 625, 645 (2002). For a picture of the butterfly ballot, see MARTIN MERZER ET AL.,
MiamMi HERALD REPORT: DEMOCRACY HELD HOSTAGE 154 (2001), cited in Schwartz, su-
pra, at 645 n.90.

10 See Bragg & Canedy, supra note 8, at Al (explaining that voters who had mistak-
enly voted for Buchanan did not seek to correct their mistakes because they were “embar-
rassed, ashamed or did not know what to do”).

11 See Richard Pérez-Pefa, Absentee Ballots: G.O.P. and Democrats Trading Accusa-
tions on Military Votes, N.Y. Times, Nov. 19, 2000, at Al (reporting Republican charges
that Democrats tried to invalidate overseas military ballots that were likely votes for Bush).
Democrats acknowledged that preventing the counting of military ballots mailed from
overseas without postmarks would benefit Gore. See Richard Pérez-Pefa, Military Ballots
Merit a Review, Lieberman Says, N.Y. TIMES, Nov. 20, 2000, at Al. Still, they argued that
they were simply following the law in trying to invalidate such ballots without postmarks.
See id. Without postmarks there was no way to know whether the ballots had been mailed
before Election Day. See Tim Golden, Uncounted Overseas Votes Carrying a Pro-Bush
Profile, N.Y. TiMEs, Nov. 16, 2000, at Al. Republicans countered that the military often
does not postmark mail and that soldiers should not be penalized for a practice that was
beyond their control. See Richard Pérez-Peiia, Bush Files Suit to Restore Rejected Military
Ballots, N.Y. TIMES, Nov. 23, 2000, at A36.

12 See Mireya Navarro & Somini Sengupta, Arriving at Florida Voting Places, Some
Blacks Found Frustration, N.Y. TimEs, Nov. 30, 2000, at Al (reporting one frustrated voter
who could not vote as saying, “[I]f you have all your stuff and ID and you’re registered and
everything is right, why go through that if you still can’t vote?”). The difficulty of main-
taining accurate voter registration lists was one of the biggest problems revealed in the
2000 election. See CALTECH/MIT VOTING TECH. PROJECT, VOTING: WHAT Is, WHAT CouLD
BE 26-31, 86 (2001) [hereinafter CALTECH/MIT VoTING TECH. PROJECT], available at
http://www.vote.caltech.edu/Reports/july01/July01_VTP_%20Voting_Report_Entire.pdf.
The report, a joint project by the California Institute of Technology and the Massachusetts
Institute of Technology, investigated the causes of the equipment and administration prob-
lems from the 2000 presidential election. See id.

13 Jason B. Binimow, Annotation, Challenges to Punch Card Ballots and Punch Card
Voting Systems, 103 A.L.R.5th 417 (2002); Paul S. Herrnson, Improving Election Technol-
ogy and Administration: Toward a Larger Federal Role in Elections?, 13 STAN. L. & PoL’y
REv. 147, 148 (2002) (stating that Florida’s popular vote margin was “smaller than the
number of uncounted votes”). Over two thousand ballots were not counted in one Florida
county alone; the winner of Florida’s electoral votes was decided by 537 popular votes.
See Schwartz, supra note 9, at 625-26.

14 See infra text accompanying notes 53-55.
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United States Supreme Court intervened to bring the state’s recount pro-
cesses to a halt, effectively awarding the election to Governor Bush.?

By providing federal funds and articulating stricter voting standards,
the Help America Vote Act addresses, among other things, incomplete
voter registration lists, inaccurate voting machines, inefficient election
administration, and the controversy over unmarked military ballots. Title
I of the Act makes federal funds available on the basis of each state’s voting
age population.’® It also provides for a minimum amount that will be
given to each state'” to replace punch card and lever voting machines
with machines that have “feedback™ features that allow voters to review
and correct their votes.'® Title I funds are also available for training poll
workers, for educating voters on voting procedures and technology, and
for other voting administration needs.'” The Act also establishes the
Election Assistance Commission (“EAC”) to provide information on fed-
eral elections, including information on election equipment.?® In addition,
Title II1 of the Help America Vote Act specifies uniform election tech-
nology and administration requirements for federal elections, including
voter notification of “overvotes” and the ability to correct for them;?' stan-
dards for determining what constitutes a vote;* standards for provisional
voting;? new identification requirements for those registering to vote by
mail;** and procedures for improved voting by overseas military person-
nel.” States are not required to apply for Title I federal funds to replace old

15 See Bush v. Gore, 531 U.S. 98, 104-07 (2000) (holding that using different stan-
dards for counting votes in different counties across Florida violated the Equal Protection
Clause). The Supreme Court’s role in the controversy was seen by critics as judicial poli-
tics at its worst but by defenders as justified judicial intervention. See ALAN M. DER-
SHOWITZ, SUPREME INJUSTICE: How THE HiGH CoURrT HiJacKED ELECTION 2000 (2001)
(arguing that the Court’s conservative majority went against previous positions to rule for
Bush); VINCENT BucGLIosi, THE BETRAYAL OF AMERICA: How THE SUPREME COURT UN-
DERMINED THE CONSTITUTION AND CHOSE OUR PRESIDENT (2001) (calling the Supreme
Court’s decision a “crime”); Richard A. Epstein, In Such Manner as the Legislature
Thereof May Direct: The Outcome of Bush v. Gore Defended, 68 U. CHI. L. REV. 613, 614
(2001) (calling “overheated” the rhetoric against the Supreme Court’s decision in Bush v.
Gore and offering a qualified defense of the decision); Michael J. Klarman, Bush v. Gore
Through the Lens of Constitutional History, 89 CaL. L. REv. 1721, 1764 (2001) (arguing
that, while the Supreme Court “picked a president” through its Bush v. Gore decision, the
decision is not likely to harm the Court’s public standing much); Richard A. Posner, Bush
v. Gore: Prolegomenon to an Assessment, 68 U. CH1. L. REv. 719, 736 (2001) (arguing that
Bush won the Florida vote by 930 votes as there was “no legal basis” for accepting votes
from late hand recounts).

' Help America Vote Act of 2002, Pub. L. No. 107-252, § 101(d)(3)-(4), 116 Stat.
1666, 1670 (to be codified at 42 U.S.C. § 15301).

71d. § 101(d)(2).

18 See infra text accompanying notes 121-125.

9 Help America Vote Act of 2002 § 101(b)(1)(A)-(H).

0 See infra text accompanying notes 113-119.

2 See infra text accompanying notes 122-123.

22 See infra text accompanying notes 126—128.

B See infra text accompanying notes 131-133.

# See infra text accompanying notes 150-152.

3 See infra text accompanying notes 160—163.
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voting machines® or improve election administration,” but all states must
comply with the provisions of Title II1.2 As Title I funds can also be used
to meet the mandatory obligations of Title I1[,?* the vast majority of states
are likely to accept Title I funds and their concomitant obligations.

The Help America Vote Act is a civil rights act for all Americans,
seeking to improve voting access and fairness for all. Its technical provi-
sions on voting equipment and election administration may be mundane
compared to the groundbreaking efforts of civil rights legislation in the
1960s. The right to vote has little meaning, however, if that promise is
lost to old voting machines that cannot read properly cast ballots or ill-
trained poll workers who incorrectly inform a citizen that he or she has
not registered to vote. Arguably the most important responsibility of a
well-functioning democracy is making sure that elections are fairly ad-
ministered. If the peoples’ will is not accurately reflected in and mani-
fested through elections people will lose faith in the legitimacy of de-
mocracy. The Help America Vote Act is a balanced, bipartisan law that
combines federal monetary assistance and standards with state-level im-
plementation to achieve fairer federal elections. Significantly, the Act
respects principles of federalism in following the tradition of local and
state administration of elections.*

While the regulation of elections has largely been a state and local
responsibility in America, it has not completely escaped the influence of
Congress and federal agencies. In 1975, the General Accounting Office
and the National Institute of Standards and Technology (“NIST”) issued
a report that recommended greater use of audit mechanisms and security
and accuracy for computerized voting systems.’! Until then, there had
never been any federal standards, voluntary or involuntary, regulating
voting systems.* In response to the report, Congress gave the Federal
Election Commission (“FEC”) and the NIST the task of studying the fea-
sibility of developing voluntary standards and testing procedures for
voting systems,* but it did not give “explicit responsibility” to any fed-

% See Help America Vote Act of 2002, Pub. L. No. 107-252, § 102(b)(1)(A), 116 Stat.
1666, 1671 (to be codified at 42 U.S.C. § 15302) (stating that funds are awarded to states
on a voluntary basis for use in replacing voting machines).

2 See id. § 101(a). Appropriate use of funds include complying with Title HI require-
ments, improving administration of elections for federal office, educating voters about
voting technology, training election officials, and upgrading voting technology. Id.
§ 101(a)(1)(A)-(D), (F).

B ]1d. § 401.

BId. § 101(b)(1)(A).

% See, e.g., HR. REP. No. 107-263, at 4 (2001) (“The [Federal Election Commission]
standards are voluntary, in recognition of the tradition that States take responsibility for
administering elections.”). See also infra text accompanying notes 200-204.

3t See H.R. REP. No. 107-263, at 4 (2001). For descriptions and pictures of different
voting equipment, see NAT’L SCIENTIFIC CORP., 2 VOTING SYSTEMS 55-77 (1977).

32 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 71-72.

3 1d. at 72. The FEC and NIST completed their report in 1984. See CLEARINGHOUSE
ON ELECTION ADMIN., VOTING SYSTEM STANDARDS: A REPORT ON THE FEASIBILITY OF
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eral agency to develop -and maintain voting equipment standards.* In-
stead, the FEC acted on its own and developed and issued voting equip-
ment standards in 1990.% These standards are voluntary, “in recognition
of the tradition that States take responsibility for administering elections”
in our system of federalism.*® Over the last decade, they have been the
standards by which most states have certified their voting systems.> The
FEC did not begin to update its 1990 standards until 1999.% It could not
complete the task of updating in time for the 2000 election.®

One major source of voter registration errors in the 2000 election
was, ironically, a law passed to make the voting registration process more
accessible and convenient. The National Voter Registration Act of 1993
(also known as the “Motor Voter Act”) requires states to provide three
specific voter registration mechanisms.* First, states must implement
“Motor Voter” registration that allows people to file their voter registra-
tion simultaneously with their driver’s license application or renewal.*
Second, states must offer registration opportunities through all govern-
ment offices that provide public assistance.* Through these offices, ap-
plicants must have access to registration forms and assistance in com-
pleting the forms.”® Third, states must develop mail-in voter registration
systems.* These convenient ways to register to vote have led to a dramatic
increase in voter registration. Between 1994 and 1998, the size of the
eligible voting population grew by 4.3%, or 8.3 million people, while the
number of registrants grew by 19.6%, or 25.7 million people.* The Mo-
tor Voter Act also makes it more difficult to remove inactive voters from
registration lists. The Act prohibits removal for not voting, instead al-
lowing removal only because of criminal convictions, death or mental in-
capacity, change of address, or the request of the voter.*

The combination of easier registration and greater difficulty in re-
moving names from registration lists has created an enormous task for
each state of managing a “massive, complex database.”¥’ Thousands of

DEVELOPING VOLUNTARY STANDARDS FOR VOTING EQUIPMENT (1984).
3 See H.R. REP. No. 107-263, at 4 (2001).
3 Id.
*Id.
37 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 72,
3 See H.R. REP. No. 107-263, at 5 (2001).
¥Id. at 6.
042 U.S.C. § 1973gg-5(a), (b) (2000).
Y Id. § 1973gg-3.
21d. § 1973gg-5.
4 Id.

“Id. § 1973gg-4.

45 See CALTECH/MIT VoTING TECH. PROJECT, supra note 12, at 26.

442 U.S.C. § 1973gg-2(b).

47 See CALTECH/MIT VoTING TECH. PROJECT, supra note 12, at 28. For a discussion of
the Help America Vote Act’s provisions that address states’ database management prob-
lems, see infra text accompanying notes 134—148.
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counties and localities manage the decentralized registration system.*
With little coordination among local governments, duplicate registrations
appear.” When a voter moves, unless the voter changes the registration in
both counties, then his or her address information is not updated and the
voter may not be able to vote.”® There are approximately 200,000 polling
stations across the United States, and most do not have direct access to
county registration lists to resolve problems that arise when properly
registered voters find out at the polling station that they are not on the
polling station’s list of the voters in its precinct.’' The lack of a central-
ized, coordinated database can cause numerous problems for voters and
poll workers on Election Day.

While Florida was at the center of national media coverage with its
much-criticized punch card voting machines,*? other states could just as
easily have shared Florida’s spotlight in 2000 had they represented as
many electoral votes as Florida or had their statewide margins of victory
been as narrow as Florida’s. In fact, Georgia, Idaho, Illinois, South Caro-
lina and Wyoming had higher rates of uncounted ballots than Florida.** In
addition, Gore won Iowa by only 4949 votes out of more than 1.2 million
votes cast and Wisconsin by only 6099 votes out of more than 2.4 million
votes cast.* A study by the California Institute of Technology and the
Massachusetts Institute of Technology estimates that between four and
six million votes for president across the country were not counted in the
November 2000 election.” Lost votes stemmed from people who could
not vote because of registration problems or other polling place obstacles
like long lines and waits.>® They also occurred because of spoiled ballots
and vote recording machines with high rates of error.”’

In the 2000 elections, almost one-fifth of all counties nationally used
punch card voting machines, and more than fifteen percent of precincts

“1d. at 28.

4 Jd. Nevertheless, there is little evidence that duplicative registrations have produced
widespread fraud in the form of multiple voting. Id.

% Id,

StId. at 28-29.

52 See, e.g., Leslie Wayne, Close Vote [lluminates Hodgepodge of Ballots, N.Y. TIMES,
Nov. 10, 2000, at A24 (noting that punch card voting systems use “decades-old” technol-
ogy no longer available on the market).

3 See CALTECH/MIT VoTING TECH. PROJECT, supra note 12, at 17.

54 See Associated Press, The Other Close Calls, N.Y. TIMES, Nov. 11, 2000, at Al5.
The residual vote rate in Iowa’s 2000 presidential election was 0.9%. See CALTECH/MIT
VoTING TECH. PROJECT, supra note 12, at 89. There was insufficient data to calculate Wis-
consin’s residual vote rate. Id. The residual vote rate measures the percentage of ballots
that are uncounted (for whatever reasons), undervotes (either the voter abstained from
voting for a particular office or because the vote recording device did not register a vote)
and overvotes (ballots that record a vote for more than one candidate for a single office).
Id. at 20,

35 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 8.

% Id. at 8-9, 86.

1d.
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still used them in 2002.% First introduced in 1964,% punch card machines
suffer from high rates of ballot error stemming from machine malfunc-
tion caused by wear and tear,** human mistakes in punching holes in the
ballot,®! and incorrect placement of the ballot into the vote reading ma-
chine.® In contrast, almost forty-two percent of all counties used optical
voting machines® that are more accurate than punch card voting.* With
optical voting technology, a voter uses a pencil to fill in an oval on a pa-
per ballot that is then run through a machine that reads the marked oval.%
In 2000, Florida punch card machines had an error rate that was more
than four times greater than optical scanning equipment with feedback
features®: 3.93% of all ballots cast, or 145,928 ballots, using punch card
machines did not record a vote for president when they were run through
the vote recording machines, while only 0.83% of all ballots cast, or
17,172 ballots, using optical voting did not register a vote for president.’’

Statistics from two adjoining Florida counties magnify the startling
potential of error rate differentials produced by different voting technol-
ogy. Voters in Florida’s Gadsden County had a chance of having their votes
not counted sixty-eight times greater than voters in adjoining Leon County,®
which used more advanced voting equipment. While both counties used

8 See William McNulty & Hugh K. Truslow, How It Looked Inside the Booth, N.Y
TiMEs, Nov. 6, 2002, at B9 tbl.

% Herrnson, supra note 13, at 149,

& See Schwartz, supra note 9, at 638.

¢l See Black v. McGuffage, 209 F. Supp. 2d 889, 892-94, 902 (N.D. Ill. 2002) (finding
that African American and Latino voters presented valid claims under the Due Process
Clause, the Equal Protection Clause, and the Voting Rights Act of 1965 in their challenge
that punch card voting systems producing a disproportionate number of undervotes
abridged their right to vote).

2 ]d.

63 See McNulty & Truslow, supra note 58, at B9 tbl.

% See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 21 tbl.1. Out of ballots
cast for president on different voting systems between 1988 and 2000, optical voting ma-
chines failed to read 1.5%, while punch card machines failed to read 2.5%. Id. Out of bal-
lots cast for governor and senator over the same period, optical voting machines failed to
read 3.5%, while punch card machines failed to read 4.7%. Id.

5 Schwartz, supra note 9, at 635.

% Id. at 633 tbl.A. See also CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 7
(stating that in Chicago almost one out of ten ballots for president did not register a vote).
According to the CalTech/MIT Voting Technology Project, Illinois had the highest residual
vote rate of any state for which data was available. See CALTECH/MIT VOTING TECH. Pro-
JECT, supra note 12, at 89. Not surprisingly, Cook County, which encompasses the city of
Chicago, had the second highest residual vote rate among the forty largest counties in the
country. See id. at 90. Only Palm Beach County in Florida had a higher rate. See id. Ili-
nois’s very high residual vote rate can most likely be attributed to the state’s almost exclu-
sive reliance on relatively inaccurate punch card and lever voting machines. See id. at 19.
Only one county in Illinois (not Cook County) uses optical scanning voting machines. See
id. Other counties with residual vote rates greater than three percent of all votes cast in-
clude the following: Kings County (Brooklyn), Miami-Dade County (Miami), Queens
County (Queens), New York County (Manhattan), and Bronx County (Bronx). See id. at 90.

§7 Schwartz, supra note 9, at 633 tbl.A.

¢ Id. at 625.
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optical scanning technology, only Leon County utilized “precinct tabula-
tion,” wherein a polling place uses a scanner to test whether a ballot will
be read by the machine.® By telling whether voters cast a proper ballot,
precinct tabulation allows voters to correct the ballot if they have not
completed it properly.” Without precinct tabulation, voters do not know
whether their ballots will be read by the scanner.”’ By the time the ballot
is transported to a central tabulation center, it is too late for voters to cor-
rect their ballots if they are rejected by the scanner.”

Error-prone voting machines in Florida publicized by the media were
only one source of uncounted votes. The CalTech/MIT Voting Technol-
ogy Project estimates that between one-and-one-half and three million votes
were not counted due to voter registration problems.” Although more
empirical study of vote tabulation error rates is needed, any margin of
victory in the hundreds or even thousands of votes is now shadowed by
the possibility that the margin of error is greater than the margin of vic-
tory, even in a state that uses optical vote reading machines.” These
problems stemmed from errors in the lists of eligible voters and would-be
voters’ carelessness in filling out registration forms and failing to update
their registration information.” The Reverend Jesse Jackson also raised
the possibility of voter intimidation by police officers™ and irregularities
with the registration lists that resulted in hundreds of voters being turned
away from the polls.” As a result of these problems, many voters across
the nation were unable to vote because their names did not appear on
their precinct’s list of registered voters.” Another 500,000 to 1.2 million
voters did not vote due to long lines and inconvenient hours and locations
of polling stations.”™

 Id. at 635-41.

 See id. at 635.

"t See id. at 638-39.

2 See id. at 636.

73 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 8.

" See, e.g., 148 CoNG. REC. H7837 (daily ed. Oct. 10, 2002) (statement of Rep. Robert
Ney (R-Ohio)) (“[Initially], we just simply did not know [that other states experienced
problems similar to Florida’s] because there was not an election of the magnitude of the
presidential that brought all of this to light through the national media.”).

75 CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 9.

% See Lynette Holloway, Democrats Now Back Jackson's Role in Voting Concerns,
N.Y. TiMEs, Nov. 13, 2000, at A26 (describing a NAACP hearing where people described
problems they encountered at the polls, including incomplete voter registration lists, incor-
rect information about who had already voted, and police intimidation of voters).

7 See David Gonzalez, Jesse Jackson Demands Inquiry on Florida Vote, N.Y. TIMES,
Nov. 10, 2000, at A27. According to Reverend Jackson, one polling station turned away
voters because there was no elections supervisor to address problems with registration
lists. See id.

8 See Dirk Johnson, Judge Delays Closing of Polls in St. Louis Amid Unexpectedly
Heavy Turnout, N.Y. TIMES, Nov. 8, 2000, at B10. One St. Louis voter was told that her
name was not included on the list of eligible voters and that she therefore had to register
again. Id. Other voters had been mistakenly placed on the list of inactive voters. Id.

7 CALTECH/MIT VoTING TECH. PROJECT, supra note 12, at 9.
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A more malicious source of voting problems was voter fraud. In the
2000 election, almost 700,000 people were registered to vote in more than
one state, and Republicans claim that over three thousand people voted
twice.® One of the more publicized charges of voter fraud in the 2000
presidential election occurred in Missouri, where Republicans criticized
a state judge’s order that polling stations in heavily Democratic St. Louis
remain open after other polls in the state had closed.’ The judge’s deci-
sion to keep the polls open to accommodate the heavy voter turnout was
overruled by the state appellate court, which ordered the polls in St.
Louis closed forty-five minutes after the previously scheduled closing
time.® The Missouri case raised the concern that judges could prevent
polls from closing to give candidates from their party a chance to win or
close polls early to prevent candidates from other parties from having a
chance to catch up to an early frontrunner.®

The military was another institution that was embroiled in the elec-
tion controversy. The validity of some absentee military ballots was an
issue during the 2000 presidential election.® An unknown number of ab-
sentee military ballots were lost®> or not counted because they lacked post-
marks.* Republicans accused Democrats of trying to systematically in-
validate military votes, which tended to favor Bush.¥” They pointed out
that military mail is often sent without a postmark to argue that military
voters should not be penalized for a practice that they cannot control.®

Some states have already embarked on electoral reforms. Indiana,
North Carolina, and Texas have stopped using punch card voting ma-
chines and Georgia, Maryland, and Minnesota have purchased new vot-
ing equipment.® Certain states have also instituted improved voter regis-

8148 ConG. REc. S10,488 (daily ed. Oct. 16, 2002) (statement of Sen. Bond). But see
Jim Drinkard, Dems Blast GOP Efforts on Voter Fraud, USA Topay, Oct. 24, 2002, at 8A
(reporting allegations by Democrats and Connecticut state officials that the Republican-
compiled data is “‘highly flawed’”). Another aspect of the problem is duplicate registra-
tions within a state. In Michigan, state officials updating voter files found one million du-
plicate registrations in a state with only nine million registered voters. CALTECH/MIT
VOTING TECH. PROJECT, supra note 12, at 28.

81 See Johnson, supra note 78, at B10. Senator Bond called the extension of voting
hours the “biggest fraud on the voters in [Missouri] and [the] nation that we have ever
seen.” Id.

82 See id.

8 See id.

8 See Michael Cooper, Lawyers for Bush Want a Judge to Reinstate Military Ballots
That Were Disqualified, N.Y. TIMES, Nov. 25, 2000, at A13 (reporting that several counties
reinstated absentee military ballots, which tended to favor Bush, that they had previously
disqualified because they lacked postmarks or proper signatures).

8 CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 9.

% Michael Cooper, G.O.P Drops a Suit: Tactics Shift on Military Ballots, With Eye on
Specific Counties, N.Y. TIMES, Nov. 26, 2000, at Al.

8 See supra note 11 and accompanying text.

8 See id.; Richard Pérez-Peiia, Review Military Votes, Florida Attorney General Says,
N.Y. TiMEs, Nov. 21, 2000, at A18.

8 See NAT’L CONF. OF STATE LEGISLATURES, 2001 STATE ELECTION REFORM, at http://
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tration list maintenance and centralization procedures.”® Maryland and
Vermont have adopted provisional ballots, through which a voter whose
registration is suspect can cast a vote and have his or her registration
verified later by election officials.”® For its part, Florida enacted the
Florida Election Reform Act of 2001 (“Florida Reform Act”) on May 10,
2001.”2 The Florida Reform Act implements many of the reforms that the
Help America Vote Act supports, including provisions for replacing
punch card voting machines with touch screen voting systems, creating
provisional voting, and providing for the development of a statewide
voter registration database.*

Despite reforms, however, Florida experienced another chaotic elec-
tion during its September 2002 Florida Democratic gubernatorial pri-
mary.* Florida’s expenditures of over $32 million to upgrade voting sys-
tems did not prevent some poll workers from being unable to activate
new touch-screen voting machines, other poll workers from failing to
show up at voting stations, and still more workers from closing polling
stations before their scheduled closing time.”® The result was the disen-
franchisement of hundreds, perhaps thousands, of voters.” Florida’s sec-
ond election controversy in less than two years was a strong admonition
to Congress and the states to implement effective voting reforms as soon
as possible. When Florida held its general election in November 2002,
police supervision of poll workers helped avoid another election full of
problems.”’

Even as states have adopted their own reform measures, Congress
debated a federal response to address what is truly a national problem.

www.ncsl.org/programs/legman/elect/taskfc/overview.htm (last visited Apr. 5, 2003). Georgia
has installed touchscreen voting machines in all 150 counties at a cost of about $54 million.
See Press Release, Georgia Secretary of State Cathy Cox, Georgia’s Election Reform Ini-
tiative: Chronology of Important Events, available at http://www.sos.state.ga.us/pressrel/
dretimeline.htm.

% See NAT’L CONF. OF STATE LEGISLATURES, supra note 89 (listing thirteen states that
enacted registration reform measures in 2001).

91 See id.

2 FLA. STAT. ch. 101.5604 (2002). See generally John L. Mills, Florida on Trial: Fed-
eralism in the 2000 Presidential Election, 13 Stan. L. & PoL’y REv. 83, 94-98 (2002)
(describing the Florida statute as one that will increase voting accuracy and voter partici-
pation and minimize voter mistakes through training poll workers).

9 See Mills, supra note 92, at 94-98.

% See Dana Canedy, Vote System Chaos Triumphs Again in Florida Election, N.Y.
TiMES, Sept. 11, 2002, at A28 [hereinafter Canedy, Vote System Chaos); Dana Canedy, Again,
Sunshine State Is in Dark a Day After the Vote, N.Y. TIMES, Sept. 12, 2002, at A18 [herein-
after Canedy, Again, Sunshine State Is in Dark].

% See Canedy, Vote System Chaos, supra note 94, at A28; Canedy, Again, Sunshine
State Is in Dark, supra note 94, at A18.

% See Canedy, Vote System Chaos, supra note 94, at A28; Canedy, Again, Sunshine
State Is in Dark, supra note 94, at A18.

9 See Katherine Q. Seelye, In Florida, Police (and Millions of Dollars) Avert Calam-
ity, N.Y. TimMEs, Nov. 6, 2002, at B8 (reporting that Florida avoided another election disas-
ter with the help of the police taking charge of training poll workers and securing ballots).
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The Help America Vote Act contains provisions that address election re-
form problems that include providing funding for states to replace out-
dated voting machines under Title I, establishing the EAC under Title 11,
creating voting systems standards, provisional voting and computerized
registration lists under Title IIl, and improving the mechanism for ab-
sentee balloting by overseas military personnel in Title VII.

Title I of the Act contains provisions for replacing punch card ma-
chines and improving election administration. The Act allocates $3.86
billion® to states and localities to, among other things, improve the ad-
ministration of federal elections, educate citizens about voting rights and
procedures, train election officials and poll workers, improve or replace
voting technology, and increase the availability of absentee ballots to
overseas military voters.”® For the first time, substantial amounts of fed-
eral funds will be used to help finance federal elections.'® States that
choose not to accept federal funds must either certify to the EAC that
they have established state administrative complaint procedures'”’ or
submit to the Attorney General a “compliance plan” that explains how
the state will satisfy Title III’s requirements.'® ‘

Congress has earmarked $325 million of the Act’s Title I authoriza-
tion for helping states to replace punch card or lever voting systems by
the 2004 federal elections.'”® A state may opt out of this deadline if it
certifies by January 1, 2004 that it will not meet the November 2004 dead-
line for good cause.'® If these opt-out requirements are met, the state will
have until January 1, 2006 to replace punch card or lever voting systems.!%
This opt-out provision raises the question of whether Congress has left
open the possibility of another controversy-ridden election like Election
2000.' The recurrence of election problems in the 2002 Florida prima-
ries'” clearly shows the risks of delaying the replacement of punch card
machines. In addition to funding to replace voting equipment, Congress
has authorized $325 million for improving the administration of elec-

% Help America Vote Act of 2002 §§ 104(a)(1)—(2), 257, 264, 273; Robert Pear, The
2002 Campaign: Ballot Overhaul, N.Y. TiMEs, Oct. 17, 2002, at Al. As of April 2003,
Congress has appropriated $1.5 billion of the authorized funds. See Miscellaneous Appro-
priations Act of 2003, Pub. L. No. 108-7, 117 Stat. 11, 537-38 (2003).

% Help America Vote Act of 2002 § 101(b)(1)(B)-(D), (F)-(G).

10 See 148 CoNG. REC. H7841 (daily ed. Oct. 10, 2002) (statement of Rep. Hoyer)
(stating that the Act “authorizes unprecedented federal assistance . .. to help States im-
prove and upgrade every aspect of their election systems”).

101 See infra text accompanying notes 157-158.

12 Help America Vote Act of 2002 § 402(b)(1)(A)—(B).

103 1d. § 104(a)(2).

14 1d. § 102(a)(3)(B).

105 [d

1% See 148 CONG. REC. H7846 (daily ed. Oct. 10, 2002) (statement of Rep. David
Price (D-N.C.)) (stating that “[t]he problems that plagued us [two] years ago will continue
to occur if we do not take action to address them™).

107 See supra text accompanying notes 94-96.
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tions,'® which includes educating voters,'® training elections officials
and poll workers,'"” and improving voting systems and technology.'"

To help states use these funds productively, Title II of the Help America
Vote Act creates the EAC, which will serve as the “national clearing-
house and resource for the compilation of information and review of pro-
cedures”!'? regarding the administration of federal elections, including
testing and certifying voting systems.''® The EAC is meant to be a bipar-
tisan entity, with the Speaker of the House, the House minority leader,
and the Senate majority and minority leaders each submitting a candidate
for nomination by the President''* and Senate confirmation.'> The four
members of the EAC will choose among themselves a chair and vice
chair who must belong to different political parties.''® The EAC does not
have the power to issue rules or regulations that are binding on states and
localities,"” but it will oversee the Technical Guidelines Development
Committee that will develop voluntary voting system guidelines.''® The
EAC will also have other important duties, including reporting on the
most efficient, accessible, and accurate methods of voting.'”?

Arguably the most important provisions of the Help America Vote
Act are in Title III, which specifies uniform election technology and ad-
ministration requirements for voting systems used for federal elections.'®
To comply with Title III, a voting system must enable the voter to review
his or her vote selection before the ballot is cast and counted and allow
the voter, if necessary, to change or correct his or her vote.'?' In addition,

18 Help America Vote Act of 2002 § 104(a)(1).

19 See id. § 101(b)(1)(C). Basic voter education includes the announcement of regis-
tration and election dates, distributing voter pamphlets on how to use voting equipment,
and mailing confirmation cards to newly registered voters. Sez | FED. ELECTION COMM’N,
VOTER INFORMATION AND EDUCATION PROGRAMS 3 (1982).

110 Help America Vote Act of 2002 § 101(b)(1)(D).

U Id. § 101(b)(1)(F).

"2 1d. § 202.

113 See id. §8 202, 231(a)(1) (“The Commission shall provide for the testing [and]
certification . . . of voting system hardware and software by accredited laboratories.”).

14 1d. § 203(a)(2). While this section provides for a recommendation of a candidate
“affiliated with the political party” of the recommender, it would not seem to prohibit, for
example, a Republican from recommending an Independent, other third party candidate, or
even a Democrat. See id. In addition, by the terms of this section the President does not
seem to have to accept the recommended candidates. See id.

15 Id. § 203(a)(1).

16 Id. § 203(c)(1).

17 Id. § 209. See also CoNG. REC. H7838 (daily ed. Oct. 10, 2002) (statement of Rep.
Ney) (“[The Commission] does not . . . have the power to dictate to States how to run their
elections . . . [and] will not have rulemaking authority.”).

"8 Help America Vote Act of 2002 § 221(b)(1).

Y9 1d. § 241(a)(1)—(4). The reports will include information on voting technology,
ballot designs, and methods of conducting provisional voting. Id. § 241(b)(1)-(2), (4).
Entities engaged in research and devélopment to improve voting technology are eligible for
grants from the Commission. Id. §§ 271, 273.

20 Id. §§ 301-312.

21 Id, § 301(a)(1)(A)()~(ii).



2003] Recent Development 591

voting equipment must alert voters of overvotes—ballots with more than
one choice of candidate for a single office'”—and permit voters to cor-
rect such mistakes.'” Each voting system must comply with error rates
established by the FEC.'* Also, the new voting equipment must produce
a “permanent paper record” with a manual audit capacity that will serve
as the official record for any recount conducted.'®

Another mandatory federal provision imposed on states under Title
III of the Help America Vote Act is a set of “uniform and nondiscrimi-
natory standards” that define what constitutes a valid vote for each type
of voting system used in a state.'® Perhaps the most controversial issue
during the Florida recount was whether chads that were not fully punched
out, such as “hanging,” “swinging,” or “pregnant” chads, should count as
votes.'”” Bush supporters argued that Democrat-controlled county can-
vassing boards were “divining” the intent of the voters when they counted
pregnant and swinging chads as votes for Gore.'® The United States Su-
preme Court cited the lack of uniform statewide standards as grounds to
halt the recount in Florida.'?

While arguments over whether to count pregnant chads may have
dominated public attention during the 2000 election, addressing the problem
of incorrect and incomplete voter registration lists is arguably the most

122 See Schwartz, supra note 9, at 634.

123 Help America Vote Act of 2002 § 301(a)(1)(iii).

124 1d. § 301(a)(5). See 1 FED. ELECTION COMM’N, VOTING SYSTEMS STANDARDS: PER-
FORMANCE STANDARDS 21, 51, 90-95 (2002); 2 FED. ELECTION COMM’N, VOTING SYSTEMS
STANDARDS: TEST STANDARDS 49-60 (2002).

123 Help America Vote Act of 2002 § 301(a)(2)}(B)(i)-(ii).

126 Id. § 301(a)(6).

127 See Associated Press, Keeping Tabs: Where the Three Counties Stand, N.Y. TIMES,
Nov. 22, 2000, at A22. Hanging chads have one corner attached to the ballot, swinging
chads have two corners attached to the ballot, and pregnant chads are punched or dimpled
but have all corners attached. /d. Another kind of chad is the “tri-chad,” which has three
corners attached to the ballot. /d.

128 See Don Van Natta, Jr., Dimpled Votes Are New Hope For Democrats, N.Y. TIMES,
Nov. 22, 2000, at Al. Courts have split on the issue of whether a vote for a particular office
is valid where the chad has not been completely detached. Compare Delahunt v. Johnston,
671 N.E.2d 1241, 1243 (Mass. 1996) (holding that while voters who failed to completely
remove the chad “could have done a better job of expressing” their intent, their votes
should be recorded if the “intent of the voter can be determined with reasonable cer-
tainty”), with Rary v. Guess, 198 S.E.2d 879, 880 (Ga. Ct. App. 1973) (holding that when a
“voter’s failure to utilize properly the vote recorder by punching out the ‘chad’ with the
instrument provided, the voter has disenfranchised himself with regard to that office.”).

1% See Bush v. Gore, 531 U.S. 98, 104-07 (2000) (holding that using different stan-
dards for counting votes in different counties across Florida violated the Equal Protection
Clause). The Supreme Court noted that

[a] monitor in Miami-Dade County testified at trial that he observed that three
members of the county canvassing board applied different standards in defining a
legal vote. . . . [Trial testimony] also revealed that at least one county changed its
[standards for defining a vote] during the counting process.

Id. at 106,
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important obstacle to achieving voting reform.”*® Under the Help America
Vote Act, if a person declares that he or she is a registered voter and his
or her name is not on the list of registered voters, that person will be al-
lowed to cast a provisional ballot that will later be counted if a state or
local election official can verify that the individual is registered.”' Evi-
dence suggests that the aggressive use of provisional ballots can help
reduce by fifty percent the number of votes lost due to faulty registration
lists.!* The Help America Vote Act then guarantees a person who casts a
provisional ballot access to a free information service such as a toll-free
telephone number or an Internet Web site that notifies the voter whether
his or her provisional ballot was counted.'?

The Act also requires states to create a uniform, centralized and com-
puterized statewide voter registration list that contains the name and reg-
istration information of every registered voter and assigns a unique
identifier to each registered voter.'** This list should help election officials
verify whether a person is in fact registered when deciding whether to
count a provisional ballot.'*® The list will also help remove multiple reg-
istrations under a single name that could be used by a person to cast
multiple ballots."® As with the replacement of punch card and lever vot-
ing machines, states may receive an extension to complete the comput-
erized statewide voter registration list from January 1, 2004 to January 1,
2006, for good cause.'”

Requiring the creation of statewide voter registration lists will pose
numerous challenges for states and localities.”*® First, they will need to
complete the list well before an election, as it will take time to “de-bug”
the system.” The FEC recommends that a system be operational for one
year before being used in a major election.'®® Second, states face the high
cost of developing a statewide system, with costs running up to $8 million,

130 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 27.

3t Help America Vote Act of 2002 § 302(a).

132 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 30. For example, two-
thirds of the provisional ballots cast in Los Angeles County for the 2000 election were
later determined to be valid ballots. Id. If two-thirds of states that currently do not use
provisional ballots adopt them, up to 1.5 million votes can be saved through their aggres-
sive use. Id.

133 Help America Vote Act of 2002 § 302(a)(5)(B).

134 Id. § 303(a).

135 See 148 ConNG. REC. H7837 (daily ed. Oct. 10, 2002) (statement of Rep. Ney) (“The
[statewide registration system and voter] lists maintained by the State will be the official
list used to determine who is registered to vote on Election Day.”)

136 See id. (stating that the lists will “ensur[e] that costly duplicates that invite voter
fraud are quickly removed”).

137 Help America Vote Act of 2002 § 303(d)(1)(A)—(B).

138 See FED. ELECTION COMM’N, DEVELOPING STATEWIDE VOTER REGISTRATION DaA-
TABASE: PROCEDURES, ALTERNATIVES, AND GENERAL MODELS 16-19 (1997).

139 See id.

140 See id.
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not including maintenance costs.'*! Third, state and local officials must
work together to make the system work. While state officials may be more
directly involved in creating registration lists, local officials will actually
be the ones who use the statewide list to administer elections.'? Without
cooperation and coordination among state and local officials, a statewide
registration system cannot improve the administration of elections.'¥

The Help America Vote Act is not simply about making federal elec-
tions more accessible and efficient; it also places an equally important
emphasis on preventing voter fraud.'* One of the Act’s voter fraud provi-
sions addresses accusations of fraud that arose out of a state court’s order
to keep crowded polls open after their scheduled closing time.'> Under
the Help America Vote Act, persons allowed to vote in a federal election
because of a federal or state court order extending a previously estab-
lished poll closing time can cast only provisional ballots. !4

The Help America Vote Act primarily aims to prevent voter fraud by
setting new rules for voter registration.'” All applications for registering
to vote in a federal election must contain either the applicant’s driver’s
license number or the last four digits of the applicant’s Social Security
number.!'* Citizens without either a driver’s license number or Social Se-
curity number will be issued a number by the state for purposes of identi-
fying the voter registration application.'*

Perhaps the most controversial aspects of the Help America Vote Act
are the requirements for people who register to vote by mail. These require-
ments apply to new voters who register by mail or are in a state without a
computerized registration list.'"’* If the new voter wishes to vote in person
at the polling station, the voter must present a valid photo identification
or a copy of a current utility bill, bank statement, government check,
paycheck, or other government document that shows his or her name and
address.”™ A new voter who wishes to vote by mail must submit a copy

4 See id.

142 See id.; Wayne, supra note 52, at A24 (stating that federal elections “are run mostly
by county officials, not by those at the federal or state level”).

143 See FED. ELECTION COMM’N, supra note 138, at 16-19.

144 See 148 ConG. REc. §10,488 (daily ed. Oct. 16, 2002) (statement of, Sen. Bond)
(“We need to change the [voting] system to make it easier to vote and tougher to cheat.”);
148 CoNG. REc. H7836 (daily ed. Oct. 10, 2002) (statement of Rep. Ney) (stating that the
Act’s “fundamental principles” are “that every eligible citizen shall have the right to vote”
and “that no legal vote will be cancelled by an illegal vote”).

145 See supra text accompanying notes §1-82.

146 Help America Vote Act of 2002, Pub. L. No. 107-252, § 302(c), 116 Stat. 1666,
1708 (to be codified at 42 U.S.C. § 15482). The Act does not specify the conditions under
which these ballots would be counted. :

147 See 148 CoNG. REC. $10,489-90 (daily ed. Oct. 16, 2002) (statement of Sen. Bond)
(“When creating mail registration, Congress recognized the potential for fraud . . . .”).

148 Help America Vote Act of 2002 § 303(a)(5).

149 Id

150 Id. § 303(a).

151 Id. § 303(b)(2)(A)(i)(T)-I).
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of one of these identifying documents along with his or her ballot."*? In
addition to the identification requirements, the Help America Vote Act
also requires mail-in registrants to check a box indicating their American
citizenship status.’® If the applicant does not answer this citizenship
question, he or she will be notified of the failure to answer and have the
opportunity to complete the form in a “timely manner.”'*

In implementing the Act’s Title III provisions, states and localities
have discretion to choose how they will implement them.'* If state and
local authorities fail to comply with voting systems standards, provi-
sional voting rules, statewide voter registration list requirements, and
procedures for registering by mail, the Attorney General can bring a civil
action against the state or local jurisdiction in federal district court for
declaratory and injunctive relief to compel violators to comply."® In ad-
dition, states receiving federal funds under the Help America Vote Act
must establish state-based administrative complaint procedures that can
be used by people who feel that there has been a violation of Title II1.'
When a complaint is appropriately lodged, there must be a hearing on the
record and the state must provide an appropriate remedy.'*® As there is no
private right of action,' the Department of Justice and state officials
must be vigilant in helping to ensure that states and local governments
comply with Title III.

Finally, the Help America Vote Act in Title VII improves the mecha-
nism for absentee voting by overseas military personnel, addressing prob-
lems that emerged during the 2000 presidential elections.'® The Help
America Vote Act empowers the EAC, along with the Secretary of De-
fense, to conduct a study to improve voting by members of the armed

152 14, § 303(b)(2)(A)(ii)(I)—(11). People who wish to vote either in person or by mail
who cannot furnish the proper identification or documents may cast a provisional ballot
under a fail-safe provision that allows a voter who would have been wrongfully prevented
from voting to cast his or her ballot and have the ballot counted after verification of regis-
tration or identity is made. See id. § 303(b)(2)(B)(i)-(ii).

153 1d. § 303(b)(4).

15 Id. § 303(b)(4)(B).

155 See id. § 305 (“The specific choices on the methods of complying with the require-
ments of this title shall be left to the discretion of the State.”).

1% Id. § 401.

157 1d. § 402(a)(1), (a)(2)(B).

158 Id. § 402(a)(2)(E)—(F). The state must make a final decision on the complaint
within ninety days from the date of the filing of the complaint, unless the complainant
agrees to a longer period for a decision. See id. § 402(a)(2)(H). If the state finds that there
has been no violation, it must dismiss the complaint and publish the results of the proce-
dures used to reach its conclusion. See id. § 402(a)(2)}(G).

159 See id. § 401 (providing right of action only to the Attorney General). The Attorney
General can bring a civil action against any state that does not comply with sections 301
(voting systems standards), 302 (provisional voting) and 303 (computerized statewide
voter registration list and mail registration) of the Act. Id.

160 See id. §§ 701-07; 148 ConNG. REc. H7837 (daily ed. Oct. 10, 2002) (statement of
Rep. Ney) (arguing that the Help America Vote Act will give military voters “assistance
and information that they need . . . so they can complete and return their ballots on time”).
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services serving overseas.'!' The Act also guarantees that military per-
'sonnel will have access to information regarding absentee ballot applica-
tion deadlines and registering to vote,'s? and it contains provisions to en-
sure, “‘to the maximum extent practicable,” that a postmark is stamped on
absentee ballots collected from overseas.'s? ‘

Perhaps the most important lesson learned in the aftermath of the
2000 elections was that an election controversy could easily recur if vot-
ing systems, registration, and administration are not thoroughly improved
on a national basis. While money is not a complete solution to these
problems, it is a necessity, if for nothing more than to replace aging and
inaccurate punch card voting machines. In fact, elections currently “re-
ceive about as low a priority as any government service” in terms of gov-
ernment expenditures,'®

While states are not required to comply with Title I of the Help Amer-
ica Vote Act, they will likely comply with Title I as Title I funds can be
used to comply with the mandatory Title III requirements. All states must
comply with Title II,'*® which contains standards for election technology
and administration.!®® States and localities have expressed a willingness
to comply with Title IlI, but they have also stressed the importance of
federal funds in helping them implement the provisions.!” By them-
selves, states and localities are unlikely to spend money for modern vot-
ing equipment and to improve the administration of elections, as they
tend to see presidential elections as a “once-in-four-year process.”'*® Lo-
cal governments are reluctant to upgrade voting machines because of the
high costs of acquisition and competing budgetary needs such as funding

15l Help America Vote Act of 2002 § 242(a)(1).

162 See id, § 701(d)(i)(1) (“The Secretary of each military department . . . shall, to the
maximum extent practicable, ensure that members of the Armed Forces and their depend-
ents who are qualified to vote have ready access to information regarding voter registration
requirements and deadlines, and the availability of voting assistance officers to assist
members and dependents to understand and comply with these requirements.”).

163 Id. § 701(b). See 148 CoNG. REc. H7837 (daily ed. Oct. 10, 2002) (statement of Rep.
Ney) (stating that the Help America Vote Act requires the military “to mark all ballots so it
can be determined when they were mailed, so no valid military ballot will be rejected for
lack of a postmark”).

64 See CALTECH/MIT VoTING TECH. PROJECT, supra note 12, at 48.

165 See id.

1% See supra text accompanying notes 120-154.

167 See Letter from Larry E. Naake, Executive Director, National Association of Coun-
ties, to Representative Ney and Representative Hoyer (Oct. 9, 2002), reprinted in 148 CONG.
REc. H7838-39 (daily ed. Oct. 10, 2002); Letter from Oklahoma State Senator Angela Z.
Monson, President, National Conference of State Legislatures, and Utah Speaker Martin R.
Stephens, President-elect, National Conference of State Legislatures, to Senator Robert
Byrd (D-W. Va.) and Representative Bill Young (R-Fla.) (Oct. 7, 2002) (“To ensure proper
implementation and avoid imposing expensive unfunded mandates on the states, it is criti-
cal that the federal government immediately deliver sufficient funding for states to impie-
ment the requirements of this bill.”), reprinted in 148 CoNG. REC. H7839 (daily ed. Oct.
10, 2002).

168 See Wayne, supra note 52, at A24.
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for computers in schools.'® The need for federal funds is especially acute
since states are facing a combined budget deficit of $58 billion for fiscal
year 2003.17°

The Help America Vote Act’s provisions refiect an understanding of
the utmost importance of voter participation in a democracy. Doubts as to
whether one’s vote was counted due to mechanical or human error would
likely decrease the already relatively low percentage of eligible Ameri-
cans who vote in elections."”! On the other hand, free access systems that
notify voters who used provisional ballots whether their votes were
counted encourage people to vote and give satisfaction to those who were
almost prevented from voting due to an error in the voter registration list.'”
As many as three million people across the country were not able to vote
in the 2000 election because their names were removed from the regis-
tration list or because of other registration errors.'” Along with more ac-
curate voting equipment, provisional ballot features will decrease the num-
ber of people who will wonder whether or not their votes were counted.'™
The positive effects of greater certainty, such as encouraging greater overall

16 See CALTECH/MIT VOTING TECH. PROJECT, supra note 12, at 67. One solution to
the budget shortfall is the use of voting machines whose computing power can be provided
by personal computers. See id. The use of dual use machines can mean that cities need to
buy only one set of computers for both voting and educational needs, thus reducing cost.
See id. Cities will be able to more frequently update their voting technology as the more
advanced personal computers bought for schools can be plugged into voting machines. See
id.

1" See Letter from Oklahoma State Senator Angela Z. Monson and Utah State Speaker
Martin R. Stephens, President and President-elect of the National Conference of State
Legislatures, to Senator Robert Byrd (D-W. Va.) and Representative Bill Young (R-Fla.)
(Oct. 9, 2002), available at http://www.constitutionproject.org/eri/NCSL%20letter.doc.

171 See United States v. Mosley, 238 U.S. 383, 386 (1915) (stating that “the right to have
one’s vote counted” deserves the same protection as “the right to put a ballot in a box™). In
the 2000 presidential election, 51.3% of the voting age population and 67.5% of registered
voters voted. See FED. ELECTION CoMM’N, 2000 VOTER REGISTRATION AND TURNOUT, at
http://www.fec.gov/pages/2000turnout/reg&to00.htm (last visited Apr. 5, 2003). In the
1994 Congressional elections, 38.78% of the voting age population voted. See FED. ELEC-
TION COMM’N, NATIONAL VOTER TURNOUT IN FEDERAL ELECTIONS: 1960-1996, at http://
www.fec.gov/pages/htmlto5.htm (last visited Apr. 5, 2003). In the 2000 presidential elec-
tion, 51.3% of the voting age population voted. See FED. ELECTION COMM’N, 2000 VOTER
REGISTRATION AND TURNOUT, ar http://www.fec.gov/pages/2000turnout/reg&to00.htm (last
visited Apr. 5, 2003). While low voter turnout is commonly considered a weakness of
American democracy, some argue that it is the result of Americans feeling that whichever
major party wins, there will be no danger to their way of life. See, e.g., Thomas Sowell,
High Stakes Elections and Voter Turnout, CAPITALISM, Oct. 24, 2002 (arguing that democ-
racy is better served by informed voter turnout than by a high level of uninformed turnout),
at http://www.capmag.com/article.asp?ID=2098 (last visited Apr. 12, 2003).

172 See supra text accompanying notes 131-133.

173 See Herrnson, supra note 13, at 152 (citing CALTECH/MIT VOTING TECH. PROJECT,
supra note 12, at 8-9).

174 See 148 CongG. REc. H7837 (daily ed. Oct. 10, 2002) (statement of Rep. Ney). Rep-
resentative Ney argued that “[v]oters will . . . have the opportunity to check for errors and
verify the accuracy of their ballot . . . before it is cast. [V]oters will be able to leave the
polling place confident and certain that their vote was cast and counted . . . .” Id.
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voter participation, are certain to outweigh the potential negative effects of
the Act emphasized by opponents of its new identification requirements.
On the whole, very few legislators opposed the Help America Vote
Act. Despite some controversial provisions, the Act is the product of bi-
partisan compromise. The main thrust of opposition to the Help America
Vote Act centered on the identification requirements for first-time voters
who registered by mail."” Some lawmakers also objected to requiring
mail registrants to check off a box indicating their American citizen-
ship.'” Perhaps aware of the novelty of the identification requirements,
the Act requires the EAC to conduct a study of the impact of the identifi-
cation provisions on voter registration.'” Opponents argue identification
requirements would have a disenfranchising effect on first-time voters,
those without the acceptable -forms of identification, and minorities.'”
The Congressional Hispanic Caucus (“CHC”) was especially vocal in its
opposition to both the identification requirements and the citizenship
check-off requirement.'” The CHC argued that the check-off will have
“detrimental consequences, intended or not” on the Hispanic and Asian
American communities.'® The CHC was not satisfied with the provision
that requires state registrars to notify in a timely way those applicants who
failed to check the citizenship box because the notification process is left
to the states, allowing state or local registrars to “target voters with Spanish
surnames and summarily deny them registration for failure to check the
citizenship box.”*®' In addition, the Leadership Conference on Civil Rights
(“LCCC”) argued that “elderly voters and voters with low levels of liter-

175 See supra text accompanying notes 150-152. The following groups, among others,
sent letters to Congress opposing the Help America Vote Act in its entirety and specifically
opposing the identification requirements: American Civil Liberties Union; Mexican American
Legal Defense and Educational Fund; National Council of La Raza; National Association
of Latino Elected and Appointed Officials Education Fund; Lawyers’ Committee for Civil
Rights Under Law. Copies of these letters are available at CONSTITUTION PROJECT, ELECTION
REFORM INITIATIVE—PENDING LEGISLATION, at http://www.constitutionproject.org/eri/
legislation.htm (last visited Apr. 5, 2003). See also 148 ConG. Rec. H7844 (daily ed. Oct.
10, 2002) (statement of Rep. Charlie Gonzalez (D-Tex.)) (arguing against the provision
because “[flor the first time in the United States election history, an ID requirement is
mandated”).

176 See supra text accompanying notes 153-154.

77 Help America Vote Act of 2002, Pub. L. No. 107-252, § 244(a)~(b), 116 Stat. 1666,
1689 (to be codified at 42 U.S.C. § 15384).

178 148 ConG. REC. S10,499 (daily ed. Oct. 16, 2002) (statement of Sen. Hillary Rodham
Clinton (D-N.Y.)). Senator Clinton has argued that the provisions would “disproportionately
affect ethnic and racial minorities, . . . the poor, the homeless, and the millions of eligible New
York voters who do not have a driver’s license . . ..” Id. See also Letter from Raul Yza-
guirre, President of the National Council of La Raza, to Members of Congress (Oct. 10, 2002),
available at http://www.constitutionproject.org/eri/Nat.%20Council%200f%20La%20Raza.
pdf.

17 See Letter from the Congressional Hispanic Caucus of the House of Representa-
tives, to Dennis Hastert, Speaker of the House of Representatives (Oct. 9, 2002), available
at http://www.constitutionproject.org/eri/Congressional %20Hispanic %20Caucus.pdf.

180

o id
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acy, who find filling out forms difficult, will be likely to inadvertently fail
to check the boxes and will . . . disproportionately be kept off the regis-
tration rolls.”'® The Act’s identification requirements could thus have the
unintended consequence of decreasing voter turnout, presumably by both
discouraging people from voting or registering in the first place and by
preventing those who actually come to polling stations from voting.'®3
Many critics of the Help America Vote Act’s mail-in registration
provisions still supported the passage of the Act as a whole. Some legis-
lators who opposed the identification and citizenship check-off require-
ments nonetheless voted for the Act.'® Representative Robert Menendez
(D-N.J.) said that the “new [identification] requirements add burdensome
responsibilities in the process of voter registration and ultimately dis-
courage voters.”'™ Representative John Conyers (D.-Mich.) vowed to
take “corrective action” with respect to these requirements if necessary.'s
The National Association for the Advancement of Colored People
(“NAACP”) said that while it was “respectful of the anti-fraud intent of”
the provision, such a requirement has had a “disparate negative impact on
voters with disabilities, African Americans, Hispanic Americans, Asian
Americans and Native Americans.”'® Nevertheless, the NAACP also sup-
ported the Act,'®® despite opposing the identification requirement for first-
time voters who register by mail.'® Other critics joined their stance, despite

182 See Letter from Dr. Dorothy 1. Height, Chairperson, and Wade Henderson, Execu-
tive Director, Leadership Conference on Civil Rights, to Members of Congress (Oct. 9,
2002), available at http://www.constitutionproject.org/eri/legislation.htm.

183 148 CoNG. REc. $10,499 (daily ed. Oct. 16, 2002) (statement of Sen. Clinton) (ar-
guing that “this provision will repress voter participation among those New Yorkers who
are in fact eligible to vote”).

18 See, e.g., 148 ConG. REC. H7843 (daily ed. Oct. 10, 2002) (statement of Rep. John
Conyers (D-Mich.)). Representative Conyers, stating that “voter ID provisions, citizen
check-offs, [and] Social Security number[ ]” requirements made the Act “not a perfect
bill,” vowed “to watch it carefully in the next Congress.” Id.

185 Id. at H7844-45 (statement of Rep. Menendez). Representative Menendez added,

I intend to vote for the bill because there are many good provisions in it . . . but
we want to wave our sabers now and let it be understood that we intend to follow
this process every step of the way ... to make sure that no citizen, particularly
citizens of Hispanic descent, enter this democratic process with greater difficulty

Id.

18 Id. at H7843 (daily ed. Oct. 10, 2002) (statement of Rep. Conyers).

187 Id

188 See Letter from Hilary O. Shelton, Director, National Association for the Advancement
of Colored People, to Members of the Senate (Oct. 8, 2002) (stating that the Act contains
“many of the elements we saw as essential to addressing several of the flaws in our Na-
tion’s electoral system” and vowing “to remain vigilant and review the progress of this new
law at the local and state levels to ensure that no provision, especially the voter
identification requirements, are [sic] being abused to disenfranchise eligible voters™), re-
printed in 148 CoNG. REC. H7840 (daily ed. Oct. 10, 2002).

189 See Letter from Hilary O. Shelton, Director, National Association for the Ad-
vancement of Colored People, to Members of the Senate (Feb. 22, 2002) (on file with
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their concerns that identifi-cation requirements would burden vulnerable
groups disproportionately, because they believed that the bill overall was
a positive force for improving election standards and administration.'*

On the other hand, supporters of the identification requirements for
mail-in registrants argued that such rules were necessary to protect against
election frauds such as “ghost voting.”'®' Ghost voting occurs when a person
votes multiple times by using fictitious names to register non-existent
people to vote." Supporters of the Act also argued that the acceptable
pieces of identification were widely available and that the identification
requirements were no tougher than identification requirements to receive
food stamps.' In addition, they noted that the identification requirements
apply to all people seeking to register by mail, regardless of race or in-
come level."™

Identification rules meant to ensure fairness and transparency should
not be seen as insidious obstacles to voter participation.'”® Voting is per-
haps a citizen’s most important civic duty and privilege.'® In return for
the privilege of exercising this important right, it is not too burdensome
to ask citizens to adhere to basic identification requirements that seek to

author).
19 See supra notes 184-185.
191 See 148 Cone. REC. H7837 (daily ed. Oct. 10, 2002) (statement of Rep. Ney).
192 See id. According to Representative Ney,

People should not be permitted to register by mail and then vote by mail without
ever having to demonstrate . . . that they are the actual human being who is eligi-
ble to vote . ... This provision will help to end the practice of ghost voting . . ..
[A] person whose vote is cancelled out by an illegal vote has been disenfranchised
every bit as much as an individual who has simply also been turned away from the
polls.

Id.

193 See 148 CoNG. REc. S10,489-90 (daily ed. Oct. 16, 2002) (statement of Sen.
Bond). Senator Bond further argued that if identification requirements were justified to
prevent welfare fraud, they were all the more justified to prevent voter fraud. See id. at
$10,490.

19 1d. at 10,489-90 (arguing that “[t]he required pieces of identification include items
widely available to all citizens, including the disabled, the poor, new citizens, students and
minorities”).

195 Compare Tom Fiedler, Who’s Responsible for a Tainted Ballot?, 13 U. FLA. J. L. &
Pus. PoL’y 63, 67 (2001) (arguing that a legal challenge of the Florida legislature’s man-
date that every precinct post a list of voter responsibilities was “nonsense™), with 148
Cong. Rec. S$10,499 (daily ed. Oct. 16, 2002) (statement of Sen. Clinton) (arguing that
comparing “[the identification] provisions to poll taxes and literacy tests” of the Jim Crow
era was not “an unfair analog because . . . [the provisions] may indeed reduce voter par-
ticipation”). The Florida Equal Voting Rights Project, which filed the Florida lawsuit
challenging the voter responsibilities list, made just such a comparison. See Fiedler, supra,
at 67. Its complaint argued that the list—which included knowledge of how to operate the
voting machine and an admonition to ask questions if confused—could intimidate voters
and was analogous to literacy tests. See id.

1% See, e.g., Reynolds v. Sims, 377 U.S. 533, 562 (1964) (“[Slince the right to [vote]
... is preservative of other basic civil and political rights, any alleged infringement of the
right of citizens to vote must be carefully and meticulously scrutinized.”).
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make voting fairer for everyone. In fact, it seems that, in exercising the
right to vote, citizens should expect to incur some costs, such as physi-
cally going to a community polling station, waiting in line if necessary,
presenting proper identification, and thoroughly reading directions before
voting.'” The “solemnity of the occasion” requires voters to take care
and conscientiously exercise the right to vote.'® It should be the citizen’s
responsibility to carefully follow the directions on a registration applica-
tion and to make sure to check the citizenship box. It seems reasonable to
assume that most citizens know that if they make a mistake with a ballot,
they can obtain a new one.'”® These minor tasks can hardly be called bur-
dens; rather, they should be seen as simple, yet profoundly important,
responsibilities that citizens must fulfill to be able to participate in the
democratic system.

An additional objection that has been raised against the Help Amer-
ica Vote Act is that it tramples on the principles of federalism by strip-
ping states of their traditional authority to administer elections. It is true
that the Help America Vote Act imposes uniform standards on states re-
garding: (1) using voting machines that allow voters to review and cor-
rect ballots they cast;?® (2) using voting machines that produce a paper
record for audit purposes;®' and (3) using voting machines that comply
with error rates established by the FEC.%*? Nevertheless, each state may
comply with these provisions in a way that it sees fit. None of the stan-
dards put forward under the Help America Vote Act will fundamentally
alter the decentralized character of the administration of federal elections.
For example, while all states must adopt a “uniform definition of what
constitutes a vote,”? this provision does not establish a single, federally
mandated definition of a vote. Instead, the Act only requires uniformity
within a state and allows for the possibility of fifty different standards for
what constitutes a vote.” This allowance reflects Congress’s desire to

7 In Nelson v. Robinson, a Florida court dismissed the claim of a group of candidates’
challenging an election where an arguably confusing ballot design had been used. Nelson
v. Robinson, 301 So. 2d 508, 511-12 (Fla. Dist. Ct. App. 1974). The court said that while
several voters were confused by the ballot, “mere confusion does not amount to an im-
pediment to the voters’ free choice if reasonable time and study will sort it out,” as the
state constitution “assumes [a voter’s] ability to read and his intelligence to indicate his
choice with the degree of care commensurate with the solemnity of the occasion.” Id. See
also Sowell, supra note 171 (“Can people who can’t be bothered to register in advance, or
to mark their ballots correctly in the voting booth, be trusted with preserving a nation and a
heritage for which many Americans before them have fought and died?”).

198 Sge Nelson, 301 So. 2d at 512.

19 Cf. Bragg & Canedy, supra note 8, at Al (reporting that some Florida voters did not
know they could receive a new ballot after mistakenly punching the wrong hole).

200 Help America Vote Act of 2002, Pub. L. No. 107-252, § 301(a)(1)(AXi)-(ii), 116
Stat. 1666, 1704 (to be codified at 42 U.S.C. § 15481).

01 1d. § 301(a)(2)(B)(1).

22 1d. § 301(a)(5).

23 1d, § 301(a)(6).

24 Jd. (“Each state shall adopt uniform and nondiscriminatory standards . ...”) (em-
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disperse responsibility for election administration to make it “impossible
for a single centrally controlled authority to dictate how elections will be
run and thereby be able to control the outcome.”?® Decentralization also
places accountability for election failures on local authorities.?*

Alternatively, perhaps the problem is too much federalism. Maybe it
is time for states to obey uniform federal rules without any discretion in
implementing them. Creating a uniform federal scheme for regulating
elections would raise difficult constitutional problems, however, given
that recent Supreme Court decisions have restricted federal authority to
oblige states to participate in federal regulatory schemes? and that the
Constitution expressly gives states a role in the administration of federal
elections.?® Moreover, local governments will be more, or at least equally,
responsive to the anger and frustration of voters than the federal govern-
ment.?® Local officials are in much closer proximity to potentially angry
voters than federal officials are, and thus they have the incentive to im-
prove election administration.

Citizens need to have common experiences to become bonded together
as a nation,?'® and voting should be one of those experiences. There is
something solemn and meaningful about citizens going to their local pre-
cinct, waiting in line with others, and casting a ballot for President of the
United States or the local school superintendent. The Help America Vote
Act will justly improve the way federal elections are carried out, but it can
only facilitate the voting process for Americans. The willingness to take
the time to vote and care in exercising that right must come from the people
themselves.

—Brian Kim

phasis added).

205 148 CoNG. REc. H7838 (daily ed. Oct. 10, 2002) (statement of Rep. Ney).

26 See id. (arguing that the provision will mean that “local authorities . . . cannot . . .
point the finger of blame at some distant, unaccountable, centralized bureaucracy”).

27 See, e.g., Printz v. U.S., 521 U.S. 898, 907 (1997) (holding that Congress has no power
“to impress the state executive into its service”).

28 §ee U.S. CoNsT. art. I, § 4 (“The times, places and manner of holding elections for
Senators and Representatives, shall be prescribed in each state by the legislature thereof;
but the Congress may at any time by law make or alter such regulations, except as to the
places of choosing Senators.”); U.S. CoNsT. art. 1I, § 1 (stating that presidential electors
shall be appointed by the states “in such manner as the Legislature thereof may direct,” and
giving Congress authority only to “determine the time of choosing the electors, and the day
on which they shall give their votes”).

9 Cf. N.Y. v. US,, 505 U.S. 144, 168 (1992) (“Where Congress encourages state regula-
tion rather than compelling it, state governments remain responsive to the local electorate’s
preferences; state officials remain accountable to the people.”).

20 See Garrison Keillor, Who Do They Think They Are?, TIME, Dec. 2, 2002, at 110 (ar-
guing that the current generation lacks common experiences that past generations of all
social classes experienced).








